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ACTS of PARLIAMENT, 


AND 
COMMON- LAW CASES, 


Relating to the 


Church a and Clergy 
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Digeſted under proper Heads for the Benefit of Patrons 
of Churches, and the Parochial Clergy. 


And will be Uſeful to all STU DEN TS, and PRACTITIONER®, 
of the LAW. 


By WILLIAM WaTs0 N, L. L. D. late Dean of Bartel. 


With a TABLE of the Contents of the Chapters, and another“ 
of the Principal Matters. 


To which is added, the Names of the reſent Biſhops, and other 
Chief Dignitaries of the Church of ENG LAND. 


— The Third Edition, with large Additions. | 
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1 \ Ttbo it might ſeem needleſs to Preface a third Edition of the 


enſuing Treatiſe with - any preliminary Diſcourſe, (the two 
former having ſo ſucceſsfully paſſed the Preſs, and received from 
2B the learned Part of Mankind that Applauſe they juſtly merited,) yet to 
6 comply with the Requeſt of ſome Perſons of eminent Conſideration, and 
- to ſatisfy the Curioſity of others, wwe have thought fit in this Place to 
11 gice the R eader fonie brief Account boti of the Author and alſo of the 
Fork; eſpecially of its additional Contents in this Impreſſion. 
® Firſt, As to the Author, the Title-Page informs you of his Name and 
” Titles, aud the excellent Matter and Method of the Work ſhews him to 
be of great Learning and Experience therein, and every Way qualified 
to write on ſo important a Subjet ; and indeed both the Method of his 
OY and the Courſe of his Studies had fully prepared him for 
that End. N | ws” 
e had long been converſant in contemplating the Laws of God and 
Nature, the Rules of Reaſon, the Precepts of Morality, the Foundations 
of Property, the Diſtinctions of Right and Wrong, and whatever 
elſe is neceſſary for the Profeſſion and Prattice of the CIVIL Law; 
and was accordingly admitted to the higheſt —_— therein, viz. LL. D. 
But ſoon after, declining Courts and judicial Clamours, he choſe rather 
to wait at the Altar, and devoted his future Life to Religion and the 
Service of God. | wo 
Our Author being thus . in a dignißy d parochial Cure, viz. 
the Deanery of Battel in Suſſex, he a ſoon apply d to by bis Neigh- 
bours, as a Perſon able to adviſe them in the many Doubts and Dif- 
ficulties that daily occurred to them; when finding many of his Bre- 
thren moleſted by dubious Titles, and exerciſed zwith a Multitude of 
vexatious Diſputes, He thought it Charity and Juſtice to ſpend ſome va- 
cant Hours in ſtating the Tenure of Eccleſiaſtical Benefices, the Capa- 
0 cities and Incapacities of Incumbents, th the Method of Admiſſions, 
3 Inſtitutions and Inductions; and in ſhort, the whole Chnſtitution f 
obo Church and Kingdom, relating to the Rights and Properties of 
our Engliſh Clergy. N r 
lle had read and conſidered the many Traits writ upon this Argu- 
ment by Doddridge, Degg, Godolphin and others, but found them ei- 
ther ſo tedious and immethodical in one Reſpect, or ſo obſcure and im- 
perfect in another, that it induced him to undertake a more metho- 
dical, clear and perfect Account of thoſe Matters, with ſuch a full 
a Reference to all Statutes, Common Lat Caſes, and binding Authori- 
dies, as to render it a complete Body of the Clergyman's Law. 
: Secondly, As to the Work, eſpecially this third Edition, it is moſt 
eertain, that no T erformance of this Nature can be a full and con- 
ſummate Piece in any one Edition, or indeed is any one Age, but it 
muſt of Neceſſity admit of continual Alterations and Improvements ; & 
e | #48 
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almoſt every Sefſions of Parliament, the 


that in every Reign, u 
Ales of 3 Church and Clergy may babe received ſome 


Rights and Cuſtoms 


Reftriftion or Ampli ficatiu s. | 
| my hence it 5 — oc Redder wall berein find ſeveral Matters, 
not inſerted in any of the. former Editions; as the Original of Ecclefs- 
aſtital Benefices, their Kinds, Rc. pag. f, 2, 3. Otfervations op the 
Hat. 21 H. 8. pag. 13, 14, bn tee Starutes 25, 27, & 35 H. 8. & 3, 4 
Ed. 6. pag. 17. on the Stat. 13 Car. 2. c, 12, pag. 18, 19. Additional 
Cauſes of Deprivation, pag. 54, 55. Of 4ppeals in Eecleſiaſticu Cau- 
, 58, &c. Of the Power of an Archbiſhop to deprive 


ſes, pag. 56, 57 | 
W bag 62, 63. Of Adrucatef un Patrons, and Right. uf Adaowſons. 


pag "Wh? | 
pag. 63, 64, 65. Olſeroations on Stat. 7. Anne g. 18, pag. | TI» c, 54, 


134. Of Uſurpations" on the King, pag: 80. Of the Lord Chandeli v 
Right to collate; pag. 80, 81. Of the Arobbiſhop's Right of Option, pag. 
81, 82, 83. Nules of Common Law totiabing Lapſe,. pag. 118, 119. Of 


making Deacons, pag. 145. Of Ordination.of Prieſts, &“. pag. 147, 148. 


Of Riyal\Donattves, pag. 171. Of other Donatives, pag. 172, 173. Of L. 
nions of Churches, &c. pag. 187, 188. Rules touching Commendams, &. 
pag. 204, 205. Of Arreſts, &c. on Sundays, pag, 342. With many other 

Treatif 


befide the Addenda of erefting, repairing, aud conſecrating Churches 


and Chapels, and other Matters mentioned in pag. 640,  - 


- The Reader will alſo find the. following Statutes either recited or 
referred to, which have been enatted ſincè the former Editions, via. 
7 Anne cap. 14. For the better Preſervation of parochial Libraries, 


Pag. 647. < > >\ 0 4 
7 Anne cap. 18. For preſerving the Right of Patrons to Advozyſons, 
We 7 n 
9 Anne cap. 22. For building the 50 new Churches, pag. 649. 
10 Annæ cap. 11. For enlarging the Time, and giving farther Power 
to build the ſaid Churches. ibic. N 
12 Annæ Sell. 1. c. 17. For Building the new Church in the Strand; 
and for reſtoring to the Principal and Scholars of King's Hall 
and Brazen-Noſe College, the Right. of Preſentation to thie Churches, 


and Chapels in Stepney Pariſh, pag. G . 
12 Annæ Seſſ. 2. c. 6. For taking away Mortuaries in Wales, and 
for annexing certain Prebeuds to the Maſterſhips of Pembroke and 
Oriel College in Oxon, and" Catharine Hail in Cambridge. ibid. 

12 Anne Sell? 2. c. 12. For the better Maintenance of Curates, &c. 
and preventing Eccleſiaſtical Perſons from buying next Avaidan- 
"468; Gee, pal Bp, e en ee eee 
So that this Treatiſe being. as near as poſi ble adapted by this 34 
Edition to the preſent State and Circumſtances of Things, we may 


doit hour Vinity recommend it ar the maſt: perfect Work of this Kind, 


and as the moſt uſeful and beneficial of all others, both to the Biſhops 
and their Clergy; t6 the Magiſtrates. and their People, to the Patrons 

and their Clerks, to Common Lawyers, - Cieihans and Divines; and 
in brief" to all Profeſſions, Ordirs' and Degrees of Men, abo dre willing 
70 wnder/tand the Eaws- and Chuſtitutiom df the Church and Clergy . of 
Englandd off I ee eee +; 1 2 5 
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On the Occaſion of Inſtitutions, 


plications to Eccleſiaſtical Ordinaries ; It is very neceſſary for t 
Clergy to know the Names and Titles of the preſent 227 


Inductions, and many other 7 7 
7 
ops 


and Biſhops, Governors, and chief Dignitaries in the Church of 


England. For which Reaſon th 


e enſuing Table may be very uſeful. 


Province of CANTERBURY. 


Dioceſe of CAN TERBURx. 


Ord Archbiſhop, Dr. William abe, 
Primate and Metropolitan of All 
England, tranſlated from the See of 
Lincoln, Decemb. 17, 1715. 
Dean K Canterbury, George Stanhope, 
D. D. 35. 
Archdeacon of Canterbury, 
Teniſon, D. D. 


Vicar General, George Paul, L. L. D. 


Dioceſe of Lox oN, 


Lord Biſhop, Dr. Edmond Gibſon, tranſ- 
lated from the See of Liucolu, May 
4, 1723. | 

Dean of St. Paul's, Henry Godolphin, 
D. D. 

3 of London, Milliam Stanley, 

Archdeacon of Middleſex, Roger Alt hai, 
1 

Archdeacon of Efſex, Thomas Gooch, 
1 

Archdeacon of Colcheſter, ohn King, 
D;D: 

Aron: of S. Albans, Philip Stubbs, 
B. D. 1 

Chancellor of the Dioceſe, Humphrey 
Henchman, L. L. D. 


Dioceſe of WINCHESTER. 


Lord Biſhop, Dr. Richard J/illis, tranſ- 
lated from the See of Salisbury, 
Sept. 21, 170g. | 

Dees * Mincheſter, William Trimnell, 


9 of Winton, Ralph Brideoake, 


* 


1 
| 


© 4 of Surrey, Richard Furney,, 
Chancellor of the Dioceſe, Sir Petcr 
Mev, L. LB; 


Dioceſe of EIL T. 


Lord Biſhop, Dr. Thomas Greene, tranſ- 
lated from the Sce of Norwich, Sept. 
24, 1723. 


Dean of Ely, Robert Moſſe, D. D. 


D: D. 
Chancellor of the Dioceſe, James Fol:n- 
, L. L. D. | 


Dioceſe of LINCOLN. 


tranſlated from the See of Bangor, 
June 10, 1723. 
Dean of Lincoln, Edward Gee, D. D. 
Archdeacon of Lincoln, 
ſon, A. M. 


Archdeacon of Leiceſter, David Trim- 


nell, D. D. : 
Archdeacon of Huntingdon, Fohn Stur- 
ges, A. M. 
Archdeacon of Bucks, Nicholas Clagett, 
D. D. | 


Archdeacon of Bedford, Thomas Frank, 


D. D. 
Archdeacon of Stow, Laurence Echard, 


5 ; 
Chancellor of the Dioceſe, George Newell, 


L. L. B. 


A 


Diogeſe of Litcuritty and COVENTRY. 


Bord Biſhop, Dr. Edward Chandler, con- 
ſecrated Novemb. 17, 1717. 


A „ 


Archdeacon of Ely, Richard Bentley, 


Lord Biſhop, Dr. Richard Reynolds, - 


Nichol- 
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Table of the chief Dignitaries. 
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—— 


Dean of Litchfield, Milliam Walmſley, 
D. . N 
Archdeacon of Coventry, William Mil. 
ſon, A. N . | 
—_— of Derby, Hemwry Rider, 
A. M. 17043 
Archdeacon of Stafford, Thomas Alen, 
D. D. | 
Archdeacon of Salop, Grifith Vaughan, 
D. D. | 


Chancellor of the Dioceſe, Henry 


Raines, L. L. D. 
| Dioceſe of SALISBURY. 


Lord Biſhop, Dr. Benjamin Hoadly, 


tranſlated from the See of Hereford, | 


Oftob. 29, 1723. 
Dean of Sarum, Fohn Tounzer, D. D. 
Archdeacon of Sarum, John Hoadly, 


"ID. 


Archdeacon of Berks, Maurice Ben- 


ſon, A. M. 
Archdeacon of Vilis, Thomas Rundle, 


A. M. 
Chancellor of the Dioceſe, Charles Nay- 


lor, A. M. | 
Dioceſe of BATH and WELLS. 


Lord Biſhop, Dr. George Hooper, was 
- tranſlated from the See of St. Aſaph, 


March 14, 1703. 
Dean of ell, Matthew Brailford, 


D. D. 


Archdeacon of J/ells, Henry Layne, | 


"$3203 
Archdeacon of Taunton, Edmund Ar- 


cher, D. D. - 


Archdeacon of Bath, William Hunt, 


D. D. | 
Chancellor of the Dioceſe, John Pope, 


A.M. 
Dioceſe off EXETER. 


Lord Biſhop, Dr. Stephen Meſton, con- 


ſecrated Decemb. 27, 1724. 
Dean of Exeter, Edward Trelawney, 


A. M. 


Archdeacon of Exeter, Edvard Tre- 


lawney, A. M. | 
Archdeacon of Cornwall, Edward Drew, 
A. M. 
3 


Archdeacon of Totnes, Nicolas Kendall, 
Archdeacon of Baraſtaple, Lewss Ste- 
| peu, M. A. 

Chancellor of the Dioceſe, Millan 
 Neward, S. T. P. 


Dioceſe of Nok wicn. 


———— 


Lord Biſhop, Dr. ohn Leng, conſccra- 
ted, Novemb. 3, 1723. 

Dean of Norwich, Cole, D. D. 

Archdeacon of Norwich, Chriſtopher 

' Clarke, A. M. 

Archdeacon of Norfolk, ThomasT anner, 

D. D. 

Archdeacon of Sudbury, Nicholas Cla- 


gett, D. D. 


D. D. 
Chancellor of the Dioceſe, Thomas 


Tanner, D. D. 
Dioceſe of WoRCESTER, 


Lord Biſhop, Dr. 7 
lated from the See of Litchfield and 
Coventry, Sept. 7, 1717. 

Dean of Morce er, Francis Hare, D. D. 
Archdeacon of Morceſter, William IMorth, 
D. D. 

Chancellor of the Dioceſe, — Birch, 


121% 


Dioceſe of HEREFORD. 


Lord Biſhop, Dr. Henry Egerton, con- 
ſecrated Feb. 1723. 

Dean of Hereford, Dr. Robert Claperi ng, 
Lord Biſhop of Landafp. 


A. M. 
Archdeacon of H-reford, Thomas Fox, 


A. M. 
Chancellor of the Dioceſe, Edward}, 


1... 
Dioceſe of CRHICHESTER. 


Lord Biſhop, Dr. Edward Waddington, 


conſecrated October 9, 1724. 
Dean of Chicheſter, Thomas Sherlock, 


D. D. 
Archdeacon of Chicheſter, James Barker, 


D o D. | Arch- 


Archdeacon of Suffolk, David Vilkins, | 


o Hough, tranſ- 


Archdeacon of Salop, Robert Compn, , 


* 8 
„ 8 
* 3 
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Archdeacon of Foes 9 Willam- 


ſon, A. M. 
Chancellor of the Diocofe, George For- 
dan, A. M. 


Dioceſe of ROcRHESTER. 


Lord Biſhop, Dr. Samuel Bradford, tranſ- 
lated from the See of Carliſle, July 
19, 1723. 

Dean of Rocheſter, Nicolas Clagett, 
D. D. 

Archdeacon of Rocheſter, Henry Br idgen, 
8 

Chancellor of the Dioceſe, Humphrey 
Henchmas, L. L. D. 


Dioceſe of Ox TOR D. 


Lord Biſhop, Dr. 7ohn Potter, ud 
crated May 15, 1715. 

Dean of Chriſt-Church, Dr. William 
Bradſhaw, Biſhop of Briſtol. 

Archdeacon of Oxford, Milliam Baker, 
D. D. 


Chancellor of the Dioceſe, Charles Tal-| 
Archdeacon of Laudaſt, John Fong, 


bot, * | bir" B. 
Dioceſe of 


Lord Biſhop, Joſeph Milcoæ, — 
ted Decemb. 13, 1721. 

Dean of GCleoceſter, John Frankland, 
D. D. 


Of GLOCESTER» 


 Archdeacon of Gloceſter, Nathaniel Lye, 


D. D. 
Chancellor of the Dioceſe, Sir Henry 
Penrice, L. L. D. 


Dioceſe Of PETERBOROUGH. 


Lord Biſhop, Dr. Vhite Kennet, conſe- 
crated Novesub. 9, 1718. 

Dean of Peterborough, —— Lockyer, 
D. D. 

Archdeacon of Peterborough, Richard 
88 A. M. * 

Chancellor of the Dioceſe, — Re 
aolds, L. L. B. 85 : of 


Dioceſe of BRISTOIL. 


Lord Biſhop, Dr. William Bradſhaw, | 


conſecrated « 1724. 


Dean of Win Nobert Booth, D. D. 
Archdeacon of Dorſet, Robert Cooper, 


A. M. 
Chancellor of the Dioceſe, Charles Slo- 


per, D. D. 
Dioceſe of St. Davin. 


[Lord Biſhop, Dr. Richard Smallbroke, 
conſecrated Feb. 1723. 
Precentor, John Davies, D. D. 


_ ovens, A. M. 
Archdeacon of St. Davids, John Med- 
ley, D. D. 


|  Temiſon. 
Archdeacon of Cardigan, John Parry, 
A. M. 
Chancellor of the Dioceſe, — 
Foncs, L. L. B. 
Dioceſe of LAN DAFx. 


Lord Biſhop, Dr. Robert Clavering, con- 
ſecrated Jan. — 1725. 


A. M. 
Chancellor of the Dioceſe, Milliam Beau. 
L. 5 D. 


Dioceſe of BANGOR. 


Lord Biſhop, Dr. William Baker, con- 
ſecrated ly — 1723. 
Dean of Bangor, Joh 72 Jones, D. D. 
Archdeacon of Bangor, Milliam Ld. 
Archdeacon of Angleſey, SBp. of Bangor. 
Archdeacon of, Merioneth, Richard 
Langford, A. M. 
Chancellor of the Dioccle, Dr. Owen. 


Dioceſe of St. ASAPH. 


Lord Biſhop, Dr. Fohz yum, conſc- 
crated Feb. 6. 171;. 

Dean of St. Aſaph, William Stanley, 
D. D. 

Archdeacon of St. Aſaph, John, Lord 
Biſhop. 

Chancellor of the Dioceſe, Dr. Robert 


Hrn. 


Province 


Archdeacon of Breeknock, Joſeph Ste- 


eee of Caermarthen, Edward 


— 
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A N able 7 of the chief Dignitarier N 
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Province of v 0 R k. 


Dioceſe of Y ORK. 
Ord Archbiſhop, Dr. Lancelot Black- 


burn, Primate and Metropolitan of | 
England, tranſlated from the See of 


Exeter, Nov. 28, 1724. 
Dean of 7ork, Henry Finch, D. D. 
Archdeacon of Tork, Charles Blake, 


D. D. 


Archdeacon of Eaſt Riding, Heneage |. 


Dering, D. D. 

Archdeacon of Cleveland, Fohn Richard- 
ſon, A. M. 

Archdeacon of Nottingham, Robert 
Marſden, D. D. 

Vicar General, Dr. John Audley. 


Dioceſe of DURHAM. 


Lord Biſhop, Villiam Talbot, tranſ- 
lated from the See of Salisbury, Sept. 


1 


Dean of Durham, Fohn Mountague, 
D. D. 


Archdeacon of Durham, Dr. Nobert 


Booth. 
3 


Archdeacon of i e T ho- 
mas Sharp, A. M. 
Chancellor of the Dioceſe, Dr. Exton 


Sayer. 
Dioceſe of CARLISLE. 


Lord Biſhop, Dr. John Wangh, conſe- 
crated Offob. 13, 1723. 

Dean of Carliſle, Thomas Tullie, D. D. 

Archdeacon of Carliſle, George Flem- 
ming, D. D. 

Chancellor of - the Dioceſe, Thowas 


Tully, D. D. 
Dioceſe of CHesrs . 


Lord Biſhop, Dr. Francis Gaſtrell, con- 
ſecrated April 4, 1714. 

Dean of Chefter, — — Allen, D. D. 

Archdeacon of Cheſter, John Thane, 
D. D. 

Archdeacon of Richmond, William Strat- 


ford, D. D. 
Chancellor of the Dioceſe, Peregri ne 


Gaſtrel, L. L. B. 
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THE 


CON T E N T S 


OF THE 


Several Chapters. 


H A P. I. Of the Original of Eccleſiaſtical Benefices, their 
Nature, Kinds, &c. By what means they become void. Of 
FVoidances by the Act of God. From what Time Lapſe ſhall 
incur upon ſuch Avoidances. | Page 1 

CHAP. II. Of Yoidances by Ceſſion, both by Canon and by Statute 
Law; and of the ſeveral Effects of ſuch Avoidances. Of Benefices 
incompatible, &c. 5 

CHAP. III. Of Pluralities, Qualifications, Diſpenſations, and Com- 
mendams. 11 

CHAP. IV. Of Reſignations, aud Exchanges of Bene fices. 30 

CHAP. V. Of Poidances by Act of Law. Of Simony, Gc. 33 

CHAP. VI. Of Yoidances by taking Orders (or Admiſſion, Iuſtitu- 
tion, &c.) Simoniacally, or for not ſubſcribing the Articles, &c. 
Of Deprivation, the !Cauſes thereof, &c. And of the Archbiſhop's 
Power in depriving Biſhops, &c. 48 

CHAP. VII. Of the Original of Advowſons and Right of Patro- 
nage, aud the Nature thereof, both Appendant and in Groſs ; and 
of a Right by Uſurpation. : 63 

CHAP. VIIL Of the Right of Patronage, to whom it ſhall be ſaid 
to belong. Of the Rights of Coparceners and Tenants in Com- 
mon. Ard of the Statute 7 Annæ, For preſeroing the Rights of 

Patrons o Advowſorns 71 

CHAP. IX. Of Right of Preſentation, by what Means it may paſs 
from one Perſon to another; how it came to the King by Preroga- 
tive. Of the Lord Chancellor's Right therein ; and of the Arch- 
biſhop Privilege of Option. | 75 


CHAP. X. Of Advowſons and Right of Preſentation, how it may 


be granted over from one Perſon to another ; and what Grants there- 
of are good or not, | 83 
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Of the Original of Eccleſiaſtical Benefices, 


A their Kinds, &c. by what Means they be- 
; come void. Of Voidance by the Act of 
I GOD. From what Time Lapſe ſhall incur 
upon ſuch Avoidances. ag 14 
93 HE Subject Matter of the enſuing Treatiſe more eſpeci- Ecclefiaſti- | 
. ally relating to the Laws of Eccleſiaſtical Benefices, it — 
1 may not be thought improper in the firſt Place to give: 
N the Reader the proper Senſe of the Word Beneficiu m, 
—_ with a general View of the Original Inſtitution and Ere- 
> CQion of Eccleſiaſtical Benefices, and ſhew their ſeveral Kinds, Natures. 
and Qualities with their reſpective Incidents, Privileges and Appen- 
74 dixes. . [LE a 1 . { _ 3 7 | 
I fhall therefore begin with a Definition or Explanation of :the.,,, c.... 
Mord Bereficium or Benefice, tho now properly reſtrained to ſignify explained. 
an Eccleſiaſtical Living, Dignity or Preferment. Yet its Uſe original- Vide Con- 
ly ſeems to have been founded on the Feudal Law, and therein to 8 Lib. 
= t#fignify ſuch a Portion of Lands or other immoveable Things, as were 1. Tit. 1. & 
freely granted by Lords and great Men to their Vaſſals or Nena Strikii Exa- 
for their Stipends or Maintenance; and at firſt were called Mynera or Re- men. INF WM 
—X wards, while revocable at the Will of the Lord, but Beneficia or Bene- $ 19% . 
fices, when Temporary, or held for a certain limited Time, as for Life * 
odr Years, Gc. But when by Degrees thoſe Temporal Tenures became eium dicitur. 
Perpetual and Hereditary, they then left their former Name of Vene fi- Vide Covell 
„ . : 5 , in verbo & 
cia, (which were only Temporary for Life,) as more peculiarly a- Spelman of 
Fe dapted to the Eccleſiaſtical Livings, and retained to ſuch Temporal Feuds, c. 2. 
3 Tenures the proper Name of Feds. | | +; noe} ha 
e um in 
N B But Verbo Be. 
5 ne 
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2 The Clergy-Man's Law: Or, Chap. I. 


1 But as to Eccleſiaſtical Benefices we may obſerve, That no ſuch 
— enen? Thing, as the Word is now underſtood, could be in Being in the earli- 
— er Times of Chriſtianity. For (as Biſhop Bar/ow, and others have 
Barlow's obſerved) Tythes or Eccleſiaſtical Benefices were* never heard of for 
pag. 169. many Ages in the Church, and that no Mention is made of them in 
Selden of the Grand Codex of Canons, which ended in the Year 451. and next 
8 dae the Bible $ the moſt authentic. Bak in the World. And it thereby ap- 
thereto 18. ears, That both Churches and Churchmen, during that whole Jime, 
Vide Codi-, were maintained by Free Gifts and Oblations only. | 

© "i & "Tis further obſervable, that in the Beginning of Chriſtianity, the 
1661. Church of Jeruſalem had all Things in Common, they ſold their 
Ads c. a. & Goods and Eſtates, and brought the aner into a common Cheſt or 


N Treaſury, and by a peculiar Bond of Charity contributed all they had 


to the Support of the Church and their Holy Religion: they made at 
firſt the Apoſtles thęemſelves Overſeers and Superintendants of ſuch 
Cheſt or Treaſury, who diſtributed to all Men according to their wants; 
but as the Number of Believers increaſed, the Apoſtles found they could 
not well execute their Offices of a higher Calling, i. e. Praying, Preach- 
Ads e. 6. ing, Baptizing, (5c. and likewiſe attend on thoſe daily, perhaps hourly, 
Diſtributions ; whereupon with Conſent of the whole Church, they 
created ſeven Deacons, whoſe Office wasto attend on and relieve the Ne- 
ceſſities of the Believers, out of the Stock depoſited in fuch common 
Cheſt, which Stock we m y well eſteem the firſt Inſtance of an Eccle- 
fiaſtical Renee. 1 
Rom. c. 12. Tis true we have no Authority from Scripture or Eccleſiaſtical 
v. 3 Hiſtory, That this Practice of the Church at Feruſalem, as to a Com- 
v. 65, © munity of Goods, G. was comply'd with by the Churches of other 
Gal. c. 6, Places. On the contrary, tis very certain, that the Churches at Rome 
Bober e 7 and elſewhere kept up a Propriety in Things, even in the earlieſt Times, 
v.28. as will abundantly appear from the Texts cited in the Margin; and 
Phil. e. 4. that other Churches practiſed the like, appears from 1 Timm. c. 6, where 
cg 4 the Rich are exhorted how to uſe their Riches, and St. John alſo ap- 
4- - proves of the like Propriety in his firſt Epiſtle, c. 3. b. 17. ſo does St. 
2 Theſ. c. 3. Paul, Heb. c. 13 b. 5. 16. and St. James in the 2d Chapter of his Epi- 
les, e, „ | 


Ads c. 11. But it muſt be confeſſed, That thoſe other Churches had alſo, like 


Rom. c. 15. that of Feraſalem,.a general Cheſt or Treaſury, whereto ſuch Chri- 


1 3* « ſtians, as reſorted to their Aſſemblies, brought their voluntary Gifts and 
2 Cor. c. 8. Oblations. This is Evident both from divers Texts of Scriptures, and 
the Writings of the elder Fathers; for Juſtin Martyr in his 2d Apo- 
logy, and Tertullias in his Apology, ſpeak. of ſuch Gazophylacinm, or 
Treaſury-Cheſt, wherein were depoſited the monthly Oblations, and 
tthereout were the Prieſthood maintained, which were the only Benefi- 

ces Rey then enjoy dd ..:; ;; acdc | 
Vide Hoſp- Theſe monthly Collections (though ſomewhat varied in the Form 


nian de and Manner of collecting) ſeem to have continued both in the Eaſtern 


Origige bo- and Weſtern Churches down to the Time of St. Opriat, (who men- 
a 


nor. Ecce 9 1 | s E . . . . 
falticor. © tions them) i. e. circa Aunum 240. about which Time Fabian Biſhop 


of Rome (as tis ſaid) ordained, that the Oblations of Bread, Wine, 
Cc. which formerly uſed to be every monthly Suuday, ſhould thence- 
forth be made weekly, 2. e. every Lord's-day, and it is probable, 
that other Churches ſoon followed this Order, whereby the Clergy be- 
came better ſupply d. kr ae - of 


* | But 


by FS EL rk C82 | 4 
"a 2 Iv Fat — — ** 1 n $4. 
2 1 8 * 7 4 F . 2 " jt n 
. r OS Re ay As * 
* * 8 N oy * 4 5 N 8 * dg % _ * A 6 «ani * OM at 8 . N 3 


k - PR» Ed 
* * A T * "> * N ” 7. , n — 
. wot * . 0 . 
2 7 cp = 0 F 
6 


— a 4 * » 1 
» 1 * x b ML 
vs. ar +, oF _—_ A 5 132 » . 1 . 
WIN > A 235 * „ E F D e, og RN 3 — > 
6 c . , Rae PIO A 
7 g 8 3 


Chap. IL. The Complete Incumbent. 


. 
— 
+4 8 


* 


_—— A .DeD.DTcnÞt «iced 


%, 
. 
„* 
— —_ 
—_ — — 


— — —— —_— 


But we have no good yity to prove that they had then any Ereledat. 
other Manner of Benefices than thoſe before- mentioned. cc Denen, 
| Indeed Origen (who lived about 275) mentions Church Revennes; V 
and the Church of Roe pretends to have Lands and Pofleſfions in the Crier Hom! 
Time of Autonimm Pi ut, i. e. cirea aum. 140. and to prove it produces theum e. 16. 
a Decretal Epiſtle of Pope Pius II. but tis plain Origen meant no 

more than the voluntary Oblations before-mentioned ; and the Epiſtle 

of Pope Pius has been long ſinee proved to be forged and ſpurious. 
And Voth Origer and St. Cyprian ſhew that the Clergy of their Times, form _— 
7. e. cirt. 270 lere maintained by Free Gifts and Oblations only. 7d; pra. 


d A 


Orig. Hom. 11. in Numb. and Cyprian, Lib. 1. Epiſt. 7. 


But not long after, i. e. in the Reign of the Emperor Falorian, Note, ſome 
who began Auno 256, we have good Proof of the Churches being 3 
poſſeſſed of Houſes, and Lands, Pope Urban about that Time decree the Time of 
ing, ut Eccleſia prædia ac Fundos a fidelibus oblatos reciperet, hac ta- % ar = 
men lege, ut didideretur proventus Clericis omnibus wiritim, nthilque Emperor. 
cujuſpiam privatum effet, ſed in Commue Bonum. Hereby the Church 
was firſt enabled to take Grants and Donations of Lands, but on this 
expreſs Condition, That the Rents and Profits thereof ſhould. be apply- 
cd to the Maintenance and Support of the whole Body of the Cle 
in common, and this may be denominated a ſecond kind of Church 
Benefices. s 70% 24:7 FÞ F 

is obſervable from 8 That under this Pope Uybax, the Church, 

(now abounding with Ip uities) began to affect Pomp and Gran- 
deur, uſed in the Adminiſtration of the Lord's Supper, Veſſels of Gold 
and Silver which hitherto had been only of Wood or Glaſs. | 

And although from this Time to that of the Emperor Chuſtantin 

the Great, the State of the Church was very uncertain, by reaſon of the 
different Aﬀections of the ſeveral Emperors towards it, yet we find 
both the Power and Profits thereof were ſtill encreaſing. 

For tho Faleri au, towards the End of his Reign for about two Years, 

(i. e. Annis 258, 259.) perſecuted the Chriſtians, yet his Son and Suc- 
ceſſor Gallienns reſtored Peace to the Church, under whom it flouriſh- 
ed near ten Years, befides which Arrelian (who began Aund 269.) 
was firſt well affected thereto ; and when he afterwards became a Per- 
ſecutor, he within two Years ended his Life, circa Ann. 275. and there 
is ſo little ſaid of his four next Succeſſors, i. e. Tacitus, Florianus, 

Probus and Carus, that we may well conclude they did little harm to 
the Church, nor indeed had they Time or Leiſure to effect it, their 
Reigns being tumultuary, and ſcarce extending in the whole to nine 


Years. 
Diocleſian ſucceeded 47770 284. and for his firſt eighteen Years the 


Church enjoyed a tollerable Quietneſs. Indeed in his 19th Year, tis 


{aid he commenccd Tyrant and Perſecutor, fo that he ſubverted the 
Chriſtian Church, burnt their Bibles, eonfiſcated their Goods, Gc. and 
this ſevere Perſecution by him and Maximinus, laſted ſome ſay ten Years, 
but by others it laſted not much above two Years. For Aumo 302. both 
thoſe Emperors abdicated their Government, and in the Year 306, 
Conftantius dying at York, his ſome Conſtantine the Great ſuceeded, 
and from the Beginning was favourable to the Chriſtiens. Indecd at the 
ſame Time Maxentivs tyrannized over and perſecured the Chriſti- 
ans, but in the Year 311. Conſtantine overcame and flew him, and 


thereupon publiſhed his Edicts in Favour. of the Chriſtians, which li- 


cenſed the Building and Endowment of Churches, and thereby eſta» 
9 — e 


4 The Clergy-Man's Law: Or, Chap I. 


Eccleſiaſti- liſhed that Species of Eccleſiaſtical Benefices which the Church is at 
cal Senet= | this Time poſleſsd of. An l 2 los 
Fx But though this was the Original of Eccleſiaſtical Benefices, yet the 
Method of conferring the ſame by Admiſſion, Inſtitution and In uction, 
vas not introduced till long afterwards; for many Ages after Conſtau- 
tines Time, whoever founded a Church had the Power of conferring 
the ſame by Donation only, or if it were erected in a City or popu- 
lous Town, the ſame was often conferred by Election of the. People, 
of which Euſebius gives ſome Inſtances in the Eaſtern Church, and di- 
vers of the Ancient Canons ſhew the like to have been practiſed in te 
Weſtern Church, and Mezeray ſpeaking of the Practice of the Gallican 
Church about the roth Century ſays, That till that Time the Voice 
of the People in conferring Church Benefices were eſteemed the Voice 
of God. | F Þ 30 5 | 
And as to the Ancient Practice here in England, it may be proved 
by good Authority, that the Patrons of Churches did originally either 
grant the ſame by Donation only, or (which is of like kind) confer 
them on their Clerks by Collation and Livery, in like Manner as they 
ſill do to free Chapels and Donatives. Hide 3. Salk. 195. And that 
Patrons here in Eugland continued ſo to do, till this Right of Donati- 
Seid. oF on or Collation was extorted from them by Papal Canons and De- 
Tythes, p. cretals, appears from the Authorities cited by Mr. Selden in his Hiſtory 
86, & of Tythes. Chap. 6. par. 2. & chap. 9. par. 4. Oc. | 
Ibid. p. 198, And as the ſaid Mr. Seldes has alſo ſhewn us, that Tythes were not 
204, 209. eſtabliſhed here in England, till towards the End of the 8th Century, . 
1. e. circa Ann. 786. ſo I take it no Eccleſiaſtical Benefice could properly, f 
as the Word now ſignifies, be erected here, till about the ſame Time. s 
For as Tythes and Ecclefiaſtical Benefices appear then to be Correlata, 
and that one could not exiſt without the other, ſo it alſo appears, 
whenever any Eccleſiaſtical Perſon had any Portion of Tythes granted 
to him out of certain Lands, this naturally conſtituted an Eccleſiaſtical 
Benefice ; the Granting of the 'Tythes of ſuch a Manor (or Pariſh) be- 
ing in Fact a Grant of the Benefice, as a Grant of the Benefice docs 
imply a Grant of the Tythes. And thus the Relation between Patrons 
and Incumbents, where the Church was of the Lord or Patron's Founda- 
tion became analogous to that of Lord and Tenant by the Feudal Law. 
And this ſhall ſuffice as to the Original of Eccleſiaſtical Benefices. 
if Two Gene- Now the Law relating thereto, ſerves chiefly to reſolve theſe 
iS ral Queſti- two General Queſtions: Firſt, by what Means a Perſon may 


wi - ons res make himſelf complete Incumbent of an Eccleſiaſtical Benefice ? 
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Secondly, What are the Effects of a complete Incumbency ? In ſpeaking 


cumbent. 
Vid. ca. 14, to the Firſt of which, (before I ſpecify the ſeveral Ways, by which a 
15. Perſon may take a Title to an Eccleſiaſtical Benefice) I ſhall ſhew, 
what Things are to be known and done in order thereunto. | 


Things to Firſt then: A Perſon that would be beneficed with an Ecclefiaſtical 8 
be bg Preferment, ſhould be inſtructed, by what Means ſuch Preferments do 8 
the Fil. become void; to the End, that he may find out ſome vacant or void 5 
Voidance by Place, worthy his Acceptance. Now Voidances of all Eceleſiaſtical 
TE and Spiritual Preferments do happen, cither by the A& of God, by the 
Act of the Party incumbent thereof, or by the Act of the Law. 


The moſt uſual and known Means, by which any Spiritual Promos 


f! 1. Avoi- 
1 dance by tion doth become void, is by the Act of God, 12. the Death of the 
Death. : | 22 | . . I , : 
: Incumbent thereof ; and ſuch Avoidance doth commence from the Day 
| = of the Death of ſuch Incumbent ; andthe Patron isoblig'd to take Notice 
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of it at bis Peril and not to expect an Intimation from the Ordina- Uoidance by 
2 Mich. 15 EI. z. Leon. 46. Jen. Cent. 6. Caſe 92. Mich. 15 & 16. 2 
El. Dyer 327 4. The Law, I find, hath been holden to be, that 


the ſix Months for Lapſe; upon ſueh an Avoidance, ſhould not be ac- Ele. 
counted but from the Time the Patron could'teaſonably be ſuppoſed to 

have Notice of the Incumbent's Death; eſpecially if the Patron or In- 
cumbent ſhould happen to be beyond the Seas, or in ſome remote 
County within the Realm, at the Time of Tuch Avoidance. And 

there hath been alſoſ a Canon made to that Purpoſe, Rolli 2 Abr. 363. 
But by the Common Law of Angland, the fix Months ſhall, I fr p- Prom war 
poſe, be accounted from the Time of the Death.  Catesby's Caſe, T me ro be 
6 Co. 62. Dr. and Student. cap. 31. F. 116. Degge's Parſe Coumſel- ounted. 
lor, f. 10. i fn 04 1mfF , £ n 


* 


1 CHAP. II. 


Of Voidance by Ceſſion, both by Canon, and by 

Statute Law; and of the ſeveral Effefts 

of ſuch Avoidances. Of Benefices incom- 
patible. \ 8 


"THE. next Means, by which a Church Preferment doth become 2, voidance 
void, is by the Act of him that is the Incumbent thereof; which by Ceſſion 
is either by his Ceſſion or Reſignation: A Church-Preferment is ſaid genteſtgna- 
to be void by Ceſſion, when the Incumbent thereof doth take a ſecond 
Benefice that is incompatible ;z (what Benefices are incompatible, will 
afterwards appear in this Chapter.) And Firſt, if an Incumbent of a By Ceſlion 


Benefice, with Cure of Souls, doth take a Benefice with Cure, Hil. 22 * 


41. El. Digby's Caſe, Co. f. 79. a. Paſc h. 9 Jac. Davis, f. 68. In neee 
which Caſe, his Firſt Benefice was either of leſs or greater Value than 


8 J. per Ann. if of leſs Value, yet by his Acceptance of a Second with 


Curs, it is at this Day in Fare void by the received Canon Law, Hz. 
22 Fac. Evans and Aſcough's Caſe, Latch. 243, And there needs not 
any Sentence Declaratory in the Spiritual Court, to make way for the 
Patron's Preſentation ; for he may immediately thereupon (without ei- 


ther Deprivation or Reſignation) preſent a new Incumbent to the ſaid 


Church, and require his Admiſſion, 25 E. 3. 55. B. Dr. & Stud. 125. 
b, 26 E. 3. 1. Trin. 14 Car. B. R. King v. Baldock, 2 Roll's Abr. 360, 
5 E. 3. 9. Hil. 22 & 23 Car. 2 Shute v. Higden. Vaughan 131. Hil. 
24 E. 3. 30 G33. 9 E. 3. 22. 10 E. z. 1. 11 H. 4. 37. © 8 har 12 
H. 8. 6. 14 H. 17. Fitz. N. B. 34. Trix, 39 El. Armiger v. Holland: 
Moor 542 & Holland's Caſe, 4 Co. 75. Hil. 22. Ja. Evans and Liu. v. 
Aſcough. Palmer 470. And if the Biſhop doth refuſe the Patron's 
Clerk, a guare Impedit lies for the Patron, Trip. 14 Car. the King v. 
the Biſhop of London, and Baldock, Fones 305. yet there ought to be 


a Sentence Declaratory of the Deprivation in the, Court Chriſtian, that Lebens 


Notice may bo given thereof, as Popham ſaid, Hil. 43 El. Robins v. Declatatorg 
Prince. Goldsborough 166. Hil. 9 Car. King v. Briſt: Jones 336. 
C And 
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Woidance by And it is ſaid; 10 Ed. 3. 1. that in ſuch Caſes, both Churches ſhall 


Ade void; that is, if the Clerk continue as Incumbent of the Firſt, af- 
| ter he hath taken a Second without Diſpenſation (as in that Caſe was 
done) fof the Space of two Months; or however, if he contend in Law 
to retain. the Firſt : | See Robin's Caſe v. Glover and Prince, Hil. 38 
El. Moor 434. And by Perning, in 10 E. 3. 1. a. the Conſtitution of 
Plurality. Plurality, is a general Judgment, and ſtronger binds upon Deprivation, 


— . 


EE thin es particular Judgment of any Perſon : For a particular Depri- 


on. 
| vation may be avoided by Appeal, the other not; and it is con Tok 
Council of Cur”, that the Council of Lateran was a general Law received in Eug- 
Lateran. land, and is as forcible as an Act of Parliament, which concludes all 
Parties, Paſch. 1657. in Scaccar. Stavely v. Ullithorn, Hardres Rep. 
101, But ſome Opinions are, That the Church is, not void, but by 


Deprivation, 5 E. 3. 9. 11 H. 4. 37. 17 E. 3. 59. And that the ta- 


king of a Second Benefice with Cure in ſuch Caſe, until Deprivation, 


eee du wg is no Ceſſion, Paſch. 26 El. Godbolt 23. But this is to be under- 
Rs ſtood to the Diſadvantage of the Patron : that is, to the making of a 
Lapſe, Lapſe run from the Ceſſion, no Notice being given to the Patron there- 
of, Trin. 39 El. Armiger v. Holland, Moor 542. Hil. 41. El. Digby's 

Caſe,-4 Co. 79. and Jones 404. For until after ſuch Clerk is actually 

Notice deprived of his Firſt Benefice, and Notice thereof given to the Patron, 
he (tho he may) yet need not preſent : But then, after ſuch Deprivati- 
on, the Church is void in Fado & Jure, ſo that he muſt at his Peril 
preſent; and ſo all the Books are well reconciled, ſaith Coke, Trin. 14 

Car. Y. R. in Baldock's Caſe by Jones and Barkly, Rollis Ab. 2. 364, 


and 365. Trin. 39 Elis. Co. 4. Holland's Caſe, 75 Hil. 19 Car. the 


Kine v. Priſt, 1 Croke 39 and 40. El. Armiger v. Holland, 3 Croke 

601. The ſame Caſe in Moor, 542 Hill. 22 and 23 Car. 2. Shate v. 

Heigden. Vaugh 131. | 

1 And if an Incumbent of a Church with Cure, under 8 J. per Ann. 

1 e doth take a Second Benefice with Cure, in which he is alſo inſtituted 

ained. and inducted, (no Diſpenſation being obtained for the holding of them 

both) by which the Firſt is void againſt the Patron, ſo that he may 

preſent, (as is before ſhewed) but before the Patron doth preſent upon 

ſuch Avoidance, the Archbiſhop, (by Force of the Statute of the 25 

Licenſe pe. H. 8.) doth grant to the Clerk a Licence perinde valere, to hold the 

inds zalere. Firſt with the Second Benefice; this is not a good Licence, although 

confirmed according to the Statute, to take away the Patron's Pre- 

ſentment, although his Church was only void by Force of a Canon, 

and not by the Statute of the 21 H. 8. for by the Canon, the Firſt 

Henefice was ſo void, that the Patron might have preſented before a- 

ny Deprivation ; and after the Patron hath once a Title to preſent, 

this Title cannot be taken away from him by a ſubſequent Licenſe, 

unleſs ſuch a Licenſe could make a void Church full, Trin. 14. Car. 

Baladock's Caſe, v. the King, and upon, a Writ of Error affirm'd, Rolli 

Abr. 2. 359. Intrat. 13. Car. Rot. 1259. & 11 H. 4. 38. b. & 59. b. 

& 78 6. Hil. 19 Car. 2. Henry Edes, v. Walter Biſhop of Oxon. 
Vaughan 21. 

But if any Perſon having one Benefice wit 


Cure of Souls, being 


Valuation of of the yearly Value of Eight Pounds or above, (that is, according to 
the Valuation in'the King's Books of Firſt-Fruits and Tenths, as I think 
the general Opinion at this Day is; ſo his Humphreys v. Knight, Croke 
Car. 456. Degge's Parſons Counſellor, 29 Sir Tho. Jones, Rep. 19. But 
Dyer 237. and Bennet and Tinket's Caſe, 3 Cro. 853. and Noy 38 


Firſt Bene- 
ſice. 


2 Contra 


Se 2, * 

S 
* 2 «7 _ * % 
3 * 78. + 


. 3 . Y o 
© MS 32 * . 5 
Z SEL 
9 3 PTT 
a 


= 
4 
* Y 
Ps 
. 
2 
N ö 
of 
2 
its 
1 iy l 
5 
6 2» 
9 1 
3 
r 
12 
0 
I. 
= ö 
PR 4 K 
* * 
3 4 
= 
„ 
r 
of _ 
7 
x 
. 
£1 
1 
9 
F - + 
i 
= N 
LET - 
* 
£ 41% 
WF: 
4 
+”. 
. 
2 
"x 
i 
"= 
WW 
8 
454 
, * 
* 
7550 
r 
I 
wee 
1 
= 
Sn 
BY 
3 
* T 
"i 
A”. 
oy 
* 
2 
- 
* 
FA 
"3. 
* rl 
„ 
— 
2 
4 
= * 
W 
1 
Jy 
* of 
* 
1 
3 
ae 
RY 
70 
— 


— 


—_ 
* 


Words of the Statute are, — And be Inſtitued and Jnducted, in 
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Chap. II. The Complete Incumbent. 
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the real and true Value thereof) Yoidance þp 
efion, Sc. 


= 


Contra, that is to be accounted to | | | 
accept and take another Benefice with Cure of Souls, and be inſtituted \ 
and inducted in Poſſeſſion of the ſame, (altho' that the laſt Benefice be Gf the Se- 
but of Three Pounds Value) immediately after ſuch Poſſeſſion had cord Bene“ 
thereof, the Firſt Bcnefice is not only void in Law, but in Fucto alſo, 
Stat. 21 H. 8. c. 13. 18 El. Dyer, 347. u. Mich. 4 Car. King v. Prift. 

Herley 125. Hill. 9 Car. King v. Yriſt. 1 Croke, 357. and Jones 337. 

So that the Patron thereof muſt preſent to a Living of ſuch Value, ſo 


void, within ſix Months (without expecting Notice from the Ordinary) Notice 


to avoid a Lapſe; it being then not only void by Canon Law, but alſo = od 


by Act of Parliament, in which all Men are Parties, Trim. 39 El. Hol- 
land's Caſe, 4 Cb. 75. Jones 404. Hit. 41 El. Digby's Caſe, 4 Co. 79. 
Hil. 9 Car. Kine v. Priſt. Jones 337. Mich. 9 and 10 El. Dyer 255. 
But he need not (unleſs Notice be duly given) preſent, till ſuch Time 
as his Clerk is inducted into another Benefice; 7 El. Dyer 237. Jen. 
Caſe 92. Cent. 6. For tho' by his. Inſtitution he hath Cram Anima 


rum, 33 H. 6. 13. and the Church is full to ſeveral Purpoſes ; yet the = 
If no Ceſſion 
until Indu- 


Poſleſſion of the ſame, &c. So that until he DN inducted, there is no gien 
Ceſſion by that Statute, but only by the Canon Law; by which Law, ; 
in ſuch Caſe alſo, he may be deprived, Hil. 38. El. Robins v. Gerrard 
and Prince, Moor 447. Hil. 41 El. Digby's Caſe, 4 Co. 79, Trin. 
1 and 2 Phil. and Mary, Agar v. Biſhop of Peterborough and Denn. 
Moor 12 | | | 

But although it be, ſaid, That in Caſe of accepting a Second Benefice 
contrary to the Statute 21 H. 8. c. 13. the Firſt is void; yet by ſome 
"tis ſaid, That ſhall not be underſtood as to the Poſſeſſion, for that the _ 
Poſſeſſion ſhall notwithſtanding remain with the Incumbent until it be Poſſefhon 
taken from him. By Mamwood, Ch. Baron, in Sir Moil Finch's Caſe, — 
2 Leonard 144. And of this Opinion ſeems Hutton and Vernon, Ju- 
ſtices, to be of; but all the Juſtices of England beſides were of a con- 
trary Opinion, That the Firſt is ſo void, de Fucto & Jure, that the 
the Incumbent cannot ſue for 'Tythes, 9 Car: King v. Archbiſhop of 


Canterbury & Priſt. 1 Croke 357. | 
But the Patron, if he pleaſe, may preſent ſo ſoon as his Clerk is in- Benefice in- 


ſtituted into another Benefice incompatible, although he hath no No- ompatible. 


tice from the Ordinary of any Ceſſion or Deprivation made of the Firſt 
Benęfice, By Reaſon of his Acceptance of another byInſtitution, Zerkinss 


Caſe, 92. Cent. 6. and although he was only inſtiuted into the Firſt 


Benefice, and not inducted, Dighby's Cafe, 4 Co. 79. Or elſe, if he Eleftion of 
pleaſes, he may ſue ſuch Perſon in the Court Chriſtian, to have him — 
deprived by Sentence, in this, as well as in any other Caſe, where the 

Living is void by Canon Law only. But then it is beſt, that he ei- 


ther procure the Ordinary to proceed to Deprivation, Ex mero Officio; How to pro- 


or, that he proceed only as a Promoter of the Office of the Judge, cced to De- 
without ſetting forth his Intereſt as Patron: For if he ſhould fo _ 
and the Clerk ſhould plead, that the Plaintiff is no Patron, but that 
ſuch an one is, he may have a Prohibition from the King's Court to ſto 
him, if he proceed after ſuch Plea, Paſch. 31 El. Underbill & Savage's 
Caſe, 1 Leonard 316. In regard that he may preſent, tho no Sentence 1 Trval 
be given, and try his Title at Common Law; yet it is ſaid, Paſeh. 21 Common 
Jac. in Thorntom's Caſe, Winch. 63. That whether a Church be void Lv: 
by Ceſſion, doth properly belong to the Tryal of the Common Law. 
But that is not generally true, but only or at the moſt in this Caſe, oiz. 

| 9 When 
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nr Lu Or, Chap:'IT. 


Moidance by 
. of doth preſent his Clerk, who is inſtituted;Zand'alfo inducted; for af 


| Dignity, 


Ceſſion, the Patron there- 


When a Ghixelr being ſuppoſed to be void 


ter the Induction; (becauſe it is a Temporal Act) tis ſaid, That no- 
thing ought to be ioned in the Eecleſiaſtical Court, Hil. 16 & 27 

Cur. 2. B. R. Monday v. Porton, 2 Levins 125. fame Caſe, 3 Keb. 

325, 423. And yet even in this Caſe, when Induction is had, tis ſaid, 

That the Firſt Incumbent may have a Fpnlatiom againſt the new In- 

Spoliation, cumbent, when the Firſt retains by Diſpenſation, and that thereby the 
and how. Plurality ſhall como into Debate in the Spiritual Court; becauſe by 
the Diſpenſation, the old Title remains, Fitz. N. B. 36. 31 H. 6. 20. 
See Robin v. Gerrard and Prinoe, Moor 458. And if Voidance by Ceſ- 


| Tryal by  fion ſhould not be triable by the Eexleſiaſtical Judge, the Ordinary 


png could not give Notice of an Avoidance thereby (as he is bound to dv 
| in all Caſes out of the Statute; ) and ſo Lapſe would never run by the 
Patron's Negligence, nor Cures be duly provided for, if the Patron did 

not pleaſe to preſent without Notice. 10 + EARS) 
It is not material to the making of a Ceſſion, that the Second Be- 
nefice with Cure, be in another Church than that in which the Firſt i:: 


: For where there are two Incumbents of one Church, and each of 
Two Incum- them hath the entire Cure of the Pariſh, (whereof there are ſome 


ment las Inſtances in this Kingdom) if one of them dying, the other doth ac- 
cept his Benefice, his Firſt is void thereby; and if the Firſt was of the 
Value of Eight Pounds by the Year, it is void by the Statute, Mich. 
„ 36 G 37 El. 3 Croke, 351. and by Walmſley and Beaumont. Paſch. 
37 El. C. B. Cooper v. Beauchamp. Parſou's Counſellor, but Anderſbn 
doubted. But if it was under that Value, though the ſecond was of 
greater Value than 81. yet it is only void by Canon. And {fo in 
other Caſes, by the Words of the Statute, 21 H. 8. c. 13. See Robins 
v. Gerrard. Moor 440. 3 . . 

Avoidance In al Caſes when a former Benefice is ſaid, by the Acceptance of a 
{Aris Second, to be void by Cannon Law only, before any Deprivation, this 
is to be underſtood as to the Patron, and for his Advantage only ; fo 
that he may, if he plcafe, preſent, Gc. but not as to Strangers: For 
if the Clerk, before Deprivation, doth ſue for Tythes of the Firſt 
Benefice, it is not any Bar againſt him to ſay, 'That he hath taken a 
Second Benefice; as was ſaid, Trin. 13 Car. B. R. by Juſtice Barkley, 
which Juſtice Telverton, in his Argument of the Caſe of Prift, ſaid 

was ſo adjudged. Roll ii Abr. 2. 361, | 
What Bene- As Benefices with Cure, of what Value ſoever, are incompatible, ſo 
Dian are are Dignitics, and alſo a Dignity and Benefice with Cure. By Digni- 
incompati- ty, that Promotion is underſtood, to which Juriſdiction is annexed, 
ble, 7 Il. 6. 27. Therefore an Arch-deacon, and a Dean, (becguſe he was 
wont to take the Confeſſions of the Chapter, and may viſit them) 
15 E. 3. 7. are ſaid to be Dignitarians, 5 E. 3. 9. Hil. 22. Ja. in E- 
vans and Aſcough's Caſe, Latch 236. Onere: But a Parſon is not a 
Name of Dignity, 11 H. 4. 40. nor a Provoſt, 17 E. 3. 31.nor a Chap- 
lain, 27 H. 6.3. nor a Goſpeller, Paſch. 41. El. Broughton v. Goufley, 
3 Cro. 663. nor a Prebendary, Evans and Aſcough's Caſe, Latch. 236. 
Sce 7 H. 6. 27. 27 H. 6. 5. 25 Ed. 3. 41. 24 Ed. 3. Br. Noſme 25. 
Ceſſion by Therefore, if any one, having a Benefice with Cure, doth take a Dig- 
taking a nity, his Cure is void by Ceſſion, 5 E. 3. 2. Paſch. 9 Fac. Davis 68. 
King v. Hersfall and ale. Paſch. 31 El. in Underhill and Sa- 
vas Caſe, I Leon. 316. But a Benefice with Cure, and a Benefic2 
without Cure, being no Dignity, do not void each other, And there- 
3 : five, 


ov 


1 


that it is not lawful for any one to poſſeſs two Prebends in one and the 
7 


* and within his Dioceſe, it may go in Lapfe by the Biſhop's Neglect to 
cCollate, tho no Deprivation be made of the Incumbent or Notice gi- 
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fore, the Taking of a Prebend doth not make a Ceſſion of a Parſonage ee 
| c., 
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or Vicarage ; for a Prebend is a Beneſice without Cure. 39 E. z. 44. 
Paſeh. 36 Fl. Moor 261. And yet it is aid That if ono that is « © 
Prebendary takes 2 Deanery, e e is void by Ceſſion. 5, E. 2. 
Fitz. Brief 800. Hil. 22 Fac. Evans and Aſcough's Cafe, Latgh 263. 
But Ogre, If both Promotions are not then to be in the fame Church? Q. 
For tis ſaid, That if a Dean accept of a Prebend in the ſame Church, 
his Deafiery is void; which Caſe need not be ſo put, if the Rule was 
general. 12 6 13 El. alrond v. Pollard. Dyer 293, and 10 El. 233. 
And ſa the Taking of a Deanery voids a Provoſtſhip had Before in the 
*fame Church. 5 E. 3. 9. io E. 3. 1. And accordingly, when the Bi- 
ſhop of Durham had preſented à Clerk to a Prebend of the Church 
of St. Andrew, and afterwards had preſented the ſame Perſon to the 
Deanery of the fame Church, it was adjudged, that the King ſhould 
recover his Preſentation to the Prebend aforeſaid, upon this Account; 


ſame Collegiate Church. Hil. 11 E. 3. B. R. Rot. 21. Rolls Abr. 2. 
361. by which Caſe it appears, that if the Church, void by Ceſſion, 
upon the Account of the Canon Law, be of the Gift of the Biſhop, 


\ 9 


» 
* 
* 


ven of the Avoidance, | TCA | | 
The Words of the Lateran Canon are expreſs againſt having two Canon of, 
Dignitics in the ſame Church, which are thus: 4ddentes, ut in eadem Ros a- 
Eccleſia nullus plares dignitates aut perſonatus habere præſusmat, eti am Pignities. 
fr curam non habeant animarum Extra, Lib. 3. Tit. 5. de Prebendis, 

Can. 28. De multa. And this Canon is to be extended alſo ta Dig- 

nities in ſeveral Churches, as is the general Opinion of all the Ca- 


neniſts. 3 
This Incompatibility, as to Dignities and Benefices without Cure, Incompatibi- 
is made only by Canon Eaw, and not by the Statute. 21 H. 8. c. 13. Ae 
againſt Pluralities, which extends only to Benefices with Cures; and 5 — 
therefore declares, That no Deaury, Archdeaconry, Chanceffozſhip, : H. 13. 
Treaſurerſhip, Chanterſhip, oz Pꝛebend in apy Cathedꝛal oz Colſegiate 
Church, no2 Þarſonage that hath a Giear indued, noz any Beneflce %% 24... 
- perpetually appzopziate, ſhall be taken oz compzehended under the 54-- 
- Name of VBenetice having Cure. of Soul, in any Arttcle of that Sta- 
tute, (which they would have been, as it is ſaid, if no ſuch Proviſo 
had been added.) From which it js, I ſuppoſe, that Cube faith, That 
it appeareth, Archdeaconries, Prebends, Appropriations, Gc. are Bene- | 
tices with Cure of Souls. 3 Inſt. c. 71. But S For it is held by O. What Be- 
ſome, notwithſtanding what is ſaid by Coke, that a Deanery, Archdea- nefices have 
conry, Prebend, (5c. are not Benefices with Cure of Souls, nor had 3 * 
they been comprehended under the Name of Benefices with Cure of © 
Souls within the Statute, altho' the Proviſo had been omitted; for 
there is no ſuch Exception out of the Statute, 13 El. c. 12. concern- 
ing reading the Articles; and yet, if a Dean, Archdeacon or Prebend, 


read not the Articles within the Time limited by 13 El. his Promotion 


5 is not void by that Statute: The Reaſon is, becauſe tis not a Bene- 


fice with Cure of Souls; and a Lay-man might have been preſented 
to a Prebend. Cole s Laws concerning Recuſants 233. And ſo Ho- 
bart ſaith, That a Benefice appropriated, doth not by the Appropriati- 
on ceaſe to be a Benefice with Cure at the Common Law, altho' it 
be not taken to be ſo within the Statute. Colt and Glover's Caſe. Ho- 
- D bart 


= 
* 
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1 bart 158. And although it be ſaid, if there be a Rectory that is præ- 
RS ſentable, and a Vicar endowed out of the ſame that is preſentable, 
that the Vicar, and not the Parſon, hath the Cure of Souls: 5 E. 2. 
Fitz. Ouare Impedit 165; yet I conceive, that though the Vicaf be in 
Subldium  Subſidtuis Reftorts, and to perform the Duties, yet that the Par- 
eoris fon hath alſo the Cure, at leaſt habitually ; for by his Inſtitution, the 
Cure is by the Biſhop committed to him. 2 Croke 518. and therefore 

| ſuch a Rectory, by taking a Benefice after incompatible without Diſ⸗- 

þ penſation, will be void at the Canon Law, though not by the Statute, 
21 H. 8. c. 13. as is there expreſſed. And it hath been lately adjudg- 

ed, that ſack Rectories are Benefices without Cure, in the Caſe of 

Clarke and Heath. Mich. 21 Car. 2. B. R. where it was ſaid, That 
there were ſeveral Churches in England which have Vicars endowed 
—— with Cure, and yet the Parſon had a concurrent Cure with them, and 
my both of them took the Oath of Canonical Obedience to the Ordinary. 


Evidence of 1 Siderfin 426. It was alſo agreed in that Caſe, by all the Court, 


Cuteof That Inſtitution and Induction was an undeniable Evidence of Cure of 
Souls. Souls; 2 Keble 556. | N 


General 


Pardon after If a Church be void by Ceſſion, and the laſt Incumbent keeps Poſ- 
Avoidapee ſeſſion, and takes up the 'Tythes, as if entitled to them, till ſuch 
emen. Time as the Church is lapſed to the King; and then comes a general 
Pardon, in which are 1 and remitted all Titles and Actions of 
_ Oware Iinpedit, which the King hath, or might have, by reaſon of a- 
ny Lapſe incurred for or concerning any Benefice, whereof any Incum- 
bent was at the making thereof in actual Poſſeſſion, by the Preſenta- 
tion of any Patron or Collation of any Ordinary, yet ſuck Poſſeſſor 
is not thereby re- entitled to a Benefice ſo void by Ceſſion: For if fo, 
the Words ſhould (as they are not) be ſufficient to paake a Plenarty of 
a Church abſolutely void, and to make void a ſecond Church really 
full; or elſe, not only make the Firſt full, but-alſo be a ſufficient 
Diſpenſation for a Plurality to hold them both ; but ſuch Words on- 
8 55 ly ſettle him that is poſſeſſed upon a Preſentment made by the Pa- 
Special Par- tron, or Collation made by an Ordinary, that had uſurped upon the 
pre Fon King's Title, that was come to him by Lapſe. Neither can any 

Avoidance, ſpecial Pardon, after ſuch abſolute Avoidance of a Church, wit 
Words that he may retain it, or with any other the like Words, make 
him again Incumbent thereof. Trin. 4 Car. King v. Priſt. 1 Cro. 
357. and Jones 339. But otherwiſe it is, if the Church was not 
abſolutely void, but only voidable by Deprivation, or otherwiſe. 
- Hil. 9 Gar. King v. Priſt. Jones 39. ES — 
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Chap. III. The Complete Inc 


and Commendains. 
Enis Rule; That the Accepting of a ſecond Benefice that. is in- 13 
3 1 compatible, doth make a Ceſſion, or abſolute Avoidance of the t che Rule 
former, hath its Exceptions. As Firſt: If a Perſon, having a Benefice * 


incompatible, be admitted, inſtituted, and indutted, into a Second Be- pon in- 
nefice incompatible alſo, but doth not ſubſcribe the Articles of compatible. 
Religion according to the Statute 13 El. c. 12. his Firſt Benefice 
is not void. 23 & 24 El. Dyer 377. becauſe; by reaſon of that Neg- 
lect, he was never Incumbent of the Second; (yet in declaring upon a 
Voidance, by Acceptance of a Second Living, it tieed not be alledged, 
that he ſubſcribed the Articles, Oc. 3 Reb. 152. 1 Auderſ. 62.) The 
like Law ſeems to be, if a Man, having obtained a Second Beneficc 
incompatible with his former, by a Simoniacal Contract; for in ſuch If by simo- 
> Caſe alſo, his Preſentation or Collation, Inſtitution and Induction, are niacal Con- 
” utterly void, and of none Effect in Law. Stat. 31. El. c. 6. However, tract. 
the Canon Law 888 a Pardon prevent) will reach him in this 
Caſe of Simony; for by that he may be deprived. But if he that had 
one Benefice doth accept of another incompatible, and at his Admit- 
tance to the Second did ſubſcribe the Articles, but did not within two 
Months after his Induction read them, his Second Benefice is ipſo facto 
immediately void. Stat. 13: c. El. 11. but when he cannot revert to his 
former Benefice, becauſe having; at his Admiſſion to the Second, ſub- Or gy. 
ſcribed the Articles, his Admiſſion, Inſtitution and Induction to the ſeribing the 
Second were good for two Months, and ſo made a Ceffion as to the Articles, Sc. 
Firſt : For the Statute is not, That all Admiſſions; Inſtitutions and. Clauſe of 
Inductions, to Benefices, where any Perſon is deprived by Vertue of Statute, 13 
this Act, ſhall be void, as if they never were: For then, by not read- C 13. 
ing the Articles, only his Second Benefice had been void, and his Title 
to the Firſt had been revived : But the Clauſe is, That all Admiſſi- 
ons, Inſtitutions and Inductions, made contrary to the Proviſion of the | 4 
Act, ſhall be void, as if they never were; but where the Articles are 
ſubſcribed in the Preſence of the Ordinary, the Admiſſion, Inſtitution 
and Induction, are not contrary to the Proviſion of the Act. Hil. 22 &- 
23 Car. 2. Shute v. Higden: Jaughan 131. which ſeems to be war- 
ranted alſo by the Opinion of Hobart, in the Caſe of Miuchcomb v. Bi- 
ſhop of Miucheſter and Pulleſton. Hob. 167. See the Caſe of the Queen 
v. Biſhop of Lincoln and Cok. 1 Anderſon; Caſe 136. 3 | 
But Note, That though a Clerk at his Admiſſion to a Second Be- 5 
nefice did ſubſcribe the Articles, yet if the Subſcription was only made ip | 
in the Preſence of the Biſhop's Chaplain or Secretary (which I have whom, 
ſometimes ſeen,) and not in the Preſence of the Ordinary himſelf, the 
> Admiſſion, Oc. is void, and the former Benefice remains full; for the 
Statute is expreſs, That the Subſcription ſhall be in the Preſence of . 
the Ordinary. hp eee | 
A Second Exception from the aforeſaid Rule is, If he that hath pig PEA 
one Benefice incompatible, before he takes another, being duly quali- ot het 
hed, doth obtain a ſufficient Diſpenſation, to hold at one-and the ſame _ Bene- 
2 | 15 Time 
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Pluralities. Time more than one of ſuch Benefices as are incompatible : For by 
Ga Diſpenſation, a Man, at this Days with us (though he be not qualifi- 
| ed by Degree in the Univerſity, Retainer or Birth) may hold as ma- 
ny Benefices without Cure, of what Value ſoever, as he can get; and 
likewiſe: as many with Cure as he can get, all of them, or all but 
the laſt, being under the Value of 87. per Ann. (That is, if the Perſon 
to be diſpenſed withal-be not uncapable thereof ; for 'tis ſaid, That a 
Diſpenſation to an Alien to take a Benefice, that knows not our Lan- 
Vide 11 H. 4. guage, is void. FeRkin's Caſe, 66. Gent. 7. Hob. 148. Stat. 25 E. z. 
Stet. 25 Ed. Of Proviſoes: For before the making of the Statute againſt Pluralities, 
of Previſors. Diſpenfations were granted to hold Dignities, yea, Benefices with 
- Ciire of any Value, and to any Number, 3 by the ſaid 
Statute; by which it is enacted for ſuch. Pluraliſts: — That they may 
refain Four of their Benefeces with Cure, that were really entitled 
to them at the Time of the making thereof, that Statute notwith- 
ſtanding; and thoſe that Had moze than Four with Cure, Gould re- 
ſign the reit, 02 the Patron might pzeſent to them; any Licenſe, 
Anion, oz other Dilpenlation, to the coutrary befoze obtained not⸗ 
Nota. withitatwing. By which tis clear, that by Licence, Union, or other 
Diſpenſation, Men held many Benefices, yea, with Cure, before that 
Statute; and by that Statute, the Law is only altered as to 'Benefi- 
ces with Cure, of or above the yearly Value of 8./. and in theſe. Words: 
Stat. 21 fl. Chat if any Perſon 07 Perſons, having one Benefice with Cure 
1.c.13, Of Soul, being ofthe yearly Ualue of eight Pounds, oz above, accept 
Feber and tate another with Cure of Soul, and be Inftituted and Jnduted 
Pluralities. i Poſſeiſſton ot the ſame, that then, and immediately after fuch Pal⸗ 
 feflion had thereof, the Firſt Benefice ſhall be adzudged in the Law 
Cre. El. gor. kd be void. (Which is the ſame that the Canon Law ſpeaks, but not fo 
1 general) h. 20. And that it ſhall be lawful to every Patron having 
* the Advowſon thereof, to pꝛeſent another, and the Pxefentee to have 
the Benet ot the lame in the like Manner, as tho' the Incumbent 
had dyed 02 reſigned any Litence, Amon, oz other Oiſpenſation to the 
contraty, #c. And every ſuch Licence, Union o2 Dilpenſation had can⸗ 
| teary to the Act to be utteriy vold, ac. And after it is enacted, $. 11. That 
; every Licence, Anion oꝛ Difpenſation hereafter to be obtained, con- 
= - trary to this Ack, of what Mame oz Mames, Quality 02 Qualities, 
[ ever they be, ſhall be utterly void, and of none Effect. And that tf any 
Perſon 92 Perſons, contrary:to this pꝛeſent Act, pꝛocure and obtain at 
the Court ok Rome, o2 elſewhere, any Licence 02 Licences, Anson, 
Toleration 92 Diſpenſation, to receive and take any mo Benefices 
with Cure than is above itmited; that then every ſuch Perſon oz 
Perſons ſuing fo2 himtelf, 02 receiving o2 taking ſuch Benefice by 
| Fozce of ſuch Licence oꝛ Licences, Union, Toleration 02 Dilpenſati- 
Penalty, ON, ſhall fo2 every ſuch Default, incur the Danger, Pain and Pe⸗ 
| nalty of Twenty Pounds Sterling; and alfo, loſe the whole J220- 
fits of every ſuch Benefice 02 Benefices, as he receiveth 92 taketh by 
Foꝛce of any ſuch Licence o2 Licences, Union, Toleration, 92 Dil⸗ 
penſation: The one halt ok which Fozketture tothe King our Sove- 
reign Lozd, and the other Half thereof to him that will ſue fo2 the 
ſame by Original Trit, Bill, Plaint of Debt, o2 Jufozmation, in 
any of the King's Courts; in which Ackion and Suit, no Mager at 
Law, Eſſdin, oz Pꝛoteckion fo2'the Defendant Hail be admitted, oz 


alkowed. it may be here obſerved on the before recited Sections of the ſaid 
e, e 1 ; | Seat. 
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Chap. HI. u 
Sat. 21 H. 8. That the Words Perſon or Perſons, 6c. in Seff. 9. are Pluralities, 
to be extended to all-Ecclefiaſtical Perſons whatſoever having Benefices PRE 
With Cure of Souls, and confequently that not only Prebendaries and 3 fc. 71. 
Archdeacons, but even Biſhops themſelves are included in it. For as — * 
a Biſhop has Cure of all the Souls of his Dioceſe, ſo his Dioceſe ſeems Vi. Hob. 15. 
a Benefice with Cure within this Law; notwithſtanding what is ſaid 3 #* 5 
hereafter, Chap. 18. or has been lately publiſhed by a Right Reverend 
Prelate, ig. That Biſhops are not included within this Law, other- 
wiſe than as Commendatories, i e. having two Benefices with Cure, 
either by Reteiner or De novo; though he confeſſes this Statute to be a | 
general Law, and ought to be taken Notice of without pleading. And A general 
1 it has been divers Times reſolved. Vide 4 Co. 76. 2 Roll. Abr. Law. 
66. 111 52-3040 $3193 DION. Of 119128 . 
a And Note if one take a ſecond Benefice after Inſtitution only, to a 4 C 223. 
former, ſuch former Benefice is void, as if it had been after Induc- 
tion alſo. And the 8 J. yearly Value mentioned in this Section muſt 
be according to the Valuation in the King's Books, and ſo it was re- 
ſolved by the Court of C. B. in Drake and Hills Caſe. Paſch. 10. Vide T. Fon:s 
Car. 1. and Humfrey and Knight's Caſe. Cro, Car. 455. And the Law 18, 19. 
is now ſettled in that Point. N COP ng : 
But as to the Second Benefice, it is not material of what Value it is, 
or whether it is rated in the King's Books or no, for the Avoidance 
will take Place in that Caſe, as well when tis under, as when above 
8 J. | Us | 
And it was reſolved, 36 Eliz. in B. R. That if there be two Parſons 4 Len 27. 
of one Church, and each of them has the entire Cure of the Pariſh, Cr. Ei. 351. 
(which may well be) and each of the Benefices be of 8 J. Value per 
Aunum, if one Dies, and the other Succeeds, this is a Plurality within 
the Statute. | e 
Alſo, Though the Words in this Section are inſtituted and inducted, 4 c.. 39. 
which being copulative, ſeem to imply, That the Voidance thereupon 4½.. 443, 
is notto take Place till after Induction, as well as Inſtitution, yet it * 445 
been often adjudged, That if one is inſtituted, and then obtains a Diſ- 
penſation, and after that is inducted, the Diſpenſation came too late; 
not only becauſe by Inſtitution, the Church is full of the Incumbent, . 
and one cannot hfve a Diſpenſation to take or receive (as the Words 
of the Act are) what he had before; but alſo, becauſe by the Inſtituti- 
on, he hinders others from being preſented , and by obtaining Inſtitu- 
tion to many Churches with Sequeſtration of the Profits of them, the 
Intent of this Statute might be eluded. = | 
And it is to be noted, That by a Conſtitution of the Council of 
Lateran under Pope Innocent III. (which Council is ſaid to have been Hard 107. 
received here in England, and to be asforcible as an Act of Parliament) n 
and by the Canons of Archbiſhop Pecłham, That of what Value ſo- 
ever the Firſt Benefice was, the Incumbent by taking of a Second, was 
(by the Laws of the Church in thoſe T imes) i pſo jure deprived of the 
J Firſt, and the Benefice void, ſo that the Patron might preſent thereto 
1 without any Sentence of Deprivation, and ſo far the common Law a- 
s grees with that of the 8 | 
But tho by the Conſtitution of Laterau, if the Patron did not pre- 2 Rell. Abe. 
ſent to ſuch a void Benefice within fix Months, Lapſe was to incur yet 364. 
by the common Law, (tho'thereby the Patron may preſent ifhe will) yet pkg 
no Lapſe ſhall incur to him if he do not preſent, unleſs the Biſhop voids W:Fenes 336. 
the Church by a Declaratory * and gives Notice of the ſame 
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| Phuralirigs, to the Patron; and then the Pa tren muſt at his Peril preſent within fix 


o 


5 per Ann. in the King's Books (being not within this Statute) do remain 
Voldable, not void by Acceptance of a Send Benefce. 


er 327. & 
Tray» 
quid. 


Ney 149. 
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"Months after ſuch Notice; ſuch Benefices therefore as are under 87. 
upon the old Foot of the Common and Canon Law, and are only 


But now by this Statute, if the Rirf eneioo be of 8 7. yearly Value 
or above, the ſame will by Acceptance of a ſecond be abfotutely void 
to all Intents and Purpoſes, and the Patron in Tuch aſe muſt at his Pe- 


— 


| xil preſent within the fix Months, to avoid a Zapp; without expecting 
e Ny AY ene 


Notice from the Ordinary. e 

In 15 & 16 Hlis, the Caſe was, one being poſſeſſed! of two Be- 
nefices by Diſpenſation according to this Statute, did afterwards by a 
Trialty (7. e. a Diſpenſation to hold three Benefices) obtain a third, 
and enjoyed all three. But Dyer ſays divers Juſtices and Serjeants 
were of Opinion, That tha firſt of the three was void, and the Profits 
of the third were forfeited by force of the latter Part of Sec. 10. fu 
pra, and that only the Seeond Benefice remained to him. Pide poſt. 


O. OW n . «S4- 9 1 
7 And in the Caſe of the King againſt tho Biſhop of J/7nchefter, 
where one had two Benefices with Cure by Difpenſation, and then took 
a third with Cure (Oro, if by Diſpenſation) 'tis ſaid to have been ad- 
judged, That both the farmer Benctices ſhould be void. And my Lord 


| Hobart in the Caſe of Chi and Glecer is expreſs. If a Man take a 


rialty which is not allowed him, he cannot by that take two Bene- 
fices, becauſe ſuch Diſpenſation is void. And it was adjudged in Dig- 
2s Caſe, That a Benefige is taken, received, and had by Inftitution 
only, and therefore a Qualification or Diſpenſation following, comes 
. | 2 | | hap 
And Note, 'Tho' formerly the Uſage was to Grant Diſpenſations 
for any certain Number of Benefices, without ſpecifying what in parti- 
cular, and ſometimes with Power to exchange, and take others, only 
keeping Poſleflion within the Number diſpenſed with, Yet the later 
and ſafer way is to ſpecify the Benetices, and to grant the Diſpenſation 
expreſly to prevent the Avoidance of a Benefice in Poſſeſſion by taking 
of a ſecond, according to the Tenor of b. 9. ſupra, tho the r zth and 
following Sections ſeem to admit of a larger Interpretation, 2/2. 


12 H. 1.013. F. 13. Pꝛovided that all Spiritual Men now being, 02 which hereaf- 


Godb. 42. 


ter ſhall be of the King's Council, may Purchaſe, Licence, oz Dif- 
penſation, and take, receive, and keep thee Parſonages oz Benefi- 
ces with Cure of Soul, and that all other deing the King's Chap- 
plains, and nat Swozn of his Countil, the Chaplatns of the Queen, 
Pꝛiuce oz PUnceſs, oz any of the King's Childzen, Bzethzeu, St- 
ſters, Gncles, o: Aturts, may lembkably purchafe Licence oz Dil⸗ 
penſation, and take, reseive, and keep two Parfonages and Beneli⸗ 
"ces. with, Cure of Soul. Aud by the following Sefttons, tis enadted how 
mayy Chaplains with Diſpenſations, an Archdrſhop, Duke, Parquts, 
Earl, Giſcount, Biſhop, 62 Baron may retatn, of which hereafter. 
And Note, In 28 Elig. in the Caſe of the Queen and S2vcacre, 


twas held per Cu", That altho' a Chaplain be removed from the 


13 Eh c. 20. 


Domeſtical Service of the Family, he ſtill remains a Chaplain at large, 

and ſo is a Chaplain within this Statute. 7 
Note alſo by 13 Eliz. c. 20. H. 2. "Tis Provided, that every Parſon 
by the Laws of this Realm allowed to have two Benefices, may de- 
miſe the one of them, upon which he ſhall not then be moſt ordinari- 
* =. 2 ly 
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id de catero fiat diſtrittius inbibemus. Cum toitur Er 
ſiaſticum Miniſterium committi debuerit, talts ad hoc perſona querutur 


fatto, did not produce any great Effect, (as 4bbot obferves upon it,) 
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him; but ſuch Leaſe ſhall endure no longer than ſuch Curate's Re- 

lidence without Abſence above Forty Days in any one Year. ide 
„C. 43. | T3. 3 20 a | 

„* 2.0 the foregoing Diſcourſe it ſeems plain, That (notwith- 

ſtanding what is before enacted by this Statute) the Courſe of the Ca- 

non or Common Law, before this Statute uſed, is to be obſerved for 


iy Reſident, to his Curate only, that thall chere ſerve the Cure for 


all Benefices without Cure; and with Cure, where the former Bene- 


fice is under the yearly Value of 8 J. and that this Act doth only for- 


pid him that hath a Benefice of ſuch a Value, from taking and hold- 


ing a Second therewith; by Vertue of any Diſpenſation made, accord- 
ing as formerly they were, s. to any Perſons, and for any Number 
of Benefices, without reſpe& to the new Qualifications ſet up by this 
Act, and makes void only ſuch Diſpenſations as are contrary thereun- 
to: Which Qualifications come next to be conſidered, 0 

But this Statute extending, as hath been ſaid, only to Benefices with 


Cure, and where the Perſon accepting a Second hath a Benefice of 


81. per Annum Value, and that other Caſes of Pluralities are govern- 
ed by the Canon Law ; it will not be amiſs to ſhew what the Canon 
Law in this Matter is. 'The Firſt Canon I ſhall mention is that of the 
Council, which having no Addition, which of the Lateran Councils 
muſt, as we are told, be taken, that under Alexander III. Auno Dom. 
1180, which is in theſe Words: Qia nbunmulli modum avaritit non po- 
nentes Dignitates diverſas 2 cas, & pinres Eccleſias Parochia- 
les contra Sacrorum Canontttht inſtitutu nituntur accipere, at cum 1111112 
Offcium vix implere ſufficient ſibi vindiceut ſtipendia irs Ne 
cleft vel Fcrles 


que reſidere in loco, & curam ejus per ſeipſum valeat exercere, quod fi 
aliter attum fuerit, & qui receperit quod cortra ſacrvs Canoes accept, 
amittat, & qui dederit largiendi poteſtatem privetur. Extra Lib. 3. 
Tit. 4. de clericis non Reſidenutibus, Can. 43. Another Canon there 
is made in the Council of Lateran, utider Innocent III. Anno Dom. 
1215. beginning, De multa, &c. which are in theſe Words; Ouicun- 
que receperit aliquod Beneficiunt curaii habens animarumnt ndnexam, ſi 


prius tale Beneficium habe bar, co fit ipſo jure privatus, & [1 forte il. 
lud retinere contenderit, etiam aiio Spolieter. Is quoque, ad quem Prio- 


ris ſpectat donatio, illud poſt receptionem alterius libere cbferat cui 
merito viderit conferendum, & fi ultra fex menſes conferre diſtruerit, 
nom ſoluim ad alios fecundum Lateran Goncilii Statutum ejus collatio 
devolvatur, verum etiam tanium de ſuis cogatur proventibus in utili- 
tatem Ecclefie cujus eſt illud Beneficinm adſignare, quantum a tem- 
pore cacationis ipſius conftiterit efſe perceptum. Hoc idem & in perſo- 
nalibns efſe decernimns obſeroandam, addentes ut in cadem Eccleſia 
nullus plares Dignitates aut Perſonatus habere preſumat, etium ſi cus 
ram nom ha beant animarum. Circa ſublimes tamen & literataf Per- 
ſouas que majoribus Beneficits ſunt honorande, cum ratio poſtulaverit 
per ſedens Apoſtol poterit diſpenſari. Extra Lib. 3. Tit. 5. de Pre- 
benais,, Can. 28. | | | 

The Firlt Canon not afflicting the Puniſhment of Deprivation 2% 


therefore comes this Second Canon with the Penalty of Deprivation 7p- 


ſo. fatto; yet the diſpenſing Power reſerved to the Pope in the Clauſe, 


Pluralitics 
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makes this Second as fruitleſs as the former, Therefore; chiefly to 
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25 H. 8. c. 16 
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redreſs the Exceſs and Grievance of holding Church Preferments by 
bDiſpenſations, Pope John XXII. in his Decretal, beginning Execrabi- 
© lis, after a long Recital of the miſchievous Conſequences of Plurali- 
ties, decrees, 'That every one who holds a Benefice by Vertue of any 
„ Diſpenſation, ſhould, within a Month after Notice of this Decree, 
Pope Fohn's chuſe which of the Preferments they liked beſt to keep, and reſign the 


” * 


bendis & Dignitatibus. 


D | I. - . » 
Tu others; elſe all their Benefices to be void. ZExtravag. Tit. 3. de Pre- 


How theſe Many more Canons and Decretals might be mentioned concerning 
Canons were this Matter; but theſe being the chief made by foreign Authority, and 


a ue received here to be Law, and to direct the Practice and Proceeding in 
us. this Matter, I will mention no more, but only ſhew how they were 


allowed and received here with us. And to that Purpoſe, I find a Ca- 


 Othobon's Ca- non made here by Othobos the Pope's Legate, beginning Chriſtian, 


Ban. c. inforcing the Performance of that made in the Council of Late- 
Alter d, & an, under Pope Alexander; and this was again explained and altered 
| by Archbiſhop Peckham, Anno Dom. 1279. Lib. 3. Tit. de Prebendis 


Audiſtis. Linw. Old Impreſſion, 75. | | 
By theſe Canons it may appear, how the Law ſtood concerning Plu- 


_ mo ralities before the Statute 21 H. 8. and how it ſtands at this Day in 
before, 21 Caſes not within that Statute : Firſt, The Second Living accepted was 
H.s made void by Deprivation, by the Canon in the Lateras Council un- 
der Pope Alexander. Secondly, That the Firſt Living was to be ip- 

ſo facto void by accepting of a Second; and in caſe of Endeavour to 

keep both, then both to be void. Thirdly, Although there were a 

The Canon Diſpenſation, yet if the Firſt was actually reſigned within a Month of 
generally receiving a Second, both to be void. But the Canon for making the 
— Firſt Benefice void, was the Laws generally owned and practiſed here, 
as may appear not only from Lzizwood, but more fully from the 
HhBooks of the Common Law; as, 5 E. 3. 9. 25 E. 3. 49. 11 H. 4. 

60. 4 Coke 75, 79. 6 Coke 29. and ſeveral other Books; yet in the 

10 E. 3.1. there we find a Title made under the Decretal of Pope 

John, before- mentioned, as I underſtand that Caſe; becauſe tis there 

ſaid, 'That by the Conſtitution of Plurality they ſhould be depri- 

ved, who kept their Benefices beyond a Month after that Conſtitution, 

which is according to the Words of that Decretal : Linwood alſo, in 


25 H. 8. c the Place before recited, v. Nec ultimo, ſeems to allow that Decre- 


19. 9. % tal to be in Force here. | 

If theſe Ca- All theſe Canons, as they were allowed here, ſo conſequently were 

cons wer® they continued in Force by the Stat. 25 H. c. 19. whereby tis provided, 

in Force. That all ſuch Canons, Conſtitutions, Oꝛdinances, and Synodals 
JP2ovinctal being already made, which be not contrariant no2 repug- 
nant to the Laws, Statutes and Cuſtoms of this Realm, noꝛ to the 


Damage 92 Hurt of the King's Pꝛerogative, ſhall now fill be uſed 


and executed as they were befoze the making of this Ac, until ſuch 


Time as they be viewed, ſearched, o2 otherwiſe ozdered and deter- 


lid. 6.2, mined by Thirty two Perſons, o2 the moze Part of them, accod- 
Power for INF to the Tenoz and Fom of this Ack. The King, by a former 


32 Perſons Clauſe in this Statute, having Power to appoint Thirty two Perſons 


the Canons, 


t & . 
he Canons, to examine and correct all Canons then extant, and to frame + Pods 


of Eccleſiaſtical Laws out of them at their Diſcretion ; And that ſuc 
Eccleſiaſtical Laws ſhould be obſerved and obeyed, ſo as the King's Aſ- 

| ſent under the great Seal were firſt had to the ſame. And the like 
27:7 0-415 Authority was given to that King by two other Statutes made the 27th, 
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and in the 35th of his Reign. Purſuant to which ſaid Acts of Parlia- 3833 
ment, and the Powers thereby given K. H. 8. 32. Perſons half Clergy — vw 
and half Laity, were nominated and appointed for Reformation of the 
Canon Law, who accordingly drew up and reduced into Order ſuch a 
Body of Laws under the Title. of Reformatio Legum Eccleſiaſtica- W 2 
yum. But that King dying before his Royal Aſſent thereto, under the clehaſtica- 
Great Seal, as was provided by the ſaid Statutes, rendred that Body run. 
of Laws uſeleſs and ineffectual. | 
Alfter which in the Third of King Edward VI. the Buſineſs was a- . 1 a 
gain revived, and an Act of Parliament paſled, giving the like Power 
"to that King, as had been given to H. 8. and E. 6. by Letters Pa- OD. 
tents teſted at J/eftminſter Nov. 11. Anno Reg. 5. impowered 8 Per- tents prefix- 
ſons, i. e. the Archbiſhop of Canterbury, the Biſhop of Ely, and two £5 70 the 
other Clergy-men, with four Laymen to begin the Work. And the ES * 
Reaſon of appointing at that Time only eight is there expreſſed, viz. L ond. Anno 
Onia Confiliarits noctris a ſecretis conſentaneum magis videtur hujus ? -- 554 & 
ret iuitium, introitum, primam formam & lineaturam numero Octapo, 
qui triginta erit portio, committere ; nempe quaſi Preparationem quan- 
dam grandiori numero futuram. | 
But this Deſign of King Ndward VI. was alſo defcated by his Death, 
and thereupon the Matter reſted till the Year 1559, 7. e. 1 Hlig. When 
a Bill was brought into the Houſe of Commons for impowering 32 
Perſons to Reviſe the Eccleſiaſtical Laws. But ſays Biſhop Burnet, rs of Re- 
as that Bill was then let fall, ſo to the great Prejudice of the Church 1 EA. 
it has ſlept ever ſince. . 3 
Let by another Right Reverend Prelate we are informed, That in Coder 991. 
1562, 1. e. 4 Eliz. it was propoſed in Convocation to move her Ma- | 
jeſty, That certain learned Men, Biſhops, and others might he appoint- 2 tho 
ed to ſet down Eccleſiaſtical Rules and Orders in all Eccleſiaſti — Mat- Meaning. 
* ters for the good Government of the Church of England, as ſhould by. 
them be thought ſroſt Meet, and the ſame in this preſent Seſſion, what- 
ſoever they ſhall order or ſet down within one Tear next, to be effettwal, 
and for Law confirmed by Ad of Parliament, at or in this Seſ- 
flow: 1 155 : E 
And that afterwards by the Endeavours of Archbiſhop Parker, it Dew's Journ- 
was again ſet on Foot in the Parliament of 13 Eliz. and by a leading nal 167. 
Member recommended to the Houſe of Commons; but after that we 
hear no more of it. But preparatory to the Gaining a Parliamentary 
Eſtabliſhment, Care was taken to have the whole Work publiſhed b 2 4 
Fohn Fox, who has ſhewn this to be the main Deſign in the Concluſi- * 
on of this Preface thereto, viz. Optandum, quod per prematuram 
Mortem Regis illius (i. e. Ed. 6.) negatum eft Eccleſia Ricans per 
feliciora Tempora Sereniſſune Reginæ noſtræ Elizabethe ſuppleatur, 
. accedente publics hnjus nunc authoritate, Parliamenti Aut hori- 
tate. | | | ; 2 „ 135 | | 
From what is before ſaid it appears, That the Collections in that Petermined 
Book cannot be eſteemed any Part of the Canon Law, and conſ:quent- Rr he 
ly the former Canons remained in Force no Ways altered thereby ; Kings, 
and that thoſe. former Canons were not contrary to the Laws and 
Cuſtoms of the Realm, according to the Proviſo in the 25 H. 8. c. 1 9. Ka, 
is evident, for that they were then the only Law in the Caſe, except St. Dif 
only as altered by Statute 28 H. 8. c. 16. concerning Diſpenſations. 1 
There is alſo a Canon made in the Convocation for the Province of Canon Can 


1 | a b 1603. fi 
Canterbury, Auno Dom. 160 3, in * Words following: No Licence Pifpenfati- 
or ons. 
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—— or Diſpenſation, for the keeping of more Benefices with Cure than one, 


— 
* 
q 
* 


| Reſidence. 


Preacher 


Hall be granted to any, but fuch only as ſhall be thought very well wor- 


thy for his Learning, and very well able and ſufficient to diſcharze 
his Duty; that is, who ſhall have taken the Degree of Maſter of Arts, 
at the leaſt, in one of the Univerſities of this Realm, and be a publick 
and ſufficient Preacher licenſed ; provided always, that he be, by good 
and ſufficient Caution, bound to make his perſonal Reſidence in each of 
his ſaid Benefices for ſome reaſonable Time in every Tear ; and that 
the ſaid Benefices be no more than Thirty Miles diſtant aſunder : Aud 
laftly, That he have under him, in the Benefice where he doth not re- 
fide, a Preacher lawfully allowed, that is able ſufficiently to teach and 
inftrutt the People. Can. 41. | 


If this Canon This Canon, although it have the King's Royal Aſſent, which was 


may be cal- 
led Part of 

the Eceleſi 
aſtical Law. 


neceſſary to give it Power and Force as a Canon, and alſo though it 
concern only Eccleſiaſtical Perſons, yet I ſuppoſe, properly ſpeaking, it 
cannot be called Part of the Eccleſiaſtical Law ; for ſtrictly and proper- 
ly ſpeaking, that only can be ſaid to be the Eccleſiaſtical Law which 
was uſed and approved here before the Statute 25 H. 8. c. 19. and 


G continued and allowed to be executed by that Statute; but all Ca- 


ſince that 


Time. ä 


13 Car. 2. C. 


Codex 995: 


nons ſince that Time, made with the King's Royal Aſſent, have their 
Force as Canons to bind Eccleſiaſtical Perſons in Spiritual Matters, 
yet, in Propriety of Speech, muſt be diſtinguiſhed from the Ecelcſia- 
ſtical Law, which binds all Perſons, and is equally Part of the Law and 
Conſtitution of the Nation, and to be taken Notice of as ſuch as much 
as any other Part of the Common Law. Camndry's Caſe. 5 Coke 9. 32. 
FVanghan Ede's Caſe, and Hill's Caſe. 

Note alſo, (as to Canons, &c.) In an Act made 13 Car. 2. entitled, 
An Act for explaining a Clauſe contained in an Att 17 Car. 1. con- 
cerning Commi ſioners for Canſes Eccleſiaſtical, is inſerted the following 


Clauſe, ig. 
- P2ovided always, That the AX 02 any Thing therein contained, 


ſhall not extend o2 be conſtrued to extend to give unto any Archbt- 
ſhop, Biſhop, o2 any other Eccleſiaſtical Judge, Officer, oz other 
Perſon o2 Perſons afozeſatd, any Power oz Authozity to Exerciſe, 
Execute, Jnflix, 02 Determine any Eccleſiaſtical Jurisditton, Cen- 
ſure oꝛ Coertion, which they might not by Law have done befoze the 
Pear of our Lo2d 1639. Noz to abzidge 02 diminiſh the King's Majeſty's 
Supꝛemacy in Eccleſiaſtical Matters and Affairs, no? to confirm the 
Canons made in the Pear 1640. no2 any of them, noz any other 
Eccleſiaſtical Laws oꝛ Canons not fozmerly confirmed, allowed, oz en- | 
afted by Parliament, oꝛ by the eſfabltſh'd Laws of the Lands, as they 
ſtood in the Pear of our Lozd 163906. | 
The Canons here mentioned to be made in the Year 1640. were 
thoſe confirmed by King Charles I. Fane the 3oth, in the 16th Year of 
his Reign, and may be ſeen at large in the printed Collection of Arti- 
cles, Injunctions, Oc. Several of them, ſays, a Right Reverend Prelate, 
are of ſuch a Nature as could give no reaſonable Offence to the Tem- 
poral Legiſlature, relating only to the Diſcipline of the Church and 
Clergy, ( Ozere if ſuch Diſcipline may not give a reaſonable Offence) 
and the Regulation of the Eccleſiaſtical Courts; But he confeſ- 
ſes there are others which concern the Regal Power, and the Ci- 
vil Eſtabliſhment of the Church of Ezglazd, the State, &c. Euge 
boni virs  - . „ = Ment ns 
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And therefore upon due Conſideration had of their whole Body, both Dilpenatis 
Houſes of Parliament became no Doubt very reaſonably oftended “ = 


with thoſe Canons, when they ſo remarkably cenſured them in the £ 


following Words, is. That they contain in them many Matters 
<« contrary to the King's Prerogative, to the Fundamental Laws and 
« [ jberties of the Realm, to the Rights of Parliaments, to the Pro- 
« perty and Liberty of the Subjects, and-were Matters tending to Sedt- 
« tion, and of dangerous Conſequence. | 

And-we cannot doubt but it was for the ſame Reaſon, that the firſt 
Parliament after King Charles Second's Reſtoration took Care to pre- 


vent the Miſchiefs which thoſe Canons might Occaſion, by. declaring 


in the Clauſe Japr a, That the ſaid Act ſhould not extend to confirm 
thoſe Canons of 1640. nor any of them ; ſo that that Parliament had 


not ſo reſtrictive a Conſideration as our Biſhop would ſuppoſe. 


But what he obſerves may be true, iz. That in the Conyocation 
that then ſate, there was Debate had de & ſuper Rediſione Canonum 
ive Conſtitution in Anno Dom. 1640. Edit. quinam eorundem fuc- 


runt aut (et) ſunt debite & idonee obſervandi & ufitandi; and the Buſi- 


neſs was referred at two ſeveral Times, to two Committees of Biſhops. 
And that he finds no further Progreſs made therein, and no Wonder ; 


for the Paſſing of the Act ſupra put a ſtop to the Project of that Con- 


vocation, who 'tis plain were about to Trump up thoſe Canons of 


Having given this Account of Canons in general, and alſo of the 
Canon, as to Caſes not within the Statute 21 H. 8. yet before I come 
to conſider the Qualifications mentioned in the ſaid Statute, I will ob- 


ſerve how this Statute ſtands in Force; and it once was a Queſtion be- 


tween the common Lawyers and Civilians, Whether it ſtood in Force 
or not? As appears 18 Eliz. C. B. Dyer 352. As to this. 
Note, That by the firſt and ſecond of P. & M. c. 8. fo much of this 


” Statute of 21 H. 8. as concerns Pluralities is repealed ; but then b 


Statute 1 Elig. c. 1. g. 2. this Statute of 1 & 2 P. & M. of Repeal 
is repealed. But in this Statute 1 Eliz. Set. 13. there is this Clauſe : 
That all Statutes and Laws made void by the x & 2 P. & M. and not 


Tpectally and particularip revived by this Act, ſhall ſfand and remain 


oy and repealed, as they were befoze the making of this Ac, 
Now this Statute of 21 H. 8. is not thereby revived; or mentioned to 
be revived ; fo that fome Perſons will hold, that this Statute ought 
not to have been held revived, and would maintain their Opinions by 
this Way of arguing: That this cannot be within the Rule laid down 
by the Lord Coke's Inft. that a Statute of Repeal being repealed, the 
Firſt Statutes are revived; for here by expreſs Declaration; no Statutes 
are to be revived which are not particularly mentioned by the Statute 
to be revived, which very many Statutes are. But this of 21 H. 8. 
is not; and this, ſay they, is one Reaſon the Judges went upon, in 


holding that the Statute 1 E. 6. c. 2. concerning the Conſecration of 6 


Biſhops, and the Proceedings in the Ecclefiaftical Courts in the Name 
of the Biſhops, which was repealed by this ſame Statute of 1 & 2 P. & 
M. but held not to be revived by x El. by Reaſon of the Clauſe here- 
in before-mentioned, not being mentioned in that Statute ; and if there 


had been nothing more in the Caſe, doubtleſs it muſt have been agreed, 
that the Stat. 21 H. 8. had ſtood repealed: But it happens, that in the 
| 1 Tbs PO Statute 
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Codex 9 96. 


How Stat. 
21. H. &. . 
13. ſtands in 
Force 17. 


Pluralitics 
repealed by 
I 2 P. & 
„ 
1 œ 2 P. 
M. repealed 
by 1 Eliz. c. 
1. . 2.0% $ 
13. 


If 21 H. 8. 
be revived 
by 1 Elix. 


If by a Sta- 
rute of Re- 
peal being 
repealed, the 
Firſt Sta- 
rutes are 
revived. 
onſeerati- 
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ſhops. 
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Diſpenfati- Statute of 25 H. 8. c. 21. which is expreſly reviv'd by that of 1 Nix. 

d there is this Clauſe; Pꝛovided always, that this Act, 02 any Thing 

Ifa Clauſe therein contained, 02 any Licence 02 Dilpenſation to be granted by 

MT fate” Uertue thereof, ſhall not extend to the Repeal oꝛ Derogation of the 

revived by Statute 21 H. 8. no2 to any Thing contained oz mentioned therein; 

1 Els. no2 that this AX, noꝛ any Thing to be done by Authozity thereof, ſhall 

5 be taken 02 expounded to give Licence to any Perſon o2 Perſons, 

| to have any moze Number of Benefices than limited in the ſaid 

At; and that the ſaid Act of Pluralities, and J2on-reſidence of Be⸗ 

nefices, and every Thing contained, ſhall ſtand good and effeffual in 

all Intents and Purpoſes, accozding to the true Meaning thereof; 

any Thing in this pꝛeſent Act, oz any Licence 02 Diſpenſation, 

| to be had by Authozity thereof, in any wiſe notwithſtanding. 
If 21 H. 8. 

revived by 21 H. 8. is held to be revived. But this is objected to be a very much 

255 ſtrained Expoſition, to have a Statute to be revived by Implication 

contrary to the expreſs Words of 1 Elis. which ſay, That no Statute 

ſhall be thereby revived, which is not therein particularly mentioned 

to be revived, which the 21 H. 8. is not. That this Statute of 21 H. 8. 

is revived, they own to have been the conſtant Opinion; and is evident 

by conſtant Practice, very many Actions and Judgments having been 


* | 
brought and given upon 1t ; but that, they ſay, it was never directly in 
queſtion,” whether in Force or not, except in that Caſe mentioned, 


Over- ruled, Dyer 352. 4. where it was objected by ſome civil Lawyers, That it 
_ died. was repealed, but over-ruled by the Judges. As to this Caſe in Dyer, 
2 tis anſwered, That the Reaſons which ſeem to be given in that Caſe, 
are not ſufficient to hold the Statute, 21 H. 8. to be revived: The 

Reaſon given is, That it had been meerly contrary to the Deſign and 


Intent of the Statute 1 Els. to have revived it; but that the Act of 


25 is revived, in which is the Proviſo before-mentioned, which affirms 


the 21 to be in Force: But the Judges ſay not how it had been con- 


trary to the Statute of 1 Eliz. to have revived that of 21 FH. 8. 
but if it had been contrary to the Intent of that Statute to have 
revived it expreſly, it muſt be as contrary to have it revived by 


Conſtruction or Implication ; for by what Way ſoever 'tis revived, 


the Effect and Conſequences muſt be the ſame. The Statute 
21 H. 8. cannot be ſuppoſed contrary to 1 Elig. unleſs one muſt ſup- 
poſe the Pope's Power of Diſpenſing is ſome Ways owned by it: But 
this can be no Reaſon ; for the Pope's Power would have been no 
Ways owned by reviving that Statute, for tis not therein any Ways 


| aſſerted : Beſides, the Statute 25 H. 8. expreſly provides, that it ſhall 
be in Force; and yet that was to take away, diſown and abrogate the 


Pope's uſurped Power of Diſpenſing. But the Pope's uſurped Power of 


When the Diſpenſing is no other Ways owned by the 21, than in Part reſtrained 
Ay 0 nada by: But *tis true, according to the Opinion and Practice of thoſe 
Diſpenſing Times, the Pope was owned to have a Power of Diſpenſing here in 
here, Eccleſiaſtical Matters, and Diſpenſations did uſually flow from Rome 
after the 21ſt, till the 25th of H. 8. but that was a Wrong, and U- 

- ſurpation, contrary to the Law and Inſtitution of the, Government, and 
is ſo declared by Parliament in ſeveral Statutes. So that Setting up 

and Reviving the Statute 21 H. 8. had ſet up and allowed all Legal 

How the 21 Acts relating to it, but could not have owned any encroached or uſur- 
H. S. re- ed Power, unleſs that uſurped Power had therein been taken Notice 
ftrains Pif. of as legal, or referred Diſpenſations to be had from Rome, or the like, 


2 ſ. — — - * 2 7 El | , | 
P29 But the Statute 21 only reſtrains Diſpenſations, and leaves the Granting 
: of 


__ 


So that by Force of this Clauſe in the Statute 25 H. 8. the Statute of 
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argue, that this Statute ought to ſtand repealed, which I take to be 


ther Doctor or Batchelor of Divinity, Doctor of Law, of Batchelor of 
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of them to Conſtruction of Law, which is afterwards, and before the Dilpenlati- 
1 Eig. declared to be in the King and Parliament, and ſettled by them. 
But this is but mentioning the Opinions of ſomę, who I have heard 

contrary to Law; For I muſt and do take the Statute of 21 H. S. to ko roo 
be in Force, the _—_ and een * 57 having been taken to be Force. 

ſo, and Multitudes of Judgments have been given upon it. We 
A Spiel Perſon that hath one Benefice with Cure, of the yearly — 
value of Eight Pounds, or above, may be qualified to hold by Diſpen- ed 
ſation, one other Benefice with Cure, (or more, as the Cafe may be) 
without making a Ceſſion of the former: But then ſuch Perſon, for 

that Purpoſe, muſt be qualified either by Birth or Relation, by Uni- 
verſity Degree, by Office or great Employment, or laſtly, by Re- 
tainer, If by Birth or Relation, he muſt be the Brother or Son of a By Birth. 
'Temporal Lord born in Wedlock, or the Brother or Son of fome Knight 

born in Wedlock ; and then he may purchaſe Licence or Difpenſation, 


and receive, take, and keep two Parſonages or Benefices with Cure of 


Soul. But Note, 'Fhat the Baſtards of ſuch Perfons are not qualihed, 

nor the lawful Son of any Biſhop, (Biſhops at the making of this Act 

not being permitted to marry) nor the Son of any Baronet, that Dig- 
nity not being then created. If by Univerſity Degree, he muſt be ei- * 
Law Canon, and admitted thereto by one of the Univerſities of this 

Realm, and not by Grace only; and then by Diſpenſation he may a 
hold two Benefices as aforeſaid. If by Office, or great Imployment, he Fr he 
muſt be either a Biſhop Suffragan, that doth Exerciſe the Office of a 
Biſhop by Commiſſion of a Biſhop; and then he may have two Bene- 
tices with Cure of Soul, any former Act made to the contrary not- 
withſtanding, Hat. 26 H. 8. c. 14. or elſe be a Perfon ſworn of the 
King's Council, and then he may by Diſpenſation hold three Benefices 
with Cure. If by Retainer, he muſt be duly retained to be a Chap- 
lain either to the King, Queen, Prince, or Princeſs, or to one of the 
King's Children, Brethren, Siſters, Uneles or Aunts, all which may 
retain: as many Chaplains as they pleaſe, to hold two Benefices with 
Cure, of whoſe Gift ſoever they be. And moreover, if he be the 
King's Chaplain, and it ſhall pleaſe the King's Highneſs to give him any 
Benefices, or Spiritual Promotions to what Number foever they be, it 

is lawful for him to accept and take the ſame, without incurring the 
Danger, Penalty, or Forfeiture, in this Statute comprized, any Thing 

in the ſaid Act to the contrary notwithſtanding. But it is a Queſtion, Q 
Whether theſe Benefices of the King's Gift muſt not be alſo taken by 
Diſpenſation? Hil. S. Zac. Wallop v. Biſhop of Exeter, &c. Brownlow 

and, Gontdsborough, 1 Part 162. and 2 Part 45. Or elſe he muſt be 
Chaplain to an Archbiſhop, who may qualify Eight; or of a Duke, 


By Retainer, 


or Hiſhop, who may qualify Six; or of a' Marquiſs or Fart, who may 
qualify Five; or of a Viſcount, who may quality Four; or of the Lord 


Chancellor for the Time Being, or of a Baron or Knight of the Gär- 

ter, who, may qualify Three; or of a Dutcheſs; Marchioneſs, Coun- 

teſs, Baroneſs, (being Widows, or having taken Husbands, under the 
Degree of a Baron) or of the Treaſurer or Comptroller of tlie King's 

Houſe, the King's Secretary, the Dean of his Chapel, his Almotier, 

or Maſter of the Rolls, each of which may qualify Two; or of the All theſe 
Chief Juſtice of the King's Bench, or Warden of the Five Ports, which SP. 
may quality One: The Chaplains” of all Which (being legally re- cence, &e. 
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be Clergy Mau Lau: Or, Chap. III. 


Diſpenſati- 


ons, Cc. 


Qualified 


ab y Minors. 


Teſtimonial 
to qualify. 


Retainer by the King's Chaplain, retained by Parol only, might have a Plurality 
by the Statute? It was adjudged, That in regard that the Chaplain. 
(concerning whom the Queſtion was) died thirty Years before, and 


Parol. 


21 H. $.c. 13. 
§. 22. 

To exhibit 
Letters Te- 
Aimonial. 


* 


tained) may purchaſe Licence or Diſpenſation, and take, receive and 


keep two Parſonages or Benefices with Cure of Soul. Stat. 24 H. 8. 
c. 13. Although the former be above the Value of Eight Pounds. 
Though a Duke, Earl, or the like, be but a Minor, or not above 


ten Years of Age, in the Cuſtody, and in the Family of another No- 


bleman, who may and doth retain Chaplains; yet he may qualify 
Chaplains to be diſpenſed withal to hold two Benefices with Cure, in 


like ſort as if he was of full Age. Paſch. 44. Elig. the Queen ©. Bi- 


ſhop of Salisbury, &c. 4 Coke, in Atton's Caſe, fol. 119. 
It a Spiritual Perſon be retained by Word only to be a Chaplain, by 


ſuch Perſon as may retain and qualify by the Statute, and doth abide 
and ſerve as Chaplain in his Family ; or if he hath alſo obtained Let- 


ters Teſtimonial, ſigned only, or under the Seal only of his Maſter, 


witneſſing that he hath retained him; yet if ſuch Letters Teſtimonial 
be not under both Sign and Seal, he is not a Chaplain within the Sta- 


tute to hold a Plurality. Jin. 28 El. the Queen v. Savacre. Godb. 
41. However, when the Queſtion (to avoid a Leaſe) was, whether 


whilſt living, was reputed to be the King's Chaplain, and exerciſed 


the Place of Chaplain in his Cloſet, and elſewhere, and had all the 


Benefits of his Chaplain, it ſhould be intended he was his Chaplain, and 


well retained. Mich. 37 & 38 Eliz. Whetſtone v. Higford. 3 Cro. 424. 


See the ſame Caſe in Sapil, p. 135. So where a Counteſs having re- 
tained one Chaplain without Patent, that was thereupon advanced to a 
Plurality, did afterwards by Patent retain two others : 'The firſt Re- 
taincr was held good, becauſe the Patent is not of Neceſſity, but only 


Th caſe where he hath Cauſe to ſhew it, for the Retainer is good 


without it. Paſch. 31 El. the Queen v. Biſhop of Lincoln and Ski ng. 


Moor 227. But this Reaſon begs the Queſtion, which is, Whether a Re- 


tainer by Parol be good to qualify for a Plurality? The Words of the 
Statute 21 H. 8. c. 13. are: Pꝛovbided, that the ſaid Chaplains ſo pur 
chaſing, taking, receiving, and keeping Benefices with Cure ok Soul, 


as is afozeſaid, ſhall be bound to have and erhibit, where Need ſhall 


be, Letters under the Sign and Seal ok the King, oz other their 
Tozd and Paſter, teſtifying whole Chaplains they be; and elſe not 
to enjoy any ſuch Plurality ot Benefices by being luch Chaplain, 
any Thing in this Act notwithſtanding. So that ſuch Letters ſeem ab- 


aforeſaid. And where an Incumbent pleaded, That he was retained 
Chaplainto the Counteſs of Derby, and had a Diſpenſation to take 


two Livings, bcing qualified by. the Statute; it was replied, That the 
ſaid Counteſs had retained two Chaplains before ſhe retained the De- 
fendant, and Iſſue taken upon the Retainer of one of thoſe two: And 


to prove the Retainer, a Copy of the Retainer, entred in the Court 


Evidence of of Faculties, was offered to be given in Evidence: But the ſame was 


4 Retainer. 


not allowed by the Court; who ſaid, That the Oath of any who had 


ſeen the Retainer under the Hand and Scal of the Counteſs, would 
have been good Evidence in that Caſe, by reaſon the Plaintiff was a 
Stranger to it. Hill. 2. Car. 1. C. B. The King o. Frankeell. Lit. 
Rep. 1. x rect x D „„ 


None of the Honourable Perſons aforcſaid, -may advance above the 


Number appointed, to receive any more Benefices with Cure of Souls, 


than 
BY 


ſolutely neceſſary, and likewiſe: that they be under Hand and Seal as 
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RI 


than ane: And if they do, then every Spiritual Perſon ſo advanced a- Diſpenſati- 


bove the ſaid Numbers, do incur the Pains and Penalties in the ſaid | mn 2 * 
Statute. Stat. 21 H. 8, Co I 3s e Hy in- 


This Act againſt Pluralities is to be conſtrued ſtrictly; and therefore, The A8 to 
if a Biſhop be made an Archbiſhop, and doth hold both Dignities ; or be fri 
a Baron (that may qualify three) be created an Earl, who may quali- onſtrued. 
E-1 five, and then is made Warden of the Five Ports, who may quali- 
- fy one ; yet they can qualify only in their beſt Capacity, ig. eight 
I as Archbiſhop, and five as Earl; and ſo of all the reſt. Trin. 
43 Bliz. Drury's Caſe, 4 Coke 89, 90. Hill. 43 Eliz. Acton Caſe, 
Ce 117 -.. | . 
J If a 3 (that can qualify but three Chaplains) retains four at one priority is 
and the ſame Time, none of them are qualified. Jenkins Caſe 91. Times 
Cent. 6. But contrary to this it is ſaid, That where there is a Priori- 
ty in Time, as to the Retainer, thoſe of them ſhall be the qualified 
Chaplains that are firſt advanced. Dyer 312. p. 88. And this ſeems tobe 
admitted. 4 Coke 90. 4. 28 
If any Perſon hath retained more than the Number he may have by 
the Statute, although they be all Chaplains at the common Law ; yet 
when he hath retained ſo many as the Statute doth allow him, the 
Statute is executed, and only thoſe that firſt make up the Statute-num- 
ber are qualified to hold a Plurality ; and though not any of that Num- If frft Plu- 
ber of Chaplains, that are allowed to any Perſon by the Statute, (being 8 
retained according to the ſame) be advanced to a Plurality before o- merary 
thers, that are After retained by their Maſters, have taken Pluralities, Chaplains. 
yet their Qualifications remain good, and the firſt Benefices of ſuch. 
Supernumerary Chaplains are void, notwithſtanding ſuch their Retain- 
ner. Trin. 43 El. Drury's Caſe. 4 Cy. 90. Trin. 27 El. the Queen v 
Biſhop of Glouceſter and Savaker. 1 Anderſon 200. Mich. 41 El. the 
Queen v. Drury, in 3 Cro. 723. and in Moor 561. Trin. 43. El. Dru- 
ry ©. the Queen. 3 Cro. 8 39. 5 Co. 89. and 45 EI. the Queen v. the 
Biſhop of Peterborough. Moor 678. Paſch. 31 El. the Queen o. Preſi- 
dent and Scholars of Magdalen College. Moor 277. ſame Caſe, Savil. 
p. 101. And yet it was the Opinion of Catlyn, Saunders and Dyer, 
hat if a Baron (who is allowed but three Chaplains) retain fix pig * 
| 1 by his Letters Teſtimonial, and all ſix are preferred to ſix ſeveral Plura- ted 4 
 lities, the three that are firſt promoted, are only warranted by the warranted, 
Statute. Trin. 14 El. Dyer 312. And to this Purpoſe, Malimſiy held | 
in the Caſe of the Qucen againſt Drury. Mich. 14 Elig. 3 Croke 723. 
Alſo Hern, Serjeant, ſaid, That it was ſo reſolved in the Queen's Bench, 2 
in the Caſe of the Lady Bridges. But the former Opinion (as I take 
it) is the better. | | br lr 
If a Baron (that can have but three Chaplains) doth qualify three Three quali- 
accordingly, and they being advanced to Pluralitics, he, upon Diſplea- fied by « Ba- 
ſure, or for other Cauſe, doth diſmiſs them from their Attendance, . 
pet they are his Chaplains at large, and may hold their Pluralities afterwards 
For their Lives: And (though he may entertain as many other as he b him dif- 
will) yet he cannot qualify any of them to hold a Plurality, whilſt 
the firſt three are living. And fo of others. Mich. 37 & 38 Eliz. Sa- 
vacre's Caſe. Owen, Trin. 42 Eliz. Drary's Caſe. 4 Coke go Paſch. 
28 Elis. Savil, p. 79. Trin. 28 El. the Queen 2. Savacre Hug hes. But as 
any of the three firſt die, he may quality others, the Queen. ↄ. Savacre 
Owen, it fo be he retain them anew after the Death of the firſt; for if 
during the Lives of the aforeſaid three firſt Chaplains, he hath retain- 
Wo, ed 
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ed by Letters 'Feſtimonial ſigned and ſealed, a fourth, yet by the 


'Death of ane of the three firſt, that Retainer will not be good to qua- 


-—lify him for a Plurality. Tin. 43 El. the Queen v. Drary. 3 Croke 


723. For it is a Rule, Fhat the Perſon retaining, muſt be capable to 
retain at ſuch Time when he Signs and Seals the Qualification, to give 


bis Chaplain Benefit thereby. And therefore if the Son and Heir Appa- 


rent of a Duke; Earl or Baron, retains a Chaplain, ſuch Retainer 
doth not make him a Chaplain to hold a Plurality after the Death of 
the Father of the Perſon retaining, though he continue in the Service 
of the Son, when he is the very Baron that is, without an After-retain- 
er. Jenkins Caſe, 91. Cent. 6. 


A As the Perſon retaining, to qualify his Chaplain for a Plurality, muſt 


be capable thereof when he Signs and Seals the Inftrament of Retain- 
er; fo. to give him the Benefit thereof generally, be muſt continue ca- 
pable of 2 till fuch Time as his Chaplain is advanced: For 
the Validity of a Qualification not exeeuted, for the moſt part deter- 
mines with the Power of qualifying in him that made it. And therefore, 
if a Perſon; hath any Office that gives him Capacity to qualify a Chap- 
pan and he qualifieth one accordingly, by his being removed from 

is Office, the Qualification is ſo voided, that the Chaplain cannot af- 
terwards take a ſecond Benefice, by Vertue of that Qualification, 
Afton's Caſe. Hill. 45 Eliz. 4. Coke 117. So if a Perfon hath duly 
qualified a Chaplain, and then dieth, by his Death his Chaplain is bar- 
red from taking a ſecond Benefice upon ſuch Qualification; yet not from 
retaining a Plurality taken in the Life-time of the Qualifier. Trin. 
14 Eliz. Dyer 312. And though a Nobleman doth continue in Life, 
yet the like Law is, if he be attainted, which is a Death in Law; for 
by: the Judgment he loſeth his Quality, and becomes Ignoble. Sam- 
fords Pleas. of the. Crown, and 4 Ch. 118. B. 119. a. in the fame Caſe 
of Afton. Mich. 44 C. 45 El. the Queen . Biſhop: of Peterborough. 
Moor 678. And yet, by the ſame Caſe, if a Baroneſs, Go. hath re- 
tained two. Chaplains, and after taketh to Husband one of the Nobili- 
ty, and there loſeth her V of retaining Chaplains during that 
Coverture ; yet the Retainer of her former Chaplains doth remain, ſo 
that they may after the Marriage take two Benefices with Cure, 
without a new Retainer: So is Hill. 45 Eliz. Acton Caſe. 4 Co. 118. 
Fenkins's Caſe. 91. Cent. 6. But otherwiſe it is, if the Eord that mar- 
rieth ſuch Baroneſs, doth after Marriage diſcharge her Chaplains be- 


fore their Advancement. Mich. 44 & 45 El. the Queen v. Biſhop' of 


Peterborough. Moor. 678. But if the Husband doth not diſcharge 
them during his Liſe, and dies before ſuch his Lady, the Chaplains 
that ſhe had before her Marriage retained and qualified, remained 
her Chaplains, and are by ſuch her firſt Retainer qualified to take two 
Benefices with Cure. Mich. 44 G 45 El. the Queen ei. the Biſhop of 
Peterborough. Moor 678. And ſo I conceive; that if any other Perſon 


capable of eee eee e to hold a Plurality, dbth diſcharge his 


Chaplain before he hath: taken the Benefit of his being qualified, he 
cannot afterwards lawfully hold two Benefioes within this Statute. 
Let the Qualification bè never ſo good, yet that alone doth not ena- 


ble any Perſon. to take a ſecond Benefice without making a Ceſſion of 


the former, but a Diſpenſation for that - purpoſe muſt al ſo follow. It 
hath: indeed been a Queſtion. Hill. 8 Fac. Brownlow and Gonldsbs- 


rough 2d Part. 45. and Whetſtone and Hickford's Caſe. Savil 135. 
which Ido not find refolyed. If the King's Chaplain having one Bene- | 
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fice of the Preſentation of a common Perſon, accept another of the Dilpenſati-- 
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Preſentation of the King, without any Diſpenſation, both being of or a- M Os. 
bove the yearly Value of Eight Pounds, whether the firſt be void by the 5 


Statute 21 H. 8. againſt Pluralities, by Reaſon of the Clauſe therein. -- 


That it ſhall be lawful to every Spiritual Perſon o2 Perſons, being 2: H. 8.-. 
Chaplains to the King, to whom it ſhall pleaſe his Highneſs to give **5 
any Benefices oz Pꝛomotious Spiritual, to what Number ſoe- 

ver it be, to accept and take the ſame, without incurring the 

Danger, Penalty and Fozkeiture in this Statute compaiſed ? 

And ſo it hath been ſaid, That if the Chaplain of a Lord takes a ſe- A Chaplain 
cond Benefice with Cure, without ſpecial Diſpenſation, his firſt is not my fue for 
void by the ſaid Statute, becauſe the Words are not, that he ought to 
ſue for a Licence, but that he may ſue for one: But in this laſt Caſe 

tis there ſaid, that the firſt is void by Spiritual Law. Trin. 14 Elis. 

Dyer 312. And fo, I ſuppoſe, it is in the former Caſe : For by that 

Statute the Canon Law (which makes a firſt Benefice with Cure, of 

what Value ſoever, void by the Acceptance of a ſecond) is affirmed as 

to Benefices with Cure, where the firſt is of the yearly Value of Eight 

Pounds; nor doth the Clauſe aforeſaid look like a Repeal thereof as 

to this Caſe, but only is an Addition to a former Clauſe, that gives the 

King's Chaplains Power to purchaſe Diſpenſations, and take two Benefices 

with Cure; which otherwiſe they could not do, by reaſon of what 


was before enacted, pig. . 9. 10, 11. That a ſecond Benefice with 


Cure, ſhould avoid a fo2mer of Eight Pounds. per Ann. as to all Per % Pee. 
ſons; that all Oiſpenſattons to the contrary ſhould be void; and that 129 237, 
the Perſons obtaining and uſing them ſhould be ſubjetted to Puniſh- 2, 37 
ment. And if that Clauſe be not a Repeal of the Canon Law in this 4 ce. 75, 78. 
Point, then thereby a former Benefice, when the King's Chaplain ac- 24 £43: 39. , 
cepts a ſecond of the King's Gift, is as much void by Canon Law, as 
when a Lord's Chaplain accepts a ſecond, no Diſpenſation being had 

by either; and ſo in both Caſes the Queſtion comes to be one. 

If a qualified Perſon takes two Benefices with Cure, without Dif- 14, gualig- 
penſation, the firſt being of the yearly Value of Eight Pounds, whether ed Perſon 
the firſt be as well void by the Statute as Canon Law, is to be conſi- Rei 
dered. So that the Patron, to prevent a Lapſe, muſt preſent without rde 
Notice from the Ordinary: Aud I rather think, that it is void in ſuch penſation, 
Caſe by the Statute ; for though the Words of the Statute are not, 
that he ought to ſue, or that be ſhall ſue for a Licence, but that he 
may ſue for one, (which makes the Doubt) yet they need not occaſi- 
on any : For when 'tis ſaid, that they may purchaſe Licence, and re- 
ceive and kcep two Benefices, it is by way of Exception, as to two 
Clauſes that went before: (The Firſt) That a former Benefice with 
Cure, of the yearly Value of Eight Pounds, ſhould be void by taking 
a ſecond: (The other) That he that obtains a Diſpenſation to hold a Expoſition 
former with the ſecond, ſhould be puniſhed. So that the Senſe ſeem- of the 
eth to be this: That though it be enacted, That if any Perſon having * 
one Benefice with Cure of the yearly Value of Eight Pounds, accepts“? 
another, the firſt ſhall be void; and alſo the Perſon that obtains a 
Diſpenſation to hold them, ſhall be puniſhed ; yet he that is qualified 
according to this Statute, may purchaſe a Diſpenſation to hold two 
Benefices with Cure without Puniſhment, although the firſt be of the 
yearly Value of Eight Pounds; and may take, receive, and keep the 
fame, notwithſtanding what is before enacted : From which it follow- 
eth, that if he doth not purchaſe Licence, he may not keep them both, 


* | by. 


by 
Diſpenſati- 
ons, Ee: 
Extent of 
the former 2. SY S : * 
Clauſes lities if they be not diſpenſed with as well as to others, ſeeing no ſuck 
Pluralities before that Statute could have been without Difpenſations ; 
the Statute all along makes Diſpenfations the Means, and only Means, 
by which they may be held, and did not Repeal the Canon Law, 
| by which no Perſon may hold them, tho he be qualified according ta 
that Statute. And as to this, I have Serjeant Moor's Opinion to juſti- 
i fy me what I fay,-in this Argument of the Caſe of Robins v. Gerrard 
i and Prince. Moor 440. which Caſe is reported in 4 Ch. 78. by the 
4 Name of Digbys Caſe. Ty „ 7 
it What Wotiz= A Diſpenſation however is certainly neeeſſary to prevent a Ceſſion 
| penſation. by the Canon Law: But to make it valid for that purpoſe, it is not 
| of Necefltty, that the Word Diſpen/ſamus be contained, therein; for 
fl it hath been adjudged, that a Diſpenſation with theſe. Words, Uianus, 
i Annextmns & Incorporamis the fecond Benetice to the firſt, without 
ji the Word Di ſpcuſumus, was good, and did enure to a temporary U- 
i nion; which the Archbiſhop might make without the immediate Or- 
* dinary and Patron, the Clerk being qualified according to the Statute, 
J ich. 41 El. the Queen . Page, and Biſhop of London. 3 Cre. 719. 
. \nd it was then alſo ſaid; That where a Diſpenſation was to retain. a. 
jt | ſecond Bencfice, De Donatione, Diſpoſutione, ſeu 5 cu- 
i \:  -  Juſcunque; And a College having an Advowſon, to which they uſed' 
. buy Election to make a Nomination, preſented him who had this Diſ- 
1 penfation, who was alſo inſtituted and inducted; the Diſpenſation was 
1 | not good, for want of the Word #/efione therein, 
5 on 19s . If a Diſpenſation be for an Incumbent of a Church to hold another 
i 4 & Duni> Living therewith, Modo fit infra Ten Miles of the former; and he 
i | modo, Ge. thereupon accepts of one that is more than Ten Miles diſtant from the 
5 | firſt, yet the Diſpenſation is good to hold both Benefices: For Civilians 
ip being called, ſhewed, That by their Law, Modo & dummodo, are ex- 
1 preſs Proviſo's in ſuch Licences; but do not make a Condition, unleſs. 
4 it had been added, That if he doth otherwiſe, then it ſhall be void: 
9 But is only as an Admonition or Caution, that he ſhall be puniſhed by 
| Eceleſiaſtical Cenfures, if he doth otherwiſe : And affirmed, that this 
1 © had been always the Expoſition. in granting ſuch Licences ; and' there- 
ö | | fore, tho Modo, dummogo, ita quod, make a. Condition by the Expo- 
2 ſition of the Common Law; all the Court reſolved, That the uſual. 
# Expoſition as to theſe Licenees ſhould. take Place, to prevent the In- 
5 conveniency of unſcttling many Men's Titles, and making their Li- 
vings to be in Lapſe. Trin. 13 & 14 Car. Dodſon v. Lin. 1 Croke 475. 
ſame Caſe. Jones 394. If an Incumbent hath a Diſpenſation to hold 
1 L eee _ a Benefice, altho he be deprived, this ſhall not prevent an Avoidance, 
i 3 * if he be after deprived; becauſe, it ſeems, that this is repugnant, and 


e full, when it is void, 


vented. | | a 5 65 
is as much as to ſay, that the Bonefice ſhall b 
Noll's Abr. 2 P. 359. Contra 11 H. 4. 60. b. 


Diſpenſation 
3 not enough that the Diſpenſation be truly made, but alſo that it be had 
| in due Time: For if an Incumbent of .a Church incompatible be pre- 


For the preventing of a Ceſſion, by taking a ſecond Benefice, tis 


eee | | | — — | — — 7 
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Fonted and inſtituted, or collated into another, and then obtaineth'] Biffentat's, 
Piſpenſation to hold them, and afterwards is inducted, his Diſpenſati- — 
on comes too late, and his firſt Benefice by his Inſtitution into his ſe- | 
cond is void, his Diſpenſation not withſtanding. Hil. 41 El. Dighy's 
Caſe. 4 Coke 79. Hil. 43 El. Robins v. Prince. Gonldsboromfh 162. 
I Mich. 10. Fat. Colt and Glover v. Biſhop of Litchfield. Hobart Hol. 
1 38. Eliz. Robins v. Gerrard. Moor 434. All the Doubt hath been, 
1 becauſe the Statute: againſt Pluralities doth not avoid the Chureh be- 
fore Induction: But at the Canon or Common Law, Inſtitution to 4 1rftiturian 
Benefice doth fill the fame, and makes the inſtituted, Rector ecleſicæ fileth the 
before Induction againſt himſelf, and all other Perſons but the King; TY 
and in the King's Caſe, he is full and complete Incumbent as to Cure 
of Souls. 22 H. 6. 27. 8. 44. E. 3. 3. 11 H. 4. 9. a. 33. H. 6. 13.8. 
11 H. 7. 29. Hil. 14 and 15 Jac. Hatchins-v. Glover. 2 Croke 463. 
Mich. 19. & 20 Elis. Digby v. Firzherbert. Dyer 360. Trin. 14 Fac. 
. Gomldsborough 163. And therefore it hath been adjudged, That if he 
ry that hath a next Turn, doth preſent his Clerk, and he be inſtituted, Quere. 
and not inducted, it ſhall. ſerve for his Turn. Mich. 16-& 17 Elig. 
Rot. 4. cited in the fame Caſe in Gomnldsborough 163. And if Inſtitu- 
tion did not fill the Church, a Man, by being inſtituted into many 
; Churches, might bar all others from being preſented to them, and by 
getting Sequeſtration of the Profits of them, wholly fruſtrate the Act 
and Canons againſt Pluralities. And if the ſecond be full by Inſtituti- 
on, the firſt after ſuch Inſtitution cannot be full alſo; and fo Diſpenfa- 
tion after the ſecond Inſtitution muſt come too late, unleſs it was ſuf- 
ficient to make that full, which was once void. Beſides, by the Act, 
he can only. purchaſe Licence to receive, have, and keep two Benefi- 
ces; and therefore his. ſecond Church being full by his Inſtitution, he 
cannot afterwards purchaſe” Licence to receive, or have that which he 
had before; and ſo the Firſt being voided by the ſecond Inſtitution, a 
Diſpenſation will not enable him to retain that which he had loſt be- 
fore, and which he cannot receive. 4 Coke 79. b. Dipby's Caſe. | 

If any Perſon having two Benefices with Cure, by a good Diſpenſati- Where a 
on, doth afterwards take a Third; Heron ſaid, That it had been ad- ad appear 
judged, that both of them ſhould be void. King v. Biſhop of Chiche- nefces by 
* After. Noy 149. And yet tis ſaid, to have been adjudged per Curiam, Diſpenſati. 
> that the firſt Benefice is only void. Mich. 5 Fac. Hughes 153. But the verbs 
EReaſon of the Judgment in the firſt Cafe might be, that the Diſpen- take a | | 

— Afation was to hold together two certain Benefices therein expreſſed: For >" apt 

> then, I ſuppoſe, that the taking a Third, without other Diſpenſation, — 9 
doth avoid both the two firſt: And the Reaſon of the ſecond Judg- 
ment might be, becauſe the Diſpenſation was general, to hold any 
Benefices with Cure, and ſo both Judgments may be well given; but 
in the laſt Caſe, tis good that he who hath two Benefices with Cure, 
by ſuch general Diſpenſation, or by Diſpenſation, Cum clauſula per- 
mutations, doth before he accepts a Third, determine his Choice of 
the two firſt, by his Refignation of one of them, eſpecially if he deſign 
8 m, eip Y 8 

to retain that of the two which he took laſt. 15 an ͤ 9 

When the Diſpenſation is made to hold three Benefiees with Cure, Diſpenſation 
whereof the firſt is of the yearly. Value of Eight Pounds, (unleſs in the to hold three 

ann Eig S, { 8 
Caſe of the King's Chaplains, when the laſt is of his Donaticn) tge 
Diſpenſation is void, and he cannot thereby have two Benefices, as 
Hobart held, in the Caſe of Colt and Glover v. Biſhop of Lirchfieldand 
Coventry. Hobart 158. And tis ſaid, that divers Juilices and \Serjeants 
| were 


| _ 
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made a Bi- 


ſhop. 


Conſecrati- 


„ on, 


What Pre- 
ferments 
void by Con- 
ſecration. 


N 
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were of this Opinion, and that the Forfeiture of Twenty Pounds, and 
the Profits of the third Benefice, did, by taking and uſing ſuch Diſpen- 
ſation, fall upon the Incumbent, according to the Statute. 21 H. 8. 
13. Mich. 15 & 16 El. Dyer 327. 5 N 6 
As by not ſubſcribing the Articles at the taking of the ſecond Bene- 
fice; and by Diſpenſation the firſt Church is not voided by a ſecond, 
as hath been here ſhewed; the ſame may be ſaid of Union, Appro- 


priation, and Commendam recipere But of theſe in their more proper 


Place, 
Not only a Benefice with Cure or Dignity, may be ſaid to be void 


by Ceſſion, when the Incumbent thereof accepts of another Benefice, 
or Dignity, as before is ſhewed (where by Dignities, inferior Dignities 
only are not to be underſtood,) but alſo, when ſuch Incumbent is made 
a Biſhop, for thereby all his Eccleſiaſtical Preferments which he had 
before, whether with or. without Cure, art actually void. Paſch. 19 
Car. 2 77 Ede v. Valter Biſhop of Oxford, Vaughan 19. 19 E. 3. 
44. a. 11 H. 8. 11 H. 4. 37, 38, 60, 67. 41 E. 3. 5. b. Paſch. 9 Fac. 
King v. Hor fall and Wale. Davis 68. 7 H. 4. 25. b. 24 E. 3. 26. b. Do- 
ctor and Student 126. b. Hill. 20. Fac. B. R. Palmer p. 344. But it 
is not the Election of any one to be a Biſhop, and Confirmation thereof, 
that doth void his former Preferment, until Conſecration be alſo had. 
20 E. 3. Brief. 250. 5 E. 2. Fitz. Breo. $00. 41 E. 3. 5. b. 11 H. 4. 
37; 38, 59, 60. Hill. 17 Fac. B. R. Palmer p. 344. And therefore if 
an Incumbent of a Prebend be elected Biſhop of the Biſhoprick, that is 
Patron of the Prebend; and after that, and before Conſecration, the 
King doth grant to him the 'Temporalities of the Biſhoprick, yet there- 


by his Prebend is not void ; for before Conſecration he is no Biſhop, 
and may refuſe the Biſhoprick. 41 E. 3. 5. b. Nor doth Conſecration 


only void ſuch Eccleſiaſtical Preferments, which the new Biſhop had 
within the Dioceſe of which he is made Biſhop, but alſo of all others of 
what Dioceſe or Kingdom ſoever they be: And therefore if a Clerk, 
who hath one or more Benefices here in England, be conſecrated a 


| Biſhop of ſome Dioceſe in Jreland, all his Preferments here are, ipſo 
_fafto, without any Deprivation, void. Manwaring and Moodley's Caſe, 


By Canon 
Law. 


Titular Bi- 
{thop. 


Biſhop Suf- 
fragan. 


throughout the whole Churc 


3. 9 Hill. 22 Fac. Evans and Kiffith v. 
98. and Latch. 31. and 233. The ſame Caſe by Jones 158. The ſame 


vouched in Evans and Aſcough's Caſe. Palmer 78. Becauſe they are 


not void by the Statute againſt Pluralities, as it is ſaid in Colt and Glo- 


ver's Caſe. Hobart 157. but by: Canon Law, which is one and the ſame 


Law is, if a Clerk be created Biſhop of Man, as was reſolved, 15 
Jac. and Hill. 17. Fac. B. R. Palmer 334. But if a Man be made a 
meer titular Biſhop, as of Chalcedon, Utopia, Feruſalem, (Banks) ſaid, 
no Benefice is voided thereby, in Evans and Aſcough's Caſe. Latch. 
135. So if one of our Clergy be created a Biſhop Suffragan of Eug- 
land, not any (as I eee the Preferments he had before, do be- 


come void; but on the other Hand, if he exerciſe the Office of a Suffra- 


gan by Commiſſion, he is thereby qualified to hold at one Time two 


Benefices with Cure. Stat. 26 H. 8. c. 14. However, his Benefices with 


Exception to 
the Rule of 
Incumbent's 
being made a 


Cure, taken after he is a Suffragan, may (unleſs Diſpenſation prevent) 


void any Dignity he had before. 
'This Rule, That all Benefices become void, when the Incumbent of em 


is made a Biſhop, admits of an Exception: For by Diſpenſation of Re- 
tainer, a Biſhop may retain ſome, or all of thoſe Preferments he was en- 


8 titled 


10 E. 3. 1. 19 E. 3. Tryal 57. 5 E. 
Weng. Palmer p. 457. Noy 


. 
* 
r * 
9 5 
— 
. „ 
2 
5 ” 
4.4 V6 
ST) 
7 Oy 
"PALE 
pl N 
1 : 
", 
a, 4 
y 
, 
12 
7 
1 
C 
22 
5 
. % 
7 
Lf) 
& 


«# 4 
3 
* 
„ 
Fs 
+4 
: 
*< 
6, 
v 
14 #7 
5 
be 
a: : 
* 7 2 
by : A 
* 
* | of 
4 
- 4 
CL h 
\ 7 : 
* . 
* 1 
5 
7 
52 1 
„ 1 
„ 4 
*x 
4 
2 
3 
3 
Fu 
Pa. 
"IL 
* 
WF. 
= 
1 
* 
1 
1 * „ 
8 
* 
8 
1 
of 
„ 9 
WV 
4 * 
„ 
WE 
a 
_ GC 
w_ . 
** VB 
ö bY 
oy 
-Y 
8 
' WY 
* 
* 
+5 
* * 
* 
2 
* 
Lo 
* 
Wk 
* 
5 
LE 
"Ps 
$ 
_—— 


TT” 


Chap. III. The Complete. Incumbent. 


29 


—_—> 


titled to before he was Biſhop. 1 I. 4. F. 60, 170, 21 13, 229. Biſhop of 
St. David's Caſe. 41 E. z. 5. 27 H. 8.15. b. Hill. 39 El. B. N. Armiger 
and Holland's Caſe. Roll's Abr. 2. p. 359. Mich. 6 and 7 El. Dyer 233. 
Pgſch. 9 Fac. King v. Horsfall & Male. Davis 68. Mich. 22 "ws 
I/oodly v. Biſhop of Exeter. 2 Croke 691. And a Diſpenſation to hold 
a Benefice in England with a Biſhoprick in Trelard, under the Great 
Seal of England only, is good; becauſe Ireland is ſubordinate to Eug- 
{and, and governed by the ſame Law; for otherwiſe it ought to be un- 
der the Great Scal of both Kingdoms. Trin. 3. Car. B. R. Evans G 
Ki fin v. Askeith. Palmer 457. But without ſuch new Diſpenſation, his 
former Diſpenſations; though one was to hold Benefices with Cure, an- 
other to hold Dignities with them, will not ſerve his turn, as is held 
by Hobart in Colt and (lover's Caſe. Hobart 157. Nor will his Dif- 

enſation avail him any Thing, when of a Clerk he is made Biſhop, 
unleſs it be obtained before his Conſecration. 11 II. 4. 38. b. 59. 78. b. 
Biſhop of St. David's Caſe. Neither in the Caſe, of his being tranſla- 
ted to another Sce, can he, by Vertue of ſuch Diſpenſation of Retainer, 
hold thoſe Benefices he enjoyed with his firſt Biſhoprick, but muſt for 
that Purpoſe ſue out a new Difpenſation Retinere, before he and the 
King have conſented to the Election. However, before his Election to 
ſuch other Biſhoprick be ſeconded by the Confirmation thereof, for 
otherwiſe it will work nothing, as coming too late, in Ecaus and Kif- 


fin's Caſe o. Aſcough, in Noy 93. and in Latch. p. 31, G 233. and in 


Jones 158. and in Palier 476. Fenkins's Caſe 91. Cent. 6. Paſch. 


19 Car. 2. C. B. Henry Edes v. Malter Biſhop of Oxford. Faughan 
20, | 

A Diſpenſation Retinere former Benefices, may be made either forYears 
or for the Life of the Biſhop; and therefore a Clerk having a Faculty 
from the Archbiſhop of Canterbury, to retain a Benefice he poſſeſſed for 3 
Years after he ſhould be created Biſhop, and reſigning after his Creati- 
on, it was held, That his Church was not void by his Creation, but 
only by his Reſignation. Mich. 6 & 7 El. Dyer 233. And Hobart ſaid 
in Colt and Glover's Caſe. Hobart 156. That when the three Years 
are paſt, the Benefice voids. And ſo Faughan in Henry Edes, and 
Malter Biſhop of Oxford's Caſe. /aughan 24. But it was held by 
Hutton and JVinch, That though a Diſpenſation of Retainer be made, 
to retain a Church with a Biſhoprick but for ſix Years, yet the Com- 
mendatory hath thereby Power to hold it during his Life. Mich. 22 
Fac. Moody v. Manwaring. 2 Croke 629. And their Reaſon might 
be, becauſe the Diſpenſation for ſix Years preventing his Conſecration 
from making his Church void, which is that only A& by which, in 
Law, all former Acts are voided in this Caſe ; fo that he remaining In- 
cumbent of his Benefice at ſuch Time when he was complete Biſhop, 
the Plenarty of ſuch Benefice would not, without ſome other Act after- 
wards, as Reſignation, Tranſlation or Death, be determined. .. 

If a Diſpenſation be Retinere Dignitatem Decauatus, it is good for 
the Deanery, and he is Dean both in Title and Fact, and may confirm 
Leaſes, and do all other Acts as Dean: In Foars and 4ſconzh's Caſe, 
in Latch. 233. and in Noy 14. and in Fores 258. And if a Diſpenſa- 


tion be made by the Words Retinre in Commendan, yet the Commen- 


datory is thereby full Incumbent, and may plead as incumbent. J7oodlez's 
Caſe o. Manwaring. 2 Croke 691. and muſt ſuc and be ſued by the 
Name of Parſon or Vicar, as the Caſe requireth, by Hobart, in Colt and 


Glover, Caſe. Hobart 163. And where ſuch a Diſpenſation of Retainer 
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ons, Ser. 
Spoliation. 


Voidance by 
Reſignation. 


By what 
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Reſignation 
muſt be abſo- 
lute. 


Upon Ex- 
change of 
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Muſt be exe- 
cuted on 
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is had, if the Patron (after the Biſhop is conſecrated) doth preſent ano- 
ther that is inſtituted and inducted, the Biſhop may have a Spoliation 
in the Spiritual Court againſt this new Incumbent, becauſe by Diſpenſa- 
tion his old Title remaineth, for that both claim by the . ſame 
Patron. Henry Edes and Malter Biſhop of Oxford's Caſe. Vaughan 


24. 2 


1 * ** . — * 
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CHAP. IV. 
Of Refignations, and Exchange of Benefices. 


A S by Ceſſion, ſo by Reſignation, a Church is ſaid to become void 
£23 by, the Act of the Party Incumbent. That a Church may be 
voided by Reſignation, the Inſtrument of Reſignation muſt be dyly 
made; the Word Refignare is not good; for Refignare is not in Law a 
Term of Reſignation, but remunci are, cedere, dimittere, are the uſual 
Terms. 12 and 13 El. Dyer 29. 4. But if a Prebendary doth give, 
grant, render, and confirm to the Ordinary, Totam Dr laden ſuam 
de C. ac oumnia maneria, terras, tenementa, proficua, poſſe ſſloues, ju- 
ra, & hareditamenta, quacunque tam Spiritualia quam Temporalia, 
ac omnem & ommimodan plenam & liberam facultatem, dif oſitionem, 
aut horitatem & poteſtatem dictæ Præbendæ pertinentem, . . ap- 
endentem ſice Incumbentem, aut ut parcell'. &c. habend' & tenend' to 
im the ſaid Ordinary and his Succeſſors, in Fee; and after the Ha- 
bendum doth ſay, Cui in hac parte ad omnem Juris effettum qui exin- 
de ſequi poterit aut poteſt dictæ Prabende, ac omnia jura mihi ratione 
ejuſdem qualitercunque acquifita ut decet ſubjicio & ſubmitto, &C. 
"Theſe Words be ſufficient, and amount to a Reſignation, although 
the more proper Words are not uſed. Mich. 12 and 13 El. Dyer 
293. TON” 
it a Reſignation be made to the Uſe of another Perſon ; that is, 
with Condition, That if one of two Perfons named, be not admitted 
to the Benefice reſigned within fix Months, the Reſignation ſhall be 
void, and of none Effect, ſuch Reſignation is abſolutely void; for every 
Reſignation ought to be abſolute, Haute, Pure G Simpliciter. Mich. 
33 & 34 El. Gaytou's Caſe. Owen 12. | 
Two Perſons, by one Inſtrument in Writing, do agree to exchange 
their Benefices, which are both Spiritual, (for a Lay-Preferment, as an 
Hoſpital, cannot be exchanged, or go for a Prebendary, or other 
Spiritual Benefice. Roll's Abr. 1, 811.) and in order thereunto, rclien 
them into the Hands of the Ordinary : Such Exchange being executed, 
the Relignations are good; but though the one is inſtituted and induct- 
ed into the other's Bencfice, yet if the Exchange be not executed cn 
both Parts, the Clerk, on whoſe Part the Exchange was not executed, 
may have his Benefice again. 45. ZE. 3. Fitz. Exchange 20. for in this 
Caſe of Exchange, the Law doth annex this Condition to a Refienati- 
on, if it be fully executed: But a collateral Condition may not be an- 
nexed thereunto, no more than an Ordinary may admit upon Conditi- 
on, or a Judgment be confeſſed upon Condition, which are Judicial 
Acts. Gazton's Caſe, Owen 12, And fo if two, upon ſuch -Agree- 
1 1 | £0 ment, 
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ment, reſign, as aforeſaid, and the Patrons according to their Agrec- Gieſignats 
ment preſent oroſs de Npovo, (as they muſt do, if the Exchange be exe- 8 
cuted. Mich. 18 and 19 El. Grendon v. Biſhop of Lincoln. Plouden Preſentation 
3 E. 3, c. 18.) and the one is admitted, inftituted and inducted into rode Ne 
the other's Benefice; and the other is likewiſe inſtituted into his, but“ 
the firſt dieth before he is inducted into. his Benefice, although after a 
Mandate made by the Biſhop to the Archdeacon for his Induction (al- 
though the Induction of the firſt was abfolute) yet becauſe it was di- 
rected by the precedent Agreement, which ought to be executed on 
both Parts in the Life-time of the Parties (which in this Caſe it was 
not for want of Induction) the Exchange is void. 45 E. 3. Fitzherb. 
Exchange 10. Hill. 43 Hl. Lord Cromwelt's Caſe. 2 Co. 74. b. The like 395 

hs 
Law, if before the compleating of the Exchange by mutual Preſent- want of In- 
ment, Inſtitution and Induction, the Reaſon of the Exchange fail; duction, Gs. 
for Reſpe& muſt be had to the Refignation and Proteſtation of both 
Incumbents : And therefore either Incunbent may return to his old 
Benefice, iz Priſtino Statu, upon his former Preſentments, 45 E. 3 
Fitz. Exchange 10. Regiſter 306. B. Mich. 10. Fac. Colt & Glover v. 
Biſhop of Coventry and Tatchfield. Hobart 15 2. Owen 12. 

That a Reſignation may take its Effect, it muſt not only be abſo- Reſignation 
lute, but alſo made to a proper Perſon ; for though it may be made mult be toa 
before a Publick Notary, yet the Inſtrument mult be directed to him fenber Fer- 
who hath Power to accept of the Reſignation, and the Notary is to 
certify the ſame to him; and when he hath accepted thereof, then, 
and not till then, is the Church void by Reſignation ; and before ſuch 
Acceptance all Preſentations made of Benefices, as reſigned, are void. 
Paſch. 3 Fac. Fairchild v. Gayre. 2 Cro. 63. Smith v. Founes. Noy 147. 
Mich. 5 Fac. Fane's Caſe. 2 Cro. 198. 

That Ordinary who hath the Power of Inſtitution, hath Power alſo Who bath 
to accept of a Reſignation made of the ſame Church, to which he may Power ro 
Inſtitute; and therefore the reſpective Biſhop, or other Perſon, who ei- Red. 
ther by Patent under him, or by Privilege or Preſcription, hath the 
Power of Inſtitution, are the proper Perſons to whom a Reſignation 
ought to be made. And yet a Reſignation of a Deanery, in the King's 
Gift, may be made to the King; as of the Deanery of ellas. Mic. 18 & 
19 Fl. Grendon v. Biſhop of Lincoln, &c. Plouden 498. And ſome 
hold, that a Reſignation may be well made to the King, of a Prebend 
that is no Donative. 12 C 13 El. Dyer 294. Pollard and Malron's 
Cate. Rolls Abr. 2. p. 358. But Harper and Meſton, in the ſame Caſe 
held, That a Reſignation of a Prebend ought to be made only to the prebend. 
Ordiftary of the Dioceſe, and not to the King as Supreme Ordinary ; ; 
becauſe the King is not bound to give Notice to the Patron (as the Or- 
dinary is) of the Relignation; nor can the King make a Collation by Norice: 
himſelf, without pretenting to the Biſhop, notwithſtanding his Supre- hans. 
„ _. : | 
But if a Donative be to be reſigned, the Incumbent thereof is to make Refenatieg 
his Reſignation to his Patron, and by hi © Do- ee 

Relignat and by his Acceptance thereof, the Do- of a Dona- 
native is voided : And if there be two Founders or Patrons, it is ſuffi- tive. 
cient that it be made to one of them; if to one of them, and a Stran- 
ger alſo, tis good, being void as to the Stranger only; eſpecially if both 
conſent thereto, and grant it de Nozo; and ſuch Reſignation of the 
Church only, doth extend to all the Poſſeſſions of the Donative. Paſeh. 


— ———— 
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Deanery. 


3 Jac. Fairchild and Gayre. Brownlow ond Conidsborough 201. and in 


2 C0. 63. and in 2#loerton. G. And generally every Perſon that re- 
hgns; 
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efignatis ſigns, muſt reſign to his Superior; and therefore it is ſaid by Coke 
rs 2 That a Biſhop Nude reſign to the Dean and Chapter. Hill. 12 7 ac. 


Nen beg B. R. Noll's 1 Rep. 137. 5 
Superior. So ſoon as the Acceptance is made, the Patron may preſent, if he 
1 10g pleaſe, to the Benefice reſigned: But in the Caſe of a Donative, if the 


2 Patron doth not preſent within fix Months, yet the Donative will not 
be lapſed, but the Ordinary may compel the Patron to fill the Church. 

In other Caſes, where a Reſignation is made to the Biſhop, or other in- 

ferior Ordinary that may accept it, the Lapſe doth not run as from the 
Acceptance, but from the Time of Notice given by the Ordinary to the 

Patron. Mic. 15 El. c. 3. Leonard 45. Mich. 15 & 16 El. Dyer 327. 

Fenkin's Caſe. 28 Cent. 6. 16 H. 7. Keil. 49. B. 18 Elis. Dyer 347. 

Notice to be 1 2. 1 H. 7. 9. b. Doctor and Student 116. 5 E. 4. 3. b. NO 65. And 
if the Biſhop doth die that took the Reſignation before he gives No- 
tice, yet the Guardian of the Spiritualities, or if he neglect, the Suc- 
ceſſor Biſhop is bound to give Notice, before the Patron ſuffer by Lapſe, 
if he neglect to preſent. 18 H. 7. Kelw. 49 b. So if the Temporalities 
of the Biſhoprick in which a void Church is, be in the Hands of the 


given. 


King, Notice of the Avoidance ought, de jure, to be given to the Pa- 


tron, and the Guardians of the Spiritualities ought to give ſuch Notice, 
and Lapſe cannot run without it, upon what Account ſoever the Avoi- 
dance, of which Notice is to be given, did happen. 22 El. Dyer 369. 
54. will prove this, ſaith Roll's Abr. 2. p. 365. 
After a Clerk hath taken Inſtitution, the Church is full againſt all 
Plenarty by Men in the Caſe of a common Perſon, and ſuch Incumbent may void 


Inſtitution a- f . 
voided by the Church again by Reſignation, before Induction: But where the In- 
Reſignation. ſtitution was upon the Preſentation of the King, or where the Right 


of Patronage after the Inſtitution doth come to the King, the Church, 


before Induction had, remaineth open to the King's Preſentment : And 
therefore, if the King will preſent another, the Reſignation of the 
Party inſtituted is not neceſſary. But if the Caſe be, that a Clerk is 
inſtituted to a Church of the King's Gift, and doth not take Induction, 
if the King will not preſent another, ſuch Clerk may and muſt reſign, 
To Dif. if he reſolve to Diſcharge himſelf of the Cure, and the Duties relating 
charge him- thereto : For by his Inſtitution the Church is full, as to the Cure of 


ſelf of the ; : 
Cure. Souls, againſt himſelf and all other Perſons, unleſs and until ſuch Time 


he may do before Induction) by preſenting another : But until he doth 
ſo preſent, the Inſtitution hath the ſame Effects (as I conceive) in his 
' Caſe, which it hath in the Caſe of a common Perſon; and therefore 
the King's Clerk that is only Inſtituted, if he be Non: reſident, or neg- 
lecteth the Cure, is ſubject to the Puniſhment thereof. 

: If an Inſtrument under the Scal of the Biſhop be found by a Jury in 
Fi of their Verdict, upon which is indorſed, that the Reſignation was  ac- 
A 1gnati- 5 
on. knowledged and accepted by the Biſhop, yet that there is no abſolute 

finding that it was a Reſignation in Fact, as the Juries finding of an 
Acquittance of the Debtee, is no good finding upon an Iflue of Pleue 
Adminiſtravit, but a Circumſtance and an Inducement to the Jury. 


Stat. 31 El. Sith V. Founes. Ney 147. 


Co 6 6. 8. II f 1 
Penalty of And Note, That if an Incumbent of any Benefice, with Cure of 


Reſon, Souls, do 02 ſhall coxruptly reſign, oꝛ exchange the ſame, 02 co2rupt- 
or Ex- ly take fo2 02 in reſpec of the reſigning oz erchanging of the ſame, 


change. directly 02 1ndire#ly, any Penſion, Sum of Boney, oz other Benefit 
cozruptly, as well the Oliver as the Taker ſhall loſe double the Ualue 
1 | | 


N% of | 


as the King ſhall uſe his Prerogative of making the Inſtitution void, (as 
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Chap. V. JIbe Complete Incumbent. 33 
of the Sum ſo given, taken o2 had; the one Poiety thereof to be to Simony, ere 
the Queen's Majeſty, her Heirs and Succeſſoꝛs; and the other Moie⸗ «< 
ty tohim o2 them that will ſue fo2 the ſame, by Action of Debt, Bill 
o Inkozmatton, in any of her Yajeſty's Courts of Recozd, in which 
no Eſſoin, Pꝛoteſtion o2 Wager of Law, oz P zivilege ſhall be admit- 
ted oz allowed? But of this in its proper Place. See the following 
Chur d te: 


** 
— — 
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Ms vs odds Ub 
Church void by Af. of Lau. Of Simony, 


| | & 7 13 $13 40. 

HE laſt Means by which a Church may be void, is by the Act 33 by 
* of the Law ; for by that, in ſome Caſes, a void Church, not- Law. 
withſtanding Preſentation, Admiſſton, Inſtitution and Induction, re- 
maineth void, in others a full Church doth become void. A Church, 
notwithſtanding the aforeſaid After-Acts, may remain void, Firſt, from 
the Incapacity of the Perſon preſented, (5c. And therefore, though in 
former Time, if a meer Lay-man was Preſented, Inſtituted and Induct- 
ed into a Benefice with Cure, this was not a meer Nullity, but he was 
Parſon in Fact, until Deprivation came, tho' not de Fare. Mich. 12 G 
13 El. Dyer 293. Benin field and Pickering's Caſe. 1 Anderſon 16. Stat. 13 Ex, 
' TVind(or's Caſe. 5 Co. 1 02. Coſtard and Wingate. Moor 606.Yetat this Day, © 9, 3, 4 
Tf a Lay-man, oz a Deacon, of the Age of Twenty three Years, be Lay-man 
pꝛeſented and admitted into a Benefice with Cure of Souls; oz if a- — 
ny Perſon be admitted to any Benefice with Cure, of oz above the See 1. 4 
Ualue of Thirty Pounds yearly in the King's Boks, unleſs he be 4% 6s. 
then a "Zatchelo2 in Divinity, oꝛ a P2eacher lawfully allowed by ſome ; 3.7 9 
Biſhop within this Realm, oz by one of the Univerſities of Cambridge 
02 Oxford, their Admiſſion, Inſtitution and Induktion, and all Tole- 
rations, Diſpenſations, Qualifications and Licences, to the contra- 
ry, are meerly void in Law, and of none Effet, — | 

'Tho' the Patron may preſent again when he pleaſeth, without No- 
tice of an Avoidance in the aforeſaid Caſes, yet becauſe the ſaid Sta- 
tute of 13 Elig. makes only the Admiſſion, (5c. void, and not the Pre- 
ſentation, leaving that in Force, it was adjudged in the Caſe of a Dea- _ 
con, that no Lapſe ſhall incur upon any Deprivation, by reaſon of the + 
ſaid Incapacities, without Notice thereof given to the Patron. Trin. 18 
Car. 1. Biſhop of Hereford and Okeley's Caſe. Parſon Law c. 18. fol. 

131. Marſh 119. and the like Law is, I ſuppoſe, in the other Caſes, for 
the Reaſon is the ſame in them all : And before the ſaid Statute, when 
a Lay-man was admitted and deprived at the Canon Law, Lapſe did 
not run to the Ordinary, before Notice given thereof to the Patron. 


Dyer 293. Parſons Law. c. 17. fol. 121. 


From Inca» 
pacity. 


Notice to be 


given. 
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Simon, Sc. 
— 


Simoniacal 
Contract. 
See 12 Co. 
101. 

I Inſt. 120. 
Stat. 31 Elix. 
c. 6. 5. 5, 


Alſo a Church, notwithſtanding Inſtitution and Induction had, 
may be ſaid to remain void by the Act of the Law, in reſpect 
of the Uncapacity of the Preſentee, by reaſon of ſome Simonia- 
cal Contract preceding the Preſentation to it, and upon which 
the Preſentment is made: For it hath been enacted That 
ik any Perſon oz Perſons, Bodies Politick o: Cozpozate, ſhall 
02 do at any Time, fo2 any Sum of Money, Reward, Sikt, P2ofit 
92 Benefit, direcly o2 indiretly; o2 fo2 o2 by reaſon of any Pꝛomtile, 
Agreement, G2zant, Bond, Covenant, oz other Aſſurance of oz fo2 a- 
ny Sum of Monep, Reward, Gift, P2ofit 02 Benefit whatſoever, 
diteckly oꝛ indireftly, p2eſent o2 collate any Perſon 'to any Benefice 
with Cure of Souls, Dignity, Pꝛebend, oz Living Eccleſiaſtical ; o: 
give oꝛ beſtow the ſame fo? oꝛ in reſpet of any ſuch cozrupt Caule o2 
Conſideration; that then every ſuch Pꝛeſentation, Collation, Gift 
and Beſtowing, and every Admiſſion, Inſtitution, Inveſture and In⸗ 
dufion thereupon, ſhall be utterly void, fruſtrate, and of none Cﬀet 
in Law : And that it ſhall and may be lawful to and fo2 the Queen's 
Majeſty, her Heirs and Succeſſo2s, to p2eſent, collate unto, oz give 
02 beſtow every ſuch Benefice, Dignity, Pꝛebend, and Living Ec⸗ 
cleſiaſtical, (02 that one Time, oz Turn only; and that all and 
every Perſon oꝛ Perſons, Bodies Politick and Co2pozate, that from 
thencefozth ſhall give oz take any ſuch Sum of Monep, Keward, 
Gift 02 Benefit, direitly o2 indireckly, oz that ſhall take 02 make any 
ſuch Pꝛomiſe, Gzant, Bond, Covenant, oz other Aſſurance, ſhall koz⸗ 
keit and loſe the double Ualue of one Pear's Pꝛofit of every ſuch Be⸗ 
neſice, Dignity, Pꝛebend and Living Eccleũaſtical; and the Perſon 
ſo cozruptly taking, pꝛocuring, ſeeking 02 accepting any ſuch Bene⸗ 
fice, Dignity, Pꝛebend oz Living, ſhall thereupon, and from thence⸗ 
fo2th be adjudged a Diſabled Perſon in the Law to have oz enjoy the 
ſame Benefice, Dignity, Pꝛebend, o2 Living Eccleſiaſtical. 7e Pop. 


| Chap. 6. 


How made. 


This Act hath given Being to many Book-caſes; ſome of which re- 
late to the Contract it ſelf, ſome to the Puniſhment of the Patron, 
and others to the Puniſhment of the Clerk. As for the Contract, it 
may be made Simoniacally as well before as after the Church is void: 
For tho' it be lawful for any Perſon to buy the next Turn of a Church, 


when it is full of an Incumbent, generally ſpeaking. Mich. 33 & 34. 


"7 4 Leaſe 
of the 
Tythes, Ec. 


Eliz. Rot. 2122. yet ſuch Contracts, in ſeveral Caſes, have been held 
not lawful: For if A. being ſeiſed of an Advowſon, doth grant the 
next Preſentation to B. and B. doth make a Bond to pay him a Sum 
of Money for it, when the Church ſhall fall void, this is Simony. And 
fo JUN Reede ſaid it had been adjudged in Pool's Caſe; for other- 
wiſc, by this Means the Statute might be utterly-defeated. Hill. 17 
Car. March's Caſe 228. Parſon's Law, c. 18. fol. 136. 

So if an Incumbent of a Church being upon the Deſign of exchanging 
his Benefice, to get his Patron's Conſent to promote another thereto, 
doth promiſe, that the Clerk ſhall make a Leaſe of the Glebe or 
Tythes to the Patron at a certain Rent; and the Clerk is preſented, 
and doth make the Leaſe accordingly, altho' that he knew not of the 
Contract, yet this is Simony. Hill. 16 Fac. C. B. Rot. 667. Grant and 
Botoder's Caſe. If (a Church being full of a ſickly Incumbent) a 


Surrender by Clerk doth contract with a Stranger to procure the Grantees of the 


Crranrees. 


next 
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8 


next Avoidance to ſurrender to the Grantor, and to influence the Gran- Simonp,&c. 
tor to preſent ſuch Clerk, when the Living ſhall become void, and © Y © 
this be done accordingly, this is Simony, Mich. 8 Fac. Peum's Caſe, 
2 Brownlow and Glowldſ. 7. So it is, if (a Church being full of an 
old and fickly Incumbent) a Clerk doth contract with the Patron, (for 
a certain Sum of Money, payable when the Church ſhall become 
void) to make a Grant of the next Avoidance to a Friend of his; and 
the Friend having ſuch Grant, doth preſent the ſaid Clerk accordingly. 
Paſch. 14 Fac. Winchcomb's Caſe, in Hobart 165, and in Noy 25.and 
in Brownlow and Gonuldsborough 164. Trin. 41 El. Smith v. Shelbourn, 
3 Cro. 685. And though the Perſon, to whom the Grant of the next 
Turn is made in Truſt, ſhould not know of any precedent Agreement - 
between the Patron and the Clerk, yet if the Clerk be preſented, it 
ſhall be intended that it was with reſpect to the Agreement, and that 
he came to his Benefice by Simony. Cloſs and Rymcoy's Caſe, in the Sick'y e 
Caſe of Calvert v. Kitchin and Parkinſon, 7 Fac. Lane 37. And 
Hutton ſaid, That we in Chancery have adjudged, that the Grant 
5 of the next Avoidance for Money, when the Parſon was ſick in his Bed 
—_ ready to die, is Simony : For the Statute is, If the Contract be made 
" = directly or indirectly, by any Way or Means. Paſch. 21 Fac, Meldon 
Be v. Bret. Winch. 63. | LD | 
= But if a Father (the Incumbent of a Church being ſick) doth pur- 4/iter if by a 
chaſe the next Avoidance thereof in the Preſence of his Son, and with fin n“ 
an Intent to preſent him, and doth preſent him, after the Death of the - 
Incumbent, it is not Simony ; as was adjudged by three Juſtices; upon | 
this Reaſon, That the Father is bound by Nature, to provide for his 
Son: And therefore, though the Son may not contract for a Benefice, 
to the Intent that another ſhould preſent him; yet the Father may 
contract, with an Intent to preſent his Son, and with his Privity ; for | | 
that it being no Offence in the Father, who was the Principal, it can- | 
not be any Offence in the Son, who was the Acceſſary: For there can- 
not be a Particeps Criminis, where there was not any Crime commit- 
ted, But A4#derſon againſt the other three, That this Contract with Zcontia; 
the Father, with an Intent to preſent his Son; being in Preſence, and 
with the Son's Privity, made it Simony in him : But he granted, 'That 
if the Father had bought the Benefice, with an Intent to preſent the 
Son, if it was without the Privity and Conſent of the Son, it had not 
been Simony. 41 El. Smith & Shellbourn's Caſe. 3 Cro. 685. See Borw- | 
derock & Mackaller's Caſe. Cro. Car. 331. But this Caſe is otherwiſe | 
reported by Moor, p. 916. who ſaith, That the Caſe was agreed clear- Son Privy to 
ly to be Simony ; and that if the Son had not been privy to the Bar- _ Bargains 
gain, all the Juſtices, but Auderſon, held, that it had not been Simony. | 
But they agreed, 'That if a Stranger buy the next Avoidance, and 
preſents one that is not privy until after the Contract or Purchaſe 
made, and when he is made privy, is preſented, this is Simony: Not | 
ſo where the Father doth buy, becauſe he is bound in Nature to pro- | 
” _ vide for his Son. But by Hobart, if in the Grant of the next Avoidance | | 
F it appears, that it was to the Intent to preſent his Son, or his Kinſman, 1 he 1 * | 
* and it was done accordingly, it is Simony, in Miuchcoib & Pulleſton's present 2 
Caſe. Mich. 15 Fac. Noy 25. And Parſos's Law, c. 18: fol. 134. ſays, b; Name. 
that it was adjudged in this Caſe, that if a Man purchaſe the next Pre- 
ſentation or Avoidance, or the next Avoidance or Preſentation be grant- 
ed unto him to preſent 4. by Name, be it the Son, Kinſman of the Pa- 


tron, or of a Stranger, that the ſame is Simony, and the Clerk preſcnt- 
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Simony, Sc. ed comes in by Simony.: And it was cited to be adjudged, that if a 


Man. purchaſe the next Avoidance of a Church, with an Intent to pre- 
ſent his Son, and afterwards doth preſent him, it is Simony within the 
Statute. Paſch. 3 Car. Hug bes 390. And Baron Suigg ſaid generally, 
That if A. doth buy the next Avoidance, with an Intent to preſent B. 


and the Church becoming void, 4. doth: preſent B. accordingly, this 


Avyerment 
of the In- 
tent, &c. 


If it be not 
Simony in 
the Caſe of 
a Father 
which 1s S1- 
mony in an- 
other Per- 
ſon ? 


Words of 
the Statute, 
31 Elix. c. 6. 


As to the 
Allegation 
that a Father 
1s bound by 
Nature, &c; 


Caution to a 
Purchaſer. 


is Simony. By Averment, and by good Pleading, the Preſentment of 
B. ſhall be void, in Kitchin and Calvert's Caſe. Hil. 8 Zac. in the 
Exchequer. Lane 102. By Reaſon: of this Diverſity of Opinion, Vrere : 
But my Thoughts are, That ſeeing (whatever the Law is in other 


Countries, where the Canoniſts have Cognizance of Advowſon) it 
was before the Statute againſt Simony, and now is lawful with us, to 


buy and ſell, bona fide, the next Avoidance of a full Church; I ſup- 
oſe it was, and is lawful, as well for all Subjects as for ſome : And 
ſuppoſing, that to buy the next Avoidance of a Church, when the 


Incumbent is ſick in his Bed, ready to die, is Simony in one Man, I 


cannot but think that it is Simony in another, though it be the Father 
of a Son capable thereof. And ſuppoſing that for a Stranger to pur- 
chaſe the the next Avoidance in the preſence of his Friend, or only 
with Intent to preſent his Friend, preſenting him accordingly, is un- 
lawful ; I conceive, this is equally unlawful in a Father, with reſpect 
to his Son: For if it be Simony to buy and fell in theſe Caſes, it is 
Simony (at leaſt in the 'Temporal Court) by reaſon of the Statute, and 


the Word fndirectlp therein; and it is moſt plain, that the Statute 


doth not 1 any colour to ſuch Diſtinction: For the Words are, — 
Ik any Perſon oꝛ Perſons, Bodies Politick oz Cozpozate, ec. And ſo 


are moſt general; and where the Law doth not diſtinguiſh, we ought 
not to diſtinguiſh. Neither is the Reaſon, That a Father is bound by 


Nature to provide for his Son, good to the aforeſaid purpoſe : For a 
Man is bound by Nature alſo to provide for himſelf, and ſo might as 
well purchaſe for himſelf: And if this Reaſon ſhould make that not 
to. be Simony in the Caſe of a Father, which is Simony in another 
Perſon, before the Church is void, it might as well do the ſame after 
the Church is void; for the Father's Obligation continueth, he is ſtill 
bound in Nature to provide for his Son; and it is no more Simony in a 
Friend to buy, with reſpe& to his Friend, when the Church is void, 
than it is in the aforeſaid Caſes, before it is void (as it hath been held;) 
and then, Why ſhould it be more Simony in the Father to buy, with 
a reſpect to his Son, when the Church is void, than before it is void? 
Unleſs the Reaſon, why he of all Men might buy before the Church 
is actually void, was changed and gone, as it is not; and by the Sta- 
tute there 1s nothing more of Simony in buying directly, than indi- 
rectly ; and therefore, if the ſaid Reaſon excuic the Father before the 
Church is void, it may as well excuſe him after it is void, and by con- 
ſequence, it doth excuſe him in neither Caſe ; unleſs in the Judgment 


of thoſe, that can be ſo abſurd as to hold, That no Humane Law 


ought to be made, or if made, ought to be expounded, to reſtrain this 
Natural Liberty, or (as they may call it) Duty in the Father. How- 
ever, to avoid Queſtions of Law, 'tis beſt, that a Purchaſer of a next 
Turn (whether he delign it for -Son, Kinſman or Stranger) doth make 
the Contract, when the Incumbent of the Church is ndtin Danger of 


Death; that he doth not declare his Intentions to the Perſon to whom 


he intends a Kindneſs, or whom he intendeth to preſent, that the in- 


tended. 


y 2 


Chap. V. The Complete Incumbent. 


s * * 


4 we. 
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—— 


tended Clerk be not preſent at the Contract; however, that he be not Simony,:. 
named in the Deed, by which the Power of Preſentation or Nomination , 


1s granted. 


So if a Father, in Conſideration of a Clerk marrying his Daughter, Covenant 


doth covenant with the Clerk's Father, that he will procure the Clerk 
to be Preſented, Admitted, Inſtituted and Induced into ſuch a Church, 
upon the next Avoidance thereof: 'That is a Simoniacal Contract. But 
if the Father of the Clerk doth covenant, 'That his Son ſhall marry 
the other's Daughter; and the other, in Conſideration thereof, Cove- 
nants to pay Money; upon which the Father of the Clerk Covenants, 
to aſſure Land for a Jointure; and afterwards, the Father of the Wo- 
man doth covenant, to procure the Clerk to be Preſented, Inſtituted 
and Induced into ſuch a Church: If this laſt Covenant be not in Con- 


upon Conſi- 
deration of 
Marriage. ; 


ſideration of the former, nor depending thereupon, without ſpecial A- Averment. 


verment, or ſhewing that it was a Simoniacal Contract, it ſhall not 
be ſo intended, and a Bond for Performance thereof, upon a general De- 
murrer to the Condition, was adjudged good. 11 Car. Birt v. Manning, 
Cro. Car. 425. So by the Reaſon of this Caſe, if one Promiſe to a 


Clerk, that in Conſideration he will marry his Daughter, Kinſwoman, Promiſe in 
Conſiderati- 


on of Mar- 
riage. 


Cc. that he will preſent him to ſuch a Living when void, or to the next 
Living, or next good Living that ſhall fall void within his Gift and 
Diſpoſal, this is a Simoniacal Contract, for there can be no Difference 
in Reaſon, as to making of a Contract Simoniacal, whether it be by 
Covenant, or by bare Promiſe; or whether it be to be preſented to one 
Church in certain, or to ſuch as ſhall next fall void ; for when the 
Church is become void, and the Clerk preſented to it purſuant to ſuch 
an Agreement, 'tis then become as certain as if the Agreement had 
been to preſent to that very Church; and by Nelverton, one preſented 


to a Living, to the Intent that he ſhall marry the Patron's Daughter, 


is Simony; which Richardſon denied, but upon what Reaſon the 


Book tells us not. Mich. 4 Car. Stevens Caſe. Littleton, Rep. 


177. 


privy to it, or knowing of it. Mich. 9 Car. Bawderock v. Mackaller. 
1 Croke 3 51 So in a Writ of Error to reverſe a Judgment, whereby 
the King 

(which was) 'That a Friend of the Parſon agreed to give ſo much Mo- 
ney to J. S. (who was not the Parron) to procure the ſaid Parſon to 
be preſented; who was preſented according to that Agreement: It was 
aſſigned for Error, that it did not appear that either Patron or Parſon 
were knowing of this Agreement. But per Cur. the Parſon is Sinno- 
niace Promotus. And it was then ſaid, That Dr. Daxon had enjoy d 
the Church of St. Clements above twenty Years by ſuch a Title of the 
King's, the Preſentee of the Patron being outed, by reaſon a Friend 


had given Money unto a Page belonging to the Earl of Exeter, to en- Money to « 


Simony may be committed, and yet neither the Patron or Incumbent Simony, | 
Wnere nei- 


ther Patron 
or Incum- f 


ad recovered in a Cuære Inpedit, upon a Title of Simony bent privy. 


deavour to procure the Preſentation ; and neither the Earl nor the Page. 


Parſon knew any 'Thing of it. Paſch. 19 Car. 2. B. R. the King and 
Truſſel. i Siderfin 329. the ſame Caſe. 2 Keble 204. 


As Simony may be committed when the Church is full, ſo more Son 
= . * y 
eſpecially when the Church is become void, whether the Contract was when the 
made with the Patron, his Wife, or a meer Stranger. Rolls 1 Rep. Church is 


235. If a Stranger (the Church being void) doth contract with the 


Patron for the void Turn, and the Patron for Money granting the 


ſame, the Stranger doth preſent. and after the Induction of the Incum- y « Stran- 


L bent ger. 
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betit, doth acquaint him what he had done, and require Conſideration 


for it; although the Grant of a void Turn, as being a Thing in A- 


ction is void, and the Preſentee comes in, Quaſi per Uſurpationenm ; 
yet becauſe it is by Means of a Simoniacal Contract, as the Cauſe 
thereof, (for otherwiſe it is to be intended; that the true Pa ron 
would not have permitted that Preſentment) it was held, that it was 
as well Simony, as if the Grant had not been void. Mich. 42 & 43 El. 
Baker v. Rogers. 3 Croke 788. ſame Caſe. Moor 914. So if the Bro- 
ther giveth Money to the Patron to preſent his younger Brother being 
then a Student in the Univerſity, the Church being then void, and the 
Patron preſents accordingly ; this is Simony. Paſch. 39 Eliz. Buſhe's 
Caſe : And ſo it is in caſe that a Teſtator contract by Simoniacal Con- 


tract, That his Executors ſhall preſent ſuch a Man by Name, the 


Church being then void, and the Teſtator dieth, and his Executors do 
preſent the ſame Perſon accordingly, this alſo was adjudged to be Si- 
mony. Mich. 3 Fac. Freeman and Emngliſh's Caſe. Both theſe laſt 
Caſes are cited, Parſor's Law, c. 18. fol. 134, 135. So if the Father 
(the Church being void) contract for Money with the Grantee of the 
void Turn, to permit the Grantor to preſent his Son, and the Grantor 
at the Requeſt of the Father doth preſent accordingly, this is Simony. 
Paſch. 17 Fac. Booth v. Potter. Cro. Car. 533. So it was found by 
Special Verdict, that an Uſurpation had been made to a Church, and 
a Quare Tmpedit brought to remove the Incumbent, and pending the 
Ouare Tmpedit, the perpetual Advowſon was ſold by the Plaintiff, (ea 
een} that J. S. Clerk, ſhould be preſented after the Uſurper's 
Clerk removed; and accordingly, after ſuch Removal, J. $. was pre- 
ſented, admitted, inſtituted and inducted. This was held by the 
Court to be Simony. Paſch. 35 Car. 2. C. B. Anonymus. 2 Ventris 
39. The like Caſe, if not the ſame, is reported by Serjeant Levinz, 
that is, That S. being Incumbent of a Church, and alſo Patron of the 
Advowſon, mortgages the Advowſon to H. and dies, whereby the 
Church became void, and one D. by Uſurpation preſents to the ſame 
Church, upon which the Mortgagee brings a Care Iinpedit to remove 
the Uſurper's Clerk; and pending that Cuare Impedit, the Heir of the 
Mortgagor brought a Bill in Chancery to redeem the Mortgage, and 
it was decreed that he ſhould redeem, and that the Mortgagee ſhould 
permit him to proſecute the Qare Impedit, brought in his Name to 
recover the Preſentation. Matters thus ſtanding, the Heir Enters into 
Articles of Agreement with H. for the purchaſing of the Advowſon, 
whereby the Heir covenanted to convey the Advowſon in Fee, and 
that he would preſent ſuch a Perſon to the preſent Avoidance when re- 
covered, as the Purchaſor ſhould nominate ; and the Purchaſor cove- 


nanted to pay the Purchaſe-money at ſeveral Times, one whereof was, 


when Judgment ſhall be given to the Plaintiff in the Qare Impedit ; 
and all this was found by Verdict, and to be to the Intent to preſent 
one H. when the Avoidance was recovered by the Oyare Impedit ; 
the Avoidance was recovered, and H. preſented accordingly, and ad- 
judged-the Preſentation of H. in this Caſe was Simony. Paſch. 35 Car. 


2. C. B. Walker v. Hammerſly. 3 Levins 115. 


But if a Patron (the Church being void) doth take a Bond of a Clerk 
before he preſents him, to pay him ten Pounds yearly to the Son of 
the laſt Incumbent, ſo long as he ſhall be a Student in Cambridge un- 
preferred, no Simony is committed. So in the Earl of Sus Caſe, 
vouched by Foſter, Juſtice : A Patron took Bond of his Przſentee to 
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y five Pounds yearly to the Wife and Children of the laſt Incumbent; Simony,&:: 


and yet, notwithſtanding great Oppoſition, the Clerk kept his Living, 
Paſth: 2 Fac. Abigail Baker v. Mounford. Noy 142. (Charitable Re- 
ſolutions, if.any ſuch were given ; but I much doubt whether they are 
to be taken for Law.) Or if the Condition of an Obligation be, That 
a Clerk, after his Admiſſion, Inſtitution and Induction, to fuch a 
Church, ſhall at all Times after be ordinarily refident, and ferving the 
Cure of the ſaid Benefice, without Abſence by eighty Days in one 
Year, during the 'Time that he ſhall be Parſon of the ſaid Church ; this 
is a good and lawful Condition, without any Averment taken, that it 
was for ſome Simoniacal Purpoſe. Mich. 14 Fac. B. R. Carey v. Teo. 
Rolls 1. 417. See Brockham's Caſe. 4 Car. Richardſon's Opinion. Litt. 
Rep. F. 138. 


by 


Averment. 


So if a Patron takes Bond of his Preſentee to reſign within three By Patron of 
thePreſentec 
to, reſign, 


Months after Requeſt abſolutely (he being firft inſtituted and induct- 
ed ;) or if the Condition be, That whereas A. is within a ſhort Time 
to be preſented, inſtituted and inducted to the Church of D. if 4. after 
his Admiſſion, Inſtitution and Induction thereto, at all Times, upon 
the Requeſt of B. his Heirs, Executors or Adminiſtrators, ſhall reſign 
the ſaid Rectory and Church to the Ordinary, or Guardian of the Spi- 
ritualities for the Time being, by which B. his Heirs or Aſſigns, Pa- 


trons of the ſaid Church, may preſent of new to the faid Church, diſ- 


charged of all Charges and Incumbrances done or ſuffered by the ſaid 
A. Theſe Conditions are not void as Simoniacal without Averment 


that they were for Simoniacal- Purpoſe, becauſe they may be upon , 
good and valuable Reaſons, without any Colour of Simony ; as if Simoniaca 


E&P. 


verment 


of 


he take a ſecond Benefice, or be many Months Non-refident, or that the Purpoſes 


Patron may preſent his Son, when capable of a Benefice. Tinu. 8 


| Fac. Jones v. Lawrence, and Paſch. 9 Fac. Lawrence v. Jones. 


2 Cro. 274, 248. Hill. 5 Car, Babbington v. Wood, in 1 Cro. 180. 
and in Hutton 110. and in Jones 220. Mich. 14 Car. B. R. Ca- 
rey v. Teo. Roll. 1. 417. Mich. 43 & 44 El. Webd and Hargrave. Moor 
644. And if the Clerk having given Bond to reſign, doth after take a- 
way his Bond, it ſeems that he refuſing to refign according to the Con- 


in the Caſe of a Fellow of a College, the Court did diſplace him, and 
decreed him to leave it. Paſch. 15 Car. Holme v. Wild. Tothill, p. 1 29. 
But by Holt, Chief Juſtice, Mich. 8. V. 3. B. B. in the Caſe of Sai ne 
v. Carter, a Reſignation Bond comes as near Simony as can be, for tis 
eaſy to ſecure a Round Sum by ſuch a Bond, &c. See Cumb. Rep. 


394. Notwithſtanding which Opinion it has been generally held, That 


ſuch Bonds are good and and binding in Law. See 1 Sid. 387. Raym. 
175. 3 Mod. 297. 3 Salk. 325, &c. Yet the Chancery will reſtrain 
the Patron, that he ſhall not make * ill Uſe of theſe Bonds of Re- 
ſignation. Chancery Rep. 2 Part 399. 

not find any Incouragement in the Court of Chancery, eſpecially ſuch 


of them as have only a Condition general to reſign within two Months, Bon 


or ſome other certain Time after Notice; for upon ſuch a Bond I have 


obſerved the Court of Chancery will relieve the Incumbent, and will ed. 


not oblige him to refign, or to pay the Penalty of the Bond, unlefs 
ſome ſpecial Cauſe be ſhewed, and made out by the Patron, that he 
is an unqualified Perſon to hold that Living, or guilty of ſome Immo- 
ralities or Irregularities, as to make him worthy to be deprived, or at 
leaſt that he is Non- reſident, and Neglects his Cure; but if the Condi- 
tion of ſuch Bonds be more Special, (9iz.) to reſign when A. the Pa- 

tron's 


dition, may notwithſtanding be compelled in Chancery to reſign : For — 


nd theſe Reſignation Bonds do Lit 


le Incou- 


ragement to 
Reſignation- 


18 with- 


out Special 


Cauſe ſhew- 


be Clergy-Man's Low: Or, Chap. V. 
= 7 3 KY . 


Simonp, Nc tron's Son, | 
ſo, that it appears to be taken in Proſpect and Favour of ſome Infant 


> q * 


Caution to 
the Incum- 
bent. 


Reſi gnation 
upon Re- 
queſt. 


Corruption 
in Patrons 
and Clerks. 


Want of A- 


verment. 


a, Reſignation by it for any other Son, 


n 
9 Var. wc. 


0 * 
* 


Kinſman or Friend, becomes qualified to take that Living, 


deſigned to have that Living when he attains his Age, and becomes 
qualified to hold it; in ſuch Caſe the Incumbent muſt reſign accord- 
ing to the Condition of his Bond, or to pay the Penalty of it, elſe he 
will not find any Favour or Protection in the Court of Chancery, but 
will be left to Law; yet in that Caſe of particular Condition the Pa- 
tron ſhall not carr = Bond, or make uſe of it further than is ex- 
reſſed in the Condition; for if it be to reſign when A. his Son, Gc. 
comes qualified; if 4. die, or is never - he ſhall not compel 
c. than he that's named in 

the ſaid Condition. And laſtly, if it appear that any ill Uſe was in- 
tended to be made of any Reſignation- Bond, the Court of Chancery 
will relieve againſt it. When a Condition was to reſign upon Re- 
queſt, and the Plaintiff did aſſign for Breach, that the Defendant could 
not be found to make a Requeſt to him, and therefore that he made 
a Proclamation at the Church where he was born ; and another Pro- 
clamation at ſeveral Markets within the ſame County, by them, 
giving him Notice of his Requeſt; yet that this was not ſuffi- 


cient, as adjudged upon a Dcmurrer ; for that the Requeſt ought to 


have been made to the Perſon himſelf. Mich. 8 Car. B. R. Gruit v. 
Pinnel. Rolt's Abr. 1. p. 443. The Judgments that to take and give 


a Bond to reſign, is not Simony, have occaſioned many corrupt Pa- 


trons to exact ſuch Bonds of their Clerks, only that they might thereby 
make ſure (as they think) to themſelves, a Recompence for their Pre- 
ſentments. And ſome inconſiderate Clerks (that have given ſuch 
Bonds) have been emboldened thereby to take the Gath againſt Simo- 
ny, though they well underſtood the baſe Deſign of their Patrons and 


themſelves in taking and giving ſuch Bonds, and intended to accom- 


pliſh them afterwards, by ſubmitting to their Demands, to the utter 


fruſtrating that moſt Religious Law againſt ſuch Corruptions; tho 


the Judgments in this Caſe were given for the Validity of ſuch 
Bonds, only becauſe the Defendants demurred generally to them, and 
did not aver, that the Bonds were made to reſign, only to over-awe 
the Clerks, by Fear of After-payments, or to let a Leaſe. of the 


Glebe, Tythes, Gc. For then (as was declared in the Caſes aforeſaid) 


it had been Simony ; but otherwiſe it could not appear to the Court 
to be ſo. It is alſo reported to have been ſaid by the Court upon Evi- 
dence in Sir ohn Paſcall & Clark's Caſe. 15 Fac. Com. B. Rot. 205 1, 
Noy 22. That if a Patron doth preſent one to a Church, having ta- 
ken an Obligation of the Preſentee, that he ſhall reſign at 3 Months 
Warning, that it is Simony within the 31 EI. And ſuch Conſtruction, 
upon a Preſumption, that theſe Bonds are taken and !given upon a Si- 


moniacal Deſign, when they are general, and do not contain ſome 


good Reaſon; or ſuch Reaſon of them is not otherwiſe manifeſt, or 
though they do, if it appear that they were taken upon a corrupt De- 


| fen, by any After- practice, is but ſuitable to the Judges wonted Care 


of preſerving ſuch like Religious Laws in their full and effectual Force: 


But this Caſe of Paſcall being againſt the Reſolution of Foxes and 


Lawrence's Caſe, ſolemnly ſettled not many Years before, doth not, 


as I have been told, paſs for any great Authority; and there have been 


very many Reſolutions agreeing with Jones and Lawrence's Caſe, ſince 
that Time, Beſides, it appears not by the Roll cited, that there ever 
was any 'Trial had, or Verdict or Judgment given in the Caſe; or 

| . if 
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if there were any ſuch Trial and Saying, as is reported, yet it appears 
not by the Record, that ſuch Matter could any Ways tend to deter- 
mine the Iſſue there taken. However our Ordinaries may diſcourage, 
if not quite ſpoil, (and no doubt but their Juſtice and Prudence will 
oblige them to it) this Way of Trading, by not accepting of any Reſig- 
nation made by the Conſtraint of ſuch Bonds. In regard (as hath 
been ſhewed, Chap. 4.) a Reſignation (eſpecially of a Benefice with 
Cure) cannot be made to void the ſame by the ſole Act of the Incum- 
bent, but the Ordinary muſt for that End alſo accept it, and declare 
the Church void; and till then the Patron's new Preſentation will be 
null: And the Reaſon of the Law in this Caſe, is partly becauſe- the 
Ordinary is to give Notice of a Reſignation to the Patron, that he may 
preſent again ; and if he do not within fix Months after Notice, that 
the Ordinary may provide for the Church ; but more eſpecially, I ſup- 
poſe, becauſe the Biſhop having Cure of all Souls within his Dioceſe, is 
to ſee that the Paſtors to whom he hath committed, and who have 
undertaken the Cure, and in whom thereby the People have an Inte- 
reſt, do not without a reaſonable Cauſe leave their Charge ; that it be 
* for Money, (5c. or to live a Lay-converſation, which he is not to 
ſuffer. eG: Tk 

If the Patron (or other Perſon) take Berid of his Preſentee or his 
Friend, to pay Money upon the Account of a Preſentation made, it 
hath been held, that the Bond is not void, as being but. collateral to 
the Simony, which eo Nomine is puniſhable only in the Eccleſiaſtical 
Court in Sir William Bowyer's Caſe. Hill. 21 Fac. 2. Bulſtrode 182. 
and in Wirchcomb's Caſe v. Pulleſton. 15 Fac. Noy 25. Hill. 17 Eliz. 
March, p. 156. 3 Inft. 153. For a Bond being ſued, the Detendant 
pleaded, That the Sum was agreed to be paid for the Reſignation of a 
Church, to the Intent that another might be preſented ; and ſhews 
that Clerks, Patron, Obligor and Obligee, were Parties to the Agree- 
ment, and the Bond was allowed good ; becauſe Simony is not an Of- 


fence againſt the common Law, nor any Contra& or Bond made void 


Simon, Sc. 
How the 
Ordinaries 
may ſpoil 
this r of 
Trading. 


he Reg- 
ſon. 


Bond colla- 
teral to the 
Simony. 


by the Statute, and that it is not averrable, that the Money was for 


other Cauſe than the Obligation expreſſeth. Paſch. 40 Eliz. Oldbury 


v. Gregory. Moor 564. Gregory v. Older. Noy 72. But Hobart holds, 
in J/irchcomb's Caſe, Hobart 167. That ſuch Contracts are void be- 
tween the Parties, and againſt Law, as being Contractus ex turpi Cau- 
ſa, and Contra bonos mores ; like as if a Man be bound in an Obligati- 
on uſurious, the Bond is void between the Parties; and if paid by an 
Executor, it is a Devaſtavit. And according to this, an Action being 


ContraFus ex 


turpi cauſa. 


brought upon an Aumpſit to pay Twenty Pounds upon Conſideration. 


of procuring a Clerk to be Preſented and Inſtituted to one of the King's 


Donatives, (for to Donatives, and to all other Benefices even of the. 


King's Preſentment, the Statute againſt Simony doth extend.) Mich. 


9 Car. Bowderock v. Mackaller. 1 Cro. 337, 353, 361. And Judgment 
being given againſt the Defendant, a Writ of Error was brought in 


B. R. where it was urged, that the Contract was good, and that it 


had been ſo adjudged. Mich. 40 and 41 Eliz. C. B. where it was 


pleaded, That an Obligation was made upon a Simoniacal Contract, 


and ſhewed how that Bond was not void, becauſe Simony is but a Spi- 
ritual Offence, and that in 8 Fac. between Taverner and Smith it was 
adjudged to the ſame Effect. But notwithſtanding theſe Precedents, 
the Court, after two Adjournments, was of Opinion, That the Con- 
ſideration was illegal, being to perform a Simoniacal Contract. And 


M 1 


Canſiderati- 
ons illegal. 
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Simony,&*. it being objected, that Simony was an Offence, whereof the common 
4 Law takes not any Notice, or-at leaſt did not before the Statute ; that 
was denied. Mich. 9 Car. Hill. 9 Car. and Paſch. 10 Car. Mackaller 
v. Todderich. Roll's Abr. 1. 18. See the Opinion of Ne in Sanderſon 
and Warren's Caſe. 20 Jac. B. R. Palmer 293. Byrte and Manning. 
Mich. 11 Car. B. R. 1 Cro. 425. And this I take to be the better, as 
well as the latter Opinion. 

Forfeiture As to the Puniſhment of the Patron, be he an Uſurper, or other cor- 
x. — rupt Contractor, he doth forfeit the double Value of the Benefice about 
rer, Se. which the Contract is made; and if he that preſents be the true Patron, 
and not an Uſurper, in all Caſes where the Clerk loſeth the Benefice, 
the King gaineth the Preſentment, iz.” for the next Turn, that is, 
the Clerk being actually preſented in Purſuance of the corrupt Con- 

tract. | | 
 Sufferersby The Clerk, as well as the Patron, ſuffers by Simony ; for if any Si- 
Contract. moniacal Contract be made, by reaſon of which a Clerk is preſented 
| to a Church, though it be but by a Friend, and the Preſentee was 
1 no Way Party or Privy to it, yet the Preſentation, Inſtitution and In- 
ui | duction of ſuch Preſentee, are abſolutely void by the Statute of 31 E.. 
"8 to all Perſons that are concerned, without Sentence Declaratory in the 
Spiritual Court. Paſ. 17 Fac. March. f. 84. becauſe though he be not 
il for Want of Privity Simoniacus, yet he is Simoniace Promotus. Trin. 
* | 8 Fac. Co. 12. . 101. in Dr. Hutchiſor's Caſe, and by Co. Mich. 13 
"8 Fac. King v. Zaker. 3 Bulſtrode 88. Mich. 42. and 43 Eliz. Baker v. 
1 Rogers. 3 Cro. 788. 3 Inſt. 71. Paſch. 19 Car. 2. the King . Traſſell, 
1 Siderfin 329. 2 Keble 204. before-mentioned: For being privy to, 
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1 | hat 1 , . . . 
bt — 5,0 or knowing of the Simony by the Clerk or Patron, is not material, but 
5 terial. only the corrupt Agreement; for by that Simony is committed, and the 


1 Church made void; and the Notice is a difficult Matter to be proved; 
1 and if that were neceſſary, the Statute might eaſily be evaded by truſting 
5 Friends in ſuch Caſes to make the corrupt Agreement, and preſenting 
Wo before Notice of it. Mich. 4 V. and M. C. B. Reve v. Epiſcopum Nor- 
= wich. Hide and Boughton. 3 Levinz 337. And this holds, not only 
where the Perſon preſenting or collating hath Right to preſent or col- 
E late, but alſo to any Perſon or Perſons, Bodies Politick or Corporate, 
NF How ſuch that do uſurp, as having no Title. 3 Iſt. c. 71. F. 153. Firſt, they are 
| Contracts void as to the King, ſo that he may preſent another, without any De- 
28 privation, or Removing of the Incumbent by Ozare Impedit. Paſch. 
Void unto 17 Fac. Booth v. Potter. 2 Cro. 533. And they are void unto the 5 
theOrdinary. Ordinary, fo that he may admit the King's Preſentee. Mich. 4 Car. = 
F. Steven's Caſe, Littleton Rep. 165, 176. Rut not fo as that he can, $ 
N without Notice firſt given of the Voidance, take Advantage of Lapſe, if 
at the Patron preſent not within fix Months from the Time ſuch Simonia- 
cal Perſon was inſtituted and inducted ; for this is expreſly provided for 
„bens. by the ſaid Statute. That no Title ta confer o; peeſent by Laple, 
_ ſhafl accrew upon any Avoidance mentioned in this Act, until Str 
Notice. Months next after Notice given of ſuch Avoidance, by the Ordinary 
to the Patron. Which is to be intended of ſuch Voidances only by rea- 
ſon of Simony, where the Preſentation is not given from the Patron to 
the King: (that is) where the Perſon obtains his Orders, Admiſſion, 
| Inſtitution, Induction, &c. fimoniacally ; for no Lapſe can incur at all, 
—_ where the Right of Preſentation is in the King : So to ſuch Preſentee, 
| Advantage and to all that claim under him for his Inſtitution, will not be a Su- 


l 5 5 per- Inſtitution, and they are void unto the Pariſhioners; ſo that if ſuch 
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a Perſon ſue them for Tythes in the Eccleſiaſtical Court, or for treble Simony, Sr. 


* — __— 


Damages at common Law, they may plead him no Incumbent, be- 


cauſe of the Simony, in Winchcomb and Pulleſton's Caſe. Hobart 168. 

Penn's Caſe. 2 Brownlow and Gouldsborough 7. Mich. 40 Eliz. Com. 

Banc. Risby v. Wentworth. 3 Cro. 642. Trin. 14 Car. 2. Knight v. 
Damwncer. 1 Keble 312. And if that Plea, being duly made and pro- 

ved, be not allowed as a ſufficient Bar to the Proceedings in the Ec- 
cleſiaſtical Court, tis ſaid a Prohibition lieth. Mich. 15 Fac. Winch- Prohibition, 
comb v. Pulleſton. Noy 25. and in Hobart 168. Mich. 8 Fac. Penn's 

Caſe. 2 Brownlow and Gowuldsborough 7. Trin. 8 Fac. Dr. Hutchin- 

ſou's Caſe. 12 Co. 103. Becauſe if the King preſent, and his Preſentee 

be received, the Pariſhioners muſt not pay Tythes to both; and to 

whom he ſhall pay is at his Peril, But there is no Remedy againſt ſuch No Remedy 
a Simoniacal Incumbent for the 'Tythes and Profits which he hath a- 8 
ctually received. per Hutton. Mich. 4 Car. Steven's Caſe. Littleton ; 
Rep. 177. Butt ough the Preſentation, Inſtitution and Induction be 


void, as to all theſe, and to others that have Intereſt, yet they are not 


void to an Uſurper : For a Man without Right cannot preſent unto a- Uſurpation. 
ny ſuch Benefice, as to a Church void ; neither can the Ordinary excuſe 
himſelf, if he receive the Clerk of an Uſurper, by pleading the Simo- 
ny ; for he is none of them that have Intereſt, th Hobart, in his Ar- 


gument in Winchcomb and Pulleſton's Caſe. Hob. 168. 8 


If a Simoniacal Contract be made by a Clerk or other Perſon, al- by the Per- 


WW — 
> 


though the Patron doth after preſent the Clerk gratis, yet the Perſon fon con- 
contracting doth forfeit the double Value of the Church, as I con- tracting. 
ceive: For the Words of the Statute, 31 E/iz. are, That all and eve- , El. c. 6. 
ry Perſon and Perſons, Bodies Politick and Co2pozate, that from 6: 5. 
thencekoꝛth ſhall give o2 take any ſuch Sum of Money, Reward, Gift 

02 Benefit direftly oz indirectly; o2 that ſhall take oꝛ make any fuch 
Pꝛomiſe, G2ant, Bond, Covenant, oz other Aſſurance, &c. ſhall foz⸗ 

keit the double Galue of one Pear's Pꝛoſit. Parſon's Counſellor, fol. 

50. And by the Opinion of Tarfield, Chief Baron, in his Argument of 

Calvert and Kitchyn's Caſe, If a Clerk ſeeketh for Money to obtain a., a 
Preſentation unto a void Church, although afterwards the Patron pre- e 
ſent him gratis, yet his Simoniacal Attempt hath diſabled him to be gratis. 
take that Benefice. Haghes 18 16. and Parſon's Law, cap. 18. 135. 

If Judgment be given againſt the Simoniſt, and he, by the Aſſent attachment. 
of the Parties, being to continue a certain 'Time in the Benefice, will . 
not (the Time agreed upon being expired) remove, but commits Waſte 
upon the Houſe or Glebe; [| Coke] ſaid, If this Stay had been by Rule 
of Court, an Attachment ſhould have been granted againſt the Simo- 
niſt for his Contempt: But when it is only by Aſſent of Parties, there is 
no Ground for an Attachment; neither can a Vi laica removenda be had 
in this Caſe, becauſe he is a Clefgy-man; but the Remedy is by Way & Lees 
of Indictment of forcible Entry, or by an Ejectione firme ; for that 
one may be indicted for a forcible Entry into a Church, is agreed, Ejectment or 
Hill. 14 and 15 Car. 2. the King . Larking, &c. 1 Keble 438. 1 H- — 
derfin 101. And to ſtop him in doing Waſte, a Prohibition may be had prohibition- 
by the Patron, Incumbent, or any other Perſon, becauſe that is the | 
King's Writ; and any one may pray a Prohibition for the King, and it 
is grantable, Ex debito Juſticiæ, and not Honorary, and in the Diſcre- 
tion of the Court. Serjeant Moretor's Caſe. 1 Siderfin 65. Hob. 247. 

But if ſuch Perſon be in Fact removed by a i lacia removenda, 


(which is to remove ommnem vim laicam) and the Sheriff bath not only 
1 8 there- 


— teoen—on————s 


—— os FRI? * Py 


1 


by the Writ) put another into Poſſeſſion, yet he ought not to be re- 
ſtored, neither hath he any Remedy, he being for ever diſabled by 

| reaſon of the Simony. King v. Zafer. 3 Bulſtrode, fol. 91, 92. 
'Where the Though the Preſentation, Inſtitution and Induction of a Perſon, that 
Clerk not by any Ways or Means comes into a Church upon a Simoniacal Con- 
privy may, tract, are meerly void; yet if the Clerk is not privy, or conſenting to 
geln. the Corruption, he ſhall not be diſabled from taking the ſame Benefice 
at the Preſentment of the King, or of the Patron that firſt preſented 
him, after the King's Turn is ſerved, in Dr. Hutchinſor's Caſe. Mich. 
8 Fac. 12. Co. 101. Hill. 8 Fac. Kitchen v. Calvert. Lane 73. 103. 
Tift. 3. cap. 71. And yet where the Father (the Church being void) 
dealt with the Patron to permit another to preſent his Son, and (as 
> was alledged) without the Privity of the Son, it was adjudged, that 
8 the Son's Preſentation, Inſtitution and Induction Were void, and that he 
was a Perſon for ever after diſabled to accept of that Benefice. Mich. 
13. Jac. the King v. Biſhop of Norwich. Cole, &c. 2 Cro. 385. Roll's 2. 
Rep. 236, 237. 3 Bulſtrode 91. Paſch. 17 Fac. Booth v. Potter. 2 Cro. 


Procure- 
ment by a King's Preſentee to be deprived for ſome Crimes, and ten Days before 


4 age the Deprivation, procured a Grant of the next Avoidance to a Stran- 
; ger; and ten Days after the Avoidance by Deprivation, procured the 
Stranger to preſent his Son the ſecond Time; = which laſt Preſent- 

| ment, &c. this Action was brought, and the Judgment by all the Court 
1 was, That his ſecond Preſentation was void, and that he was uncapa- 
1 ble of the Benefice for ever. Sir Simon Degge, in his Parſons Coun- 
! ſellor, takes the firſt Opinion to be more rational than the latter, by 
reaſon of the penning of the ſaid Statute ; the Words of which are, 


ſhall, #c. from thencefozth be adjudged a diſabled Perſon in Law, to 
1 5 have oz enjoy, &c. And though the Incumbent in this Caſe take and 
i Q. accept the Benefice upon the corrupt Contract, yet as to him it is not 
Forfeiture, if corruptly taken. Parſon's Counſellor, but Cuære. However, it is 


23 Contract, by reaſon of which he is preſented, he is for ever diſabled to 
hold that Benefice for which the Contract was made, and doth forfeit 


the double Value of one Year's Profit of every ſuch Benefice by the 
Statute ; and the Forfciture of the double Value of one Year's Profit 


early Value of the Benefice, as the ſame may be rented, which ſhall 
de tried by Jury. Co. Iaft. 3. c. 71, 154. 

Wbere tbe And though the King (to whom the Turn goeth) would preſent him 
Ne before, or after he is convicted of the Simony, with a Noz-obſtante the 
not enable Simony, yet he cannot enjoy that Church, as being by the Statute ut- 
ö the Simonift. terly diſabled during his Lite. 77:7. 4 Car. Hall v. Blundell. Hetly 
„ 10. Yea, though the true Patron never preſented him, but only an 
Uſurper. Paſch. 13 Fac. King v. Cole and Saker. 2 Cro. 385. And 
the ſame Caſe. Roll's 2 Rep. 235. And thought the King ſhould ſay, 
that the Simoniſt ſhould ſtill continue in his Benefice he had gotten, 


and thereupon he ſhould not be removed till Death; yet (by Coke, 


4 ; Chief Juſtice) the King ſhall have the next Preſentation. Mich. 13 


Fac. King v. Saker. 3 Bulſtrode 88. And though the King Grants a 
Special Pardon to the Simoniſt of his Crime, yet, as Hobart held, in 
: 4 Winchcomb 


4 % 
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— thereby diſpoſſeſſed him, but (which is more than he is enabled to do 


533. 1 Inſt. 120. a. But in this Caſe, the Father did procure the 


| That the Perſon ſo cozruptly taking, pꝛocuring, ſeeking oꝛ accepting, 
the Preſen= clear, that if the Preſentee be cither Party, or privy to the Simoniacal 


of the Church, is not to be accounted according to the Valuation in the 
King's Books in the Firſt-Fruits Office, but according to the full and true 


W. 


ed by the general Words of a Pardon (as all Things that the King can 
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Winchcomb and Pulleſion's Caſe. Paſch. 14 Jac. Hobart 167, the Simon,. 
Church remaineth all void to his Preſentation, The Reaſon of the The Ne 
Opinion is, that the King cannot enable him, whom an Act of Parlia- ſon. 


ment (as in this Caſe) hath diſabled. Saker's Caſe. 2 Cro. 386. Trim. 


10 Fac. Dr. Harchiſous Caſe. 12 Co. 101. 1 Iaſt. 120. a. For the 
Law being abſolute and direct, cannot be diſpenſed withal by any 
Grant or Non-obſtamte, as it may be when a Thing is prohibited / 
modo, as upon a Penalty given to the King, or King ons Informer. 1 
Inft. 120. d. 3 Iaſt. c. 71.And there is ever obſerved a Difference betwixt niference 
him, that is Simoni acus, and him that is Simoniace Promotus ; for between Si. 
Simoniacus is he who makes the Contract or Promiſe for a Benefice, or Sram Ig _ 
is conſenting and privy to it, and is diſabled to take the ſame ; and is Promote, 
therefore by the Canon Law to be deprived of any Benefice that he had 
before: But Simoniace Promotus is he, on whoſe Behalf a Simoniacal 
Contract or Promiſe is made by another, without his Privity or Conſent, 
and he ſhall only be deprived of that Benefice to which he is corruptly 
preferred. Paſch. 17 Jac. B. R. Lapthorn's Caſe. Booth v. Potter, 
2 Roll's Abr. Kithin v. Calvert. Lane 103. Snow v. Philips. 1 Keble 

81. O28 1 A 8 
F So if a Man be preferred to a Benefice by Simony, and afterwards General 
comes a general Pardon, which finds him in Poſſeſſion; though ſuch Pardon af. 
Pardon (Simony not being excepted) doth diſcharge the Puniſhment of — Log and 
Simony, both as to the Patron and Incumbent, ſo that the Forfeiture 


of the double Value of the Benetice is not recoverable upon either ; yet 


that will not enure to the Settling of him in that Benefice, which was 


never full by Reaſon of the Simony. Trin. 41 Eliz. Smith v. Shel- 
bourn. 3 Cro. 685. and in Owen 87. Neither will Simony be pardon- 


or may Pardon;) but there ought to be ſpecial and particular Words N __ 
to that Purpoſe. 15 Car. 2. C. B. Philip's Caſe. 1 Sid. 170. Mich. 
16 Car. 2. B. R. Snow Leſlee of Crawly v. Philips. 1 Sid. 221, 222. 


The ſame Caſe. 1 Keble 780. It was reſolved in theſe Caſes, That 


although Simony ſhould be included within the Words of a General 


Pardon, yet that ſhould be only as to the Forfeitures, but not ſo as to 

enable the Perſon to hold his Benefice; and Brrton's Caſe in 6 Co. 13. 

that ſeems to be to the contrary, was denied for Law. Trim. 27 Car. Forfeitures 
2. C. B. the King v. Turoil. 2 Modern Rep. 5 2. And as to theſe pe- hon. 
cuniary Eorfeitures by the aforeſaid Statute. 31 Fl. 9. 8. One Moietp 


of them ſhall be ta our Sovereign Lady the Queen, &c. and the o⸗ 


ther Yoiety to him 02 them that will ſue fo2 the ſame, by Action of 

Debt, Bill, Plaint oz Inkozmation, in any of her Pajeſty's Courts 

of Recozd; in which no Eſſoin, P2oteftion, Pꝛivilege o2 Mager of 

Zaw ſhail be admitted oz allowed. BN | 
The Courts of Record to be here underſtood, are the Chancery, In what 

King's-Bench, Common Pleas and the Exchequer, but not any inferior Cory of 

Court of Record. Crregory's Caſe. 6 Co. 20. And the Privilege and 

Protection herein mentiened,are to be taken from the common Protecti- 


on and Privileges of Officers and Courts, but are not to be extended by 


| nos gone Words, to the Privilege or Protection* of Parliament, as 


is obſerved by Parſorzr's Counſellor, 67. And this Act doth not only ＋% hat 3 
extend to Benefices with Cure, but to Dignities, Prebends, and all o- nefices. ; 
ther Ecclchiaſtical Livings. 1 Iuſt. 120. a. And there is a Saving of 
the Eccletiaſtical Juriſdiction, as to theſe Caſes, 012. 0d. 9. That this 


Act, 02 any Thing herein contained, ſhall not in any wiſe extend to 


N take 
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Voidance by 
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pzꝛeſcribed oꝛ inſuced by the Laws: Ercleſiactical, £92 any the Ofences 
befage in this Ac mentioned, but that the ſame chall remam in Foꝛce, 

and may he put in due Execution, as might betoꝛe the making of this 
What Pro- Ack; this Act, 92 any Ching therein contained ta the contraxy thereof 
che pfl In any wiſe notwithſtanding. And therefore the Eecleſſaſtical Court 
Court a- may proceed againſt a Simoniſt, pro ſalute animæ, and upon Examina- 
go *- tion and Evidence deprive him for that Cauſe. -- Trin. 41 Elia. Smith 
vi. Shelbourn. 3 Cro. 685. though he was not Privy to the Contract, be- 

” cauſe there be not any Acceflaries/in Simony; and though he was pre- 


ſented by an Uſurper, and the true Patron did recover the Advowſon 


a and Preſentation. Mich. 42 and 43 Eli. Boker v. Rogers. Moor 914. 
Yea, and though a General Pardon did follow the Simony, in which 
Simony is not excepted, yet the Eccleſiaſtical Court may proceed to 
Sentence Declaratory; that the Simoniſt was an Intruder, and that his 
Admiſſion, Inſtitution, &c. are utterly void, as if they had never been : 

For though the Puniſhments of Simony are taken away by Pardon, yet 


the Church remaineth void, 41 El;z, Smith's: Caſe, Omer 87. 3 Cro. 


2 Ne abi ſupra. And when the Spiritual Court hath ſo ſentenced the Simo- 
ral Court ny, the Temporal Court ought to give Credence thereto, and ought 
ought © not to diſpute whether it be Error or not: For the Temporal Court 
ce cannot take Cogniſance of their Proceedings, whether they be lawful 
or not; which is the Reaſon, that in the 'Temporal Court it ſufficeth 

to plead a Sentence out of the Spiritual Court briefly, without ſhew- 

ing the Manner thereof, and of their Proceedings. And though it was 

ſaid, that in the Spiritual Court they ought not to have intermeddled 

byes 6 "0 to deveſt the Freehold, which is in the Incumbent after Induction, 
o de aber True indeed, they would not alter the Frechold; but they by proceed- 
ing, meddle only with the Manner of obtaining the Preſentment, which 
by Conſequence only deveſteth the Freehold from the Simoniſt, by 
the Diſſolution of his Eſtate, when his Admiſſion and Inſtitution are 
voided, and therefore may proceed. Mich. 42 and 43 Eliz. Baker v. 
Rogers. 3 Cro. 789. Trin. 41 Eliz. Smith v. Shelbourn. 3 Cro. 686. Or 
rather, the Church being made void by Act of Parliament, he who 
pretends to be Incumbent thereof hath no Freehold therein, ſo depri- 
Caution. ving of him, cannot be ſaid to deveſt any Freehold from him. Howe— 
ver, it is beſt, that not any of the Articles to be examined upen, in this 

Caſe, be ſuch as may expreſly draw the Right and 'Title of the Benefice 

into queſtion, leſt Oecaſion be taken from thence to bring a Prohibiti- 

on. Hill. 11 Fac. Sir Milliam Bowyer v. High-Commiſſion Court. 2 
Bulftrode 182. And Warburton: then ſaid, That if one be preſented by 

Simony, and he who is preſented is Party, or Privy to the Simony, he 

ſhall be deprived, and alfo diſabled to take any other Benefice; but if 

Simony be- he be preſented by Simony between two Strangers, whereto he is not 


* 


_ tween two privy, he is deprivable by reaſon of the Corruption, but not diſabled 


—_ any other; for ſo (ſaid he) is the Rule of the Civil Law. 
Mich. 42 and 43 Eliz. Baker v. Rogers. 3 Cro. 789. 


Reaſon of void in Law, ſo by Reaſon of the Preſentment it ſelf; for in all Caſes 
2 where a void Preſentment is made to a void Church by one that hath 
no Right, though Inſtitution and Induction follow thereupon ; or where 
Collation (which is in effe& Preſentation and Inſtitution) is made by 

the Biſhop to the Church of another, before he hath Title by Lapf. 
to collate, .the Church doth remain void at all Times after the fix 
4 „„ - 
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The Clergy-Mans Lau Os, Chap. V. 


Dee take away, 92.refrajn any Punimment, Pain oz Penalty Annen 


As by Corruption preceding a Preſentment, a Church may remain 
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Months, to the Preſentation of the very Patron. For Inſtance : If a Uoid Pze- 


Clerk (a Church of the Patronage of a common Perſon being void, and 


not lapſed to the King) doth N Preſentation from the King, 
which declareth, That thE Title Aoth belong to him, Ratione la pſus, 


| ſuch Preſentation is void, becauſe it ſuppoſeth a Right in the King, 


= . 
1 

. 
— 


when there Was none, ald was obtained by MiFEinformation, whereby 
the King Fray deceiyeg, who intended no Uſurpation or Wrong; and 
therefore: the King in fuch Cafe; tan'be no Uſurper, but the inhituti- 
on made by. Reaſon of ſuch void Pręſontment, ſhall be but as 4 Col- 
lation of the ur which makes no binding Plenarty againſt the 
true Patron; fo that he may not only bring his Quare 17 85 when 
he will, but alſo preſent his Clerk ſeven Years after; and if the Biſhop 
doth receive his Clerk, the other is out io fatzo; yet till then he is 
to all others a full Incumbent, and not in the Nature of a Curate 
only, and may ſue for Tythes, and is capable of a Confirmation from 
the King, (but Ozere as to that) as the Book is. 11 H. 4. 7. And 
therefore the Chief Juſtice Hobart was of Opinion, That if the 
Patron brought a Ovare Impedir in this "Caſe, the Incumbent 
muſt be named, or elfe he could not be removed; and alſo, 
that ſuch a Plenarty did bar the Lapſe of the Metropolitan and 
the King. Hill. 17 Fac. Gawdy v. Biſhop of Canterbury, &c. Ho- 
bart 302. | 225 : 1 WHIT in 12 7 25 
Though Inſtitution and Induction do follow, upon a good Pre- 
ſentment, yet the Church may remain void in Law, by treaſon that 
ſomething required to be done by the Preſentee, bet: 
on, was. not performed. And therefore if a Preſentee be admitted to 
a Benefice with Cure, unleſs he hath firſt ſubſeribed the Articles 
of Religion agreed upon in the Year One thouſand five Hundred 
and ſixty two, in the Preſence of the Ordinary, his Admiſſion, 
Inſtitution and Induction are meerly void in Law, as if they ne- 
ver were. Stat. 13 Fliz. c. 12. But becauſe the 'Prefentation is 
not alſo made void, it ſeems by the Reaſon and Authority of 
ſome Books, that Lapſe doth not run till after Notice given by 
the Ordinary of ſuch Non-ſubſcription, as Trin. 17 Car: C B. the 
Biſhop of Hereford and Okely's Caſe. March 119. Parſon's Law, 
c. 18. Parſons Counſellor, 76. 1 And. 62. YORI 
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ſentments. 


WO ISIS 


King decei- 
ved in his 
Preſentayion> 


Quare Impe- 
dit by the 
Patron, 


Voidance 
through De- 
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Notice. 
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Uoid ad · ; CH A p. VI. r 


miſſions by 
— Church ee by taking. PIN Admiſſion 
Inſtitution, &C. Simoniacally; or for not 


| ſubſcribing the Articles, &c. And of De- 
 privation, the Cauſes thereof, &c. and of 


the Archbi ny Power 7 in e Bi- 
Wo 


] T hath been ſhewed in ſeveral Inſlances i in the former Chapter; that 


notwithſtanding Preſentation, Admiſſion, Inſtitution and Induction 

had, a Church by the Act of the Law may remain void; and there are 

4131 ſeveral 5 4 Caſes, whereby a Church, by the Act of the Law, 

31 Ei. may become void: Fo; it is enaied, by 3: EI. e. 6. That if any Perſon, fo2 
Againſt ta- any Sum of Money, Reward, Gift, Profit o: Commodity whatſo- 
king Monies ęper, directly 02 indiredly (other than fo2 uſual and lawful Fees;) o2 


ey 22 ko; o2 by reaſon of any P2omiſe, Agreement, Gzant, Covenant, 


miſſion and Bond, o; other Aſſurance, of 02 fo2 any Sum of Money, Reward, 
I, Gikt, Pꝛoſit 02 Benefit whatſoever, direckly o2 indiretly, admit, in⸗ 
See Cro. Eliz, Veſt, inſtitute, inſtal, induf oz place any Perſon tn, 02 to any Senefice 
a 75 with Cure of Souls, Dignity, P2ebend, oz other Living Eccleſia- 
Cera. Car. 3 30. tical, that then every Perſon ſo offending, ſhall fozfett and loſe the 
double Ualue of one Pear's Pꝛoſit of every ſuch Benefice, Dignity, 
Pꝛebend and Living Eccleſiaſtical. And that thereupon, immediately 
from and after the Jnveſting, Inſtallation 02 Juduffon thereof had, 
the ſame Benefice, Dignity, Pꝛebend, and Living Eccleſiaſtical, ſhall 
be eftſoons merely void; and that the Patron o2 Perſon to whom the 
Advowſon, Gift, Preſentation 02 Collation, ſhall by Law apvertain, 
ſhall and may by Uertue of this Ad, pꝛeſent oꝛ collate unto, give and 
diſpoſe of the ſame Senefice, Dignity, Pꝛebend oz Living Eccleſta⸗ 

ſtical, in ſuch ſozt, to all Intents and Purpoſes, as if the Party ſo 2 

admitted, inſtituted, inſtalled, inveſted, inducked oz placed, had been 

. 02 were naturally dead; and by the ſaid Stat. 31 El c. 6. Set. 10. pars peſterior, ; 

If a Clerk If a Clerk fo cozruptly entring into the Miniſtry, o2 receiving Ozders | 
entring Si- Simoniacally, doth at any Time within ſeven Years after accept and 
Ts take any Benefice, Living, oz P2omotion Eccleſiaſtical, immediately 

fice 7 Years from and after the Jndufton, Inveſting oz Inſtallation thereof, oz 
1 after. thereunto had, the ſame Benefice, Living and Pꝛomotion Eccleſia- 
bl | ſtical, ſhall be eftſoons merely void, and the Perſon to whom the 
bl. Right of pꝛeſenting doth appertain, may p2eſent, oz collate to, 02 be⸗ 
ſtow the ſame, as ik the Perlon inducted oꝛ inſtalled were naturally dead. 
Yet Patron But Note, That the Living is not void in either Caſe, but from and 
has no Ad. after the Inveſting, Inſtallation or Induction, and therefore, until af- 
„ ee e ter Induction, the Patron hath no Advantage: And though after the 
* &ion, Clerk is inducted or inſtalled, in the aforeſaid Caſes, the Patron may 
preſent ; yet if he doth not, no Title to confer or preſent by Lapſe 
doth accrue, but after fix Months next after Notice given of ſuch 
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Avoidance by the Ordinary to the Patron, by the ſaid Stat. 31 El. c. 6. Peclarati- 
Seft. 7. and in Minchcomb and Pallefton's Caſe. 14 Fac. Hobart 167. — otrbay 


So by 14 Car. 2. c. 4. It any Perſon oz Perſons be to be admitted to & 

any Deanery, Canonry oz P2ebend of any Cathedzal oz Collegiate 8, 14- 

Church, o2 to any Maſterſhip, Þeadſhip, Fellowſhip of o2 in any Col- 57%; 9 8.5 

lege, Pall, Houſe of Learning oz Poſpital; oz to any Pꝛokeſſoz's 

Place, Reader's Place in either of the Univerſities, and in any Col- 

lege elſewhere, oꝛ to any Parſonage, Utcarage, Eccleſiaſtical Dignity 

o Pꝛomotion, Curate's Place, Le#ure and School, publick oz pꝛi⸗ 

vate, and do not at oz befoze his oz their reſpedive Admiſſion to be 

Incumbent, o2 have Poſſeſſion thereof, ſubſcribe the Declaration 02 

Acknowledgment, [mentioned in], the ſaid Act, ce ſo much thereof Declaration 

as now by Law is in Force, to be ſubſcribed unto] ſuch his reſpettive 105 — 

Deanety, et. ſhall be void, as if ſuch Perſon ſo failing were naturally 

dead. See the Declaration to be ſubſcribed at Chap. 15. fs 
If the Admiſſion be to a Maſterſhip, Headſhip or Fellowſhip in any Before whom 

College, Hall or Houſe of Learning, or to a Profeſſor's or Reader's e be made. 

Place in any of the Univerſities, the Subſcription is to be made before 

the Vice-Chancellor of the reſpe&ive Univerſities for the Time being. 

or his Deputy: And if the Admiſſion be to any of the other aforefaid 

Preferments; the Subſcription is to be made before the reſpective Arch- 

biſhops, Biſhops, or Ordinary of the Dioceſe. And every ſuch Parſon, 

Vicar, Curate and Lecturer, (after ſuch Subſcription made) is to pro- Certificate 

cure a Certificate under the Hand and Seal of the reſpective Archbi- to be read, 

ſhop, Biſhop, or Ordinary of the Dioceſe (who are bound upon De- 

mand to make and deliver the ſame) and publickly and openly to read J 

the ſame; together with the Declaration or Acknowledgment before- 

mentioned, upon ſome. Lord's-Day, within three Months then next 

following, in his Pariſh-Church where he is to officiate, in the Preſence _ 


of the Congregation there aſſembled, in the Time of Divine Service: 


And every Perſon failing therein; doth loſe ſuch Parſonage, Vicarage or 
Bencfice, Curate's Place or Lecturer's Place reſpectively, and is utterly 
diſabled, and ipſo facto deprived of the ſame; and ſuch Parſonage, 
Vicarage or Benefice, Curate's Place or Lecturer's Place doth become 
void, as if he was naturally dead. 


Alſo every Perſon; that ſhall hereafter be pzeſented; oz called, $:#. 14 Car. 
02 put into any Eccleſiaſtical Benefice o: P2omotfon within this £54 5.5 | 


Realm of England, Dominion of Wales, and Town of Berwick upon Stat. for 
Tweed, ſhall in the Church, Chapel oz Place of publick Worſhip, be- reading the 
longing to his laid Benefice 02 Pꝛomotion, within two Months next Seren {ne 
after he ſhall be in the afual Poſſeſſion of the ſatd Eccleſiaſtical Bene- Prayers, Sr. 
fice 02 Pꝛomotion, upon ſome Low's-Day, openly, publickiy and ſo- 
lemnly read the Mozning and Evening Pꝛapers appointed to be read 
by, and accozding to the Book of Common⸗Pꝛaper, at the Times 
thereby appointed; and after ſuch Reading thereof, ſhall openly and 
publickly, befoze the Congregation there aſſembled, declare his un⸗ 
keigned Aſſent and Conſent to the Uſe of all ſuch Things therein con- 
tatned and pꝛeſcribed, accoꝛding to the Fo2m appointed: And that all 
and every ſuch Perſon, who ſhall (withoutj ſome lawful Impediment, 
to be allowed and app2oved by the O2dinary of the Place) neglef o2 
refufe to do the ſame, within the Time afozeſaid; o2 (fn caſe of ſuch 
Impediment) within one Month after ſuch Impediment removed, 


_thall, ipſo tao, be depzived of his ſaid Eccleſiaſtical Benefices and 


w Pl. 
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Common- Pꝛomotions; and that from thencekoꝛth it ſhall and may be lawful to 
Pzayer not and fo2 all Patrons and Dono2s of all and ſingular the ſaid Eccleſia. 
— tical Benefices and Pꝛomotions, 02 any of them, (acco2ding to their 
reſpetive Rights and Titles) to p2elent oz collate to the ſame, as 

though the Perſon oz Perſons fo offending oz neglefting were 


| Dead. a | | 3 Mk : 
144.6. 16. But by Seck. 16. tis pꝛovided, That no Title to confer oz pꝛeſent by 
Lapſe, ſhall accrue by any Avolidance 02 Depzivatian, ipſo facto, by 

Uertue of this Statute, but after ſix Bonths after Notice of ſuch 
Avoidance 92 Depzivation, given by the Oꝛdinary to the Patron, oꝛ 

ſuch Sentence of Depivation openly and publickly read in the Pa⸗ 
riſh⸗Church of the Benefice, Parſonage, Uicarage, becoming void, 

o2 whereof the Incumbent ſhalt be depaived by Qertue of this ad. 

This Af, 92 any Thing therein contained, ſhall not be pꝛejudicial oz 

hurtful unto the King's Pꝛokeſſoz of the Law within the Univerſity 

ok Oxford, fo2 oꝛ concerning the Pꝛebend of Shipron, within the Ca- 

thedzal Church of Sarum, united and annexed unto the Place of the 

ſame King's P2ofeſſo2 fo2 the Time being, by the late King James of 

Bleſſed Memoꝛy. | | 
This Clauſe of the Statute concerning the Reading of the Morning 


How far the ; : 
Clauſe doth and Evening Prayers, and declaring an unfeigned Aſſent and Conſent 


2 to the ſame, doth extend to meer Stipendary Prieſts, who come in 
without any Preſentation, Gc. although the Words be, That the Pa- 1 
tron ſhall pzeſent, as if the Offender was dead; for where the Caſe = | 
was, That the Dean of Lincoln demiſed the ReQory of M. to one 
P. for three Lives, and the Leſſee covenanted to provide and find a ſuf Pp 
ficient Miniſter or Prieſt to ſerve in the ſaid Church of M. to be allowed 
of by the Dean and his Succeſlors ; it was adjudged, that a Stipendary 
M.iniſter found by the Leflee, purſuant to his Covenant, was to read 
th the Morning and Evening Prayers, and declare his Aſſent, according tothe 
38 Clauſe of this Statute; and for Want thereof, is to be taken as a Per- 
10 ſon deprived, uncapable to recover any Thing for his ſerving there. 
—_ Mich. 33 Car. 2. C. B. Carver v. Pinkey. 3 Levins 82. 
=> Not reading Likewiſe every Perſon that is admitted to any Benefice with Cure, 
it 9.39 Arti- except that within two Months after his Induction, he doth publickly 
5 Vid. 1b. Seck. read the Thirty nine Articles agreed upon in the Year 1562, in the 
* 17& Stat. ſame Church whereof he ſhall have Cure, in the Time of Common- 
bY 33 Ele. Prayer, with Declaration of his unfeigned Aﬀent thereto, he ſhall be 
upon every ſuch Default, ipſo f, immediately deprived. Hat. 13 
Elis. c. 12. The Declaration of unfeigned Aſſent aforeſaid muſt be 
abſolute, without Condition; and therefore a Clerk having read the 
Articles, and ſaid, I give my Conſent unto them, ſo far forth as they 
agree with the Mord of God; the Eccleſiaſtical Court was ſuffered to 
procecd to a Deprivation of him, though he ſued to ſtop Proccedings 
there, by a Prohibition from the Temporal Court. Mich. 33 and 34 
Eliz. Smith v. Clarke. 3 Cro. 252 
1 If the Articles be not read, as aforeſaid (though the Ordinary may 
3 deprive for the Cauſe, by Judicial Proceedings) yet the Church, upon 
ſuch Neglect, is abſolutely void at the End of two Months, as to the 
f Perſon inducted into it; nor will a General Pardon extend to a Reſtau- 
_ ration of him, for that ſuch Pardons are generally to be extended only 
"8 to Offences and Contempts, for which a Perſon may be puniſhed by 
_ Indictment; but in this Caſe the Puniſhment is, to loſe his Living. 
Trin. 41 Elis. Baker v. Bret and Robinſon. 3 Gro. 690. Trin. 35 EL. 
| | ___ Green's 


Forfeits his 
Living. 
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Green's Caſe. 6 Co. 29. However, though it be void as to the Incum- 39 Articles 

bent by his Neglect, fo that the Patron may preſent again; yet not ſo, 9.0992 , 

as that he muſt of Neceſſity preſent to avoid a Lapſe : For it is enact- Ses 6. Ce. 59; 

ed, by 13 El. c. 12. Sekt. 8. That no. Title to confer, oz pꝛeſent by 2% 3772 

Lapſe, ſhall accrue upon any: Oepztvation, ipſo facto, but after ſit Notice to 

Months after Notice of ſuch Depaivation given by the Oꝛdinary to the en 

Patron. Trin. 17 Car. the Biſhop of Hereford and Okely, March, Les, 

Caſe 196. Hil. 22 and 23 Car. 2. Shute v. Higden. Vaughan 129. 2 
ones 18. And though the Patron hath a perſonal and manifeſt Know- 

— that his Clerk hath not read the Articles, according to the Sta- 

tute, as if he by Suit hath obtained a Declaratory Sentence of the 

Avoidance for that Cauſe, yet he ſhall not be bound thereby to prefent 

a void Lapſe, but may ſafely expect the Ordinary's Intimation ; nor 

doth the Intimation of another ſatisfy the Law. Paſch. 22 El. Dyer 

F. 369. Trin. 44 Eliz. Green's Caſe, 6 Co. 29. b. In like Manner, by Voidance by 

26 H. c. 3. and 2, 3 Ed. 6. c. 20. If any Sum of Money being once wenns 

due by any Jncumbent, of any Dignity, Benefice oz Spiritual P29- the King. 

motion, charged with the Payment of Tenths to the King, and rea- 

ſonably demanded and required, (any Time after the Feaſ of the 

Nativity of our Lozd, at their Dignities, Hoſpitals, Colleges, 

Churches, Chanteries, o; Houſes, by the Archbiſhop oz Biſhop, 92 

ſuch as ſhall be charged with the Tolle#ton of any Part of the ſaid 

Penſion, 92 by any other their Miniſters, Servants oz Officers, to 

pay ſuch Poꝛtion of the laid Penſion and yearly Rent, as they ſhall 

be taxed and aſſeſſed) be not truly contented and paid unto ftich Arch- 

biſhop 82 Biſhop, oꝛ their Min iſters and Dfficers, and to ſuch other 

Perſon 92 Perſons, 62 their Miniſters oz Servants as ſhall have the 

Charge of Collection thereof, every Pear yearly, at the Time of ſuch 

- Requeſt and Demand thereof; oz elſe within fozty Days next after 

every ſuch Bequeſt, at the furtheſt : Then every Incumbent making 

ſuch Dekault of Payments, after ſuch Ocfault certified thereof into 

the King's Erchequer in Writing, under the Seals ofany Archbiſhop, 

Biſhop, 92 of ſuch as be limited and charged to the Collection of the 

Penſion, by the Act of 26 H. 8. c.3. ſhall be adjudged, ipſo ſacto, depꝛi⸗ 

ved of that only Dignity, Benefice o2 other Eccleũaſtical Promotion, 

by what Name ſoever it be called, whereof ſuch Certificate ſhall be 

made, lo that ſuch Dignity, Benefice, o2 other Eccleſiaſtical ꝛemo⸗ 

tion, whereof any Incumbent making tuch Default of Papment ſhall 

be adjudged depzived, as is akozeſaid, ſhall be clearly void and deft- 

tute of an Jncumbent in Law, to all Intents and Purpoſes, as if 

luch Incumbent, making ĩuch Oekault of Payment, were dead indeed. 

Compare Stat. 26 VI. S. c. 3. with Stat. 2 and 3 E. 6. c. 20. 

When a Biſhop doth certify as aforeſaid, any Perſon's Refuſal or Biſhop's 
Neglect, to pay his Tenths, his Certificate is not peremptory ; becauſe Certificate 
the Biſhop doth it only as an Officer, and not as a Judge, as in the 5 
Caſe of Baſtardy: And therefore the Party concerned in ſuch Certifi- be ee WY 
cate, may be admitted to his Traverſe of it, and the Default in not 
paying, ſhall be tried by Jury; and though the Biſhop hath certified 
the Refuſal to be after Demand duly made, yet if the contrary be 
found by Verdict, the Judges are to rely upon the Verdict, and not the 
Certificate. That the Certificate may be good, there ought to be an 
expreſs Demand to pay the Tenths; and the Officer of every Biſhop peman, 
that doth demand them, ought to be Authorized to receive them; , + "I 
wherefore a Demand made by an Apparitor is not good, and the Officer © 

: | Cannot 
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Tenths, e. cannot appoint them to be paid to another Perſon as his Deputy, or at 
not paid. any other Place than where the Incumbent is to pay them, 78. his 
own Houſe, or Church ; or if a Member of a Cathedral, at his Stall in 
the Quire, (for upon Non-payment, the Place of Demand muſt be cer- 
tificd) and that they were demanded in the Name, and by the Autho- 
rity of the Biſhop: Mich. 29 and 30 El. the Queen g. Blancher, 
3 Cro. 80. the ſame Caſe. Moor 915. Mich. 39 and 40. EF Reyner v. 
Parker. Moor 541. Paſch. 22 El. Savile Caſe. 2. 1 Leonard 269. 
And if the Tenths; after that they are demanded, and before the 'Time 
limited by the Statute be expired, be paid by any Incumbent into the 
Receipt of the Exchequer, and the Biſhop of the Dioceſe doth after cer- 
payment be- tify, that the Incumbent hath not paid his Tenths, this Certificate is 
fore Certifi- not of any force. Paſch. 22 lig. the Biſhop of Coventry and Litch- 


cate made. fl v. Beacon. Savile, Caſe 63. When any Avoidance is upon Certifi- 


Place; 


cate of Refuſal, or Non-payment of Tenths, the Ordinary is not 


bound to give Notice to the Patron of ſuch Avoidance, but the Patron 
muſt take Notice, and preſent at his Peril, within fix Months after 
ſuch Certificate duly made. Paſch. 7 Eliz. Dyer, Fol. 237. And ſo it 
is in all Caſes, where an Avoidance is made (as here) by Act of Par- 
liament, unleſs it be ſpecially provided thereby, that Lapſe ſhall not 
run but from 'Time of the Notice. | . 
voidance by The laſt Means by which a Church doth become void, by the Act 
Deprivation. of the Law, is, by the Deprivation of the Incumbent thereof, by Sen- 
tence in the Eccleſiaſtical Court, grounded upon ſome Act or Defect, 
there duly proved againſt ſuch Party deprived. In all Caſes before- 
mentioned, where a Church doth either remain, or become abſolutely 
void, by the Act of the Law, as to the Pariſhioners, Gc. as well as the 
Patron, yet if the Perſon inſtituted and inducted thereinto doth conti- 
By Sentence Nue therein afterwards as Incumbent, the Ordinary may examine the 
of the Ordi- Matter, and declare the Church void, by Sentence in the Eccleſiaſtical 
TONE" Court. And in Caſes where the Church is void by the Act of the Law, 
notwithſtanding Inſtitution and Induction had, and Papſe doth not 

run, but from the Time of Notice from the Ordinary, the Ordina 
ought to proceed to a Judicial Enquiry, and to declare the Church 
void by Sentence, before he may give Notice of ſuch Avoidance. But 
by this Act of his, the Church is not {orpenly void by the Deprivation, 

but only hereby declared to be voided by t 

| tence came. And therefore, a Church, properly ſpeaking, is void by 
Deprivation, when it was only voidable before the Sentence, by rea- 
ſon of fome Defe& or Crime, and by the Sentence is made actually 
Lay-man or Void. For Inſtance: If a meer Lay-man, or a Deacon, not being 
Deacon ad- three and twenty Years of Age, be admitted to a Benefice with Cure, 
ING, with their Admiſſion, Inſtitution and Induction, (as before is ſhewed, c. 5.) 
are meerly void in Law without Deprivation. Or if the Deacon ad- 
mitted to a Benefice, be not admitted to Adminiſter the Sacraments 
within a Year after his Induction, if he be not admitted before; that 
Lay-manad- is, ordained Prieſt, Sat. 13. c. 12. But if a Lay-man be. only admit- 
ures ted to a Sine-Curez or if a Deacon being three and twenty Years of 
Voidance by Age be admitted to any Benefice, whether with or without Cure, their 
Deprivation. reſpective Benefices ſeem to be only voidable by Sentence of Deprivati- 
on in the Court Chriſtian. And the Reaſon of the Difference is, be- 
cauſe in the firſt Caſe, the Statute of 13 El. c. 13. doth not only Pro- 


rn hibit the Admiſſions of ſuch to Benefices with Cure, but alſo declares 
the Admiſſions, Inſtitutions and Inductions of them, to be meerly void. 


3 But 


e Law, before ſuch Sen- 
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But in the latter Caſe, the Statute of 1 4 Car. 2. c.. doth only make ſuch Dath, &c. 
Perſons uncapable of being admitted to Benefices, upon pain to forfeit for 4-040 
cvery Offence the Sum of 100 J. but doth _— their Admiſſion void: Ec. y 
And (ashath been ſhewed) a Lay-man might have been admitted to, and N 
enjoy a Sine-Cure, and a Deacon might have been admitted to any Be- by 14 Cay. 2. 


nefice; yea, and tho a Lay-man, who, by Law, was ever uncapable of « 4. 


holding a Benefice with Cure, had been admitted to ſuch Benetice, yet 


this, at the Canon and Common Law, had not been a meer Nullity, 
before the Stat. 13 El. c. 12. but the Church was full of ſuch a 


Lay-man to all Intents, notwithſtanding his Uncapacity, until ſuch 


Time as it was voided by Sentence of Deprivation. Mich. 12 and 13 

Eliz. Dyer 292. and by Anderſon, in Benefield and Pickering's Caſc. 

Hil. 36 Eliz. B. R. Popham 37. However Quære, Whether, when an 2.1f not 
A& of Parliament doth make any Perſons uncapable of being admitted void without 
to Eccleſiaſtical Benefices, under a Penalty, it doth not alter the Caſe, Peprivation. 
ſo as only by declaring them uncapable, all Admiſſions, &c. of them, | 
are void without Deprivation 2 But ſuppoſing that the Admiſſions and 
Inſtitutions of ſuch Perſons, in the Caſes put, are good, yet the Ordina- 

ry may void them by Sentence Declaratory in the Eccleſiaſtical Court, 

clſe ſuch diſabled Incumbents would hold their Benefices without Re- 

medy, and a Perſon made uncapable of being admitted to a Benefice 

by Act of Parliament, ſhould become capable of enjoying it by Inſtitu- 

tion and Induction, by the ſole Favour of. the Biſhop, and his Arch- 

Deacon. The like Law ſeems to be, in caſe any Perſon hath perempto- 

rily and obſtinately, refuſed to take the Oath of t he King's Supremacy, Oath of Su- 
(being duly offered before his Admiſſion to any Dignity, Eccleſiaſtical 3 
Promotion, Office or Miniſtry) and ſhould notwithſtanding be admit- . 
ted; for ſuch Perſon ſo refuſing, is preſently to be adjudged a diſabled 


Perſon in Law, to receive, take, or have the ſame Promotion Spi- 


ritual or Eccleſiaſtical. Stat. 1 El. c. 1. So if a Perſon utterly illiterate, lllicerate 
be duly preſented, inſtituted and inducted, he is aMncumbent de Facto; Perſon in- 
ws" he hath all Ceremonies to make him ſuch ; yet his Inability — 
is examinable, and his Church, for that Cauſe, voidable by Depriva- 
tion, as Hobart holds, in the Caſe of Colt and Glover v. Biſhop of 
Litchfield. Hobart 149. Alſo any Incumbent may loſe his Church peprivation 
by Deprivation, by reaſon of ſome Crimes; and for ſome Crimes, he for Crimes. 
is, ipſo facto, deprivable ; for others, not till after Admonition firſt gi- 
ven. If a Clerk be convicted of Homicide or Murder at Common Law Homicide, 
he is, ipſo facto, to be deprived of all his Eccleſiaſtical Benefices, by &*: 
the Eccleſiaſtical Law: But if there*be a Fame only, that a Clerk is 
guilty of the ſaid Crime, or if the Fa& be notorious, yet the Eccle- 
ſiaſtical Judge may not originally examine this Crime, to make a Man 
criminous ; for neither Felony, nor any other Capital Crime, is exami- 
nable in the Eccleſiaſtical Court. Huz's Caſe, Kelloway 181. no, not 
for Purpoſes that are determinable there, as is this Cauſe of Depriva- 
tion: But the Eccleſiaſtical Judge muſt expect, till ſuch Time as the 
Criminal hath been convicted in the Temporal Court, and hath had 
his Clergy there: And then may he be convented and libelled againſt. Caution. 
But there the Libel ought not to ſay, that he is an Homicide, or 
guilty of Man- laughter, &c. for elſe a Prohibition lieth : But only that 
he was convicted of Homicide, 6c. and ſo the Sentence of Deprivati- 
on ought to be grounded only upon the Conviction in the Temporal 
Court, without any further Examination of the Matter, by which the 
Verdict there given is not to be reel, but affirmed; 9 
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Depzivation the Perſon convicted doth deſire, that he may be admitted to his De- 
| * fence in the Spiritual Court, to prove his Innoeericy againſt the Ver- 
dict, yet that may not be allowed him, becauſe this would be to Im- 
peach in a Court impr a Sentence given in a proper Court. Hobart 
12421, 288; Searbs Cale, and Tyin. 15 Fac. the ſame Caſe. 3 Cro. 


+ O44 01141 — 
. hi the Time of Queen El;zabeth, an Act was made, That every 
of Clergy, Perſon d ÞPerfons, which hall be admitted oz allowed, to have the 

| Benefit02 Peivilege, of his, oz their Clergy, ſhall not thereupon be . 
8 delivered to the @winary, as hath been accuſtomed ; but after ſuch 
1 Clergy allowed, and Burning in the Hand, accozding to the Statute 
i in that behalf p2ovided, Gall fozthwith be enlarged and delivered out of 
Pe iꝛiſon, by the Juſtices befoze whom ſuch Clergy ſhall be granted, that 
Cauſe nottvithifanding. Before this Statute the Law was, that if any 
Clerk had prayed his Clergy, and was delivered to the Ordinary, he 
was re-examined by twelve Spiritual Perſons, yet only de Credulitate; 
and if he was acquitted, he ought not to be deprived ; but now being 
1 diſabled to make his Purgation, he unavoidably falls under the Cen- 
"ht ſure; nor doth his being ſet at large, and exempted from Purgation by 
1 the Statute; difafſhrm the Judgment in the King's Court, which is the 
if i only Ground of the ſaid Deprivation ; becauſe the Purgation before be- 
1 ing only de Credulitate, did not diſaffirm it, though thereby he was 
1 acquitted. Trim. 15 Fac. Searl's Caſe. 2 Cro. 430. 
3 Cauſes of ote, There are many other Cauſes of Deprivation in the Ecclefia- 
| Depriyation, ſtical Court, beſides thoſe before-mentioned, and generally all Depri- 
1 votions are by Reaſon either, iſt of Incapacity, or 2dly for Matter of 
1 Crime. Now for Matter of Crime, Deprivation is allowed of by the 
Common and Statute Law of this Realm in the following Caſes, 
2 . 
Adultery (See Incontinency ira) Vide 6 Co. 13. Latch. 22. & poſt. 
_ "= Atheiſm, Blaſphemy, Baſtardy, Forgery, Perjury, or other Facts 
i mala in ſe after a Conviction in the 'Temporal Court. Dyer 293. 
[ Common-Prayer, refuſing to Uſe it. 1 El. c. 2. is Deprivation, i pſo Fi 
fatto, or not reading it within 2 Months after Induction, or preaching 4+ 
in Derogation of it. 19 Car. 2. c. 4. Lide 5 Co. Cowdry's Caſe. 2 
Articles of Religion, not reading them within two Months after In- ; 
duction, and a general Pardon does not reſtore, which extends only to 
Offences for which Indictment lyes, but this is not puniſhable in that 
Manner. 
So not ſubſcribing them on taking a ſecond Living, makes the firſt 
void without any Declaratory Sentence. Vide ante. . 
So wiltully maintaining any Doctrine againſt them; but here Notice 
is neceſſary to be given to the Patron; otherwiſe the Biſhop can't col- 
late by Lapſe, as before is ſhewn. Vid. 13 El. c. 12. 6 Co. 23. 1 And. 
136. Dyer 369. N MA "a 
Dilapidation by the Opinion of my my Lord Coke. 3 Taft. 204. is. 
a good Cauſe of Deprivation, but fome think the Authorities he cites 
in the Margin, do not prove it, viz. 29 E. 3. f. 16. Where tis true 
< 2:9... . »,» therejis not one Word to that Purpoſe, and 3 H. 4.F. 3. is only the O- 
„ . _ "pinibn of Serjeant Tyrwhit, where Thirnins Chief Juſtice is of Opini- 
on, That if a Biſhop, Archdeacon, &c. committed Waſte in cutting 
Wood which they had in Right of the Church, they were not puniſh- 
able at common Law, and then Demands of the Bar how the Party 
could be puniſhed in the Principal Caſe, Whereto Tyroahit Anſwers, 
21 3 | he 
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he ſhall be depoſed as a Dilapidator of his Houſe, and Thyrning Re- 
plies, Let that be as it will, e . e. by common Law) yet by the Law 
of the Land he is not puniſhable. Notwithſtanding which I think that 


Dilapidations in Eccleſiaſtical Houſes and Buildings, and that therein 
the Place waſted was recoverable, which was Tantamount to a Depri- 
vation, __ ſeems clear, by 11 E. 2. 33241 E. 3.23.7 H. 6. 18. 10 
H. 7. J, Oc. | EIGEN 

And in the 9 E. 4. fo. 34. Tis held by Moihe, Juſtice, That if a 
Son give an Abbot, c. 10 J. to pray for the Soul of his Father, and 
he ſpends the Money, he ſhall not be deprived, becauſe he received the 


Depzivation 
and Ippeal. 


clearly at common Law an Action of Waſte lay at common Law for 


Gift in jure proprio, (or in jure Perſons) but if he aliened, Gc. any of 


the Abbey Lands, he might be deprived, for thoſe he had in jure Do- 
mis, And it feems to me there is the like Reaſon for a Deprevation, 
where Waſte is done in Houſes or Lands held in jure Eccisſiæ. See 
more of Dilapidations at the End of Chap. 39 

And of the | 
in his Treatife on the Subject. fo. 61. Who there eites Saccar's Cafe in 
Mo. 917. Where a Prohibition was granted againſt Dilapidations, eut- 
ting Trees, or doing any Waſte on the Parſonage. Vide 1 Lev. 107. 
1 Sid. 152. 2 820, 255 3 Bulſ. 158. And Ogære if the old Statute, Ne 
Reffores proſternaut arbores in Cemiterio, &c. was any other than a 
Declaration of the common Law. Fide c. 39. | 

One excommunicated for forty Days, is to be deprived. 

So may one Incontinent. Hob. 293. Cro. El. 41. 789. or one illiterate, 


Opinion was the late learned Biſhop of J/oreefler 


Hob. 149. But in theſe Caſes there muſt be a Declaratory Sen- 


tence. 
So may a Lay-man, but there muſt be a Sentence, and Notice there- 


of by the Ordinary to the Patron. 5 Co. 102, 1 And. 16. Dyer, 
293. 

For Nonage under twenty three, the Patron muſt have Notice. 
March. 119. Vide ante. | 

Ordinary Diſobedience to him. See 2 Cyo. 37. 

Plurality, This is void ipſo facto by the Statute. 21 H. 8. as before 
is ſhewn, and ſo no need of a Sentenec, and the Patron is to take No- 
tice thereof. Vide ante, & Cro. Car. 357. Babs 

Sacraments not adminiſtring them in the Form preſcribed. 

Surplice, not wearing it, Cc. 


Tenths, Ge. when demanded at the Churches or Houſes of Clergy- 
men by the Collector, and not paid in forty Days, &c. Vide ante. 


Simony, fee before, ch. 5. and Note this was a Cauſe of Deprivation 


before. 31 El. c. 6. 
If a Church be only voidable by Deprivation, and the Eccleſiaſtical 
Judge hath acually pronounced a Sentence of Deprivation againſt the 
Incumbent, yet if the Perſon deprived doth make his Appeal, the Church 
is not actually void, ſo long as the Appeal dependeth; and if the Sen- 
tence of Deprivation upon the Appeal be declared void, the Clerk js 
perfect Incumbent, as before, without any new Inſtitution. Fitzherb. 
Ar. 2 Ri. 2. Onare Impedit 143. 27 H. 7. Gard. 118. Trin. 7 Eliz. 
Dyer, f. 240. fee Mich. 33 and 34. El. Gaytor's Caſe, Owen 12. Packs 
mas Caſe. 6 Co. 18. 0 a nn 5 | 
Now as to Appeals in Eccleſiaſtical Cauſes, we may here obſerve 
from Authorities in the common Law. 'That ſuch Appeal does not lye 
from a local Viſitor, or in any Cauſe of a Temporal Nature. S Dy 
er, 209. 13 Co. 70. Nor did it lye from the High Commiſſion * 
. when 


Appeal upon 
Sentence of 
Deprivation. 


Where Ap- 
peals will 
lye or not. 


Appeals 


* 2 Ml. 
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. Pepzivation when in Being ; becauſe they themſelves were the King's Delegates, as 
5 acting by an immediate Commiſſion from him: And there was no Re- 
. medy againſt their Sentences, but a new Commiſhon to others, granta- 


ble by Vertue of the Royal Prerogative Independant on the Authority 


given by the Stat. 25 H. 8. c. 19. or any other Statute, Pide Mo. 


782. 4 Inſt. 340. 
s * * tis commonly ſaid, There muſt be a Warrant under the 


Sign Manual of the King, before the Lord Chancellor, or Lord Keeper, 
can Iſſue out any Commiſſion of Delegates, notwithſtanding the ſaid Sta- 
tute 25 H. 8. Which being entitled, An Act for the Submiſſion of 
the Clergy, and Reſtraint of Appeals, (i. e. to Rome) has in Section the 
fourth the following Words, touching Commiſſions of Delegates, & c. 
Stat, 25 H. . And koz lack of Juſtice at o2 in any Courts of the Archbiſhops of this 
CS on Realm, oz in any the King's Dominions, it ſhall be lawful to the Par- 
of Delegates. ty grieved to Appeal to the King's Majeſty, in the King's Court of 
Appea® Chancery, and that upon every ſuch Appeal a Commiſlton ſhall be direct- 
Archbilhop, ed under the great Seal to ſuch Perſons as ſhall be named by the King's 
Ec. Htghneſs, His Heirs 02 Succeflo2s, like as in Caſes of Appeal from the 
 Abmiral's Court, to hear, and definitively determine (ſuch Appeals, and 
Note tho the Cauſes concerning theſame. Thich Commiſſioners ſo by the King's 
2 ay 15, Highnels, His Hetrs and Succeſſozs to be named oz appointed, ſhall 
OA, is Have full Power and Authozity, to hear and determine every ſuch Appeal 
was revived . With the Cauſes and all Circumſtances concerning the ſame : And that 
by & Ela. ſuch Judgment and Sentence as the ſaid Commiſſioners ſhall make, and 


Decree in and upon any ſuch Appeal, ſhall be good and effeftual, and al- 


ſo Definitive: And no further Appeals to be had o; made from the ſaid 
Commiſſioners fo2 the ſame. 
The Reformatio Legum, ſpeaking of Appeals to the King, adds, Quo 
cum fuerit cauſa decoluta, eam vel Concilio Provinciali Definire volu- 
mus, ft gravis fit cauſa, vel a tribus quatuorve a Nobis ad id conflituen- 
| dis. But as that Book was never eſtabliſhed by any legal Authority, ſo 
- $29 cee the Practice has been all along to have Lay Judges joyn'd in the Com- 
fra. miſſion with Eccleſiaſticks contrary to the Rule laid down in that Book; 
8 Modern Practice, c. only from the Year 1639. a groſ Error. 
ro For thoſe Commiſſions being founded on the ſaid Statute, are hereby 
to be Directed to ſuch Perſons as ſhall be named by the King, general- 
ly, whereby he is no, Way reſtrained from nominating Lay Perſons, and 
in the following Words are, like as in Caſes of Appeal from the Admi⸗ 
ralty Court; From whence I believe no Inſtance can be found of a 
Commiſſion of Appeal granted to Eccleſiaſtical Perſons ſince the Reign 
of Rich. 2. who, I find, commiſſioned an Archbiſhop, and a Biſhop, 
int al to be Admirals of his Navy. Vide Matt. Paris, Matt. JÞeſtm. 
R. Howedon, J. Brompton, &c. ſub Anno 1190, 3 
Beſides how far the Eccleſiaſtical Perſons only ought to be entruſted 
to Judge on Appeals from Eccleſiaſtical Juriſdictions, may be worthy 
of Conſideration. And Note, 3 & 4 El. Cauſes. Dyer 209. 4 Inſt. 340. 
Lit. R. 232. Temporal Delegates were appointed Judges Eccleſiaſtical. 
"Tis true, they are commonly . called Commiſſions of Delegates, 
according to the Language of the Canon and Civil Law, but that Dc- 
nomination can ſurely derive no Right of Juriſdiction to Eccleſiaſtical 
Judges only; for then the 'Temporal Judges muſt be excluded from 
all Cognizance of Conceſſions, Donations, Alienations, Diſpenſations, 
\ © Promiſes, Compacts, &c. and no Executor, Adminiſtrator, 'Truſtee, 


3 


Though a Right Reverend Prelate, has lately aſſerted it to be but of 
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mne. 


Patron, Clerk (to an Attorney,) &c. could ſue or be ſued at common- oO 
3 Law. S 
4 I But the Reaſon of the Term Delegates, as commonly applyed to 
p : ſignify thoſe Appeals, was for that ſuch like Commiſſions of Appeal 
—_— having been long before the ſaid Statute 25 H.8. put in Uſe, they 
© 1 were uſually drawn up, and penned by the ſix Clerks in Chancery, 
= | who were Civilians and Canoniſts, or by the Chancellor himſelf, who 
"YN was uſually a Biſhop ; They in forming and penning the ſame, intro- 
| duced ſuch Words and Sentences as were peculiar to their Proſeſſi- 
ON. 
And as from hence it is, That the Court of Chancery is rather 
guided by Rules taken from the Civil, than by thoſe of the Common 
Law, we may well ſuppoſe the Reaſon why the Commiſſioners cal- 
led Delegates, do on Appeals proceed according to the Rules of Civil or 
Canon Law, (thoſe two Laws being in Effe& the ſame as to Forms of 
Proceedings,) and yet by Moor 463. it ſeems agreed per Cur. That 
if the Commiſſtoners do not proceed in their Examination according to 
the common Law, they ſhall be prohibited. And on that Account it 
is, That a Suit, once commenced before the Delegates, ſhall not a- 
bate by the Death of Parties as it ſhall at common Law, as appears 
1 by the Caſe of Pollexfen v. Pollexfen. Paſ. 23. B. R. which in 1 
2 Vent. 133. is reported thus. 
| H. P. dyed inteſtate, and 4. P. his Brother, gets Letters of Admi- Death of the 
= niſtration in the inferior Dioceſe, and one who pretended to be H. P.'s Ce 
| " Widow, ſurmiſing Bona Notabilia procured Adminiſtration from the bare the Ax- 
4 Prerogative Court. 4. P. Appeals to the Delegates and dyes, and H. Y. _ © 
3 Son and Heir of 4. comes in and gets the Admiſtration (by the Prero- & x. 
gative Court) repealed, and has Letters thereof granted to himſelf; on 768, 778. 
this the Wife prays a Prohibition, ſuppoſing the Delegates could not © © 
proceed after 4. P.'s Death, and that their Commiſhon was thereby 
determined, for their Authority is by that, to proceed in a Cauſe be- 
tween ſuch Parties, one whereof is now Dead. 
But 'twas anſwered, 'That the Commiſſion is to hear and determine 
the Cauſe, and both in the Civil and Eccleſiaſtical Law, the Suit ſhall 
continue after the Death of either Party, for thoſe which ſhall be con- 
| cerned as appears by the Biſhop of Carliſle's Caſe. 2 Cro. 483. 1 Leon. . 
1 117, 178. And tis ſaid if one Party dies ante Litis Conteftationem, 6:9. hay 
it ſhall abate, but if after *tis otherwiſe, and that Numbers of Prece- 
5 dents of this Nature are both in the Arches and Admiralty Courts; and 
LY 'twas alſo obſerved, That in this very Caſe H. P. having obtained Ad- 
| miniſtration to his Uncle 4. P. in the Country, the now Plaintiff got 
it ſet aſide by the Delegates on a full Debate, becauſe granted while 
an Appeal was depending, who would yet now ſuggeſt that the Appeal 
was determined by the ſaid 4.'s Death. 8 
Der Cur. No Prohibition is to be granted, and the Delegates Autho- * 
| rity to proceed in that Caſe, continued notwithſtanding A. P.'s Death. *** 
For by the Commiſſion they are to proceed in cauſa Adminiftrationis, 
7 &c. una cum ſuis incidentibus vel annexis qualitercunque, &c. ſ1- 
marie & juxta juris exigentiam. So that (ſays the Book) the Fccle- Nite. 
ſiaſtical Law is appointed to be their Rule, by which a Suit doth net 
abate by the Death of the Parties, (o worder then the Common Lacy 
Rules are not obſerved in their Proceedings.) And Hale further ob- 
ſerves, That the Appeal is to the King in Chancery, and is by Reaſon 
of his original Juriſdiction, and thereupon he grants a Commiſſion to 
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Depzivation hear it; Now if the King could hear it in Perſon, none could object 
2 but he might determine the Cauſe after the Parties Death, and by the 
] fame Reaſon they may, to whom he has delegated his Authority; 
Note, (Which no Doubt may well enable Temporal Fudges to proceed accord- 
; ing to the Rules of Ecclefraftical Lows 2 e nei on bing! 
Daa ent Now tho by the foregoing Caſe it appears the Court of Delegates 
tions, may revoke or confirm Letters of Adminiſtration, yet it ſtill remains a 

Owere, Whether they may grant Adminiſtrations originally, and in the 

firſt Inſtance, This was indeed a Point ſtated in the Caſe of Stecenſon 

and Mood. 10 Fac. 1. the better Opinion was, That they could not 

grant Letters of Adminiſtration. See the Caſe of Rete and Denny. 
Paſcb. 1. Car. 1. Latch. 85, 80. 955 
Prohibition? And Note, If they exceed their Authority, or proceed in Matters not 
granted. properly within their Conuzance, a Prohibition will lye to his Court, 

whereof there are many Inſtances. Jide Mo. 460, 463. Latch 85, 86. 

229. #121 | 5 
4 Inft. 341. Note alſo, Though the Stat. ſupra ſays the Commiſſioners Sentence, 
Sof Re. Cc. ſhall be definitive, yet the King after ſuch Sentence may grant a 
view, Commiſſion of Review. 1. For that he is not reſtrained by the ſaid 
1 Statute, and 2. For that the Pope after a definitive Sentence by the 
| Canon Law, uſed to grant a Commiſſion ad reviderdam, and ſuch Au- 
| 
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6 thority as the Pope had claiming as Sapream Head, doth of Right be- $3 
ah long to the Crown, and is annext thereto by the Stutute of 26 H. 8. c. 

[ 1. and 1 El. c. 1. (fo ſays my Lord Coke, and the Biſhop from him.) 

fl But tho' the Poſition be true, That the King may do fo, yet I take it 

| this laſt Reaſon wants Reaſon for its ſupport. Yide Mo. 463. 

160 Tvin. 29 E. But that the Law is ſo, is clear from many Authorities, eſpecially 
if B. R. from Hollingworth's Caſe, there put by my L. Coke, where Sentence being 
1 4 Loſt. 16. given in an Eccleſiaſtical Cauſe in the Country, the Party grieved accord- 
8 ing to the Star. Supra appealed to * Archbiſhop, who affirmed the 
Wl firſt Sentence, whereupon by Virtue of the ſame Statute, he appealed to - 
Wi the Delegates, who by a Definitive Sentence repealed both the former 
__- Sentences, and thereupon the Queen granted a Commiſhon ad reviden- 
Wo dum, and thereupon a Prohibition was prayed, pretending ſuch Com- 
* Fo miſſion to be againſt Law, by Reaſon of thoſe Words in the Statute ; 

F but on Mature Debate, the Prohibition was denyed, and the Court 
reſolved that the Commiſſion of Review was lawfully granted, and two 
other Precedents are there cited to the ſame purpoſe. Vide Dyer 273. 
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for Lit. Kep232* Note alſo Miluard's Caſe. 41 Eliz. is cited in Littleton's Rep. 232. 5 
j Where ſuch a Commiſſion was granted after Sentence by the Delegates ; 
uy in a Cauſe of Matrimony, and divers Lay Judges were named Com- ? 
* miſſioners therein; and *tis there held by Judge Richardſon, That the ; 
1 Word Definitive in the Language of either the Common or Canon - 
| Law, does not exclude further Conſideration ; and that the Words Mo E 
1 kurther Appeals to be had, Oc. do not exclude a Review, by Virtue of 5 
5 a new Commiſſion, (by the ſame Authority.) 
5 22, 23 Car. Note farther, by a Stat. 22, 23 Car. 1. a Duty of 105. is laid on 
f TEN * every Appeal to the Delegates, and upon every other Appeal from any 
it Seck. 55, 36. inferior Eccleſiaſtical Court to a Superior 35. 4d. and by 5, 6 IV. M. 
1 5,6 M. . For every Skin of Parchment, or Sheet of Paper, on which any Appeal 
4 A . from the Admiralty, Arches or Prerogative Courts of Cant. or Jorg, 
| . 25. ſhall be written 40 5. which by a ſubſequent Act, i. e. 9, 10 ,. is made 


meer Lay-man, or with a Perſon utterly illiterate ; becauſe it is 
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al. ſed Quere, For the former Statute ſays, Appeals to the Delegates, 


&c. Yet the latter fays, 4ppeals to all but the Delegates. 


nnn 


Depeivstion 
and Mardon. 


If the Appeal in the Cafes of Deprivation be to the King in Chance- 


ry, and the Deprivation be affirmed by the King's Delegates ; or if the 
Deprivation be immediately made by the Lord Chancellor or Keeper, 
for that the Incumbent is. viſitable immediately by the King, I con- 
eeive, that no Appeal lies, and that the only Remedy that the Perſon 
deprived hath, is to get a Commiſſion. of Review, which is only gran- 
table of Grace by the King, and not of Right, nor is there any Re- 
medy at common Law, it the Caufe of the Deprivation was Eccleſia- 
ſtical; for there the Sentence is binding, and not thereby examinable : 
And therefore, if a Perfon be deprived by the Authority aforeſaid, and 
another be inftituted to his Benefice, the new Incumbent's Title ſtands 
ood, till it be reverſed upon the Commiſſion of Review: For this was 
Fig, in the Caſe of a Clerk deprived by the High Commiſſioners. 
Trin. 4 Fac. Bird v. Smith. Moor 781. | 


If a Perſon be deprivable by Canon Law for fome Offences, yet the 
King hath Power to Pardon the Offence; and his Pardon is ſufficient to 
prevent a Depfivation, before the Crime doth Trauſire iu rem Judica- 
tam. 2 Car. Boſton's Caſe, - Latch. 22 and is good againſt all Suits, 
Pro Salute Anime, or Reformatione Morum, and againſt all Suits, Ex 


. Officio, whatever in the Eccleſiaſtical Court. Halls Caſe. 5 Co. 51. 


faving, that the King cannot Pardon, or Diſpenſe with a Drſability 


Com miſſion 
of Review. 


Where the 
King may 
Pardon the 
Ottence. 


made by Act of Parliament: And therefore, if a Deacon of the Age of Not of a 


three and twenty Years be inſtituted. and inducted into a Benefice with 
Cure, tho' he is Incumbent in Fact, till Deprivation comes, yet no 


Diſability by 
of Par- 
liament. 


Diſpenſation, or Pardon, from the King, can make him Incumbent 


thereof de Jure, ſo as he ſhall not be ſubject to Deprivation: And that 


not only becauſe a Perſon is diſabled by Act of Parliament, but alſo 
when he is unable to ſerve the Cure, or unqualified for it, the King 
cannot diſpenſe with him to hold the ſame, and therefore not 11. 


— 


lum in ſe, as Hobart faith, in Colt and Glover's Caſe g. Biſhop of Litch- 


feld. Mich. 10 Fac. Hobart 149. 


As the King's Particular Pardon, ſo a general Pardon, doth ſecure a 
Clerk deprivable againſt Deprivation ; and if a Crime be committed 
before the Pardon comes, and the Sentence of Deprivation be given af- 
ter, the Sentence is void. Hi. 9 Fac. Mortimer. v. Freeman. 1 Brown- 
low and Gorldsb. 70. and Latch 22. So if a Miniſter be deprived in 
Time of Parliament for an Offence, and the Offence be afterwards par- 
doned by an Act of the fame Parliament, the Deprivation is void, and 
the Party need not fue to have it reverſed by Sentence, becauſe the 


General Par- 
don, 


Act of Par- 


liamenc. 


Pardon relateth to the firſt Day of the Seſſion of Parliament, in which 


it was made. Trin. 27 El. Fox's Caſe. 3 Cro. 41. 782. 2 Leonard 
170, 172, 177. Paſch. 2 Car. Boſton's Cale. Latch 22, And in the 
Caſe of one Burton, the Law is ſaid to be taken to be, That if a 
Pardon by Parliament doth extend to the pardoning of the Crime, it 
doth alſo extend to the Annulling of the Sentence given thereupon, tho 
as well the Sentence, as the Crime, had a Being before the Pardon, 
which takes its Date from the firſt Day of the Seſſion of that Parlia- 
ment in which it is made in the Interpretation of Law : And therefore, 
if a Crime be committed this Year by a Clerk, and he be for the ſame 


_ prev by Sentence in the next, and in the next Year after the Sen- 


ence a Parliament is called, and then an Act made, which Pardons 
5 all 


2 
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Depzivation all Crimes committed before the firſt Day of that Parliament, the 
we, os) Crime for which the Clerk was deprived before the Pardon, or the 
Parliament that made it was in Being, being pardoned by ſuch Pardon, 
the deprived Clerk is Incumbent of his Church again, as before, 55 
Judgment in Law, and is not driven to have the Sentence of Depriv 
tion reverſed in the Eccleſiaſtical Court; no, not tho' another was in 
the mean Time become Incumbent of his Church; as the Caſe is. Hil. 
29 Eliz. Burton's Caſe. 6 Co. 13. ſee Davis's Caſe. Trin. 2 Car. Latch 
14m. But it ſeems a ſtrange: and hard Conſtruction, that a Pardon ex- 
tending to diſcharge Crimes committed at any Time before the Par- 
don, ſhould be conſtrued to take in ſuch Crimes, for which Sentences 
of Deprivation were given, it may be, ſome Years before ; and to the 
Settling of ſuch Criminals in their Benefices again, to the Outing of ho- 
neſt Men, that came legally to the ſame : and which, it may be, left 
other Livings, to take thoſe voided juſtly by Deprivation, or at leaſt 
loſt Opportunities thereby of being otherwiſe provided for. And this 
Caſe of Burton, mentioned by my Lord Coke, hath been ſeveral Times 
denied for Law, as it is ſaid by Juſtice Windham. Mich. 15 Car. 2. in 
the Caſe of the King v. Wainwright and Feofferies. 1 Siderfin 164. 
beſides Coke refers us to find this Burton's Caſe in Dyer; but no ſuch 
Caſe is to be found in the Printed Dyer ; but as I have heard, the Caſe 
is in ſome manuſcript Reports of Dyer, but not as Coke gives it, but is 
the very ſame Caſe, in effect, with Fox's Caſe, in 3 Cro. 41. mention- 
ed before; (that is) Burton was ſentenced for Adultery, during a Seſ- 
ſions of Parliament, and afterwards, in the ſame Seſſions, there paſſed 
a General Pardon, which related to the firſt Day of that Seſſions, ſo 
over-reached the Sentence of Deprivation, and by Confequence made it 
void. Vide Latch. Rep. 22. | 
If a Real In Vindſor's Caſe. Paſch. 41 Eliz. 5. Co. 102. and in 3 Cyo. 686. and 
Con of in Moor 558. Paſch. 40. Elis. Lovedem v. Windſor, tis ſaid, that one 
by Law Party was deprived in the Time of Queen Mary, becauſe married, and | 
ceaſeth' a Pavourer of the Religion in the Time of E. 6. and that another 0 
thereupon was inſtituted and inducted into his Benefice, who therein 3 
continued until the firſt of Eligabeth, when by the High-Commiſſion- 
ers, the ſecond Incumbent was deprived, and the firſt Sentence againſt 
Parry was repealed, and he reſtored to enjoy by Force of his firſt Pre- 
ſentation, Inſtitution and Induction, the Benefice ; loſt ; and the Rea- 
ſon upan which the Caſe is reſolved, ſeems to be, that the Sentence of 
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Deprivation being declared void, and Parry thereby reſtored to his Li- 
ving, by Relation, he was in upon his firſt Inſtitution and Induction, ſo © 
the Church cannot be ſaid ever to have been void; or as I conceive, | 
upon this Ground, that when a real Cauſe or Deprivation by Law ceaſ- | 
1/70 cth to be a Cauſe thereof, a Sentence of Deprivation that was well given . 
1 when the Cauſe of Deprivation was warrantable in Law, and the Effects. 
„ thereof, (as the Inſtitution and Induction of another into the Benefice of . 
bj the deprived) at ſuch Time when the Law ſhall make theOffence, upon | 


1 j which the Deprivation was grounded, to ceaſe to be an Offence, ſhall 

| be ſaid void, or at leaſt voidable : For the firſt Sentence was well gi- 

ven; becauſe, for a Prieſt to be married, or to be a Favourer of the 

Religion received in the Time of E. 6. I Law ſtood in the Time 

1 of Q. Mary, were ſufficient Cauſes of Deprivation, until the Law was a- 

4 gain altered. 1 Elig. and ſo the other lawful Incumbent, until the ſe- 
„ cond Deprivation came, or at leaſt until ſuch Alteration was made. 
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la the Caſes aforeſaid, and ſo in all others, where the Church is on- Notice of 
ly voidable before Deprivation, and by that made void, the Ordinary "rr 
is to give Notice of the Avoidance to the Patron, and the Patron hat 
ſix Months after the Notice, in which he may preſent before Lapſe can —4 <a 
run to the Ordinary. Mich. 15 El. 3 Leonard 45. Hil. 43 El. Leake 
v. Biſhop of Chentry, and Dr. Babington. 3 Cro. 811. Mich. 15 and 16 
Elia. Dyer, fol. 327. 1 H. 7. 9. b. Doctor and Student. Lib. 2. c. 13. 
5 E. 4. 3. b. Hil. 9 Car. King v. Prieſt. Jones 337. Hil. 36. El. B. R. 
Popham 37. I 10.0 | pf ; 
And ſeeing that in all Caſes when the Church is ſo void. that the ure Pare 
Patron is not bound to take Notice of the Avoidance thereof, for the * 
preventing of a Lapſe, and the Biſhop cannot have Advantage of the td 
Lapſe, until fix Months'after he hath given Notice of the Avoidance to 
the Perſon of the Patron (if he be within the County when he gives 
Notice,) vue. to him that is to preſent to the preſent Avoidance, altho' 
the perpetual Inheritance of the Advowſon be in another, (yet if he 
doth only give Notice to ſome ſuppoſed Patron, his Notice is vain) it may 
be a Queſtion, what Courſe in ſuch Caſe the Biſhop is to take 2 As to 
which, if theBiſhop doth not certainly know who is Patron, and ought . | 
to preſent to the void Turn, his way (by the Opinion of Hobart) is to a- To 074.090 
ward a Jure Patronatus, with ſolemn Premonitions Ouorum Intereſt, 8 * 
and then Enquiry being made who is Patron, the Ordinary is to give 
him Perſonal Notice, who is found to be ſo by the Verdict; that is, if 
he be then within the County, otherwiſe by publick Edict at the void 
Church. Dy. 328. 3 Cro. 119. and if he doth not preſent within ſix 
Months after, the Ordinary may Collate: And tho' by the Jure Patro- 
natns, not he that is the true Patron, but a Stranger, is found to be Pa- 
tron, yet this Proceeding ſhall excuſe from Diſturbance upon the ſpeci- 
al Matter ſhewed : But if he that is found to be Patron, upon the 
Jure Patronatus, doth preſent, and the fix Months do incur, Ozere, If 
the true Patron be bound, ſince there was no Notice given him ? And 
I am of Opinion, (faith * that tho without Notice the Patron is not 
bound by the Lapſe, yet that is nothing to ſave the Uſurpation of ano- 
ther pretended Patron, who is not ſubject to give Notice. Sir Milliam 
Elvis's Caſe v. the Archbiſhop of Zork. Taylor and Biſhop. Hob. 
18. 
And accordingly when a Clerk was deprived for the Cauſe of not Notice of 
ſubſcribing the Articles upon the Statute of. 13 Ec. 12. and the Bi- Peprivation. 
ſhop gave Notice thereof in theſe Words: R. Epiſcopus C. univerſis 
Rettoribus, Vicariis, Curatis, non Curatis, Cleri cis & literatis quibuſ- 
cunque infra Diecefin noſtram Ciceſtrenſem ſalutem. Cum Ri. Cleri- 
cus Vicarius per petuus Vicariæ perpetue Eccleſiæ Parochialis de C. no- 
ftris Diaceſis non ſulſeri pſit Articulis, &c. juxa Statutum, &c. Man- 
damus eis ommibus, & præcipue Curato de C. ad Declarandum in 
Dita Eccleſia de C. didtam non ſubſcriptionem, &c. which were read 
in Eugliſb by the Curate, in the Pulpit, in the ſaid Church of C. in the 
Time of Morning Prayer, and after were fixed to the Door of the 
Church, by a Publick Apparitor, theſe Exceptions were taken thereto: 
Firſt, 'That there was no Mention of the Patron, or his Name, in the 
Intimation. Secondly, That no expreſs Mention is made of the Depri- 
vation, according to the Proviſo in the Statute aforeſaid, nor of any 
Qualification of the Perſon deprived, by which he ought, or it was 
needful for him, to ſubſcribe the ſaid Articles. Thirdly, That he is 
called, Hicarius Perpetuus, * not Nuper Ficariur; which 1 * 
8 That 


( 
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Notice of That he was not deprived at the Time of the Intimation, by which 
Sepnat> no Deprivation was, or could be notified. Fourthiy, That it was not 
Wm made to the Perſon of the Patron: And the Opinion of the Civilians is, 
That the aforeſaid Intimation is not ſufficient to prejudice the Patron, 
for that it was upon a Statute Penal, both to the Incumbent and Pa- 
The Notice tron, and ſo ought to be, Pere: proprie, & perſonaliter, non fifte ; 
en but ought to notify, that the Ordinary had deprived him by Declara- 
& perſonali- tory Sentence, Pro non Aſſenſu G. Subſcriptione* Articulis ſecundum 
as $tatutum. And ſo reſolved for the Cauſes aforeſaid by all the Juſtices 
and Chief Baron, except Harper and Moumſou, abſente Gawdy. Hill. 
18 l. Dyer 346. wy A o hawgd 20 21 1 
Quere Bp. As to the Power of an Archbiſhop, &c. in depriving Biſhops, a Que- 
Watſon's ſtion has lately ariſen, Whether he has any Power to deprive a Biſhop 
2 for any Cauſe whatſoever, or whether it ought to be done in Convo- 
cation. And thoſe who deny the Archbiſhop's Power herein, do af- 


firm, That he hath no ſuch Authority either by the Canon, or the 
Statute Law. | | 


The Canons (ſay they) are expreſly againſt it, for thoſe direct, that 
a Biſhop ſhall be deprived in a Synod of the Province, or if that can- 
not be aſſembled, then by the Archbiſhop and twelve other Biſhops 
at leaſt, not as Aſſiſtants, but Co-judges with him. | 
'That ſome Inſtances of this Method of proceeding are as early as 
the third Century, as in the Caſe of Fortunatus, whom ſome Schiſ- 
maticks of Carthage had ſet up for Biſhop of that Place in Oppoſition 
to St. Cyprian, who did not think fit to diſpoſe him by his ſingle 
Authority, but had it done in a full Council of the 4fricaz Biſhops, 


OO | 
And that in the ſame Age, Baſilides and Martialis were depoſed by 
Another Council of Spaniſh Biſhops ; and that many more ſuch In- 
ſtances may be found in the Fathers, and they urge, 'That all this was 

done in Conformity to the Ancient Canons of the Church. 
if But as to the Inſtance of St. Cyprian we may obſerve, That as he 
—_ paid a ſingular Reſpect to Councils, ſo he had no leſs a Regard to the 
_ 2 of his Flock or People, for in his ſixth Epiſtle he ſays; I re- 
volved with my ſelf from the Time of my Entring on the ſee to do no- 


= fol „ of 2 | | 

8 thing by my own perſonal Authority, without the Advice of my Prieſts 
| or .Presbyters, and the Conſent of my People. And therefore tis no 
5 Wonder his humble condeſcending Temper ſhould ſubmit a Matter, 


ik 
5 wherein he himſelf was a Party concerned, to the Judgment and Deter- 
mination of a General Council. | 
And as for the Practice of the Spaniſh Biſhops, or the Ancient Canons 
above-mentioned, I cannot find they were ever admitted here in Eng- 
land. On the contrary tis certain, the Practice here has been otherwiſe, FS 
and divers Biſhops have been deprived of their Biſhopricks by Commiſ- : 
ſioners appointed by the King: ſo was Bonner deprived of the Biſhop- * 
rick of London. — 
Tis ſaid indeed, That ſuch Commiſſions were iſſued at that Ti me 
from the Crown, by Virtue of a Supremacy lodged in our Kings, be- 
cauſe a Biſhop could not then be deprived in a Synod ſo ſoon after the 
Reformation; for the Popiſh Biſhops and Clergy were then too nume- 
rous in thoſe Aſſemblies for the Proteſtants, and therefore twas thought 
proper to proceed by ſuch Commiſſions. | 
But it was no Objection againſt Bonner's Deprivation, that it was 
uncanonical as being done by the King's Authority, but only becauſe 
| wo | . ſome 
4 | | 
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ſome of the Commiſſioners were Lay men. Which no doubt might XAdvowtons, 


lawfully. be, for this Matter is not merely Spiritual, but of a mixt“ 8 


Nature, and. therefore Lay-men may well join in ſuch a Cenſure of 


\ Deprivation. WH 


| Beſides, fince a Biſhop here in England is veſted with that Digriity 
by a Commiſſion or Authority derived from the King, 'tis reaſonable 
he ſhould be deprived (where there is juſt Cauſe) by the ſame Authori- 
ty. For tho the Pope did formerly aſſume a Juriſdiction to deprive 
Biſhops, yet that being by Uſurpation on the King's Prerogative, when 
the Pope's Power became abolithed, the Kings of Eugland were not 
only reſtored to, but have ever fince enjoyed their Ancient Right 
herein. 125 AV £341: | 
And therefore not only Bonner, Biſhop of London, Gardener, 
Biſhop of Winton, Heath, Biſhop of Morceſter, Day, Biſhop of 
Cheſter, Tunſtall, Biſhop of Durham, and others were formerly 
deprived of their reſpective Biſhopricks by Commiſſioners appoint- 
ed by the King, notwithſtanding theſe and others Objections, 
viz, That the Commiſſioners proceeded ex Officio contrary. to the 
King's Ecclaſiaſtical Laws; That Interrogatories were drawn up, Gc. 
without the Biſhop's Knowledge, 'That the Witneſſes were examined 
privately, and not on Oath, and that the Commiſſioners would not 


ſuffer the Biſhops to croſs examine them. That they refuſed to re- 


ceive any Appeal, and deprived them, pendente appellatione ; to which 
we may add the well known Caſe of Dr. Vatſon, late Biſhop of St 
Davids... .. + AD | 
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CHAP. VII. 


Of the Original of Advowſons and Right of 
Patronage, and the Nature thereof both 
 Appendant and in Groſs, and of a Right by 
Uſurpation, &c. 


FN an old Canon Law Gloſſary, printed 4770 t 500. I find the Word 
Advocatus defined to be qui alio nomine, quaſi legatus, Patronus vo- 
catur ; quia in foremſibus ſeu extraneis. negotiis e een pre- 
bet litigantibus ſuum Patrocinium, &c. Et inde vent verbum Advo- 
care, quod eft, poſtulare pro opponente, & Deſiderium ejzs coram judice 


exponere & patrocinium in caſa præſtare; which Words ſeem to juſti- 


fy that Diſtinction of Spelman and Cowell, That Eccleſiaſtical Advo- $zejnan & 
cates or Patrons were of two Kinds, vg. one of the Cauſe or Perſon, Cowe# in der- 
and the other of the Place or Church. wh 

Ihe former of theſe Advocates or Patrons are in the Canon Law cal- Cod: 4fric. 

led Defenſores, who were to be elected by a Licence from the Empe- 4949 757 

ror at Diſcretion of the Biſhops, and were employed either to defend ; 

the Rights of the Church, or to protect the Poor againſt the Rich. 

Which kind of Advocates were, as Spelman obſerves, introduced 


after the Conſulſhip of Hilico. (i. e. circa Ann. 400.) Vide Spelman in 
The 
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Advowtons, Phe ſeeond kind are by ee, ee Eccleſiæ ratione ſo- 
. and ſach were the Founders of Churches or Monaſteries, or their 
= * © Heirs, as in the Book of Ramſey; Abbey. Dax ileinus, (who was 
Lib. Remes. the Founder) proruit in Medium, ſe Rameſenſts Eccleſiæ Advocatum, 
Set-49 fe poſſe{ionum ejus Tutorem allegans, and afterwards, Piæ memoriæ 
Ib. Se. 4 advocatus noſter Ailwinus Aldermannus. Alſo Earl Allgar is in the 

Book ſtiled Advocatus (i. e. Patronus) Eccleſia de Burwell, And Jo- 

hannes Extranews. or Le Strange,circa Temp. H. 2. is alſo therein ſaid 
Ib. fe. 37. to be Advocatus Eccleſiæ de Hulmo. And Glanvil about the fame Mi 
Clan. Ib. iz. Time ſays, ſi quis Advocatus præſentavit — 7 ad Eocleſtam, G. 
And in another Place ſays, fi 25 qui ſe perſonam gerit in Ecchſia ipſa, 


A 
3 - 
1 
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22 
* 
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lib. 4. Co 7. a 
Advocet per unum Advocatum, (or Patron) & alius Patronus clamats 
eandem Advocationem, GW. Vino: - 

ditions bo And the before cited Author obſerves, That the Word Advocare was 


verbo. in thoſe Times taken pro Defendere & tutari. Dicuntur enim Advoca- 
ti aon (tantum) quod vacanti Eccleſis Rettorem advocarent, queſtum 
ex hoc (ut ſolent) facientes; ſed quod laboranti Eccleſiæ ſuccurrerent, 
. e, tuerentur, defenderent, Cc. Thus far of the Ancient and Original Sig- 
.  nification of the Words 4dvocatur, Advocare, &c. If any defire to ſee 
other Significations thereof, he may peruſe beſides the Authors ſupra, MR 
Rag. fo. 19 and 20, in verbis Advocatur and Advowſon, Gloſſary | 
in Marr. Paris, & Skene de verbor Signui ficatione, Lambard's Saxon 
Laws, verb. Advocare Cuaſtumier de Normandy F. 103, 104. Seld. Ja- 
1 F. . Hiſtory of Tythes 355. Bratton 249. b. 248. Fleta lib. 2. cap. 
71. & lib. 5. cap. 14. Bodin 105. Doderige of Advowſons. Co. Lit. 17. 
b. 18.47. 119. b. 122. 197. b. 332. 366. 374. b. And Note Ryley's Pla- 
cita Parliamentaria. f. 82. Homin. de Manupaſtu vel de advocatione © 
| Comitis Glouceſtrie. 5 : 
_ * The Original of Advowſons, or Right of Preſentation to Benefices - 
Cod. 55 _ here in England, we have already ſhewn in the Beginning of this Di- 
cCourſe, Je. therefore ſhall only add in this Place the Obſervations or 


4 Collections of a Right Reverend Prelate, in his large and laborious 
1 | Work touching Advowſons in general, iz. 

i | The Right of Advowſon (called in Latin Jus Patronatis) or of 
0 | preſenting a Clerk to the Biſhop as oft as a Church becomes vacint, 


was founded in the Building, or giving Land to Build on, or in the © 
1 Endowing of ſuch Church, and according herewith is that Definition of 
1 De Fure Pa- Linwood, viz. us Patronatus eſt us honorificum, oneroſum & utile, 
| ew. alicui in Eccleſid competens, pro es quod de Diæceſani licenti a, five con- 
ſenſu, illam fundavit, dotavit vel conſtruxit ipſe, vel is, a quo juſtam 
1 5 cauſam (preſentandi) habet. 7 
1 Original of For altho' the Nomination of fit Perſons to officiate throughout the FT 
ot; advowſons. Dioceſe, was originally in the Biſhop, and in none elſe; yet when 
Lords of Manors of old were willing to build Churches, and to endow Sf 
them with Maſe and Glebe for the Accommodation of fixed and reſi KK 
ding Miniſters, (who before were as ambulatory. Miſſionaries of the Bi- 
ſhops) the Biſhops on their Part, (for the Encouragement of ſuch pious 
Undertakings) were Content that thoſe Lords ſhould have the Nomi- 


ik 
* nation of Perſons to be inſtituted to the Churches ſo built, and en- 
dowed by them, reſerving ſtill to themſelves the Right of judging of EL 
the Fitneſs of the Perſons ſo nominated. = 
1 | And thus what was at firſt a Matter of Practice, became in Proceſs 5 
Wh of 'Time the Law of the Church, and thereupon was founded this 


Conſtitution, viz, Decernimus ut quamaiuy Fundatores Eccleſiarum in 
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hac vitd ſuperſtites exſtiterint pro eiſdem Locis curam permittantur ha- Xdvowtons, 

bere Solicitam, atque Reftores idoneos in ei ſdem Baſilicis iidem iſs "Ea 

offerant Epiſcopis ordinandos. And that others, ſi quis Eccleſiam Extra. 1. 3: 

cum afſenſu. Diæceſaui conſtruxit, ex eo Jus Patronatus acquiri-Y s. © 25 

HT. | 2 1 54 D | | 
Note the Words, Curam habere ſoli citam 7 upra, ſeem to point out 

the Reaſon why they were called 4doocati and Patromi, i. e. be- 

cauſe they were bound to Defend and Prote& both the Rights of 

their Churches, and the incumbent Clerks from Oppreſſion and Vio- 


lence. 
ſa, Now the ſaid Right of nominating, (which at firſt w nexed to 
t the Perſon building or endowing the Church) afterwards Pending to 
his Heir, became by Degrees to be appendant to the Manor wherein 
"as 'twas built. For the Land and Endowment were ſuppoſed to be Parcel 
= of the Manor and the Church it ſelf, to be built by ſuch Lord for the Uſe 
** of the Tenants and Inhabitants of his Manor, and the Tythes of the Ma- 
wy nor were alſo annexed to the Church ; upon all which Accounts it was 
g- thought very reaſonable, That the Right of Advowſon ſhould paſs with 
2 : the Manor, or with ſuch Part thereof as might at any Time be granted 
mn , or aliened together with the Advowſon, to which (whether to the 
ry 1 Whole or Part) it is therefore ſaid to be appendant, i. e. To the De- Vide gef. 
= menſes which are of perpetual Subſiſtence, but not to Rents or Servi- 
50 9 ces, which (tho Parcel of the Manor) may be extinguiſhed, and there- 
2 fore cannot ſupport ſuch an Appendancy. See Co. Lit. Scl. 184. and 
7. Hughes and Shepherd's Abridgments. Tit. Advowſon. 
2 9 And Note in every Advowſon or Rectorſhip, there ought to be three Three | 
16e diſtinct and different Rights concurring, viz. 1. Jus Preſentationis, or the . 5 


2 Patron's Right of Preſentation. 2. 7 Ordinationis, or the Ordinary's vowton. 
* = Right of Inſtitution, and 3. Fs Poſſe fſionis, or the Incumbent's Right 
| 8 of Poſſeſſion, 7. e. the Right of the Parſon imparſonee. And the Word 

9 Advowſon, tho' it be generally taken for a Right of Preſentation or 


nl 1 Collation to any Church, Chapel or Chantry either preſentative, colla- 
= tive, donative or elective, yet it truly and properly ſignifies a Right 
© = of Preſenſation to a Church parochial, thereof, or therein to be Incum- 
t. bent with Cure of Souls, and may be either of a Parſonage or Vica- 
5 IN rage. See Co. Lit. 119. 5 Co. 50. F. N. B. 33 5 
ff After a Clerk hath Knowledge that a Church is void, he is in the Of adyow- 
„ next Place carefully to inform himſelf who is the true and rightful Pa- ons 
= tron thereof; for otherwiſe he may be put to great and exceſſive 
Fe Charges in defending his Patron's 'Title, and E in the End loſe the 
2 Benefice; Therefore and in order thereunto he ought to underſtand 
> how, and by what Means the Right of Patronage, (which is a Right 
4 of preferring a fit Clerk to a Spiritual Promotion) may come to any 
0 5 Perſon. And that the Way to the Knowledge of this may be the 3 
= more clear, it is to be noted, that of Advowſons, ſome Advowſons are Pendant 
. = Appendant, and ſome in Groſs; ſome partly Appendant, and partly 
- Groſs. To explain which, we muſt know that there are two Sorts of 
> Ilnheritances, the one Corporate, ſuch are Meſſuages, Lands, (5c. which 
- have Subſtance in themſelves, and may continue for ever. The other An Inheri- 
p bs, Incorporate, as Advowſons, Ways, Commons, Courts, &c. And theſe * 
| latter may be, and often arc Appendant to the former; ſo that an Ad- 
|; vowſon Appendant, is an Inheritance incorporate, that doth appertain 
: to ſome corporate Inheritance, whereby he in whom ſuch corporate In- 
. heritance is, hath Title to the Advowſon, as annexed. thereto: But 
* — when 
ad 4 
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Abbowſons, when an Advowſon, either originally Appendant (which can be on] 
Of by building or endowing the Church, or the like as aforeſaid) and at- 
terward by Grant, Deed, Partition, or ſome other Legal Act, is ſc- 
vered wholly from that corporate Inheritance to which it was Appen- 
An Advo- dant, it is then ſaid to be an Advowſon in Groſs ; and when it is in 


* 2 part, and at ſome Turn only ſevered from what it was Appendant, it 
is ſaid to be in Part Appendant, and in Part in Gros. 8 


The Original of appendant Advowſons, is thought to be by the 

ſame Means by which the Titles to the Advowſons themſelves were 

1 Wo 8 gained, vg. by giving either the Lands upon which the Church is 
- ou built, or the -Glebe with which it is endowed; and ſo the Land on 
Glebe. which the Church is built, or the Glebe with which it is endowed, or 
both, are ſuppoſed to be Parcel of the Manor or Honour, to which 

ee we find the Church appendant as aforeſaid. But to ſhew that an Ad- 
— 2g > yowſon is appendant, tis not neceſſary to ſet forth the Original there- 
of ; for that were impoſſible, being the Appendancy is ſuppoſed 'Time 

out of Mind, the Beginning and Commencement whereof is not to be 

known : And it doth in it ſelf imply a Title by Preſcription, to the 

Owners of that Manor, Gc. 11 H. 6. 11, and 12. 13 Elis. Dyer 299, 

1 Iaſt. 121. But where the Adyowſon hath at all Times, whereof the 

Memory of Man is not to the contrary, paſſed with the Manor by 

theſe Words, Cum pertinentis. 33 H. 6. 4. b. it is to be taken as an 
Advowſon appendant : But a Preſcription for the Appendancy of an 

Wil Advowſon is not good, where the Thing to which it is afirmed to be 
5 appendant is of that Quality, that thereto an Advowſon may not be 
1 fare to be perpetually appendant. 5 E. 6. Dyer 70.6.8 H. 7. 4, and 5 
. Plowden 68. 1 Inſt. 122. Such are Things that are not of a per- Vie 
petual Subſiſtence. as Rents and Services, that may be extinguiſhed ; 6 
To what it ſhall therefore be ſhewed particularly to what Things an Adyowſon f 1 
| Things. may be appendant. meds | 3 | 7 

84 Appendant Properly and originally, an Advowſon may be appendant only to In- 

Wi. ro Inberi- heritances Corporeal,. as to Manors, Caſtles, &c. Plowd. 170. b. 10 © "i 
W hen H. J. 13. but moſt commonly it is appendant to ſome Manor; and 
_ = ; an Advowſon in the County may be appendant to a Manor in another 'J 
5 County; that is (I ſuppoſe) where the Manor did originally extend it 
ſelf into divers Counties. 23 H. 6. 4. So two or more Advowſons may 
be appendant to one Manor, as where a Manor is extended into divers 
RY Pariſhes : And one Advowſon may be appendant to two Manors, as 
Dune, when two diſtinct Churches, appendant to two Manors, by Union, be- 
come one Church; in which Caſe the Advowſon is entire, and no 
1 Moieties, as is between Coparceners, Joint-Tenants and Tenants in V: 
4 Common ; yet ſome Authorities are, that each of the ſame Patrons, F; 
| after the Union, is feized De Medietate Advocationts Eccleſic. 14 H. . 
Originally 6. 15. 5. Dyer 259. b. But if an Advowſon be originally appendant to 
appendant. one Manor, of which Manor another Manor is held, tho' the Manor 
; which holds of the other, doth by Way of Eſcheat become Parcel 
W thereof, yet the Advowſon is appendant only to that Manor to which 
* Moisty. it Was originally appendant. Coke Litt. 122. Laſtly, the Moiety of 
aan Advowſon may be appendant to a Manor, or to Part of a Manor. 
33 H. 6. 11, and 12. 4. Dyer 44. b. But when tis ſaid, That an Ad- 

vowſon may be appendant to a Manor, tis to be underſtood in reſpect 

8 of the Demeſnes only, which are of perpetual Subſiſtence and Conti- 
To mnuance, and not in reſpect of the Rents or Services. Paſch. 39 Eliz. 
Rot. 2024. Long's Caſe in C. B. 5 E. 6. Dyer. 70. Savile's Caſe 182, 
| fol. 
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- | to another 'Thing 1 2p A 44 o. Bratton, Lib. 2. f. 53. — 
7 „ 36. b. 1 Inſt. 121. h. | 


ſuch Acre. 5 H. 6. 10. a. Fitz. Feoffment, 155. 17 Ed. 3. 3. eſpecial- 1 
6 E ly after the Grantee hath preſented. 44 Ed. 3. 16. 17 Ed. 3. 3. b. 5. Acre una cur 
| = a. Adjudg. ib. 21. B. But this Feoffment of the Acre, with the Ad- Ata 


* 
E. 3, 4. B. 18. B. and the Acre of Land and the Advowſon ought to By Ded. 


Manor, and by another Clauſe in the ſame Deed, grants the Advow- Clauſe. 


ving one Acre, the Advowſon ſhall be appendant to that Acre. 17 FE. 8 
3. 22. 5. Or if Leſſee for Life of a Manor, to which an Advowſon ſaved. 


Acre aliened with it. 17 E. 3. 22. b. 19. 5. 

As an Advowſon may by ſecondary Means be appendant to one or Secondarily 
more Acres; ſo tho an Advowſon cannot originally be appendant to a 3 
Meſſuage, M. 33 El. in C. B. Long and Hemming's Caſe. 3 Cro. 209. 
yet ſecondarily it may. 7 E. 4. 23. As when a Meſſuage is built up- 
on a Parcel of Land to which an Advowſon was appendant, the Ad- 
vowſon becomes appendant to the ſame Meſſuage; and if the Meſſuage 
doth fall, or be pulled down, the Advowſon ſhall be as before, ap- 
pendant to the Land. Phewder: 170. b. 10 H. 7. 13. b. by Keble. In so to a par- 
like manner an Advowſon of a Vicarage may be appendant to a Parſo- ſonaze 
nage, as being derived and endowed out of the ſame. 18 Elis. Dyer 
350. b. 17 E. 3. 76. a. Mich. 16 Fac. Sir George Shirly v. Underhil and 
Burſey. Moor 894. Upon which Account it is, that if a Parſon be Pa- 
tron of a Vicarage, and doth leaſe the Parſonarge to another, the Pa- 
tronage of the Vicarage ſhall pafs as incident thereunto. Roll's Abr. 2. 
59. And upon the ſame Account, the Rector of common Right is e- 
ver eſteemed Patron of the Vicarage, though by ſome Ordinance or 
Compoſition, or by the King's Grant it may be appointed and ſettled o- | 
therwiſe as before is ſhewn ; andſo may even an Advowſon of a Vicarage | 
be appendant unto other Things, as to a Manor, by Reſervation upon | | 
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the Appropriation, becauſe the Advowſon of a Rectory was appendant 

thereto. Mich. 16 Fac. Sherley v. Underhil's Caſe. Moor 894. Mh. 

13 Fac. B. R. the King v. Biſhop of Norwich, Cole and Saker. I Nol. 

Rep. 235. as alfo by the Grant of the Parſon, before the Time of Me- 

mory. Mich. 13 Fac. B. R. King v. Ster. 2 Cro. 386. the ſame 717 
| 1 Rolls 
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Advowſons, x Rolls R 


— — 


235. Mich. 14 Fac. the Dean and Chapter of Exeter 


e. nd Cad Caſe. Roll's Abr. 2. 336. And in this Caſe, altho' the 


Of ons 
Church to 


another. 


How appen- 


dant may 
become 1n 
groſs; and 
made diſ- 


appendant. 


By ſeveral 
Clauſes in 
one Deed. 


By levying 
a Fine. 


Accepting a 
Fine of a 
Stranger. 


ender. 


Right of Appropriation be not extant, yet the Uſe of preſenting Time 
out of Mind, is a ſufficient Evidence of the Appendancy to the Manor, 
&'c. contrary to the common Right. Sir Geo. Shirley v. Underhil & 
Burſey. Mich. 16 Jac. Moor 894. 

Alſo an Advowſon of one Church may be appendant to another ſe- 
condarily, tho' Things of the ſame Nature cannot originally be ap- 
pendant to each other. Fizz. Quare Impedst, 13. 24 E. 3. yet tis ſaid, 
one Advowſon cannot be appendant to another. Rolls Abr. 1. 231. 

An Advowſon (to what Thing ſoever it is appendant) may be ſeve- 
red from the ſame, and become an Advowſon in groſs, by divers 
Means, by ſome of which it is made to be abſolutely diſappendant, by 
others only for a certain Time. An Advowſon is made diſappendant 
abſolutely ; Firſt, by an Exception of the Advowſon upon a Grant of 
the Manor, or other Thing, unto which it is appendant in Fee-ſimple ; 
or, by a Grant of the Advowſon alone, the Thing to which it belong- 
ed not being alſo conveyed. And tho he that is ſeiſed of a Manor to 


Which an Advowſon is appendant, doth grant one Acre of Land, Par- 


cel of ſuch Manor, una cum Advocatione Eccleſiæ, which Grant alone 
makes the Advowſon appendant only to the Acre; yet, as hath been 
ſaid, if he firſt granteth the Acre, and then by a diſtin Clauſe in the 
ſame Deed, he further giveth and granteth the Advowſon, ſuch Ad- 


| vowſon ceaſeth to be appendant to the Manor: For tho' theſe two 


Grants be but in one and the ſame Deed, yet becauſe they are by ſe- 
veral Clauſes, are as ſeveral Grants, and by the latter it is granted as 
an Advowſon in groſs ; for it ſhall be conſtrued, as all Grants are, vis. 
ſo as ſhall be moſt for the Benefit of the Grantee, and therefore to paſs 
in groſs. 33 H. 8. 48. Dyer. And yet if the entire Manor be granted, 
and by the ſame Deed, the Advowſon that is appendant to it, tho' the 
Advowſon be named in a diſtin Clauſe, and in groſs, yet it ſhall paſs 
as appendant. 48 E. 3, 4. . n 

if; upon the levying of a Fine, he that hath an Advowſon as appen- 
dant, doth acknowledge the Right to be in another, by ſuch Conu- 
ſance the Advowſon is ſevered from the Manor to which it was appen- 
dant, and can never become appendant again by any After-grant ; but 
if in ſuch Caſe one Perſon doth by Fine acknowledge the Right of an 
Advowſon to be in him to whom it belongs, and upon this Conu- 
ſance, he to whom the Acknowledgment is made, doth grant, that 
the other, his Heirs and Aſſigns for ever, ſhall preſent by Turns; not- 
withſtanding the Acknowledgment that the Advowſon was in him, it 
ſhall be appendant as before, for ſo much of it as doth remain not 
granted away, iz. for every other Turn; and in groſs, for that which 


is paſſed by the Fine; but if he who is ſeiſed of the Advowſon appen- 


dant, doth by Fine paſs it away to another, who by the ſame Fine 
doth render it back to him in Fee, yet the Advowſon by the Grant be- 
came to be in groſs, and no Matter after that can make it appendant 
again. Compleat Parſon, 58, 59. 43. E. 3. 35. a. And ſo if a Man 
that is ſeiſed of a Manor, to which an Advowſon is appendant, doth 
accept of a Fine from a Stranger, by which the Stranger doth ac- 
knowledge all his Right to him in the Advowſon, the Advowſon there- 
by is not in groſs. 43 E. 3. 35. Alſo in the Cafe of a Fine levied 


of a Manor to which an Advowſon is appendant, if a third Part be ren- 


dred back for Life, the Remainder over, and the other two Parts, 
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ter | : 8 1 | 
the with the Advowſon in like manner, the Advowſon continucth in the Adbowſone- 
me ſame State it was before, big. appendant. 45 E. 3. Or if a Man, V5A- 
or, having an Advowſon appendant, doth grant every ſecond Preſentment 1. Turn. 
8 to another in Fee, yet the Advowſon doth continue appendant for the 
other Turn not granted. 43 E. 3. 35. and if he grant three or more 
ſe- Avoidances, theſe indeed are in groſs; yet the Advowſon, as to the Re- 
ap- mainder, is ſtill appendant, by Hob. Paſch. 17 Fac. in Sir William El- 
id, ois Caſe. Hob. 323. 
Another Means by which an Advowſon becomes abſolutely diſap- By preſent- 
/C- pendant, is by Preſentment: For if one doth preſent to an Advowſon ment. 
rs that is appendant, as to an Advowſon in groſs, by ſuch Preſentment the 
by Advowſon loſeth its Appendancy. 21 E. 4. 2. And yet by the Uni- Union. 
nt on of Churches, no Alteration is made; for if two Churches, the Ad- ; 
of vowſon of one of which is appendant, the other in groſs, be united, and 
e; it be ordained by the Ordinary, with the Aſſent of the Patrons, That 
g- they, their Heirs and Aſſigns for ever, ſhall preſent to that Church the 
to Advowſon of which was before appendant, Alternis vicibus, and that 
ir- the Patron of the Church in groſs ſhall have the firſt Turn, yet the 
ne whole Advowſon ſhall not be in groſs, but for the Turn only of him 
en that was Patron of the Advowſon in groſs, and be appendant for the 
ne Turn of him that was Patron of the Advowſon appendant. 9 Fl. 
d- Dyer 259. b. I 
50 An Advowſon appendant may be made diſappendant only for a certain For a cer- 
e Time, by divers Means; and firſt, By a Leaſe made of a Manor for Life, only 2 
AS to which an Advowſon is appendant, excepting the Advowſon ; for by the Leaſe. 
>. Exception the Advowſon is in groſs, during the Eſtate for Life; but when — eee 
is the Leſſee dieth, it becometh appendant again to the ſame Manor. ed. F 
—_—  Paſch. 3 Car. Hartop and Cox's Caſe. Hutton 88. Paſch. 3. Fac. Har- 
1 top and Tuck v. Dalhy, Hetley 14. yea, and tho' the Leaſe be made 
tr without Deed, the Law is the fame. 5 Co. 11. b, So if the King doth 70 Leaſe of 
Leaſe a Manor for Life, to which an Advowſon is appendant, without atone” 
j- mentioning the Advowſon, the Advowſon doth not paſs, but remains not menti- 
= to the King as an Advowſon in groſs: And in ſuch Caſe, if the King oed. 
bh doth make a Grant of the Reverſion, Habendum the Reverſion of the 
t Manor with the Advowſon, the Advowſon is not thereby paſſed with 
n the Manor, becauſe it was ſevered, and became in groſs by the former serverance. 
* Grant. Co. 11. 47. Liford's Caſe. For in the Caſe of the King, an 
t Advowſon in groſs will not paſs by the Habendum, where it is not na- 
5 med in the Premiſſes of the Grant. 38 H. 6. 26. So if one hath an Ad- By Leaſe of 
t vowſon appendant to a Manor, and grants the Advowſon for Life, and 1 
t after enfeoffeth another of the Manor, cum pertinentiis, the Free- : 
x hold of the Advowſon by the Leaſe is ſevered from the- Manor, and 
. will not paſs by ſuch Grant, yet the Reverſion of it remains appendant, 
and will paſs thereby. But if one leaſe his Manor for Life, ſaving to 
a himſelf the Advowſon, and after grants the Reverſion of the Manor, 
: cuiu Advocatione, the Advowſon ſhall paſs as appendant to the Manor. 
| ve's Cale... s Co. Tl Þ. m7 5 | 
| In the firſt Caſe, the Advowſon being granted for Life, the Reverſi- 
| on thereof continued notwithſtanding appendant to the Manor; but in 
the latter Caſe, the Manor being granted for Life, excepting the Ad- of an Ad- 
vowſon, the Advowſon in Poſſeſſion cannot be appendant to the Rever- tak 
pendant, &.- 


hon of the Manor; for that an Advowſon or other Thing in Reverfion 
may be appendant to, or Part of a Manor in Poſſeſſion; but an Advow- 
ſon, ar other Thing in Poſſeſſion cannot be Part of, or appendant to a 
P Manor 
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Upon Ac- 
count of 


Coparcener- tain Time, only upon the Accou 


ſhip. 


Diviſion. 


Exception. 


Appendancy 
revived. 
Four Ma- 
nors a- 
mongſt 
Siſters. 


Turns. 


By tortious 
Acts. 


Diſſeiſin. 


Upon the 
King's Pre- 
ſentation. 


Advowſons. Manor in Revreſion, after a Leaſe for Life, but a Leaſe for Years con- 


tra. Ives Caſe. 5 Co. 11. b. 1 Iaſt. 3 24, 325. Hutton 89. Complete Par- 
ſon 56, 57. Plowden 104. b. 38 H. 6. 36, 38. | 

Alſo an Advowſon appendant may be made diſappendant for a cor- 
nt of Coparccnerſhip : For if a Ma- 
nor, with an Advowſon appendant thereto, deſcend to two Coparce- 
ners, and the Advowſon be allotted to one, the Manor to another, the 
Advowſon is in groſs : But if the Siſter who hath the Advowſon die 
without Iſſue, the Advowſon is again appendant to the Manor, though 
there was a Severance in Perpetuity, as tis ſaid in Hartop and Tuck's 
Caſe o. Dalby. Paſch. 3. Fac. Hetley 14. Or if the Manor had been 
divided betwixt the Coparceners, without mentioning the Advowſon, 
the Advowſon remains in Coparcenary ; and yet in every of their 
Turns it is appendant to that Part which they have. 1 ff. 122. But 
if they had made Partition of the Manor, with an expreſs Excepticn 
of the Advowſon, then the Advowſon remains not in Coparcenary, 
but in groſs. 1 [zft. 122. a. 13 E. 2. Quare Impedit, 170. 58, 59. 
17 Ed. 3. 38. b. So if Partition had been made, as well of the Ad- 
vowſon as of the Manor, the Coparceners are 'Tenants in Common of 
the Manor, and of the Advowſon, as in groſs; and yet, if all but one 
of the Siſters die, the Appendancy of the Advowſon is revived. 2 H. 
7. 5. B. 19 E. 3. Onare Impedit 59. So if four Manors, to one of 
which an Advowſon is appendant, deſcend to four Siſters, and each 


| Siſter hath a Manor allotted to her by Compolition, ſhe to whom the 


Manor, to which the Advowſon is appendant, is allotted, will have the 
Advowſon as appendant there. But if upon the Partition, particular 
Exceptions ſhall be made of the Advowſon and Compoſition, that the 
Coparceners ſhall preſent thereto in their Turns, the Advowſon is ſeve- 
red from the Manor, and doth remain in Coparccnary, and in groſs 


and yet if all the Siſters die, ſave her that had the Manor, to which 


the Advowſon was appendant, the Advowſon is again appendant to the 
Manor. H. 7. Br. Incident 14. 


Likewiſe an Advowſon appendant may be made diſappendant by tor- 


tious Acts; as if a Perſon ſeiſed of a Manor in Tail, to which an Ad- 
vowſon is appendant, doth alien ſome Part of the Manor, with the 
Advowſon, and then the Alienee doth grant the Advowſon to a Stran- 
ger, the Advowſon is made diſappendant; yet if after, by bringing a 
Formedon, the Land aliened be recontinucd to the Iſſue in Tail, the 
Advowſon alſo is reveſted again in him, as appendant to the Manor, 
and not to that Part of it only which was aliened, and from which it 
was ſevered by the Grant. 19 H. 6. 30. 1 Inft. 363. b. and the like 
Law m aybe in the Caſe of Diſſeiſin: So if a common Perſon hath an 
Advowſon as appendant, and a Stranger doth preſent his Clerk, who 
is in by ſix Months, the Advowſon is made diſappendant, until ſuch 
Time as the rightful Patron hath re-continucd it by his Writ of Right. 
But in the Caſe of the King, a Preſentment of a Clerk to his Church, 
who is in by {ix Months, makes no Diſappendancy, becauſe it puts not 
the King out of Poſſeſſion. Mich. 13 and 14 El. Hobart 140. 18 Eig. 
3 Leon. 61. Mich. 14 El. 3 Leon. 17. 

If the King doth preſent to a Church of another's Right, that is ap- 
pendant by theſe Words; Ad naſtram Præſentatiomem Fure Prerogati- 
c Corone noſtre Anglie ſpetant', or Ratione Lapſur, ſuch Preſent— 
ment ſpeaking of, and ſuppoling a Right, where there is ncne, is void, 
makes no Diſappendancy; or if the Preſentation had been made to a 


Church 


- 


% 
wad ES 7 8 * 7 * *. "Y = * ag} $f bs $ L - : 7 
oy = Le ES EIS 34 5 EE 1 ones R It bas F 
a S 3 n o Sq N * : 2 
8 n 4 9 8 B 28 8 I 7 "T3 8 _ Fly No A Na; S VV on. 133 hy * 1 4 4 y „ 
4 8 - Jr” 2 n F e 2 n OED Bonk Ee 2c, my . . 7 ET e 0 . » W % \ 
7 * 2 ot n N " iy; 1 "1%" » " - . wal $7" Ba TY * * ADA 8 N 3 Pros 4 : 
4 a 4 * 7 9 E * + 2 * 1 =o 3 N 1 OV. Wet 4 r A” 2 r | FX ua 1 3 þ TY 2 
ED 8 * g * * # y - 5 2 7 x J g 4 0 5 N TIS b. 8 = A — - E — 
* * N . 0 — 199 E MX 2& W nu * „ s 2 * 1 $4 £6 34g a 8 ba i 2 - =p, = > * = ; . 1 
5 "Ou 2 N 8 1 — . VT PR 5 17 2 0 i * on ö - 4 w £4 ». 1 * P L 2 W 1 LE * q Y l fo * 4 > 
4 K * n ö 35 F. 0 7 n * 4 ä "Re - LE * 4 8 q —_ 6 A 7 +4 4 © 1 * % : e 22 ane: 5 
N * A . < * a 3 74 „ — * Tz Y I, © Sn Sas rs hy =” 
f . * 20 * 4 . * 98 8 r — LE » 
: 22 — 8 ; * — n FED. ** 
— w A G MS. 74.7 2008 »—_ 
4 * 4 — » . "#47 o AED TR, „ 
I A > 2 — of by * 


e 


1 


— 


Chap VIII. 7 he Complet e Incumbent. 3 71 


Church really lapſed, yet that makes no Diſappendancy neither. - +10 MY 


So if the King, without Right, preſent by theſe Words, Ad no- WSN 


ſtram Præſentationem ſiue ex pleno Jure, five per Lapſum Temporis, 
ſive alio quocunque modo ſpettam”; ſuch his Preſentment makes no 


Diſappendancy or Uſurpation : For when the King doth preſent 
by Wrong (to the making of an Uſurpation and Diſappendancy,) 
in his Preſentation he muſt not report any Right, but mult preſent to 
the void Church generally, and require Admiſſion. Hill. 11. Fac. Gaiw- 
dy v. Biſhop of Canterbury, and others. Hobart 302. Sir John Tufton v. 
Sir Rich. Temple, & al. Hill. 17 & 18 Car. 2. Fangh. 14. 
But Note, it has been generally receiv'd for Law, That if one who Uſurpation, 
is not a rightful Patron, do in due Form of Law without any corrupt ada 
Contract preſent a Clerk to a preſerrtative Licing, and in Time of 


Peace, and ſuch Preſentation take Effect, and Inſtitution and Induction 


be had thereupon, and the Clerk remains Six Months in Poſſeſſion be- 
fore the true Patron commence his Suit ; he thereby becomes a lawful 
Incumbent, and may enjoy the Living during his Life. 

And though formerly the true Patron might on the next Avoidance 
recover his ancient Right in many Caſes, yet he could not do it in all, 
but in ſome was for ever barr'd of any Remedy, (ſee hereafter Ch. 1 3.) 
But this Miſchief is now remedicd by the Act of 7 unc, for preſer- stat. 7. Aung 
eing the Rights of Patrons to Advoiyſons, whereby 'tis now provided, cap: 18. 
That he, or ſbe, that would have had a Right, if no ſuch Uſurpation 
had been, may preſent, or maintain a Quare Impedit pon the next, 
or any other Avoidance, notwithſtanding ſuch Uſurpation, &c. 

Be the ſaid Statute at large, at the End of the next Chapter. 


\ 


i 


„ TT. 


Of the Right of Patronage, to whom it ſhall 
be ſaid to belong. Of Coparceners, and Je- 
nants in Common. And of the Statute 
7 Anne, of preſerving the Rights of Pa- 
trons to Advowſons. 


HESE Things being premiſed, we may More cafily ſee how, Right of pa- 
or by what Means the Right of Patronage may come to any wonage, how 
Perſon : If we conſider it with reſpect to its Original, we may ſay, it ah 
is acquired only by theſe two Means, (gg.) Either by being the ſole 
Founder and Endower of a Church , tor thereby a Perſon doth make 
himſelf abſolute Patron of ſuch Church, and may reſerve to himſelf, 
his Heirs or Succeſſors, the Right of conferring to the ſame, ſo oft as 
it ſhall happen to become void. Paſch. 9 E. 3. Onare Impedit 30. Or 
elſe not by founding or building a Church, but by giving the Land upon 
which it is built; or only by endowing the ſame with Land, or other 
Profits and Immunities, after it is built; that is, If upon the Occaſion - 
or any of theſe Acts, the Ordinary, by his Ordinance, and other Per- 
ſons (whoſe Conſents are requilite in this Behalf) by their Agreement, 
5 do 
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Right ok do ſettle the Advowſon of the Church upon ſuch Founder or Endower 
v0 reſpectively, their Heirs or Succeſſors. Doderidge's Complete Parfon, 
By Founder p. 56. 2 25. Hughess gur. Tit. 4dobw/on. 5 
and Endow- * Though the Commencement, and firſt Titles of Advowſons came 
85 by Founding or Endowing of Churches, and thereby the firſt Proprie- 
tors gained a Right, not only to themſelves, but alſo to their Heirs and 
By Deſcents, Succeſlors for ever; and auch their Heirs are ſaid to have them by De- 
PT E ſcent: Now as to Deſcents, there cannot be any Deſcent thereof from 
54 T #74- the Brother to the Siſter of the entire Blood, by the Maxim of Poſſe ſſio 
Fratris, &c. but the ſame ſhall deſcend to the Brother of the half 
Blood, unleſs the firſt hath preſented to it in his Life-time, and then it 


ſhall deſcend to the Siſter, ſhe bing the next Heir of the entire Blood. 
19 E. 2. Fitz. Quare Impedit 177. Co. Lit. 15. b. which is to be un- 
1 derſtood of Advowſons in groſs only. i 
4 By Four si- If an Advowſon doth deſcend to Four Coparceners, and the Church 
ib ſters Copar- after the Death of their Anceſtor doth become void, if they do not all 
See the Stat. Agree in a Preſentment, the Clerk of the eldeſt Siſter ſhall be received; 
7Ane.infra. and at the ſecond Avoidance, the ſecond Siſter ſhall prefer her Clerk, 
and fo the reſt in their Order. 21 E. 3. 38. Mich. 12 H. 7. Kiel. p. Co. 
Lit. 18. b. 17 E. z. 30. 37. 21 E. z. 39. 35 H. 8. Dyer 55. 19 E. 3. 
Luare Impedit 59. 13 E. 1. Rot. 3. Or if they do agree for one or 
Tarns, more Turns to preſent jointly, and after do not ſo agree, the eldeſt Si- 
ſter ſhall preſent to the void Turn, and the reſt to the after-Avoidances, 
according to their Seniority. Paſch. 34 and 35 H. 8. Dyer 55. And this 
Privilege given to the eldeſt of preſenting firſt, ſhall go to her Iſſue and 
Aſſigns. 24 E. 3. 52. Co. Lit. 166. b. 186. ö. And alſo to her Husband, 
as Tenant by Courteſie. Paſch. 25. El. Horris and Hays v. Nichols. 
3 Cro. 18. Co. Lit. 186. b. 166. b, but Coparceners are compellable to 
make Partition ; if they do make Compoſition to preſent, it may be 
we! done without. Writing, becauſe they are all privy, and as one Heir by 
1 the Common Law. Hill. 28. H. 8. Dyer 29. 1 Inſt. 169. a. Roll's Abr. 
| 2. P. 255. 1 Iuſt. 196. a. But if ſuch Compoſition be made againſt 
Common Right, as that the eldeſt, after ſhe hath preſente donce, ſhall 
preſent in the ſecond Turn, then it doth not bind without Deed. 
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1 Partition. 


W 17 E. z. 38. But properly ſpeaking, Coparceners cannot make Partition - 
=" Not of an of an Advowſon in groſs, as to the Right, for that it is entire; for -p 
1 Advowſon in tho' they make Partition, yet this is but as to the Preſentment, ſtill the 7 
5 — Advowſon doth continue in Right in Coparcenary, for they ought to [7 
lt join in a Writ of Right afterwards. Roll's Abr. 2. p. 255. Corbet's Caſe. + 
1 1 Co. 87. 4. But the Law herein ſeems to be now altered by virtue of 
1 | Severance of the ſaid Statute 7 Arne, which ſee infra. But if a Manor to which 5 
. [ anAdvowſon an Advowſon is appendant, deſcends to Two Coparceners, and they : 
3 non. make Partition, and the Manor is allotted to the one, and the Ad- 0 

| wy vowſon to the other, this is ſaid to make a Severance of the Advowſon 7 
= in Perpetuity from the Manor. Hezley. 14. which admits that the Parti- : 
1 tion in this Caſe muſt affect the Right as well as the Poſſeſſion; and it 
1 is ſaid, that anciently Advowſons were not partable among Coparce- 

1 ners at Common Law. Miror 107. So Tenants in Common of an Ad- 

; OY OY, vowſon, (which are ſuch who have equal Right to an Advowſon, but 

0 by Tenanc hold by divers Fitles) if they make Compoſition to preſent by Turns, 

1 in Common. it muſt be in Writing; and till each of them have preſented according 
wet to his Turn, by Vertue of the Compoſition, if a OQuare Impedit be 

{28 brought betwixt them, it 1s W i. ſhew the Compoſition, becauſe 

| it 
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. >cuted; but otherwi er it xecuted. Till. Fight of 
4 2 8 but otherwiſe, aft 4 ſhall be execut d. Hill. — 

If Partition be made, and an Advowſon aſſigned to one Coparcener By Aſfign- 
in Chancery, the others being within Age, yet at their full Age they . 
may preſent, either according to the Compoſition, or by Turn, as if no 
Compoſition had been made. 17 E. 3. 37. B. 30. . And if an Advow- 
ſon be allotted in Chancery to the youngeſt Coparcener, ſhe may pre- 
ſent, and maintain her Qyare Impedit againſt the others, until it be de- 
feated. 17 E. z. 38. Co. Lit. 171. b. 

If an Advowſon doth deſcend to two Coparceners, the one being BY Guardian, 
within Age, and in Ward, and the Guardian doth marry with the el- 
der, and after the Church being void, the Guardian doth preſent in the 
Name of both Siſters, this ſhall not ſerve for any Turn to the eldeſt, 
but at the next Avoidance, if they cannot agree in preſenting, the Eldeſt 
ſhall prefent alone, as if no Preſentation had been made, after the De- 
ſcent to them. Dyer, 35 Her. 8. 55. 

It a Coparcener of an Advowſon, or any other that hath Title to Patron's 
preſent to an Avoidance, doth in his Courſe preſent his Clerk, who by * 
being Preſented, Inſtituted and Inducted, and by performing all Things vatlen. 2 
required by Law in ſuch Caſe, is become Complete Incumbent, tho 
he be afterwards deprived for Crime, or other Cauſe, yet that ſhall 
ſerve for his Patron's Turn; and he that hath the Right of preſenting 
next, ſhall preſent upon ſuch Avoidance. But if after Preſentation, 

Inſtitution and Induction, the Church is not only voidable, but actually 
void, by reaſon that the Law pronounceth the Admiſſion, Inſtitution 
and Induction of the Clerk preſented, meerly void, as for not Sub- 
ſcribing, or not Reading the Articles of Religion, Gc. whether the 
Church be declared void by Sentence, or not, the Preſentation, Inſti- 
tution and Induction, in ſuch Caſe, ſhall not ſerve for a Turn, but the 
Preſentor may preſent again. Paſch. 41. El. Mindſor's Caſe, 5 Co. 102. 
That is, unleſs the Preſentation, &c. of his Clerk were void by Si- simony. 
mony, in which Caſe the Turn goes to the King; and then he that 
hath the next Turn after him, muſt expect till the Church doth be- 
come void of the King's Incumbent. But if Simony be committed in 
gaining Inſtitution or Induction, the Clerk being inſtituted and inducted, 
makes a Plenarty, and he that preſented him having but that Turn, 
ſhall not preſent again, tho' the Church by ſuch Simony be alſo void, 
but he that hath Right to the next Avoidance. Stat. 13. El. c. 6. and 
in JVinchcomb and Pulleſton's Caſe. Paſch. 14. Fac. Hob. 167. : 

Or if a Patron doth preſent one that obtained his Orders by Simony, Orders ob- 
at any Time within Seven Years after his corrupt Entring into the Mi- umd by Si 
niſtry, the Living is not void till after Induction, Inveſting, or Inſtalla- * ”* 
tion ; and therefore there being once a Plenarty, if he that preſented 
had but one Turn that is ſatisfied, and he that hath the next ſhall pre- 
ſent, in J/inchcomb and Pulleſton's Caſe. Paſch. 14. Fac. Hob. 167. 3 

So if one that hath a Turn doth preſent one that is Mere Laicus, Mere Laicus 
who is Inſtituted, &c. and it be declared by Sentence, that he was un- 
capable of the Church, and therefore that it was void ab initio; yet 
for that the Church was full, until the Sentence Dcclaratory came, 
this ſhall ſerve for a Turn, as is ſaid. Paſch. 41 El. Wind{(or's Caſe, 
5 Co. 102, But of this I doubt; for in the ſame Caſe tis ſaid, That Os if nor. 


where the Admiſſion and Inſtitution are made meerly void, then with- voidby 3 Ex 


out doubt it ſhall not ſerve for a Turn; and in caſe a meer Layman, lis, c. 12. 


who is no Deacon, be admitted, inſtituted and inducted to any Benefice 
Si ns | with 


preſented, - 
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——.— with Cure, ſuch Admiſſion, Inſtitution and Induction are meerly void, 
, as if they never were, by Kat. 13 Eliz. c. 12. Beſides, this ſame Caſe 
is reported both by Croke and Moor, and no ſuch Matter as this which 
Coke mentions, concerning a meer Layman being -preſented, is taken 
Notice of by either of them. But if an Incumbent of a Church be 
legally deprived, and he that hath the next 'Turn doth preſent his Clerk, 
who thereupon is admitted, &c. If afterwards a Sentence doth come, 
by which the ſecond Clerk is deprived, and the firſt reſtored by Force 
of the firſt Preſentation, Inſtitution, &c. and dies Incumbent, tho' the 
ſecond Clerk was Incumbent, for the 'Fime, to all Purpoſes, and the 
firſt, for that Time, no Incumbent ; yet the Preſentation and Incum- 
Preſentment bency of the ſecond Clerk ſhall not ſerve for a Turn, but he that 
de novo. preſented the ſecond Preſentee ſhall preſent again, after the Death 
or Removal of the firſt. But if the firſt Clerk had died before the ſe- 
cond Sentence, or had not reverſed the former Sentence, he that pre- 
ferred the ſecond Clerk had enjoyed his Turn. Paſch. 40 El. Lovedeny. 
Windſor and Hitch. Moor 558. Paſch. 41 El. WWindſor's Caſe. 5 Co. 102. 
Same Caſe. 3 Croke 686. 
Stat. 7 Ame Note: For remedying of ſome Inconveniencies in the Law, as it 
cap. 18. ſtood on 13 Ed. 1. c. 5. with reſpe& to Uſurpations of Rights of Pre- 
ſentation, and the Incertainty of the Rights and Intereſts of Coparce- 
ners, Jointenants, and Tenants in Common, in Advowſors, &c. a 


Nota. 


Statute was made 7 Aunæ, Entitled, An AG to preſerve the Rights o 


Patrons to Advowſons, Vit. 3 
For more ea- Sect. 1. F02almuch as the pleading in a Quare Impedit is found very 


4 eee difficult, whereby many Patrons are either defeated of their Rights of 
Rights. Pꝛeſentation, 02 put to great Charge and Trouble to recover their 

Right, which is occaſioned by the Law, as it now is: Fo2 Remedy 
Se Eros” whereof be it enaced by the Queen's moſt excellent Majeſty, by and 
place the With the Advice and Conſent of the Lozds Spiritual and Tempozal, 
Eſtate. and Commons in Parliament aſſembled ; and by the Authozity of the 
id. 13. E. i. ſume, That no Uſurpation upon any Avoidance in any Church, Ut- 
7 ft caridge, 02 other Eccleſiaſttcal Pzomotion ſhall diſplace the Eſtate oz 
cap. 13. © Intereſt of any Perſon entitled to the Advowſon o Patronage there- 
Or hinder ok, 02 turn it to a Right; but he oz ſhe that would Have had a Right, 
a G, , tf no Uſurpation had been, may p2eſent o2 maintain his oz her Quare 


a Ouar, Imp. . : 
1 Impedit upon the next, oꝛ any other Avoidance (if diſturbed), notwith⸗ 


on any A- 


voicance. ffanding ſuch Aturpation. f 
Sect, 2. And if Coparceners, oz Jointenants, oꝛ Tenants in Com- 


Joincenants mon, be ſeized of any Eſtate of Inheritance in the Advowſon of any 
| Church oz AGicaridge, 02 other Eccleſiaſtical Pꝛamotion; and a Par- 


in Common 
after Parti- tition is 0? ſhall be made between them to pꝛeſent by Turns, that 


preſent by thereupon every one ſhall be taken and adjudged to be ſeized of his 
Turns, and oz her ſeparate Part of the AByowſon, to p2eſent in his o2 her Turn. 
Ron der. AS ik there be two, and they make ſuch Partttion, each wall be ſaid 
rately. to be ſeized, the one of the one Yotety to p2eſent in the firſt Turn, 
the other of the other Boiety to p2eſent in the ſecond Turn. In like 
Manner, ik thereby thee, four, 02 moze, every one ſhall be ſaid to 
be ſef3ed of his oz her Part, (i. e. ſeparately) and topzeſent in his 02 
her Turn. | | 

Note, The Words included in Parentheſis in Sc 2. are not in the 
Act, but are inſerted only by way of Explanation: To which 

End, we may further obſerve on the ſaid Statute, 
Fi.ſt, As to the Words, diſplace the Eſtate, &c. in SefF. 1. 
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C H A ME, IX. Bale 
n. 


7 


Right of Preſentation, by what Means it may 
paſs from one Perſon to another. How it 

ma) come to the King by Prerogative ; of 
the Lord Chancellor s Right, and of the 

Arxrchbiſbop Right of Option, &c. 


F we conſider the Right of Patronage, as in the Hands of others Py gon; ar 
{ than the Founders and Endowers of Churches, their Heirs or Suc- jeg.“ es. 
ceſſors, we may ſay, that it may come to a Perſon, either by the Act of 
the Law, or by the Act and Conſent of the Perſon entitled to it, or 
by his Fault or Neglect: In ſome of which Reſpects it doth paſs only 
in Part ; in others, ſometimes in Part, and ſometimes wholly. 

By the Act of the Law, the Right of Patronage may wholly paſs By Ad of 
to a Stranger : For when there is no Heir, General or Special, to whom - + 
the Land or Manor to which an Advowſon is appendant doth de- 
ſcend, the Advowſon, with the Land or Manor, doth eſcheat to the 
Lord of that Manor of which ſuch Land or Manor was held, Co. Litt. 

122, And it is ſaid, That if a Man doth grant an Advowſon in groſs, 
to another in Fee, and the Grantee doth die without Heir, it ſeems 
that this ſhall revert to the Grantor, not being held of any Man; for Reverter. 
tis a Thing which cannot vaniſh, but ought to be in ſome Perſon : But 


in that Caſe, if the Grantor cannot have it, the King ſhall have it as To the Kings 


Supreme Patron ; and for that Reaſon ought to preſent, where no other 
hath Right. Rol/Fs Mr. 1. 816. 

Alſo by the Act of the Law, the Right of Patronage doth paſs in Paſſing in 
Part; that is, the Right of preſenting for one or more Turns; or for Part. 
ſo many as ſhall happen within a certain 'Time, from the Heir, upon 
the Account of Marriage, and from him and others upon the Account , 
of Death, and of Prerogative. Accordingly, if a Feme that hath an 
Advowſon, or Part of an Advowſon, to her and her Heirs, doth take 
an Husband, the Husband may not only preſent jointly with his Wife, 
or in his own Name, during the Coverture, but alſo having Iflue by By Husband. 
her, after her Death, (tho' the Right of Patronage (ſo far as it was 22 by 
in the Wife) deſcends to her Heir, and tho' the Wife did never preſent 2 1 
to it, but died before the Church voided) the Right of Preſenting du- 
ring the Husband's Life is lodged in him, as Tenant by Courteſie, tho 
his Wife had but a Seiſin in Law, becauſe he could by no Induſtry at- ho 
tain to any other Seiſin. 1 Inſt. 29. a. And if the Church, in this 
Caſe of the Husband, void during his Life, and then he die before the | 
Church is filled, yet the Heir ſhall not have the Turn, but the Hus- By his Exe- 
band's Executor; and ſo is the Law in moſt Caſes, where the Intereſt curor. 
determines after the Church is void, and before Preſentment, by Finch, 
33 E. z. 36. Bro. Preſentation al Egliſe 18. 21 H. 6. 56. If the 
Church being void, the Wife dies, having had no Iflue, ſo that the 
Husband is not 'Tenant by Courteſie, yet he ſhall preſent to the void 
Turn. 21 H. 6. 56. ö. Fe | 
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Bight of | If a Man that is ſeiſed of an Advowſon takes a Wife, and dies, the 
Pzents Ieir ſhall have Two Preſentments, and the Wife the Third; yea, and 


LAY tho' the Husband in his Life-time had granted away the Third Turn. 


* 1 William's Caſe, v. Biſhop of Lincoln, and the Bailift and Burgeſſes of 

al ole by Bedford. 2 Aud. 173. Trin. 28 H. 8. Dyer 35. b. That is, The Wife 

the Wife. may in a proper Action, recover the Third Preſentation as her Dower, 

or it may be aſſigned to her for her Dower, but without ſuch Recovery 

or Aſſignment the Wife cannot make Title to the Advowſon, or to 

any Preſentation, no more than ſhe can enter by her own Authority into 

As her Don- any other Lands or Tenements to which ſhe hath Right of Dower. 

Wn, Of 1 Just. 32. d. 34. b. 37. Or if a Manor, to which an Advowſon is ap- 

endant, doth deſcend to an Heir, and he aſſigns Dower to his Mo- 

ther of the Third Part of the Manor, cum pertinentits, ſhe is there- 

by endowed of the 'Third Part of the Advowſon, and may have the 

| Third Preſentment. Doderidge in his Deſcription of Advowſons, p. 6. 

Preſentation In the ſecond Place, as the Right of. preſenting for one or more 

8 Turns, doth paſs from him that is ſeiſed of the ſame to others, upon 

Death, the Account of Marriage, ſo upon the Account of Death: For if a Je- 

ſtator hath only a next Avoidance by Grant, and having made his 

Will, dieth whilſt the Church being full of an Incumbent, or void, 

the Avoidance or Turn not being deviſed by Will, the Right of Pre- 

ſenting thereto doth go to the Executor; and in caſe, when the Church 

is not fallen void, the Executor may make a Grant of that Turn to 

another, before he proves the Will. Mich. 3 and 4 Phil. and Mary. 

Smithly v. Cholmly. Dyer 135. Pit. 13. = 

Turn a Chat- So, if one ſeiſed of an Advowſon in Fee, and the Church doth be- 

__—_ come void, the void 'Turn is a Chattel ; and if the Patron dieth be- 

fore he doth preſent, the Avoidance doth not go to his Heir, but to his 

Exccutor. Mich. 31 and 32 El. the Queen and Fare v. Archbiſhop of 
Canterbury. 4 Leon. 109. 1 Inft. 388. a. 

Incumbent. But if the Incumbent of a Church be alſo ſciſed in Fee of the Ad- 


ſeiſed and | are < oc - 
dies. vowſon of the ſame Church, and die, his Heir, not his Executors7 ſhall 


* 


after the Death of the Anceſtor, and by his Death the Church is be- 

bome void, ſo that the Avoidance may be ſaid in this Caſe to be ſe- 

vered from the Advowſon before it deſcend to the Heir, and veſted in 

the Executor; yet both the Avoidance\and Deſcent to the Heir hap- 

pening at the ſame Inſtant, the Title of the Heir ſhall be preferred 

as the more ancient and worthy. Mich. 33 Car. 2. C. B. Holt v. Epiſ- 
cWCopum Minton, &c. 3 Levinz 47. 
Teftator and If the Teſtator preſent, and his Clerk not being admitted before 
Executor. his Death, then his Executors preſent their Clerk, the Ordinary is at 
his Election, which Clerk he will receive. Trin. 31 Eliz. Smalkzood, 

&c. ©. Biſhop of Litchfield and others. 1 Leon. 205. Savil 95, 118. 
Diſturbance. If a Diſturbance be before the Patron's Death, his Executors, by Spe- 
Executors. cial Writ upon the Caſe, may recover the Preſentment, and prefer 
Action by their Clerk, by the Equity of the Statute of 4 Ed. 3. and in ſuch 
Se Caſe, if the Executors bring their Action upon the Diſturbance made 
to the Teſtator, and yet ſhew that the Church ſtill continues void, fo 
that they might preſent themſelves, or bring the Action upon a Di- 
ſturbance made in their own Time; yet the Declaration is good, for 

'that the ſhewing that the Church ſtill remains void, are but Words 

of Form. Smallwood's Caſe before. 1 Anderſon 241. Mich. 32 Flis. 

C. B. Leonard 4. Caſe 53. and Soile, Caſe 174, 188. And if the 

TY Teſtator 
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Teſtator be diſturbed in preſenting, and in a Onare Impedit doth reco- 
ver, and then dies, the Heir ſhall not have Execution, becauſe it is non. 


not a real Action, but the Executor, Brownlow and Gouldsborough 1. 


158. and by Rhodes in Beverley and Cornwallis Caſe. Mich. 29 Fl. 


—_— 


Right of 


Pꝛeſenta⸗ 


LAY | 


C. B. 1 Leonard 63. But if a Husband be diſturbed in preſenting to Husband and 
an Advowſon which he held in the Right of his Wife, and dies, tis Wife. 


ſaid, that the Wife ſhall have a Care Impedit for this Diſturbance. 
3 E. 3. Fitz. Quare Impedit 57. 3 H. 5. Quare Impedit 71. 

But in the Caſe of a Biſhop, the void Turn of a Church, the Ad- 
vowſon whereof he is ſeiſed in the Right of his Biſhoprick, by his 
Death doth not go to his Executor; but when the Temporalities of 
the Biſhoprick are ſeiſed into the King's Hands, the King doth not on- 
ly preſent to ſuch Benefices as become void during the Seiſure, 18 E. 
3. 31. 5. 21 E. 3. 5. a. 29. d. 30. d. 24 E. 3. 26.5 E. 2 Fitz Onuare 
Tmpedit 165. 19 E. 2. Quare 3 178. and as were void after the 
the Death of the Biſhop, and before the Seiſure, 12 E. 3. Fitz Onare 
Impedit, 56 by Shard, but alſo of all ſuch as were void when the Biſhop 
died. 50 E 3. 26. 9 H. 6. 16. h. Admit. 24 E. 3. 26. Lib. Parl. 21 
E. 1. Prior de Bermondſea's Caſe. 24 E. 3. 30. 1 Inft. 90 b. and 388. a. 
Yea, and to ſuch to which the Biſhop had at any Time preſented or 
collated, if his Clerks had not taken as well Induction, as Inſtitution 
or Collation before the Biſhop's Death, becauſe nothing but Induction 
fills the Church againſt the King. Liber Parliamentorum, 21 E. 1. 
the Prior of Bermondſea's Caſe, adjudged in Parl. 24 E. 3. 30. 11 
H. 4. 9. a. Fitz. N. B. 34. K. 36. K. 38 E. 3. 3 and 4. Hobart's Rep. 
208, much more to ſuch to which the Biſhop had only preſented, and 
to which his Clerk was not inſtituted, 44 E. 3. 3. and if the Biſhop 
doth die the fame Day after Induction, the King is not barred. 44 E. 
3. 3. Yea, and whether the King doth of Grace grant the 'Tempora- 
lities before Conſecration, or Livery of them be ſued out of the King's 
Hands afterwards by the Succeſlor ; the King, tho' he hath not then 
preſented to ſuch Benefice, the Right of Preſenting to which cam? to 
him by reaſon thereof, may at any Time after preſent to the ſame. 
18 E 3. 1. 4. 24 E. 3. 26. bo And the Privilege that the King hath 
of Preſenting, by reaſon of the Temporalities of a Biſhoprick being 
in his Hands, ſhall be extended unto ſuch Preferments, unto which the 
Biſhop, of Common Right, might preſent, tho' by his Compoſition 
he hath transferred his Power unto others. And therefore when the 


Temporalities of the Archbiſhoprick of Y are in the King's Hands, the 


King ſhall preſent to the Degnery of Y, altho by Compoſition be- 
twixt the Archbiſhop and the Chapter there, the Chapter are to elect 
him: and this becauſe the Patronage thereof, de Jure, doth belong to 
the Archbiſhop, and his Compoſition cannot bind the King, who comes 
in Paramount, as Supreme Patron: For of the whole Biſhoprick the 
King is Supreme Patron, altho' it be diſmembred into divers Branches, 


Biſhop ſeiſed 
and dieth. 


Induction on- 
ly fill; againſt 
the King. 


The King's 
Privilege by 
reaſon of 
Temporali- 
ties. 


as Deans, and other Dignities ; and of ancient Time all the Biſhopricks 


were of the King's Gift ; but after the King gave Leave to the Chap- 
ters to elect, yet the Patronage notwithſtanding remains in the King. 
17 E. z. 40. And if the Caſe be ſuch, that the King doth preſent 
to a Church void Ratione Temporalium Epiſcopi ſede vacante ; and 
before Inſtitution doth repeal his Preſentnient, and the Repeal notwith- 


ſtanding, the Preſentee is afterwards inſtituted and inſtalled, although 


that the King reciting that the Preſentee was canonically inſtituted up- 
on his Preſentation, doth ratitie and confirm the Preſentation, ſo that 
WET 5 Fe X his „ 


Dd 


Repeal of 
Preſent- 
ment, 
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Ring's P2e- ſuch Clerk is taken to to be, and doth die as Incumbent ; after a new 
LRAL Biſhop is created, yet the King ſhall preſent again, as if he had never 
-- © preſented, becauſe the Clerk was never in ex Preſentatione Regis, 
and fo the Confirmation void. Jin. 12 Eliz. Dyer 292. It concerns 

4 the Biſhop therefore to ſec that the King F upon ſuch Intruder, or 
Caution. to declare the Church void judicially, and to ſequeſter it, if the King 
will not preſent. But if a Biſhop, being Patron of a Church, doth collate 
thereto, and the Biſhoprick becoming void, the Biſhop's Clerk is eleQ- 
ed Biſhop of the ſame Biſhoprick, and then the King doth grant tohim 
his Temporalities hefore Conſecration, the King ſhall not preſent to 
his Benefice that was voided by his Conſecration, but the new Biſhop, 
becauſe it was not void before the Conſecration, at which Time the 
Temporalities were not in the King's Hands; but otherwiſe it had 
been, if the Biſhop be conſecrated before he hath the Temporalities. 
Q. 41 E. 3. 5. Br. Preſentation, &c. 3. 46 E. 3.32. But Ongre of this 
Caſe, becauſe the King had alſo a Right to preſent by his Prerogatiye, 


Conſecrati- 
on. 


the Ineumbent being made a Biſhop ; ſo that although the granting a- 


way the Temporalities before Conſecration, had prevented the King's 


Right of preſenting, by reaſon of the Avoidance of the Biſhoprick, yet 


it did not give away the King's other Right, which he had by the In- 
cumbent's being made a Biſhop. | | 
If the King doth bring a Quare Impedit for a Church, upon the Ac- 
count that he hath Title to preſent, the, Temporalities being in his 
Hands, and doth alledge, that they were in his Hands, by the Death 
Pleas of A. it is no Plea to ſay, that the Church did not void during the 
Time that the Temporalities were in the King's Hands by the Death 
of A. late Biſhop; for if they were in his Hands by the Death of any o- 
ther, or by other Means, yet the King ſhall preſent. 24 E. z. 26. 


King's Pre- Laſtly, The Right of Preſenting doth go from him that is ſeiſed of 


rogarve fa. the Patronage to the King in other Caſes, by reaſon of his Prerogative-: 
For tho' it hath been a Queſtion, Whether (when a Church becomes 

void, by creating the Incumbent thereof a Biſhop) the King, or the very 

Patron of the Church, ſhall preſent upon ſuch Avoidance? And anci- 

ently the Law was taken to be, that the rightful Patron ought to pre- 

ſent. 21 H. 4. 37. or 34, 41. E. 3-5. 5 E. 3. Fits. Opare Impedit 35. 21 

E. 3. 40. 7 H. 4. 25, 26. 44 E. 3. 25. and Temp. E. 1. Onare Inpedit 


18 1. Hil. 6. El. Dyer 228, Mich. 38 and 39 El. Wentworth v. Wright. 


3 Cro. 527. and Hil. 41 El. in Owen 144. However, the King's Prero- 
gative in ſuch Caſe hath been favoured of late, and the Law taken to 
be, that the King ſhall preſent upon ſuch an Avoidance. 41 E. 3. 5. 
Br. Preſentation al Egliſe 7. 5. Marie preſent. al Egliſe 61. Mich: 


42 El. Sir Robert Baſſet v. Gee. 3 Cro. 790. Mich. 22 Fac. Woodley v. 


Biſhop of Exeter, Manwaring and Edwards. 2 Cro. 691. by Winch: 
Contra Hutton. Rolls, Tit. Preſentment, p. 343. Paſch. 37 El. Iright's 
Caſe. Moor 399. Paſch. 19 Car. 2. Henry Edes v. Maller Biſhop of Ox- 
Ford, Vaughan 19. And this (however repugnant of Reaſon) hath 
lately been ſettled accordingly in the Caſe of the Biſhop of Lodo, 
and Dr. Birch v. the Attorney-General for the King, and in the Caſe 
of the King and Queen 2. the Biſhop of London and Lancaſter. Mich. 
5 W. and M. 3 Levinz 377, 282. Caſes in Parliament 164, Vide poſt, 


C. 12. 


If the King Notwithſtanding if the King doth not take the Benefit of the firſt A- 


ſuffers a f | 
Stranger to voidance, but ſuffers a Stranger to preſent, and the Stranger's Preſentee 


preſent, to die Incumbent, his Prerogative ſhall not be extended to give him 
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the Right of Preſenting afterwards. Mich. 42 El. Sir Robert Baſſet v. 
Gee. 3 Cro. 790. And ſo if a Berfefice be held with a Biſhoprick by 
Commendam Retinere, and the Biſhop doth afterwards refign the Bene- 
fice, the Patron, and not the King, ſhall preſent : See Mich. 6 and 7 Ei. 
Dyer 233- No 138. contra. Or if ſuch Biſhop doth not reſign, but 
is tranſlated to another Biſhoprick, (in which Caſe, the Benefice which 


he held with his firſt Biſhoprick becomes void) the rightful Patron; and 


not the King, ſhall preſent thereto (Ogære.) And fo the rightful Patron 
ſhall preſent, if the Church held by Chiumendam Retinere doth fall void 
by the Death of the Commendatory , for otherwiſe the rightful Pa- 
tron may be ever kept from preſenting. Mich. 22 Fac. 2 oodley v. 
Biſhop of Exeter, Manwaring and Edwards. 2 Cro. 691. Coke's En- 


— 


tries 474. Hele's Caſe. See Rolls Abr. Tit. Preſentment, pe 344. Noy 
cath of the 
Commendatory, was adjudged per. Curiam, in the Caſe of Hen. Edes 


138. contra. And that the Patron ſhall preſent upon the 


v. Malter Biſhop of Oxon, for the Living of Chiuner, within that Dio- 
ceſe. Paſch. 19 Car. 2. Vaughan p. 18. And the Reaſon of the Law 


in theſe Caſes, is not only becauſe that the Church in ſuch Caſes is 


void, otherwiſe than by Creation, in which only Prerogative takes 
Place; but becauſe the King by granting, that the Biſhop ſhall hold 
the Church by Commendam, that would be otherwiſe void by Creati- 
on, doth thereby take the Benefit of his Prerogative, in that Way that 
beſt pleaſeth him: For his Grant to hold the Church in Commendazn, 
in ſuch Caſe, is as it were a Preſentation, and as advantageous ; and 
therefore if a next Turn be granted to another when the Church is full 
of him that afterwards is made Biſhop, and the King doth grant, that 
the Church ſhall be held in Commendam, the Grantee of the next A- 
voidance hath loſt his Turn, as much as if the King had preſented ; and 


that the very Patron, and not ſuch Grantee, ſhall preſent when the 


Church is void of the Commendatory. J/oodley v. Biſhop of Exeter, 
and others before. Which plainly proves, that a Grant to hold in 
Commendam, is as much as to prefent, and ſhall ſerve for the King's 
Turn which he hath by his Prerogative. But Ogre of this Caſe con- 
cerning the Grantee of the next Avoidance, for that 'tis agreed by all 
the Books, that a Commendam Retinere prevents the Avoidance, and 
that by reaſon thereof, the Church did not become void by the Incum- 
bent being created Biſhop; and therefore tis hard to conceive any good 
Reaſon why he that hath Right to preſent to the next Avoidance, 
ſhould be debarred thereof by the Commendam, which prevented, but 
made no Avoidance by the Incumbent's being ercated Biſhop : Beſides, 
tis Taid, That if the King hath the next Turn, and he grants a Faculty, 
or Diſpenſation, to the Incumbent, being elected Biſhop before Conſe- 
cration, to retain his Benefice, this ſhall not amount to a Preſentation 
to ſatisfy the King's Turn, but that after the Death of that Incumbent, 
the King ſhall preſent again. Das 77. 11 H. 4. 76, 80. But this, tis 
true, is only the Opinion of Counſel, the other the Reſolution of the 
Judges; but it hath heen adjudged, That if the King Grants a Chan- 
mendam Retinere for fix Months only, or for two or three Days more 


King's 13 _ 


I 


Commend umn 


Nati nere. 


Grant to 
hold in Com- 
mendam, is 
as to much 
as to pre- 
ſent. 

If a Com- 
mendam Re- 
ninere, pre- 
vents the 
Avoidance. 


than ſix Months, if it be granted before the Incumbent is conſecrated ' 


Biſhop, the King's Prerogative ſhall take Place at the Time the Churh 
becomes void, when the Commendam is expired. Mich. 5 I. & M. 
B. R. Rex & Regina v. Epiſc Londow & Lancaſir, and Biſhop of 


London and Dr. Birch v. the Attorney pro Domino Rege & Regina, 


Caſes in Parliament 164. 3 Lecius 377, 382. 4-Mod. 190, 200. 1 Show. 


164. 2 Sal. 540, 
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Lozd. Chan- Yet it is ſaid, If a common Perſon uſurp upon the King, and his 


Clerk is inducted, altho the King hath Right, and may remove him by 
due Courſe of Law, yet if ſuch Clerk obtains the King's Confirmation 
under the great Seal, the Benefice is thereby aſſured to him againſt the 
King. But if the King himſelf preſents and revokes ſuch Preſentation 
before Induction, and afterwards the ſame is inſtituted and inducted, 
tho' the King ratifies and confirms ſuch Incumbency to the Preſentee as 
inſtituted ex preſentatione ſua, yet the Ratification ſhall be void, be- 
cauſe the Preſentation being revoked, the Clerk was never in ex preſen- 
tatione Regis, and ſo there was really no ſuch Title to be ratify'd ; and 
in like Manner it ſhall be void if obtained in any Caſe before Inducti- 
on; Becauſe the Church not being full, nor the Clerk poſſeſſed thereof 
againſt the King before Induction, till that be had, there. is really no 
Poſſeſſion to be confirmed. FYide ante. E 
Note, That the Lord Chancellor, or Lord Keeper of the Great Seal 
for the Time being, have the Privilege of preſenting to the King's Be- 
nefices under the yearly Value of twenty Marks, ig. in the King's 
Books. 38 E. 3. 3. 8, 9. Br. Cuare Impedit 65. But as I take it at this 
Day, the Uſe is for the Chancellor to preſent to Livings under the 
early Value of 20 J. yet the King may preſent to any of his under- va- 


lued Benefices, if he pleaſe. 
Now as theſe latter Words ſeem to be objected againſt by a Right 


Reverend Prelate, I ſhall beg leave to give the Reader his Words at 


large, touching this Claim of the Chancellor of Eugland, viz. 

The Lord Chancellor or Lord Keeper of the Great Seal for the 
Time being, hath Right to preſent to the Benefices appertaining to 
© the King, under a certain yearly Value in the King's Books; which 
* Right and the Foundation of it will be beſt underſtood by what was 
< anciently declared in Parliament upon that Head, gig. Pur ceo, &c. 
© Becauſe it hath been ordained in Times whereof there is no Memo- 
ry, and granted by. the Progenitors of our Lord the King. That the 
© Chancellor for the Time being ſhould give the Benefices (which be- 
< long ſto the King to give,) taxed at 20 Marks and under, to the 
* Clerks of the Chancery, who have long laboured in the Place, and 
* which Thing hath been uſed from the ſaid Time till the Biſhop of 
© T.incoln was made Chancellor, who in all his Time gave the ſaid 
© Benefices to his own "Clerks, and to other Clerks againſt the Will of 


c Ur the King, and againſt the Ordinance and Uſage aforeſaid. May 


Hob. 2 14. 


< it pleaſe our ſaid Lord the King, and his Council, to Ordain, That 
« the Chancellors which ſhall be for the Time do give the Benefices 
cc which belong to give, for the Cauſe aforeſaid, to the Clerks, of the 
« ſaid Place as it hath been anciently uſed, and that this be done by 


Election of the Maſters of the Chancery. 


Anſw. © Let this Bill be delivered to the King, and it liketh the 
& Council, That it is fit to command the Chancellor, that hereafter 


ce he give ſuch Benefices to the King's Clerks of the Chancery, the Ex- 
« chequer, and of both Benches, and not to others. * 

« Here we ſee that the Privilege extended only to Benefices of 20 
« Marks or under. But now tis enlarged to all of 20. or under, 
« which Enlargement was probably made about the Time of the new 
« Valuation taken in the Reign of King II. 8. And it hath been decla- 


© red where the Chancellor preſented to a Benefice above that Value, 
cc and the Clerk was inſtituted and inducted. And then another ob- 


Stained a Preſentation from the King, that the firſt Clerk could not 25 
3 | > ON 
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& and therefore the Church was full by the King's Preſentation in Law, 
c jt being in his Name (and by his Authority.) But if the Preſentation & 
1 That the Benefice was un- 


« had recited (as is there intimated it ought, 
« der the Value of 20 J. it had been void, becauſe it would have ap- 
< peared in the Office of Firſt-fruits, That the Chancellor was decci- 


& ved; or if the Miſtake had appeared before Induction, the King might 


cc have revoked it. (And ſo I take it he may after, for it is apparent 
© he was deceived.) But (ſays the Biſhop) whereas it has been ſaid, 
« 7.6. in the ſecond Edition hereof, p. 130) That the King if he pleaſe 
e may preſent to ſuch Livings under the Value of 20/. it is to be ob- 
« ſerved, 'That the Claim of the Lord Chancellor or Lord Keeper for 
the Time being is very ancient, (ſo was the Practice and Pretence of 


ce the Biſhop of Lincoln before-mentioned) and that nothing appears 


to have been ever determined or moved in a judicial Way to the Di- 


<« minution of that ancient Right. (I conceive the before recited Pe- 


« tition, and Anſwer in Parliament are direct Negative Evidences.) On 
« the contrary (ſays the Biſhop) there is an old Writ in the Regiſter, 


«© which ſuppoſes the Right to be in him (i. e. the Chancellor) oi. De 


* primo Beneficio Eccleſtaſtico habendo, by which the King requires the 
« Chancellor to grant to a particular Perſon the firſt Benefice above 20 
« Marks that ſhall fall in the Gift of the Crown, and that he will ac- 
% cept : the Words are, Folumus quod idem A. ad primum Beneficium 
« Ecclefiaſticum, taxationem wviginti Marcarum excedens, oocetur, 
© quod ad preſentationem noſtram pertinuerit, & quod duxerit accep- 
* tandum preſentetur.” But how the Biſhop raiſes his Inference from 
hence, that the King has no Right to preſent to Benefices in his Gift 
under 20. Value, I cannot comprehend, beſides I take this Writ to 
be one of thoſe many invented by that very Biſhop of Liucolu, when 
Chancellor, whoſe Acings herein were complained of in Parliament, 
for that he gave the ſaid Benefices to his own Clerks and to other 
Clerks againſt the Will of our Lord the King, which ſhews the Chan- 
ccllor had then no ſuch Right excluſive of the King, as our Right Re- 
verend Prelate has ſuppoſed. | 


Alſo the Right of preſenting to a Living in the Province of Canter. Option, a 


bury, may go from an inferior Biſhop for one Turn to the Archbiſhop r 


| ſhops of Can- 
any of the Biſhopricks within his Province; and this Privilege of the terbury and 


x : Election of 
Preferments of the Biſhop's Gift, whom he doth conſecrate, and when hat Church 


he hath made his Option, the new Biſhop is wont to make a Grant of the be will 


of Canterbury, viz. When he doth conſecrate a Perſon to be Biſhop of 


Archbiſhop, in this Caſe, is ſuch, that he hath the Election of all the 


next Avoidance of the Church choſen, to him and his Executors; and 
if the Church which the Archbiſhop chuſeth, doth not come void before 
the Biſhoprick to which the Gift thereof belongeth, ſo that he doth 
conſecrate another Biſhop for the ſame Sce, he may make a new Op- 


Aion, and ſuch ſecond Biſhop is to make him a Grant of the next Turn 


of the Bencfice then choſen, as before: But then his former Grant is 
void, and theſe Grants (Practice may be Proof, for I find nothing in 
the Books to warrant it) are good to bind the Succeſſor, notwithſtand- 
ing Stat. 1 Eliz. The Archbiſhop of Zork, within his Province, hath 
the ſame Privilege as the Archbiſhop of Canterbury.” 


But further touching Option, we may here add the Words of the bo- cue 133 


fore cited Prelate, £iz. Every Biſhop (whether created or tranſlated) 
's bound immediately after Confirmation to make a legal Conveyance 
| T to 


« removed by Law, becauſe the Preſentation was under the Great Seal, Irchbiſhops 
ion. 


4444 I y q r - 1 — 
my - OR, gp tf Dat yy — — . 2 9 
— 


- F 4 
5 LE RIP 


_ A = 1 
a4 . pe. —_— — 
A - is * * 3 


\, a — 
„ 
— 


| 3r.hviſhops to the Archbiſhop of the nent Avoidatice of one ſuch Dignity or Be- 
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* name ; which is therefore called an Option. Of this we find early Men- 
* tion in the Records of the See of Carrerbary, among the Preſentations, 
Inſtitutions and Collations of the Archbiſhops; but with theſe two 
Variations. In ſome Places it is faid to be due, ratione Conſecrationis, 

and that anciently the Perſon to be promoted was named to the Biſhop, 

and not the Dignity or Benefice he was to be promoted to, as An. 1308. 

Winch. f. Domi nus contulit Gratiam Dom. Walteri Reginaldi Epiſc. Vigorn', 
VOPR quem tenebatur facere rationeConſecrationis ſuæ Dom. G. de Buton, Where 
lb. fo. 6 the like Demand is alſo made of the Biſhops of Exeter and Chi cheſter, 
and Anno 1310. Litera diretta Epiſcopo Elien ad promovendum unum 

Clericum, quem Archiep us ſibi nominaverit ratione Conſecrationts ſug. 

Cram. 80. a, And in Archbiſhop Cranmer's Regiſter, among the Ancient Fees is, 
Item, at the Conſecration of every Biſhop (by Prerogative) the Diſpoſui- 

on of the firſt Pre bend, that becometh void after the Conſecration of the 

elected by Advowſon, to be granted to the Archbiſhop ; of which Tenor 

alſo are moſt of the Options of Archbiſhop' Crammer. On the other 

Reys. f 54, Hand we find in the Regiſter of Archbiſhop Ręynold's a Monition to ac- 


Wee cept and admit the Clerk named by the Archbiſhop, reciting that it was 


an ancient Right of the Archbiſhop for the Time being, cuilibet Electo 
in Epiſcopum totius ſue Provincie poſt confirmationem ipſius, eidem 
unam perſonam idoneam per ipſum promovend nominare; and that 
ſtrictly ſpeaking, it is to be conveyed immediately after Confirmation 
appears alſo by the Preface of the Grants ſince the Beginning of Archbi- 
ſhop Parker at leaſt, as well upon Creations as Tranſlations of Biſhops. 
Cum tam de antiqua laudabili long avaque & legitime preſcripta con 25 
tudine hattenus inconcuſſe uſitat & obſervat, quam etiam de ſingula- 
ri Prærogativd Eccleſiæ Metropolitice Chriſti Cantuar fuerit 85 fit 


aſitatum &. obſervatum, quod Archiep us Cantuar' pro tempore Exi ſtent 


cuilibet ſuffraganeor' in Epiſcopum alicujus Eccleſiæ Cathedrahs ſug 
Cautuar” Provincia elect flatim poſt Confirmationem Elettionis Hu- 

* quſmodi unum Clericum idoneum nominare & preſentare poſſit, cui 
idem Electus confirmatus tenebitur, quamprimum facultas ſe obtulerit, 
in ſud Eccleſid cathedrali, de Canonicatu E Præbendd, ſeu de alio com- 
petenti Beneficio Eccleſiaſtico providere ; ac interim dictum Clericum ad 

' Canonicatum & Prebendam ſeu Beneficium hujuſmodi fic promovendumn 
acceptare & admittere ; nec non ſibi Penſionem annuum ſufficientem 
_ tucre, tantiſper ſolvend & impendend, quonſque eidem Clerico de 
Canonicatu & Prebendd vel alio competen Genes o hujuſmodi ſuffict- 
enter fuerit cautum & Proviſum. 
By which Preamble it appears, That the ancient Method-was to 
name the Perſon to be promoted; and not the Promotion, but ever ſince 
Archbiſhop Craumers Time at leaſt (in whoſe Regiſter. is the firſt En- 
try that I have found of a Grant in Form) the Way hath been to con- 
vey the Advowſon, either of the firſt Dignity or Benetice that ſhould fall, 
or of ſome one in certain to the Archbiſhop, his Executors and Aſſigns 
at firſt for 21 Years, and afterwards for the next Avoidance. But in 
Caſe the Biſhop that grants it dies, or is tranſlated before the preſent 
Incumbent of the Promotion choſen by the Archbiſhop ſhall dye, or 
be removed, it is generally ſuppoſed, 'Chat the Option is void; in as 
much as the Grantor ſingly and by himſelf could not convey any Right 
or Title beyond the Term of his Continuance in that See. = 


The 
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The Complete Incumbent. 

The Maſterſhip of St. Cyoſ near Wincheſter was made an Option 
Archbiſhop Juxon, upon the Confirmation of the Biſhop of Vincheſter pps 
as appears by a Conteſt between Dr. Pory the Aſſignee, and Sir Nilliam JL 
Juxbn the Executor, where the te was not, whether the Maſter- | 
ſhip might be an Option, (no Queſtion being made thereof) but to 
which of the two Perſons it belonged, as claiming under Archbi- 
ſhop Juxan. The Footlteps of which Difpute appear in the 2 of Journal _ 
the Houſe, where Sir Nilliam preſented a Petition to their om. Proc. 


c un — 


e ordſhips, 10 — . 
raying that Dr. Pory might be obliged to wave his Privilege as a 
Member of Convocation. But the Petition was diſmiſſed. | 
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Advowſons, and Right of M64 entation, how 


granted over from one Perſon to another. 
What Grants are good, or not. 


* 
— 


HE Right of Patronage mayfpaſs from one ſeiſed thereof, to a By Gran:. 
Stranger, by the Act and Conſent of him that is ſo ſeiſed, and 


ſometimes the Inheritance of the Advowſon is conveyed, ſometimes 


only the Right of Preſenting for one or more Turns, as ſhall happen 
within a certain Time, c. And this is either by the Grant of the 


Party intereſted therein by Deed, or by Deviſe made thereof by Laſt Or Peviſe. 


Will and Teſtament. . 
That the Right of Preſenting may paſs by Grant, it is requiſite that 


the Grantor have ſuch an abſolute Right in the Advowſon, that he may 


convey the ſame, according to the Eſtate by him granted; and alſo, 


that he purſue the Methods the Law preſcribes in ſuch Caſes: For all 

Eſtates that one hath Power to grant, or lawfully may grant, are not, 
nor cannot be granted by the ſame Form of Conveyance: For if a Te- Gront by 
nant in 'Tail grant his Advowſon to others, to the Uſe of himſelf and Tenants in 
his Wife, and the Heirs Males of the Hamens and the Wife ſurvives Tal. 
the Husband, yet ſhe gains nothing by ſuch Grant, for that the Eſtate 

is determined by the Death of the Tenant in Tail. Mich. 3o Fac. Lord 

Say v. Biſhop of Peterborough. Brownlow and 228 1. 161. 

So though the Son and Heir of that Tenant in Tail join with his Father 

in the Grant of a next Avoidance in Tail, yet the Grant upon the Death 

of the Father, is void againſt the Son and Heir that joined in the 


ſame; becauſe the Son had nothing in the Advowſon, neither in Poſ- How void. 


ſeſſion or Right, nor in actual Poſſibility at the Time of the Grant. Sir 
Marmaduke Mipels Caſe. Hobart 45. and Paſch. 1 2 Fac. Mipell v. Epiſc. 

Ceſtriæ. Brownlow and Gouldsborough, 1.165. And though the Grant 

ſhould be made to the Perſon that hath the Reverſion, when the Eſtate RE 
Tail is determined for want of Iſſue, yet without a Fine levied in theſe 1 
Caſes by the Tenant in Tail, it is not good; and this is by Force of 5 
the Statute of Meſtmiuſter 2. 13 E. 1. c. 1. called the Statute de Doris 


 Conditionalibus, &c. which prevents Tenants in Tail from making 


ſuch Grants to Prejudice their Iſſue, or thoſe in Remainder or Reverſion 
2 GS es after 
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Gzants ot after the Eſtate Tail is determined, and when ſuch Grants made by 
See, Tenant in Tail are determined, and goes to the Reverſioner, he hath it 
A not as an Advowſon in Tail, but in Fee - ſumple. Ach. 37 and 38 El. the 
Qucen v. Huſſey. Moor 421. and Cre. 3. 5 19. When a Tenant in Tail 
of a Manor, to which an Advowſon is appendant, doth grant the next A- 
voidance and dies, the Grant is abſolutely void. Noy 143. Paſch. 13 

Fac. B. R. Bowles v. Walter. Roll's 1 Rep. 190. 1 Bulſtr. 313. And if 
Iegnants in Tail of a Manor to which the Advowſon is appendant, doth 
Diſcontinu- diſcontinue one Acre with the Advowſon, and. dies, the Iſſue in Tail 
luce. may preſent at the next Avoidanee before the Acre be re- continued, for 
that the Diſcontinuee did never preſent after the Diſcon tinuance, this 

being the firſt Avoidance after. 34 E. 1. Hare Impedit 179. 1 Inſtit. 

333. b. However, Grants void by the Death of Fenant in Tail, in the 

Caſes before put, do ſtand good againſt the Tenant in Tail himſelf, 


duting his Life. 3 1 N 
Tenant fer So if Tenant for Life of an Advowſon in groſs doth levy a Fine 
Life. thereof, and before any Claim made by him in Reverſion the Church 


doth void, he in Reverſion ſhall not afterwards have Advantage of the 
Forfeiture, as to the preſent Preſentation; for that before Election made 
by him in Reverſion, the Eſtate of the Leſſee was not defeated nor de- 
Claim by ſtroyed, the which Election ought to have been by Claim, and then 
Reverſion- it was a Chattel veſted in the Leſſee before Election made by him in 
= Reverſion, which cannot be deveſted-after by the Preſentation of him 
in Reverſion. Trim. 13 Car. B. R. Spring v. Sir Julius Ceſar, adjudg- 

| ed upon Error brought. RolF's Abr. 1. 857... N 
Iſſue in Tail If Tenant in Tail of an Advowſon, doth grant by Fine the Advow- 
concluded ſon in Tail, the Iſſue in Tail is included; or if ſuch Tenant doth grant 
Grant of the to oe by Fine the Nomination of a Clerk to the ſame Advowſon, when 
Nomination jt becometh void, this Fine ſhall bind the Iſſue, by the Statute. 32 H. 
ot a Clerk. 8. c..36. Smith and Stapleton's Caſe. Plowd. 435. b. becauſe the Pre- 
ſentation and Nomination is in Effect the ſame Thing, and the Fruit 
and the full Profit of the Patronage the Thing intailed. But if Tenant 
in Tail of an Advowſon doth grant by Fine the Nomination of a Clerk 
to one, and his Heirs, ſo that when the Church doth become void, the 
Grantee and his Heirs may nominate a Clerk to the Tenant in Tail 
and his Heirs, and that he or they ſhall preſent the Clerk ſo nominated 
to the Ordinary, and the Tenant Tail dieth, ſuch Fine ſhall not bind 
the Iſſues in Tail, becauſe there the Nomination and Preſentation are 
diſtinguiſhed, and ſo the Fine is not of the Thing entailed, by Dode- 
ridge in his Complete Parſon, p. 36. and Plowd. 435. So when one 
| was Tenant in Tail, of the Nomination of a Clerk to an Abbot to 
reſent over, the Abbot preſented without any Nomination, and had 
InduQion by bis Clerk inſtituted and inducted, and then the Abbot did get a Releaſe 


Uſurpation. of the Anceſtor collateral to the Tenant in Tail with Warrantry; it 


was held, that the Iſſue in Tail ſhould be barred, for that the Inducti- 
on by Uſurpation put the Tenant in Tail out of Poſſeſſion, ſo that there 
remained only a Right which was bound by the Warranty collateral. 
1 H. 5 f. 1. vouched in Hare and Buckley's Caſe. Plowden 5 29. a. 
Upon a Care Impedit brought by the Heir of a Tenant in Tail, the 
Defendant pleaded, That the Father of the Plaintiff gave the Advow- 
ſon by Deed to him and his Heirs, and that the Anceſtor collateral to 
Releaſe by the Plaintiff, to whom he is Heir, releaſed with Warranty for him 


Ancelor- and his Heirs the ſaid Advowſon to the Defendant, and that this An- 


_ ceſtor 
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ceſtor is dead, Ge. and it was adjudged a good Bar, affirmed iti Error, Gzants of- 
Fenkins Cent. 4. Caſus 83. 


Churches, have not ſuch an abſolute Right thereto, that they may Succefſors 
convey the ſame from their Succeſſors: For if all Avoidances of an upon a Bi- 


 Advowſon that ſhall happen within a certain Time, or the next Avoi- ſhop'sGrant. | 


dance only be granted by a Biſhop, the Grant binds not ſuch Biſhop's 
Succeſlor, by reaſon of the Statute. 1 Eliz.' as was adjudged upon 4 
gare Impedit brought, by reaſon of a Grant made of the Advowſon 
4 an Arch-Deaconry for twenty-one Years, becauſe it is Parcel of the 
poſſeſſions and Hereditaments of the Church, and not a Thing whereof 
any annual Rent or Profit can be reſerved. And ſuch Grants made by 
the Biſhops, though afterwards confirmed by their Deans and Chapters, 
are not only void againſt Succeflors, but alſo againſt the King, when the 


Temporalities of the Biſhoprick come into his Hands. Earl of Bed- vet good a- | 


ford's Caſe. Coke's Rep. 7. f. 7. But though theſe Grants are void a- fing 8 
gainſt their Succeſlors and the King, yet the Grant of a Biſhop in ſuch 8 
Caſe is good againſt himſelf; ſo that he cannot void it during the Time 

that he continueth Biſhop, the Statute of the firſt of Elis. being made 

only for the Benefit of the Succeſſors and the King, that by the prece- 

ding Poſſeſſors they might be prejudiced in their reſpective Rights, but 

not to reſtrain thoſe in Poſſeſſion, that they ſhall dot do any Thing to 

bigd themſelves during their own 'Times ; for then they could not de- 

miſe Lands, not formerly let for Rent, but muſt retain them in their 

own Hands, nor have the Benefit of their Waſtes, but by their own 

Stock, &*c. Mich. 37 and 38 El. Dean and Chapter of Hereford v. Bi- 

ſhop of Hereford and Ballard. 3 Cro. 440. Paſch. 34 El. Sale v. Bi- 

ſhop of Coventry and Marſh. 1 Anderſ. 241. Mich. 32 and 33 Elis. 
Smallwood and others . Biſhop of Coventry and Marſh. 3 Cro. 207. 


Tin. 41 Elis. Armiger v. Biſhop of Norwich and Holland. 3 Cro. 690. 


And the like Law is in the Caſe of Grants made by Deans and Chap- ;;,.... of 

ters, for they void when the Dean (being principal Member of the Grants by 

Corporation) dies, and binds both Dean and Chapter during his Life Peans, &. 

only. Stat. 13 Eliz. c. 10. Paſch. 39 El. Hunt v. Singleton. 3 Co. 60. 

Rickman and Garth. 2 Cro. 173. | | 
Notwithſtanding ſuch Advowſons as be appendant to Manors, or o- 

ther Things uſually let, do paſs now, as well as before the ſaid Sta- 

tute. 1 Elis. with the Things to which they are appendant, ſuch 

Things not being granted contrary to the Contents of that Statute. 

And if he that is poſſeſſed for a Term of Years of an Eccleſiaſtical In- py a Tenant 

heritance, to which an Advowſon is appendant, doth grant away the for Years. 

Avoidances, if any ſhall happen during his Term then in Being, and 

after doth ſurrender his Term to him in Reverſion, who accepts of the 

ſame, and makes a new Leaſe thereof to another, cum Pertinentiis ; 

yet he to whom the Avoidances happening, during the 'Term, were 

granted by the firſt 'Termor, ſhall enjoy the ſame, becauſe the Limi- 

tation, Ik any ſhall happen, is no more than the Law in this Caſe 

would have ſaid. And if by ſuch after-Surrcnder a precedent Grant 

ſhould be avoided, it would be in the Power of the Grantor, at Plea- 

ſure, to derogate from his own Grant; whereas by the Rule of Rule or 

Law, every one's Grant is to be taken moſt ſtrongly againſt himſelf, Lav. 

and beneficially to the Grantee, Trin. 8 Fac. Davenport's Cale. Co. 


8. J. 144. 
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By ſucceed- 
ing Biſhop, 
Ec. 


By Agree- 
ment. 


Husband and 
Wife. 


Re · continu- 
ance. 


ſons, whether they were let in groſs, or paſſed as appendant, are made 
good by the Succeſſor againſt himſelf, by expreſs Agreement to the 
Leaſe of his Predeceſſor; or (in caſe the Advowſon was leaſed with a 
Thing Corporeal, as appendant thereunto) alſo by Agreement in Law. 
1 Iuſt. 21 1. b. Co. 7. f. 8. which is made either by Acceptance of Rent, 
or by diſtraining for Rent due, for the Thing to which the Advowſon 
is appendant at a Day after the Death of the Predeceſſor; or (in caſe 
ſuch Leaſe be for one or more Lives) by bringing an Aſſiſe; but the 
Aſſiſe cannot be brought, in caſe ſuch Leaſe be for Years ; and there- 
fore, being brought by the Succeſlor, doth not affirm ſuch Leaſe; and 
this extends as well to aggregate, as to ſole Corporations ; only in the 
Caſe of an aggregate Corporation, the Dean, or principal Member 
thereof, cannot by his ſole Act deveſt any Right that is in him 


and the other Members, as was adjudged in the Caſe of Magdalen- 


College in Cambridge. 11 Co. 77. 
So if an Husband be ſeiſed of a Manor, to which an Advowſon is 


appendant, jointly with his Wife for Life, his Right is not ſo abſolute, 
that he can convey from his Wife: For if he doth alien one Acre with 
the Advowſon (by which the Advowſon is appendant to the Acre) and 
dies, and then the Church doth void after the Wife hath re-continued 


the Acre, ſhe may preſent, but not before. 17 E. 3. 5. 19. adjudged 
contra, 22 E. 3.7. 23. Af. 8. But it the Alienee doth alien the Acre 


to another, ſaving the Advowſon, and then the Husband dies, the 


Wife may preſent to the next Avoidance, becauſe ſhe cannot recover 
it with the Acre. 17 El. 3. 5. 19. 5. And fo if the Husband had aliened 
the Advowſon, as in groſs, and after doth alien the Manor to ano- 
ther, and dies, the Wife may preſent upon an Avoidance, before the 
Manor is re- continued, becauſe the Advowſon is in groſs. Roll's Ahr. 


2. P. 352. Contra, 17 E. 3. 19. 5. So if the Wife be endowed of the 
| third 


15 
n 
» 
y, 
. 
*. 
* 
on 
_— 
Z 
. 
* 
0 
1 
4 
> 
2 
1 
* * 
a 
* 
15 
2 **s 
* 
4 
* U 
9 92 
3 
* 
by 
al 
= 
* 
3 
IP 
* 
= 
I 
* 
1 
8 
* 
1 
3 
* 
4 — 
2 
1 
_ .. 
"I 
x" 
u 
"£4 
© 
4 
# 
* 
7 . 
"a 
- 
$-- 
E. 
I 
422" "I'P 
4 
2 
* 
7 7 
J 5 
Wo 
* LE: 
1 
bp. L 
& *& s 
1 
is 
8 
1 
2 * "4 
p 
3 


Pw itt. 


_ 


"I. 


Chap: X. be Complete Incumbent. 


* 
® AM 
Ty 
* 
* 0 
* 


* 


third Part of a Manor, and of the Advowſon appendant ; and after 
another Husband and Wife do purchaſe all the Manor, and then the 
Husband doth alien one Acre of the Manor with the Advowſon, and 
after the ſecond Preſentment, the Husband dies, and the Tenant in 
Dower dies, the Wife may preſent to the third Turn, although that 


— — 


Grants of 
Adbowſons, 
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K * 
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ſhe hath not re-continued the-Acre ; for that the Advowſon by the Alie- 


nation could not pafs as appendant to the Acre, becauſe that at the 
Time that the Husband aliened, he had but a Reverſion'iritit. 23 Aff 


8. 22 E. 3. 7. the ſame Caſe. However, Husbands ſeiſed in the Right - 


of their Wives, and all other Perſons, may make their Grants accord- 
ing to the Intereſts that they have; and therefore, if there be four 


Jointenants of an Advowſon, and One of them grants over his Intereſt, jointenants 


this is good for his Part againſt the Survivor; by Anderſon, and not 
eontradicted by J/indham or Rodes ; but Fenner againſt it, becauſe it 
is a Thing entire. Hill. 30 Elis. Janes Kemp v. Biſhop of Mincheſter. 


 Gonldsborough 81. 


That the Right of Preſenting may paſs by Deed or Grant, tis re- Words in 
quiſite that the Deed or Grant do contain ſuch apt and proper Words ſuch Grants, 


as the Law allows to paſs the ſame: For when the King giveth 
or granteth Land, or a Manor, with the Appurtenances, without he 
make expreſs Mention in his Deed or Writing, of Advowſons of 
Churches, when they fall, belonging to fuch Manor or-Land, at this 
Day the King reſerveth to himſelf ſuch Advowſons ; albeit that amongſt 
other Perſons it hath been obſerved otherwiſe. Hat. 17 E. 2. c. 15. 
Doctor and Student, c. 20. I. 1. But if a Manor, to which an Advow- 


1 


ſon is appendant, doth come to the King's Hands by Eſcheat, or by In the King's 
Purchaſe, if the King giveth the Manor to a Man as entirely as ſuch Grants. 


an one held the ſame before it came to the King's Hands by way of 
Eſcheat, or as ſuch an one held it that enfeoffed us, the Advowſon 


_ doth paſs, without ſaying, cum Feodis & Advocationibrus. And the 


Reaſon is, becauſe the Law doth intend in ſuch Caſe, that the King 
is informed of his Right: and ſo in Judgment of Law fuch Words 
are equivalent to an cxpreſs Mention of the Advowſon, which the Sta- 
tute requires. Hill. 10 Fac. J/hiftler's Caſe, 10 Co. 62. Paſch. 18 Elix. 
6 350, 351. The King ſeiſed of an Advowſon of a Prebend in 
dee, Which is preſentative, grants Totam Reftoriam ſive Præbendam 
noftram de Itching Abbas in Cm. South. cum omnibus Decimis qui- 
buſcunque eidem pertinentibus, &c. Monaſterio de Minton, nnper ſpect. 
in tam amplis modo & forma, as the late Abbateſs held it; although 
the Abbateſs was ſeiſed in Fee of the Advowſon, yet the Advowſon 
ſhall not paſs by this Grant, but the King ſhall be underſtood to be 
deceived ; for he intended to paſs the Rectory and Tythes as a Lay- 
thing, and not the Advowſon. Hill. 14 Fac. Roll's Abr. 2. p. 189. 


So if the King grants a Manor Habendum una cum Adcocatione, the 


Advowſon being appendant, it will paſs by thoſe Words. Noll's Abr. 


OfaPrebend, 


2. p. 65. But if it be in groſs, it will not paſs, unleſs it be ſpecially Specially na- 
named, not only in the Habendum, but in the Granting Part preceding med. 


it. 38 H. 6. 36. Abbeſs of Sons Caſe. Paſch. 3 Car. Hartop and Tuck 
V Dalby. Hetley 14. So if a common Perſon doth grant a Manor, 
Habendum una cum Adpocatione of another Manor, this is not good 
to paſs the Advowſon. Roll's Abr. 2. p. 65. And if in the former 
Part of the King's Grant of a Manor, cum Pertinentiis, the Advow- 


fon is excepted ; yet if afterwards there come Words ſufficient to paſs 


the Nne, all the Parts of the Letters Patent taking Effect at the ſame 


After Words. | 


= The Clergy-Man's Law: O 


Gzants of © Pime, the Adyowſon ſhall. paſs as appendant to the Manor. Hill. 10 
——— Fac. Whiftler's Caſe.” 10 Co. 65, 66. But if the King grant a Manor 
(to which an Advowſon is appendant) with the Appurtenances and all 
Profits, Commodities and Hereditaments to the ſame belonging, the 


kl Advowſon is not included in ſuch Grant. Mich. 14 Fac. Chancellor 
# and Scholars of Cambridge v. Walſgraue. Hob. 126. | 
4 Advowſon of the 


of pvp = If the King being ſeiſed of a Rectory, and of the 
„ton of > Vicarage of the ſame Church, and by Letters Patents gives Rectoriam 


t owſon of a 

* Viearagh . prediftt & etiam Vicariam prædictæ Eccleſiæ, the Advowſon of the 
Vicarage doth not paſs, no not in the Caſe of a common Perſon, much 
a less in the Caſe of the King, for that the Vicarage is another Thing 
1 than the Advowſon. Mich. 31 and 32 Eliz. 3 Cro. 163. But by Walmſ! 
Juſtice, if the King had granted Eccleſram ſuam de D. it had paſſed. 

Mich. 31 and 32 Elis. Aſhegell's and Bennis's Caſe. 1 Leonard 191, 

But if an Advowſon of a Vicarage that is appendant to a Rectory 

After Attain- come to the King by the Patron's being attainted of Felony, and the 

der. King doth afterwards grant the Rectory, Et omnia tenementa par cel 


ſpectant dictæ Rector adeo plene & in tam amplis modo & forma, 
as the Perſon attainted had it, the Advowſon of the Vicarage doth 
paſs. 18 Elig. Dyer 350. - 
lf the King be ſeiſed of the Rectory of D. and grants 4doocationem 
Eccleſiæ de D. thereby, the Advowſon doth not paſs, for that by the 
Appropriation the Advowſon is gone, and is not in Eſſe, and by Con- 
ſequence cannot be granted: And it was held not to be a Caſe within 
4ands P. the Statute of 4 and 5 Phil. and Mary, of Confirmation of Grants of MR 
and A. only the King; for the ſaid Statute doth but help Miſ-recital, Miſ-naming, 
hetps Mile... Miſ-taking, (5c. but doth not make Grants good of ſuch Things as 
are not. And if it were in the Caſe of a Subject, nothing would paſs, 
by Mamrood, Chief Baron. Trin. 26 Eliz. the Queen and Lord Lum- 
l l:ys Caſe. 2 Leon. 80. Hob. 304. 
i Two Parts of If the King, for Recuſancy, doth ſeiſe two Parts of a Manor, to 
„ e which an Advowſon is appendant, thereby he ſhall have two Parts of 
Recuſancy, the Advowſon; and if he doth grant the Manor, with the Appurte- 
it nances and all Profits, Commodities and Hereditaments to the ſame MR 
= belonging, for Twenty one Years, if the Recuſant continues ſuch for 
| Jo long Time, the two Parts of the Advowſon are not thereby paſſed 
| from the King. Mich. 14 Fac. Chancellor, &c. of Cambridge v. Mali 
1 grave. Hobart 126. and by Moor 872. For Want of a more ſpecial 
ki Mlention of the Advowſon, according to the Statute 17 E. 2. c. 15. 
i or of the Words, Adeo plene & integre, & in tam amplis modo & for- 
5 Reſtitution 928 prout, &c. the Recuſant had the Manor. But in Caſes of Reſti- 
of Tempora- tution, as in Reſtitution of the Temporalities of a Biſhoprick, to a 
i _ ſuccceding Biſhop, Advowſons do paſs from the King, without expreſs 
Mention of them, or Words equivalent; for the Words of the ſaid 
Statute are, (Uhen the King giveth oz granteth. Hi//. 10 Fac. in 
I hiftler's Caſe. 10 Co. 64. b. 41 E. 3. 5. 27 Af. 48. Trin. 4 Eliz. 
Wyllion v. Lord Barkley. Plowd. 251 and 252. 
Manor In the Caſe of a common Perſon, by the Grant of a Manor, to 
granted by which an Advowſon is appendant, without any Mention of the Ad- 
Peron. vowſon, or ſaying, Cum Pertinentiis, the Advowſon doth paſs : And 
ſo it did in the Caſe of the King before the Statute of Prærogativa 
Regis. 17-E. 2. 15. 18 E. 3. 15. 8 H. 7. 4. 19 E. 2. Br. 844. Hill. 
10 Fac. 10. Co. 64. B. Mhiſtler's Cale. Rolls 2. Abr. 60. u. a. And 'tis 


ſaid, without mentioning the Advowſon, or ſaying, Cum Pertinentiis, 
: | the 
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the Advowſon paſſes, though the Feoffment of the Manor be without 
Deed. 39 E. 3. 21. Mich. 29 Eliz. Gouldsborough p. 42. Co. to. 64. 


Rolls Abr. 2. 62. becauſe it is Parcel of the Manor, and lieth in Te— © AY, 
e 1 


nure. 15 H. 7. 7. 8. But if the Grant be of the Third Part of the 
Manor, though the Words, Cum Pertinentiis, be added, if no expreſs 
Mention of the Advowſon be made, nothing of the Advowſon doth 
paſs. Trin. 30 El. Long v. the Biſhop of Glouceſter, &c. Savile 103. 
And yet if a Wife be endowed of a Third Part of a Manor, the 
Third Part of the Advowſon ſhall paſs therewith, as appendant to it. 
6 Ed. 3. 44. Quare Impedit 40. And if another Husband and the Wife, 
after ſuch Endowment, do purchaſe all the Manor, and preſent twice, 
and then alien one Acre of the Manor, with the Advowſon appendant, 
the Third Part of the Advowſon doth not paſs as appendant to the A- 
ere; for that the Husband hath but a Reverſion in the Third Part at 
the Time of the Grant. 23 Af. 8. adjudged. Beſides, at this Day no 
Alienation of the Husband's ſhall be prejudicial to the Wife. Stat. 
32 H. 8. c. 28. And yet note, that it is ſaid, That if one doth de- 
miſe a Manor, to which an Advowſon is appendant, and ſaith not C 
Pertinentiis, the Advowſon doth not paſs, which was ſaid in the Caſe 
of a Parſon's Leaſe. Paſch. 25 El. C. B. in Higgins's and Grant's Caſe. 
3 Cro. 18. Doctor and Student. c. 20. I. 1. But this ſeems to be con- 
trary to Whiſiler's Caſe. 10 Co. 64. before- mentioned, unleſs there may 
be a Difference between a Grant and a Leaſe. 


Gzants of 
Advorrlong, 
Sc. 


Part of a 
Manor. 


Husband ang 
Wife. 


Demiſe: 


Though it be before ſaid, that without mentioning the Advowſon, By Deed: 


or ſaying Cum Pertinentiis, the Advowſon paſſes with the Manor, 
though the Feoftment of the Manor be without Deed ; yet if a Man 
be ſeiſed of a Manor, whereunto an Advowſon is appendant, and 


maketh a Feoftment of Three Acres, Parcel of the Manor, together 


with the Advowſon to two, to have and to hold the one Moicty of 
the Acres, and of the Advowſon, to one and his Heirs; and the 


other Moiety of them, together with the other Moicty of the Ad- 


vowſon, to the other and his Heirs ; this cannot be good without Deed, 
for the Feoffor cannot annex the Advowſon to thefe Three Acres, and 
diſannex it from the reſt of the Manor without Deed. 1 Inft. f. 190. 
b. Savil 104. An Advowſon appendant to a Manor is appendant pro- 
perly to the Demeſnes of the Manor; yet a Grant of the Demeſnes, 
together with the Advowſon without Deed will not paſs the Advow- 
ſon ; for that the Manor is thereby deſtroyed, and conſequently the 
Appendancy of the Advowſon will be deſtroyed alſo ; for as before it 


was appendant to the Manor, the Manor being deſtroyed by granting 


the Demeſnes from the Services, the Advowſon by ſuch Grant cannot 
be made appendant to the Lands which were the Demeſnes, but muſt 
remain in groſs, Savile, the ſame Caſe, 104. So an Advowſon in 
groſs will not paſs without Deed by Livery and Seiſin only at the Door 
of the Church. Rolls Ar. 2. p. 62. 6 I. 7. z. 16 H. J. 3. Yet it 
is ſaid, That if the Advowſon be pleaded to be granted by Deed, an 


Demeſnes: 


Iſſue is taken by a Stranger to the Deed, that he did not grant it by Iſue taken 


the Deed, if it be found that he did grant it without Deed, or by 
another Deed, it is good; for that the Deed is Surpluſage, and the Et- 
fe& of the Iſſue is upon the Grant, and not the Deed. 43 E. 3. 1. b. 
2 Roll's Abr. 2. 681, For at this Time it was held, and ſo reſolved 
in this very Caſe of 43 E. 3. that an Advowſon would paſs by Livery 
without Deed, but the contrary hath for a long Time, as appears be- 
fore, been taken for Law. | | 
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dary. 
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of a peculiar 


Juriſdiction. 


Of an Ap- 


propriation. 


Under the 
Name of Te- 
nement. 


Under the 

Names, No- 
mination or 
Preſentation. 


Diſtinctions. 


fore. Hob. 304. 


If a Prebendary having an Advowſon belonging in Fee to his Pre- 


ns, bend, doth leaſe his Prebend, cum omnibus Cummoditati bus, Emolu- 
WW mentis, Proficuts & Adpantagiis, the Advowſon doth not paſs by ſuch 


Words, becauſe they imply only Things gainful, which are contrary 


to the Nature of an Advowſon. Mich. 16 Fac. John London v. the 


Chapter of the Collegiate Church of the Virgin Mary of Sout hevell. 


Hobart 304. And yet an Advowſon may be yielded in Value upon a 


Voucher, and be Aſſets in the Hands of an Executor; but Words in 
Grants ſhall be conſtrued according to a reaſonable and eaſie Senſe, 
not ſtrained to Things unlikely and unuſual ; and upon that Reaſon a 
Grant of all Woods and Trees doth not paſs Apple Trees. 14 HH. 8. 1. 
So a Prebend having a peculiar Juriſdiction, made a Leaſe of his Pre- 
bend with all Profits, Commodities and Advantages, &c. thereto be- 
longing; and by the Chief Juſtice and Mindham the Eccleſiaſtical Ju- 
riſdiction did not thereby paſs to the Leflee, ſo as that he might make 
a Commiſſary, for that is annexed to the Spiritual-Perſon, and not to 
the Corps of the Prebend ; but Keeling and Triſden were of a con- 
trary Opinion, that the Eccleſiaſtical Juriſdiction was annexed to the 
Corps of the Prebend, and did paſs by the Leaſe. Hill. 15 and 16 Car. 
2. B. R. Sherrotk v. Boucher, I Leoinz 125. 1 Keble 538, 639, 656, 
So an Appropriatiom ill not paſs by the Name of an Advowſon. 
44 E. z. 33. yet an Advowon will be contained under the Name of 
a Tencment, and therefofte Kicence to purchaſe Lands and Tenements 
in Mortmain, extends to Advowſons. 13 E. 3. 18 Bliz. Dyer 350. 
and ſo Advowſons paſs by the Name of all Hereditaments lying where 
the Church lieth. 15 Eliz. Dyer. 322. See John London's Caſe be- 


Sometimes an Advowſon is called a Nomination or Preſentation, 
therefore if the Nomination of an Advowſon be granted, Habendum 
the Advowſon, the Habendum is ſufficiently purſuant ; for though it 
vary in Name, yet it is all one in Nature, ſo that the Grant of the 
Nomination of an Advowſon, is in Subſtance the Grant of the Ad- 
vowſon : for the Profit and Commodity of an Advowſon reſteth in the 
Nomination or Diſpoſition of the ſame : Hereof it enſueth, that if 
one grants the Advowſon, excepting the Preſentation, during his Life, 
ſuch Exception is void and repugnant to the Grant. 38 H. 6. 38. 5. 
Doderidze's Compleat Parſon, p. 63. And though Nomination and 
Preſentation are oftentimes in Law uſed for one and the ſame Thing, 
14 H. 2, 22. by Kingſmill, yet Preſentation and Nomination may be 
ſo diſtinguiſhed, that one may have the Preſentation, and another the 
Nomination, as diſtin Inheritances. And this may come to paſs by 
the Grant of him that is ſeiſed of the Advowſon ; for if he that is 
ſo ſeiſed, doth grant unto another and his Heirs, That the Grantee 
and his Heirs, every 'Time that the Church doth become void, ſhall 
nominate to the Grantor and his Heirs, a Clerk to be preſented to the 
ſame Church ; and that the Grantor and his Heirs ſhall preſent the 
Clerk ſo nominated, to the Ordinary of the Place to be admitted and 
inſtituted accordingly into the Church, this'is a good Grant ; and he 
who hath the Right of Nomination, is the only Patron of the Church, 
and ſhall maintain a Care Tmpedit in his own Name; and he that 
is to preſent ſuch Perſon ſo nominated, in preſenting ſhall be but as 
Servant to him that hath the Nomination. 24 E. 3. 69. b. 14 H. 4. 
11. a, 1 H. 5. 1, 2, and 16. 5 E. 4. 123. a. 21 H.6. 17. a, Paſch. 
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2 H. 8. Kell. 161. Sir George Shirley v. Underhill and Burſey. Mich, Giants of 
16 Fac. Moor 894- Plowd. 435. b. 529. 2. | Jes 1 
And accordingly, if one hath a Nomination to a Benefice; and ano 4 
ther the Preſentation, and he that hath the Preſentation granteth an * | 
Annuity to a Clerk, until he be advanced to a Benefice by the Grantor ; another the 
if afterwards the Church doth become void, and the Grantee be no- Preſentaticn. 
minated'to the Grantor to be preſented over ; and he being preſented 
accordingly, is admitted, inſtituted and inducted, yet the Annuity 
ſhall not ceaſe : For the Grantee was not thereunto preferred by the 
Grantor, although he preſented him. Doderidge's Compleat Parſon, 
p. 65. And yet if a Writ of Annuity be brought againſt the Parſon, 
the Aid is only grantabſe of him that hath the Preſentation, and not Aid. 
of him that hath the Nomination. Paſch. 5 E. Moor 49. 1 H. 5. 

„ + | | | * 
4 And if one hath the Nomination, and another the Preſentation, The Preſen- 
and ſuch Right of Preſentation doth accrue to the King, he that hath ©" only a 
the Nomination, ſhall have all, by reaſon that it is undecent for the © 
| King to do any Thing as a Servant to another; by Townſend Serjcant, 
= Mich. 32 H. 8. Dyer 48. 32 4. 33. 4 E. 6. Br. Caſe 410, Mich. 

5 1 Car. Dickenſon and Greenhow's Caſe, Popham 158. But by Dode- 
ridge, the Nominator ſhall in ſuch Caſe nominate to the Lord Chan- 
cellor, who, in the Name of the King, ſhall preſent to the Ordinary, 


Compleat Parſon, p. 63. | | 
hough in the Caſe before, the Nominator is Patron, and he that legion of 


is to preſent, is as his Inſtrument or Servant; yet if he that is ſeiſed of Preſentation 
an Advowſon doth grant to another, that at every Avoidance he ſhall 8 * 
nominate to the Grantor two Clerks, of which he ſhall preſent one to 

the Biſhop, the Grantor (his Grant notwithſtanding) remains Patron, 

becauſèe the Election is in him, which of the Parties named ſhall be 
preſented, and have the Benefice. 14 E. 4. 2. However, if in theſe 

Caſes Reſpect be had to each other, they are both Patrons after a 


Manner: and for Injury offered by either of them to the other, they Rempdy' a- 


may puniſh each other, as if he that hath the Nomination will preſent Saint each 
immediately to the Ordinary, he that hath the Preſentation may bring 
a Ouare Impedit, or a Writ of Right of Advowſon againſt him, as 

his Caſe ſhall require : So if he that hath the Preſentation, doth refuſe 

to preſent the other's Clerk nominated unto him, or doth preſent one 
without his Nomination, the other may have his Oyare [mpedit, or 
Writ of Right againſt him; and his Writ ſhall be, Qyuod permittat 
ipſum preſentare, &c. and not naominare. For if fo, the Writ ſhall 
abate ; but in his Declaration he ſhall declare upon the ſpecial Mat- 

ter. 14 H. 4. 11. 1 H. 5. 1. Paſch. 5 Eliz. Moor 49. Mich. 16 Fac. 

Sir George Shirley and Underhill's Caſe. Moor 894. And though one 
hath a Writ to the Biſhop againſt the other, yet that ſhall not out the 
other of his Poſſeſſion. Paſch. 5 El. Moor 49. 

As the Right of Patronage, or perpetual Intereſt in an Adyowſon Grant by 
may paſs by the Grant of him that is ſeiſed thereof, ſo the Right of ed. 
Preſenting to one or more Avoidances, or to ſo many as ſhall happen 
within a Time limited, may be conveyed by the ſame Means ; but 
1 when a Grant is made of thè next Avoidance of a Church, it muſt be 
3 done by Deed ; for a Grant by Word only will operate nothing. Mich. 

1 31 and 32 Eliz. Criſp's Caſe. 3 Cro. 163. And if the King doth grant 
the next Avoidance of an Advowſon belonging to the Dutchy of Lan- Dutchy Seal. 
x Aa 2 - caſter, | 
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92 
Gzanta ot caſter, this ought to be under the Dutchy Seal, and is not good under 
S ns, the Great Seal. Roll's Abr. 2. p. 182. | 
iN) If the Grant of the next Avoidance be to one, his Heirs and Aſſigns, 
bold bong yet it is but a Chattel, and ſhall go to the Executors. 39 E. 3. 37. 
only a Chat- 34 H. 6. 27. But if one doth make a Grant to J. S. for the Life of 
tel. f. F. of the next Avoidance: of his Church, fo that he may preſent, 
the Church void during his Life, this is a limited Grant; ſo that 
if no Avoidance happens during the Grantee's Life, the Executor ſhall 
not preſent. Trim. 4 Car. Hyde v. Man, Jones 407. 1 Cro. 505. and it 
is ſaid to be adjudged. g Blizz. That it a Manor be bargained and 
ſold, the Advowſon appendant will not paſs, if the Deed be not-en- 
Deed inrol- rolled. Stamp and Clinton's Caſe. 1 Roll. Rep. p. 100. 1 Inff. 
led, IANS £74 IG» | | 7 
When Gran- He that hath a Grant of the next Avoidance of a Church, ought 
tee muſt pre- to preſent to the next that happens after ſuch Grant made, at his Pe- 
Peil bis ril; and if the Church bei Ul, the rightful Patron doth grant Præ- 
ſemtationem quandocungue & quomodocunque E ccleſia vacare contigeris 
o unica vice tamum; and adds, That this Grant ſhall remain in 
orce, until a fit Clerk by his Preſentment ſhall be admitted, inſtitu- 
ted and inducted, yet theſe general Words do not enable the Grantee 
to take any other than the next immediate 'Turn : For if they ſhould, 
the true Patron would nat know certainly when to preſent, and would 
be diſabled by reaſon of Uncertainty to make any new Grant ; nor could 
the Jury, upon a Jure Patronatus awarded, know how to return their 
Verdict, and ſo the Church ſhould remain for ever litigious. But if 
IffuchGran- in this Caſe the Grantee doth preſent in his Turn, and be diſturbed 
by any elder Title or Grant, this Grant ſhall remain in Force to ena- 


ſturbed in his 


Turn. ble him to preſent to the Church upon the firſt Avoidance, after the 


preceding Grant is ſatisfied: Tri. 8 Fac. Starkey v. Pool. 1 Bulſtrode 
26, And this holds as well in the Caſe of the King, as of a com- 


mon Perfon. Trin. 27 Eliz. Baskervil's Caſe. 7 Co. 28. And the ſame 


Law is, where a ſecond Preſentment is granted to the King: For if he 


doth not take it whilſt he may, 18. either before the Church is fil 
led, -or after, by removing the Incumbent of the Uſurper, he ſhall 
never have it. Paſch. 26 E/iz. Beverly v. Archbiſhop of Canterbury. 

Owen 2 .. a , 
Diſpenſation But if the King hath the firſt and next Avoidance of a Church, and 
Retinere in after doth grant a Diſpenſation to the Incumbent to retain the Bene- 
umendam. ſce in Commendamn after he ſhall be made a Bithop, if the Incumbent 
Of Commer- doth hold it with a Biſhoprick accordingly, during his Life, yet this 


_ 2 ſhall not amount to a Prefentation, but the King ſhall have his Turn 


after the Death of the Biſhop. Mich. 9 Fac. King v. Horgfall and 
Pale. Davis 77. becauſe the Grant of the Chrmendam was but a 
Continuance of the old Title, and doth only ſatisfie the King's Right 
by his Prerogative, which is to prefent to Churches void by Creation, 
and is not an Execution of the Right which he hath to the next 'Turn ; 
and the Diſpenſation being granted before Conſecration of the Biſhop, 
it prevented the Church from being void: See Chap. 9. and the King's 
continuing the Church full of him that is made a Biſhop by Commer 
dam, ſhall not prevent him of the next Preſentment after the Church 
is void of the Commendatory; yet if the next Turn be granted to a 
private Perſon, and the Incumbent is made Biſhop, but before his Con- 


TY hath 


ſecration obtains a Diſpenſation to retain his Living, the Grantee 


Chap. X. | The Complete Incumbent. 28 93 


1 


hath loſt his Turn; for as to him the Commendam was as a Preſenta- Danes of 
tion. Moodlęy v. Biſhop of Exeter, &c. 2 Cro. 691. therefore Oper. . ms, 
But when the Kin making the Incumbent of a Church Biſho , doth I NW 
preſent thereto by his Prerogative, he that hath the Grant of the next 
Ayoidancemade to him when the Church was full, ſhall not have 

the next To after the Church ſhall be void of the King's Preſentee ; 

refolved in Maring and Noodles Caſe, vouched by Jones in Evans 

and Ki ins Cale v. At h. Palmer 478. nor the King in this Caſe, 

if he be the Grantee of the next Avoidance, ſhall have the next Turn; 

becauſe then he doth not continue the old Incumbency, but preſents a 

new by a double Title. 
I one hath the Grant of a ſecond Avoidance, and he that hath the Upon « 
Grant of the firſt Avoidance doth preſent upon a Simoniacal Contract, Grant of « 
though his Clerk be inſtituted and inducted, and the King doth after- 3 . 
wards preſent upon his Title of Simony, and his Clerk be alſo inſti- : 
tuted and inducted, yet this ſhall not prevent him that hath the ſecond 
Avoidance from - preſenting, when the Church ſhall be void of the 

the King's Incumbent ; becauſe the Inſtitution and Induction of the 

Clerk of him that had the firſt Avoidance is void, and the King doth 

preſent as to his Turn, and ſo only bars the Grantee of the firſt Avoid- 

ance from preſenting again, and not the other, when the King's Right 

is ſatisfied ; but if one hath the Grant of the firſt Avoidance of a 

Church, and doth preſent a Clerk to the Biſhop, who doth obtain 
Admiſſion, Inſtitution, Inſtallment or Induction thereupon, for any Re- 

ward or Promiſe, (5c. or doth preſent ſuch Clerk to his Avoidance, 

who within ſeven Years before his Acceptance, or taking of ſuch Bene- 

fice, had obtained Holy Orders by reaſon of any corrupt Payment or 
Agreement, and the Clerk in either Caſe be inſtituted and inducted 
accordingly, this is a Plenarty, and his Turn ſerved, altho' the Church 

in both Caſes immediately upon the Induction be void; but the King 

in this Caſe hath not the Turn, but he that hath the Right to the 

next Avoidance after. Hat. 31 El. c. 6. Paſch. 14. Fac. Winchcomb v. 


the Biſhop of Wincheſter and Pullefton. Hobart. 167. 

If when a Church is void, a Grant is made of the next Avoidance The Church 
thereof, it ſhall extend to the next that falls after the Church is filled, none yoid, $ 
and not of the preſent Turn; by Fitgherbert and Shelly. Hill. 28 H. made of 
8. Dyer 26. Mich 10 and 11 Elis. Agard v. Biſhop of Peterborough. the * 
1 Anderſon 15. But when the Church is full, if the Patron grants 
proximam Advocationem to one, and after doth grant proximam Advo- 
cationem to another, the ſecond Grant ſhall not extend to give the 
next Turn after that which was firſt granted; for that is not proxima 
Advocatio, but ſhail-be void: And ſo if a Man being ſeiſed of an Ad- 
vowſon in Fee, and having a Wife, doth grant the third Avoidance gf , third 

= of the ſame Church, the Grantee ſhall not have the fourth Avoidance Avoidance. 
3 where the Feme hath the third for her Dower, unleſs in theſe Caſes 
the Decd is more ſpecial. Mich. 22 Fac. Woodley v. Biſhop of Exeter, 
== Monwaring and Edwards. 2 Cro. 691. 20 H. 8. Bro. Preſent. al Egliſe 
52. 35 H. 8. ibid. 55. 15 H. 7. 7. Trin. 29. H. 8. Dyer 35. Cb. 8. 
fol. 144. Mich. 42 Eliz. Williams v. Biſhop of Lincoln, &c. 3 Cro. 
791. | Bra 
If A. Patron of an Advowſon, doth grant to B. and C. the next obligations. 
Avoidance, and doth become bound to C. in an Obligation, that C. 
ſhall enjoy the ſaid Preſentment without any Diſturbance or Claim of 
the ſaid A. and after B. doth releaſe to A. who (the Church becoming 


2 void) 


94 
6 
o Ly 

3 
r 
* [4 
£391 
i 
* [2 
bp 
RX 
: | 


8 


— — 3 — — 3 —— 
{4 . 


9 
* 1 8 > l 


— ia belt — — — n 


The Clerg)- Man 


Gzants of 
Advowlon, | 


: Ec. 


Next No- 


mination. 


void) did offer to join with C. in preſenting to the Avoidance ; yet it 
was held, that the Obligation was forfeited, altho' that A. had a Tit le 
of new, after the Obligation was entred into. Mich. 26 Eliz. C. B. 
Blueſs's Caſe. 4 Leon. f. 18. Or if a Man bind himſelf in an Obliga- 
tion to procure a Grant of the next Avoidance to be made to another, 
ſo that the other may at the next Avoidance preſent, and doth procure 


a Grant to be made accordingly, and then the Incumbent is made Bi- 


ſhop, ſo that the King preſents by his Prerogative; in this Caſe the 


Condition is not performed by reaſon of theſe Words, ſo that the 


Grantee may preſent. Hill. 29 El. Bingham v. Squires, Leonard 4. 


F. 61. | | 
Whether the Patron of a Church doth grant proximam Advocatio- 
nem Eccleſiæ de D. hac vice, or that another ſhall have the next No- 


mination of an able Clerk of his Church when it ſhall void; it is all 


one in Effect, and in the latter Caſe the Grantor is bound to preſent 


to the Biſhop ſuch Clerk ſo by the Grantee named; and if the 
Grantee be diſturbed, he ſhall have his Onare Impedit as Patron, by 


Rede. Paſch. 2 H. 8. Kelewey 160. ö. | 


Of what In- 
tereſt the 
Grant muſt 


be., 


Void Turn 
not granta- 
ble. 


Where a 
Rcleaſe is 
void. 


Where good. 


Seizure 
without 
Cauſe. 


That the Right of Preſenting may paſs by Deed or Grant, the Grant 
muſt be made of that Intereſt, which by Law may be granted: For 
tho' whilſt a Church is void, the next Avoidance or Avoidances that 
ſhall happen, or the Inheritance of the Advowſon may be granted a- 
way. Mich. 42 and 43 Elia. Leeke v. Biſhop of Coventry. Oven 131, 
yet the void Turn it ſelf is not grantable by any common Perſon, for 
that it is a meer Spiritual Thing, and annexed to the Perſon of him 
that is Patron; and during the Time of the Vacation tis a Thing in 
Right, Power and Authority; a Thing in Action, and in Effect, the 
Fruit and Execution of the Advowſon, and not the Advowſon it ſelf: 
and yet the Executor ſhall have it. Paſch. 11 El. Dyer 282. Paſch. 
2 and 3 Phil. and Mary, Agard v. the Biſhop of Peterborough. Dyer 
129. h. and in 1 Anderſon 15. Trin. 10 Eliz. Stephens v. Clark, &c. 
Moor 89. Mich. 30 and 31 Eliz. Brokesby v. Wickham and Biſhop of 
Lincoln. 1 Leon. 167. Mich. 42 and 43 Eliz. Baker v. Rogers. 3 Cro. 
173. PE IK 
And as avoid Turn is not grantable, ſo if two have a Grant made 
to them of a next Avoidance, and after the Church is void, one doth 
releaſe to the other all his Right and Title therein, the Releaſe is void; 
for that the Church being void, the Right of Preſenting not being a 
Thing in Poſſeſſion, but only in Action, cannot be releaſed, no more 
than 1t can be granted, and therefore they muſt both preſent, and if 


diſturbed, bring their Action in both their Names. Hill. 33 El. Brokes- 


by v. Biſhop of Lincoln. 1 Anderſon 223. Mich. 31 and 32 El. Brokes- 
by's Caſe. 3 Cro. 173. But a Releaſe in this Caſe is good, if it be 
made before the Church is void, and the Party to whom the Releaſe 
is made, may preſent, and if diſturbed, may bring his Writ in his own 
Name. Mich. 39 and 40 Eliz. Bennet v. Biſhop of Norwich. 3 Cro. 
600, Trin. 39 Eliz. Lewis v. Bennet. Moor 467. a 
So if the King ſeiſe an Advowſon without Cauſe, igaoraus Tituli ſui, 


and after the Church doth void, and then he that Right hath, comes, 
and hath Ouſter le mayn, cum exitibus ; yet he ſhall loſe the Preſent- 


ment hac vice, for nothing doth paſs by the Word Exitibus, but the 


Rents and Profits of the Thing, and not the Preſentment; for that this 


is no Profit to the Patron, but a Pre-eminence only, and the Profit is to 


the Parſon. 24 E. 2. 29. and Brook, Iſſues 21, 26. 5 
Thee © | | 5 Tho 
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Chap. X. be Complete Incumbent. 


yet ſuch Grant is good where the King is Grantor. Paſch. 11 Elis. 


Dyer 282, 300. 9 E. z. 16 H. 7,8. in the Cafe of Margaret Coun- © 


teſs of Richmond. Trin. 29 Elia. Sir Tho. George v. Dalton. 3 Leo- 
nard 196. But if when a Church is void, the King Grants a Manor 
with all Advowſons appendant, the void Turn doth not paſs thereby, 
unleſs he alſo mention it in his Grant. Mich. 14 El. Leon. z. 17, 61. 
Mich. 13 and 14 El. Hobart 140. Mich. 5 Fac. Fauc's Caſe, 2 Cro: 
26. 30 El. Sir Tho. George v. Biſhop of Lincoln and Dalton. Gould(- 
borough 73, and in Omen 53. and in 3 Leon. 196. and in Moor, p. 249. 
9 E. z. 26. Ouare Impedit 31. Hill. 18 El, Dyer 348. Paſch. 13 Eliz. 
Dyer 3oo. 4 Leon. Caſe 339. and 16 H. 7, 8. Againſt this, Hitz. 
Ne B. 33. 11. Dyer 269. 2 Noll's Abr. 196. * | 

A Lapſe cannot be granted by the King, either before its Fall, or 
after, by Hobart 154, in Colt and Ghover's Caſe. And it is ſaid, 'That 
when the King hath two Titles to one Church, the one as Patron, the 
other by Lapſe, if the King grants the Advowſon without an expreſs 
Grant of the preſent Avoidance, the Grantee ſhall not have the Pre- 
ſentment. 16 H. 7. 9 E. 3. Hill. i8 Elig. Dyer 348. Roll's Abr. 2. 

0 196. | 

K So neither the King, nor any Biſhop can bind themſelves not to fill 
a Church come to them by Lapſe; becauſe (ſaith Hobart) that were 
Injuria & Malum in ſe : Nor can the King, having a Lapſe, grant to 
an Intruder, that he will not preſent to the Church; nor to an Uſurper 


upon his Lapſe, that he will not remove his Preſentee : For this were 


a Breach of that 'Truſt which the Law repoſeth in him; as well for the 
Behoof of the true Patron, as for the Good of the Church; for by this 
Means the Pate ſhould loſe his Patronage : By Hobart, in Colt and 
Glover's Caſe before. Hob. 154, 155. | | 

The other Means by which the Right of Preſenting to a Church may 
be transferred over by the Act and Conſent of the Party ſeiſed of the 
ſame, is by Deviſe made thereof by Laſt Will and Teſtament ; for 
thereby the Right of Preſenting to the next Avoidance, or an Inheri- 
tance of an Advowſon may be deviſed to any Perſon. Paſch. 13 Fac. 
Sir Edward Pinchin v. Dr. Harris. 2 Cro. 371. And if ſuch Deviſe 


be made by the · Incumbent of the Church, the Inheritance of the Ad- 


vowſon being in him, it is good, tho' he dye Incumbent ; for tho' the 
Teſtament hath no Effect but by the Death of the Teſtator, yet it 
hath an Inception in his Life- time: And fo it is, tho' he appoint by his 


Will who ſhall be preſented by the Executors, or that one Executor 


ſhall preſent the other, or doth deviſe that his Executors ſhall grant the 
Advowſon to ſuch a Man. Trin: 13 Fac. Harris v. Auſtin. 3 Bul- 


ſtrode 40. Paſch. 13 Fac. Sir Edward Pinchin v. Harris. 2 Gro. 371. 


Trin. 13 Fac. Harris v. Auſtin. Rolls i Rep. 210. 

But if an Incumbent who is alſo ſeiſed of the Advowſon, do make 
no Diſpoſition by his Will of the Advowſon, or the next Preſentation 
thereof, his Heir, and not his Executors, ſhall preſent, altho both 
their Titles ſeem to happen at the ſame Inſtant, (viz.) at the Incum- 
bent's Death, but the Heir's Right, as being the more worthy, ſhall 


be preferred. Mich. 33 Car. 2 C. B. Holt v. Epiſcopum Minton, &c. 


3 Lenins 47. 


Laſtly, It may be added, That the Right of Preſenting may paſs 
from one ſeiſed of the ſame, by the Patron's acknowledging of a Sta- 
tute, Oc. for a Perſon having a Manor, to which an Advowſon is ap- 

X | pendant; 


Though a Grant made of a void Turn by a common Perſon be void, 
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Vide ante 

ch. 8. 


By Simony. 


pendant, doth bind himſelf in a Statute-Merchant, &c. and the Statute 


be extended; if the Church doth become void during the Conuſee's 


Eſtate, the Conuſee may preſent. Mich. 32 and 33 Elig. C. B. Kent 
v. Wichall. Owen 49. Mich. 32 and 33. Sir John Arundel's Caſe: Noy, 
But I conceive that an Advowſon in groſs is not extendable upon a Sta- 


tute Merchant, or of the Staple. Fo. Rep. 24. 


CHAP. XI 


Right of Pref, 2ntation, by what Means for- 


feited. 


HE Right of Patronage, or Preſenting, may paſs from the right- 


ful Patron to a Stranger, by Forfeiture, and that in ſeveral Re- 


ſpects: As firſt, upon the Account of a Simoniacal Contre& ; for in ſuch 


Caſe, the King hath the Right of preſenting for one Time, or Turn 


to the Benefice for which ſuch Contract is made. Stat. 31 Fliz. c. 6. 
which ſee Chap. 5. That is, if the Clerk be preſented in Purſuance of 
the Simoniacal Contract, for the Words of the Statute are; Tf anp 
Perſon, &c. ſhall coxruptly P2eſent o2 Collate, oz Give and Beſfow, 
&c. And tho' a Clerk without the Privity or Conſent of the Patron, 
doth make a Simoniacal Contract with the Wife, or Friend of the Pa- 
tron, and the Clerk is preſented accordingly, the King ſhall have the 
Turn. Mich. 13 Fac. King v. Cole and Saker. 2 Cro. 385. Hill. 11 
Fac. Sir Milliam Bowyer v. High-Commiſſion-Court. 2 Bulſtrode 182. 
The ſame Law, tho the Contract be only made amongſt Strangers, 
without the Privity either of Patron, or Incumbent. Mich. 9 Car. 
Bawderock v. Mackaller. 1 Cro. 331. the King v. Truſſel. Paſch. 19 
Car. 2. 1 Siderfin 329. But if he that hath the Right of Preſentation 
only upon a Nomination made by another, of a Clerk to him, without 


the Privity of him that hath the Right of Nomination ; or if an Uſur- 


In an Uſur- 
per. 


King's Turn 


not forfeit- 
ed. 


per doth corruptly preſent to a void Church, the Patron, who ought to 
Nominate or Preſent, ſhall not thereby forteit his Right. 3 Inft. c.71. 
For it was ſaid. Mich. 15 Fac. in Miuchcomb and Pullefion's Caſe. 
Noy 25. That the rightful Patron may have a Oware Impedit after 
the ſix Months againſt an Incumbent of an Uſurper that is in by Simo- 
ny; and (per Cur) to ſay in that Caſe, that the Church was full by ſix 
Months, is no Plea ; and the Reaſon is, becauſe the Preſentation of 
the Uſurper's Clerk being-made by, Simony, that, and the Inſtitution 
and Induction that followed upon N, were meerly void, and ſo the 
Church never full of the Perſon of ſuch Clerk. Hobart 167. 

If he that hath a Benefice by Simony doth enjoy the ſame, as if he 
was lawful Incumbent till Death, yet this doth not ſatisfy the King's 
Turn, but he may preſent afterwards. Paſch. 14 Fac. Winchcomb v. 
Pulleſton, in Hobart 165. and 15 Fac. in Nyy 25. and in Brownlow and 
Gonldsborough ; becauſe the Church notwithſtanding the Inſtitution 


and Induction of the Simoniſt remained void to the King's Preſentment 


defore his Death, and his Death cannot make him Incumbent, that was 
| x none 
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nene before, or otherwiſe alter the Caſe. And if upon the Death of Patronage 
the Simoniſt, the rightful-Patron, or a Stranger, doth preſent a Clerk, 8 
who is alſo inſtituted, yet the King may preſent his Clerk; and if he 
doth, the Ordinary muſt admit him; and by his being inſtituted, the 
Church is actually full againſt the other. But if the firſt had been al- 
ſo inducted, the King could not have outed him, but by Care Impedit, 
nor by Onare Impedit acceording to Moor, in Miucheomb's Caſe. Paſch. 
18 Fac. Moor 177. who holds, that by gaining (after the Death of the 
Simoniſt, and before the King's Preſentment) a Poſſeſſion of the Church 

n the Patron's Preſentment, the King's Turn is abſolutely loſt; (of King's Torn 
which I doubt.) However, if the King doth ſuffer the Patron's Clerk, 
that ſuccceeds the Simoniſt, to die Incumbent, he hath then loſt the 
Turn, which by the Simony he was entitled to, as Hobart holds in 
Vinchcomb's Cafe. Hobart 166. And the Reaſon why the King may Wherefore 
preſent when the Simoniſt is dead, or remove another's Preſentce, after e King | 
Induction, is becauſe the Title being in the King after the Death of the . 
Simoniſt, (in that the immediate Turn belongs to him) and neither moniſt is 
he, nor other Perſon, having preſented before, whether the very Pa- ed. 
tron, or a Stranger, then preſented, he doth it but as an Uſurper : And 
therefore, he may, before the Church filled againſt him, preſent, or 
after the Induction of another's Clerk, as well remove him by Writ, 
as if he had been preſented and ſettled by Uſurpation upon the King in 
any other Caſe, and with as much Reaſon after, as before the Death 
of the Simoniſt ; and that he may not preſent after the Clerk that filled 
the Church is dead, if he did not take his Advantage before, is, becauſe 
he was to have but one Turn only, and the firſt which was ſerved by 
Uſurpation thro' the King's Neglect to remove the Ufurper's Clerk, 


even as it is in the Cafe of a Lapſe to him. 


But the Law in this is now altered, in Favour of all Patrons not Lov _ 
guilty of ſuch Simony, and their Clerks ; for it is enacted : Whereas / . 26. in 


it hath often happened, that Perſons Simoniack, oz Simontacally Favour of 
pꝛomoted to Senefices, o2 Eccleſiaſticat Tivings, have enjoyed ther | 
Benefit of ſuch Livings many Years, and ſometimes all their Life, | 
time, by Reaſon of the ſecret Carriage of ſuch Stmontacal Dealing; 
and after the Death of fixch Simoniack Perfon, another Perſon in⸗ 
nocent of ſucy Crime, and wozthy of ſuch Pꝛeferment, being p2e- 
ſented 02 pzomoted by another Patron innocent alſo: of that Simonia- 
cal Contract, have been troubled and removed upon pꝛetence of Lapſe 
(092 otherwtſe) to the Pꝛejudice of the innocent Patron in Reverſion, 
and of his Clerk, whereby the Guilty ga away with Profit of his 
Crime, and the innocent fucceeding Patron, and his Clerk, are pu- 
niched contrary to all Reaſon and good Cantcieuce. 
Foz Pꝛevention whereof, Be it enafed by the Ring and Queen's che Fer- 


ſon or Pa- 


moſt excellent Majeſties, by and with the Advice and Conſent of the. cron were 


Lows Spiritual and Tempozal, and Commons in this p2efent Par- not convict. 


ed in the 


liament aſſembled, and by the Authoaity of the ſame, That after the | ;& time of 


trait of Stmony ſhall neither by way of Title in Pleading, oz. in Evt- 8 8 
dence to a Jury, ox otþerwiſe, hereafter be alledged oz pleaded, to the. 
P2ejudice of any other Patron innocent of Stmony,. o2 of his Clerk 

by him p2eſented 02 pzomoted-upon pꝛetence of Lapſe to the Crown, 
Metropolitan, o2 otherwiſe, unleſs the Perſon Simomack, 02 Stnio- 
iacalſy preſented, o2 his Patron, was convicted of ſuch Offence at the 
mn o ſome * 1 in the Like⸗time of the 
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Patronage 
fo;feited. 


Leaſe made 


hona fide by a 
Perſon Si- 
moniack. 


Patron diſa- 
bled by Re- 
cufancy. 


Stat. 3. Fac. 
1. c. 57 


FR 


Perſon Simomack o2 Sitmonjacalſy promoted 02. pꝛelented; any Lam 


o2 Statute to the contrary natwithſtand ing. 

And be it alſo pꝛovided, enaied and declared by the authozity akqꝛe⸗ 
ſaid, That no Leaſe, oꝛ Leaſes, really and bona fide made, o: here: 
after to be made, by any ſuch Perſon, as afozeſard, Simoniack oz 


Stmontacally pꝛomoted to any Deanery, Pꝛebend, 02 Perſo nage, oꝛ 


0dther Eccleſiaſtical Benefice oꝛ Dignity, fo god and valuable Con⸗ 
[!deratfon to any Tenant, 02 Perſon, not being Pꝛivy unto, oz ha- 
ring Notice of ſuch Simonp, ſhall be tmpeached oz avoided, fo; oz 
by Reaſon of ſuch Simonp, but ſhall be god and eſfeckual in Law, the 


latd Stmony notwithſtanding, 87. of, M. c. 36. 


As by Simony, ſo by Recuſancy of the Patron, the Right of Pro- 
ſenting may go from him unto others: For it is cnacted, 


That every Perſon oꝛ Perſons, that is 02 ſhall be a Popiſh Recu- 
ſant conviz, during the Time that he ſhall be oz remain a Recuſant, 
ſhall from and after the End of this pzeſent Seſſion of Parliament, 
be utterly diſabled to pꝛeſent to any Benefice with Cure oz without 
Cure, Pꝛebend, oz any other Eccleſiaſtical Living, oz to collate oz 
nominate to any Free-School, Hoſpital 02 Donative whatſcever, and 
from the beginning of this pzeſent Seſſion of Parltament, ſhall like⸗ 


- wiſe be diſabled to grant any Avoidance to any Bencefice, Pzebend, oz 


Preſentation 
by Chancel- 
lor, &%. of 

the U niverſi- 


ty of Oxford. 


Of the Uni- 
verſity of 
Cambridge. 


bing, ; 
Counties of Hertfordſhire, 


other Eccleſtaſtical Living. 


And that the Chancello2 and Scholars of the Untverſity of Oxford, 
ſo often as any of them ſhall be void, ſhall have the Pꝛeſentation, 
Nomination, Collation and Donation of and to every ſuch Benefice, 
Pꝛebend, o2 Eccleſiaſtical Living, School, Hoſpital, and Oonative, 
let, lying, and being in the Counties of Oxford, Kent, Middleſex, 
Suſſex, Surrey, Hampſhire, Berkſhire, Buckinghamſhire, Glouceſterſhire, 
Worceſterſhire, Staffordſhire, Warwickſhire, Wiltſhire, Somerſetſhire, 


Devonſhire, Cornwal, Dorſetſhire, Herefordſhire, Northamptonſhire, 


Pembrockſhire, Caermarthenſhire, Brecnockſhire, Monmouthſhire, 
Cardigonſhire, Montgomeryſhire, the City of London, and in every 
City and Town being a County of it ſelf, lying and being within any 
of the Limits 02 Pꝛecincts of any of the Counties afozeſatd, oz in 02 
within any of them, as ſhall happen to be void during fuch Time as 
the Patron thereof ſhall be and remain a Reculant conviff, as atoze- 


laid. 
And that the Chancelloz and Scholars of the Univerſity of Cam- 
bridge, ſhall have the Pꝛeſentation, Nomination, Collation, and Oo- 
nation of and to every ſuch Benefice, Pꝛebend, oz Eccleſiaſtical Li⸗ 


School, Hoſpital, and Donative, ſet, lying, and being in the 
Bedfordſhire, Cambridgeſhire, Hunting- 


tonſhire, Suffolk, Norfolk, Lincolnſhire, Rutlandſhire, Leiceſterſhire, 


Darbyſhire, Nottinghamſhire, Shropſhire, Cheſhire, Lancaſhire, York- 


ſhire, the County of Durham, Northumberland, Cumberland, Weſt— 


morland. Radnorſhire, Denbighſhire, Flintſhire, Carnarvonſhire, An- 
ſhire, Merionethſhire, Glamorganſhire, and in every City and 
being a County of it ſelf, lying within any of the Limits o; 
of the Counties laſt befoze-mentioned, 02 in c within 
all happen to be void during ſuch Time as the Patron 


gleſey 
Town 
J:zccints of any 


any of them, as ſh | | 
thercof ſhall be and remain a Recuſant convict, as atozeſald+ 
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- P2zovided, That neither ok the ſald CThancellozs, no: Scholars of Parronege, 
either of the laid Univerſities,” ſhall. pꝛeſent oꝛ nominate to any Bene- e 
fice with Cure, Pꝛebend, oz other Eccleſiaſtical Living, any ſuch Per- Proviſo. 
ſon as ſhall then have any other Benefice with Cure of Souls: And if 
any ſuch Pꝛeſentation oz Nomination ſhall be Had oz made of any ſuch | 
Jecrſon ſo beneficed, the (aid Pꝛeſentation 02 Nomination ſhall be utter- 
jp void; any Thing in this Act to the contrary notwithſtanding. Sat. 

ne t. n r ee e om | | 
7 this Saut a Popiſh Recuſant convict is diſabled to Preſent, Gc. Ir the Ordi- 
and therefore I conceive, if ſuch. Perſon doth preſent, his Preſentation nary may 
is void, and the Ordinary may refuſe his Clerk, and ſuffer the Turn to — _ 
come to him by Lapſe, if that none other preſents who hath a better Lapie. 

Right: For that the Preſentation is void, is admitted by Jones, in his 
Argument of Knight and Darcer's Caſe. Paſch. 14 Car. 2. 1 Keble 
282, 311. And by Finch, the Clauſe that diſables Recuſants to pre- 
ſent, they being made Excommunicate before, is nugatory ; yet if the 
Clerk be admitted, inſtituted, and inducted upon a Recuſants Preſen- 
tation, it may be good to ſome Purpoſes ; as againſt all Strangers that 
claim not under the rightful Patron. But theſe Matters are not there 
reſolved, therefore Cære. And as to the Lapſe in this Caſe, it was as to the 
in Queſtion, whether the Biſhop can have any Advantage by Lapſe, Lapſe. 
the Preſentations being veſted in the Univerſities by Act of Parlia- | 
ment? And by the Opinion of Hutton, he ſhall not. But Richardſon 
Chief-Juſtice, and 2?lvertor, were of a contrary Opinion, that by the 
Statute the Univerſities were only put in the Place of the Patron ; but 
the Statute never intended to take away the Ordinary's Right, nor to 
give Liberty to the Univerſities to preſent when they pleaſed. Mich. 

4 Car. C. B. Chancellor and Scholars of the Univerſity of Oxford, v. 

Biſhop of Lincoln, Sir Kenelm Digby and Holmes; Littleton's Rep. 

192. but one Duncomb's Caſe was mentioned, where it was held that 
the Univerſities ſhall not be bound by an Uſurpation. a 

Alſo this Statute: doth diſable the Recuſant convicted, from grant- Diſability to 
ing away the Avoidance of any Benefice ; and it hath been held, That S Al.“ 
it a Perſon being a Popiſh Recuſant, doth, before he is convicted, dance. 
grant the next Avoidance of his Church, yet being afterwards convict- 
ed, ſuch Grant of his is made. void by the Statute, for the material 
Words of the Statute being ſingled by themſelves in this Manner will 
ſhew it: Every Perſon that ſhall be a Popiſh Recuſant convict, during 
the Time that he ſhall be oz remain a Recuſant, ſhall be diſabled from 
the beginning of this Parliament to grant any Avoidance, By which 
it appears, that he is diſabled before his Conviction by the Retroſpect of 
the Act, he being afterwards convicted of Recuſancy. Trin. 11 Fac. 
the Caſe of the Chancellor, Maſters, and Scholars of the Univerſity of 
Oxford. 10 Co. 54 Cl i dee eq: WR | 

And the Statute, I ſuppoſe, doth alſo diſable a Recuſant in like Or his Ad- 
manner from granting his Advowſon for Years, eſpecially to a Friend vente 15 
in Truſt: For to this Opinion the Judges did ſeem to incline, tho' they 
would not anſwer directly to the Queſtion, when moved to them. 

Mich. 11 Jac. C. B. Haghs p. 216. 

This Statute alſo gives the Avoidances that happen, during the Time veſted in 
that the Patron thereof ſhall be and remain a Recuſant convict, to one the Univer- 
or other of the Univerſities ; and when, by Vertue thereof, the Preſen - 
tation, hac vice, is once veſted in the Univerſity, altho'-that afterwards 
the Recuſant conformeth himſelf, or dieth, yet the Univerſity ſhall pre- 

| Bb 2 | ſent, 


Recuſant 
attainted 


Treafon,&*. ſhall not preſent : And ſo, tho a Recuſant be diſabled to grant away 


The Clergy-Man's Law: Or, Chap. XI. 
Patronage ſent,” Tin. 11 Fac. the Caſe of Chaucelior, Maſters, and Scholars of 
S the Univerſity of Oxon. 10 Cp. 54. 4. Cawley's Lam againſt Recuſants 
Ke 230, And I conceive, that the next Avoidance is veſtèd in the Univer- 
Miſnoſmer ' Tho' the Statute doth give ſuch Avoidances to the Uneverſitics, by 
7 3 the Name of the Chancellor and Scholars, and they ſue for the ſame 
by the Name of the Chancellor, Maſters, and Scholars of Oxford, or 


verſity. 

Cambridge, which is the true Name of the Univerſity; yet they ſhall 
4 have the Benefit of this Act, notwithſtanding the Miſnoſmer in it: For 
a in an Act of Parliament miſ-naming of a Corporation, when the ex- 


preſs Meaning appeareth, will not avoid the Act, no more than in a 
Will; for both ate to be taken according to the Meaning of thoſe 
that are Patties to them: And theſe Clauſes that give the Benefit to 
the Univerſities are private Clauſes, whereof the Judges, without 
pleading of them, cannot take Notice; and therefore, the Judges 


ought to take them as they are pleaded. Trin. 11 Fac. the Caſe of 


the Chancellor, Maſters, and Scholars of the Unicerfity of Oxford. 10 


Co. 57. 5. h | 
But notwithſtanding this Statute, if a Popiſh Recuſant be ſeiſed of a 


Upon Sei- 
ne Ne Manor, to which an Advowſon is appendant at the Time of his 
Manor. Conviction, and for Non- payment of twenty Pounds by the Month, 


the King doth ſeiſe into his Hands two Parts of ſuch Manor, tho 
there be no Mention made in the Inq 


the Recuſant's Poſſeſſions to the King, two Parts of the Advowſon will 
follow the two Parts of the Manor, and the King, and not the Chan- 
cellor and Scholars of either Univerfity, will have Title to preſent to 
two Turns. Mich. 14 Fac. Chancellor and Scholars of Cambridge v. 


Watgrave. Hobart 127. 8 
Or if a Recuſant be ſeiſed of an Advowſon in groſs, and the King, 


Ad vowſon in a 
oroſs ſeiſed by Vertue of the Statute: of 3 Jac. C. 4. which gives Power to the 


as Part. 


King to ſeiſe two Parts of a Recuſants Lands and Hereditaments, 


doth ſeiſe the Advowſon as a Part of his two Parts, the Advowſon is 


then in the King, and the Univerſity ſhall not preſent to the Avoidances 
that ſhall happen during the Recuſant's Recuſancy ; becauſe the Uni- 
verſities have no other Intereſt than as a Biſhop to prefent by Lapſe, and 
not a real Eſtate : For that the Recuſant, notwithſtanding their Right, 
and his Diſability by the Statute: to preſent, remains Patron as to o- 
ther Purpoſes, as to confirm a Leaſe of the Incumbent, unleſs the 
King doth ſeiſe it, and then the King is Patron pro Tempore, and not 
the Recufant, and ſo the Univerfity cannot have the Right of preſent- 


ing to the Advowfon, as to an Advowſon whereof a Recuſant is 


ſeiſed. e 
So if a Recuſant being attainted of Treaſon, or Premunire, or out- 
lawed in a perſonal Action, he ceaſes to, be Patron, and the Univerſity 


any Avoidance by the aforefaid Statute. 3 Jac. 5. yet he may, during 
his Recuſancy, grant away his. Patronage in Fee to another, or in 
Tail for Life, or for Years; and by ſuek Grant he ccaſcs to be Patron 
in Poſſeſſion, during the Continuance of ſuch Eſtate by him granted; 
and the Univerſity loſes the Advantage of preſenting, tho he continue 
Recuſant: And the Reaſon why the Grant of the Advowſon for Years 
is out of the Statute, and not within the Words next Joordance; is 

| becauſe the Advowſon is ſo in him that he hath the Grant of it for 

ST EQ : Tears, 


uiſition and Seiſure, eſpecially of 
the Advowſon, yet becauſe the Statute of 29 Elis. gives two Parts of 
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1 


that he may accept of a Releaſe in Fee from the Patron in Patronage 
Fee; whereas, by the Grant of two or three Advoidances, the Patro- 
nage is not ſevered, neither may ſuch Grantee accept of ſuch Releaſe 
grom the Patron; {but Prere) Whether theſe Grants ſhall defeat the 
Univerſity ; for that by the Words of the Statute, the Recuſant is diſ- 
abled to grant any Avoidances, which may admit of a large Interpreta- 


Years, 


tion? However, it is admitted, that if ſuch Grants be made by Covin Grants mace 


ofthe Recuſant, the Statute of the 3 Fac. c. 5. ſhall extend to give the by Govia, 
Univerſity the Avoidance : Yea, and altho' that one doth grant an 
Ayoidance before he is a Recuſant, and then turns Recuſant, unleſs 


the Recuſancy doth follow by Covin of the Grantor, on purpoſe to 


defeat his Grantee ; as was the ſaid Caſe of the Chancellor of Orford. 
Cb. 10. And the Law is owned to be the ſame, in caſe the Fee of the 
Adyowſon, before the Recuſancy, be granted by Covin ; but then Co- 
vin in theſe Cafes ſhall not be intended, unleſs it be averred. 'Theſe 
Things were held, and delivered by Foxes Juſtice, in his Argument, 
whereby he held, as the chief Point, That the King by his ſeiling of a 
Recuſant's Advowſon in grofs, did defeat the Univerſity of the Avoi- 
dance: With whom tis faid, that Hobart and Winch did agree, as to 
that Queſtion ; but Hutton, contra. Hil. 29. Fac. Sanden, &c. v. L- 
niverſny & Oxford, and Mitton. Fones 17. But a Diſcontinuance 
of the Suit was cauſed by one of the Plaintiffs, and ſo no Judgment 
ven. | | 
: If a Recuſant hath Right of Nomination to a Beneſice, and another Recuſanc 
hath the Right of Preſentation, yet the Recuſant is diſabled by this nb" 
Act to nominate : For afſtho' only the Word Preſent be uſed in the : 
Statute, yet that ſhall extend as well to Nomination : For the Intent ; 
of the Act is to prevent Recuſants to appoint who mall be Incumbent, 
and the Caſe of Nomination is in equal Miſchief with that of Preſen- 
tation, and in the ſubſequent Clauſe, the Right of Nomination is given 
to the Univerſities, as well as Preſentation. Cacsley's L aws againſt 
Recuſantt, 228, 229, In u . brought by either of the U- 
niverſities, it muſt be alledged, That the Party was a Recuſant con- Allegation 
vict, at the ſame Time when the Church became void; for without by the Uni- 
ſhewing that, they do not enable themſelves to preſent. Caculeys 8 
Law againſt Recuſants, 6 Then ſuppoſe the Caſe to be, That A. 
is a Recuſant convict, and by Pardon that Conviction is pardoned, (as 
it hath been held it may) and then the Church becomes void : I con- Pardon. 
ceive, the Univerſity ſhall not have the Preſentation, for that the Pa- 
| tron was no Recuſant convict at the Time the Preſentation became 
void, his former Conviction being taken away by the Pardon: For 
the Pardon hath not only pardoned the Conviction, but alfo reſtored p. | 
the Party to his Ability, notwithſtanding that he do not conform ; _ 
for the Word comvitt is to be underſtood throughout the whole Sta- 
tute, altho' that it be left out in the Middle of the Sentence in the 
ſaid Statute, which Fnatts, That every Perſon who ſhall be Recu- 
ſant convict, during the Time that he hall remain a Recuſant (and 
ſays not convict) ſhall be diſabled to preſent to any Church, Gr. Trin. 
4 I. and M. C. B. the Lord Perre p. the Univerſity of Cambridge and 
IWoodroffe. 3 Levins. 332. And indeed, no Perſon, ſtrictly ſpeaking, 
Can properly be ſaid to be a Recufant, before he be convicted of it; 
for 'tis the Conviction which in Law is the Proof and Evidence of his 
Recuſancy. It hath alſo been Enatted, That, 


Cahereas 


fozfeited. 
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© Patronage VV Þereas in and by a certain Clauſe mentioned in one Ad of 


fozfeited. - 
X Parlfament made in the third Bear of the Reign of Ring 


3 3 James the Firſt, entituled, An Act to prevent and avoid Dangers 
Popiſh Re- Which may grow by Popiſh Recuſants; it is ena#ed, That every Per⸗ 
N _— lon 02 Perſons, that is oz ſhall be a Popiſh Recuſant Convit, du⸗ 
ſent to Bine. TING the Time that he ſhall be o2 remain a Recuſant, ſhall from and 
fices, & After the End of that pꝛeſent Seſſion of Parliament, be utterly dil 

abled to pꝛeſent to any Benefice with Cure oz without Cure, Pꝛe⸗ 


bend, o2 any other Eccleſiaſtical Living, oz to collate oz nominate to 


any Free-School, Hoſpital, o: Donative whatſoever, and from the 


beginning of the ſafd Parliament, ſhall likewiſe be diſabled to grant 
— Avoidance to any Benefice, Pꝛebend, oz other Eccleſiaſtical Ti⸗ 
Other Per- Be it enafed by the King and Queen's moſt excellent Pajeſties, 
ſons warped, by and with the Advice and Conſent of the Lozds Spiritual and Tem: 
ſubſcribe the pozal, and Commons in this p2eſent Parliament afſembled, and by 


ſubſcribe the a 
- Declaratton, Alithozity of the ſame, That every Perſon who ſhall refuſe oz neg- 


To let to make, repeat, and ſubſcribe the Declaration mentioned in one 
Att of this pꝛeſent Parliament, entituled, An Act for the better ſe- 
curing the Government, by Diſarming Papiſts, and reputed Papiſts : 

hen the ſame ſhall be tendzed to ſuch Perſon, by any two o2 moze 
Juſtices of the Peace, as in the ſaid At is enacked, 02 wbo ſhall up- 
on Notice given, as in the ſaid At is Direfed, refuſe oz fozbear to 
appear befoze them, fo2 the making, repeating, and ſubſcribing there- 
of, and ſhall thereupon have his Name, Sirname, and uſual Place 
of Abode certified and reco2ded at the General Quarter-Sefſions, to 

be holden fo2 the Shire, Riding, Otviſion, oz Liberty, fo2 which ſuch 
two Juſtices ſhall be Juſtices of the Peace, by the Clerk of the 
Peace, 92 Town-Clerk, as in the ſaid At is appointed; every ſuch 


Perſon (o reco2ded, ſhall be from and after the Time of ſuch Reco2d | 5 : 


Diſabled ro made, adjudged, taken and eſteemed, Diſabled to make ſuch Pꝛeſen⸗ 
make z Pre- tion, Collatton, Nomination, Donation, o2 Gzant of any Avoidance 
po. Of any Benefice, Pꝛebend, oz Eccleſiaſtical Living, as fully and am- 


fully as Po- 
pick Recu- iy, as if ſuch Perſon were a Popiſh Recuſant convit by the Laws 


p 
nt. 02 Statutes of this Realm, any Zaw, Statute, oz Uſage to the con- 


trary notwithſfanding. And that the Chancelloz and Scholars of the 
Univerſity of Oxford, and the Chancelloz and Scholars of the Uni- 
verſity of Cambridge, by what Name o2 Names ſoever they o2 either 
of them are incozpozated, ſhall reſpefttvely have the P2eſentation, 
Nomination, Collation, and Donation of and to every ſuch Bene⸗ 
And the fice, Pꝛebend, oz Eccleſiaſtical Living, School, Hoipital and Oona- 
— tive, ſet, lying and being in the relpecive Counties, Cities, and 
i other the Places and Limits in the ſaid At of the Third of King 


Univerſities i a ; 
to have the ſames mentioned, as in and by the laid Aﬀ ts direfed and appointed, 


* lo often as any of them ſhall become votd, accozding to the Uimtta⸗ 
tions, Direttons, and Pꝛoviſions in that behalf limited, enaf#ed 


and pz her enaﬀ#ed by the Authoztty afozeſaid, That where 


be it fart : 
EA oy I ſon o2 Perſons are 02 ſhall be ſeiſed o2 poſſefied of any Ad- 


of PopiſhRe- any Per 


cuſants con- 


Right of Pꝛeſentation, Collation, o2 Nomination, to any 


vic difabled vowlon hy | 
9 cot Etcleſiaſfical Living, - Free-School, oz Hoſpital, as afozeſatd, 


to preſent, lich | 
Se. in Truſt koz any 


” 


Papiſt o; Papiſh Recuſant, who ſhall be e 
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Chap. XI. e Complete Inc 


o2 diſabled, acc ozding to the true Intent and Meaning ok the ſaty Patronage 
Statute, made in the Third Pear ok the Reign of the ſaid King e 
james the Firſt, 02 by this pꝛeſent Ad; every fuch Perſon and Per⸗ 
ſons ſo ſeized and poſſeſſed in Truſt fo2 any Papiſh o) Popich Recu. 
ſant convit oz diſabled, ſhall be, and are hereby adjudged to be dif- 
abled to Pꝛeſent, I2ominate, o2 Collate to any ſuch Eccleſiaſticaj 
Living, Free⸗School, oz Hoſpftal, oz to grant any Avotdance there⸗ 
ok; and their and every of. their Pꝛelentattions, Nominations, Col: 
lations, and Gzäants, ſhall be null and vold to all Intents and Pur- 
poſes whatloever; and the Chancellozs and Scholars of the laid re- 
ſpeitive Univerſities, as akozeſald, upon every Avoidance, ſhall have 
the P2eſentatfons, Nominations, and Collations, to ſuch Eccleſia- 
tical Livings, Free-Schvols, and Hoſpitals, in ſich manner as they 
ſhould have the ſame, in caſe ſuch Recuſant convie, oz diſabled, were. 
ſeiſed 02 poſſeſſed therer eke. F 
And in caſe any Truſtee 92 Truſtees, 02 Moztgagee oꝛ Szantee of The Truftees 
any Avoidance, hereatter Preſent, Nominate, oz Collate, o cauſe to csc. 
be p2eſented, nominated, oz collated, any Perſon to any: ſuch Eccle. to give No- 
ſiaſtical Living, Free⸗School, 02 Hoſpital. whereof the Truſt ſhall tice of any 
be fo2 any Recuſant convitt o2 diſabled, without giving Notice of the beter ee, 
Avoidance in Writing to the Alce Chancelloz fo2 the Time being of breſent, G. 
the Univerſity, to whom the Pꝛeſentation, Nomination, oz Collation 

ſhall belong, accozding to the true Intent of this Ac, within Thice 
Months after the Avoidance ſhall happen, ſuch Truſtee oz Trufteess 
Yo2tgagees o: Ozantees, thall fozfeit and pay the Sum of Five Forfcicure. 
hundzed Pounds to the fatd reſfpetive Chancello2s,and Scholars of 

either of the lald QUniverſittes, ta whom ſich Pꝛelentation, Nomina- 


mbent. 193 


4 
11110106 


tion, oz Collatton ſhall belong, acco2ding to the true Intent of this 


pꝛeſent Ac, to be recovered in any ok their Majeſties Courts of Re. 


cozd, by Afton of Oeht, Bill, Plaint, oz Inkozmation, wherein no 


Eſſofn, . 02 Wer of Law ſhall be allowed. | 
P2ovided always, That the ſaid Chancellozs, and Scholars. of Chancellor. 

either of the laid Cniverſities, ſhall not Preſent 02 Ones, 6 Gre. not te 

any Eencfice with Cure, Pyebend, oz other Eccleſiaſtical Living, kg e. 

any Perſon as ſhall then have any other Benefice with Cure of ter Bene- 

Souls ; and if any ſuch Preſentation ſhall be had oz made of any 

ſuch Perſon ſa beneficed, the ſaid Pꝛelentation ſhall be utterly void; 

any thing in this Ac to the contrary notwithſtanding. . 
P2ovided, That if any ſuch Perſon ſo pꝛeſented, oz nomina Proviſo. 

any Bencfice with Cure, ſhall be abſent from the came 5 the 2 

Space of Sixty Days in any one Pear, that in ſuch Cale the ſaid 

Benelice ſhall become void. | 
_ P2ovibed nevertheleſs, That if any ſuch Perſon all pꝛeſent Hint How 

ſelf befoze the Juſtices of the Peace at the General Quarter-Sefltan: fo may be 


do be holven fo2 the County, Riding, Diviſion 82 Tiberty where his wing 


Name was reco2ded, and ſhall there in open Court m ility. 
lubſcribe the ſaid Occlaration, and take the ſeveral 3 Fr 
in one Ad of this p2efent Parliament, entituled, An Act for the 
Abrogating of the Oaths of Supremacy and Allegiance, and appointing 
other Oaths, he ſhall from thencefo2th be diſcharged of and from the 

laid Otlabllity, and be enabled to make ſuch Preſentation, Collation, . 
Nomization and Donation, and Gant of any Avoldance to any Be: | 


nclice, 


— 
— 
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Patronave nente, Pzebend 02 Eccleſiaſtical Living, School oz Þolpital, as if 
(WAVY this Ad had not been made. Stat. 1 V. and Mar. Ke. 1. cap. 26. 


3527 following, is. 


Refuſing That from and after the Firſt Day of May 696, all and every Per: 

Oaths. » fot an Perſons, who ſhalt reſuſe to take the Daths mentfoned and 

appointed to be taken, in an At of. Parliament made in the Firft 

Pear of his Wajefty Ring William and the.late Queen of Bleffed He⸗ 

moꝛp, intituled, An Act for Abrogating of the Oaths of Supremacy 

To forfeit. And 10 f and appointing new Odths, or either of them, when 

See. as Popim FEND2eD to him o2 them by anp Perſons lawfully authoztzed to adimi- 

Recuſants Rjſfer and tender the ſame, oz ſhall refuſe oz neglet to appear, being 

Oe lawfufſy ſummoned fo2 that Purpoſe, ſhall, until he oz they have du⸗ 

ly taken the ſaid Oaths, be liable ta incur, fozkeit, pay and ſuffer 

the Penalties, Fozfeitures and Diſabilities, which by the Law and 
Statutes now in Fo2ce are intlicked on Popiſh Recuſants convie. 

Ur A And the Perſons ſo tendzing the ſald Daths, ſhall upon every Re- 

pl be FO fuſal oz Default of Appearance as afozefatd, recozd in Parchment 

recorded, e. the Chꝛiſtian and Sirnames, and Places of Abode of the Perſon oz 

ah Perſons ſo refuſing, o2 not appearing within the Time of Tender, 

and ſhall certifie the ſald Recoꝛd to the Juſtices of Alice at their nert 

Sefſions in the lame County, who ſhall fozthwith eſfreat and certifce 

the ſame into the Exchequer, to be there entred of Recozd, that the 

ſaid Court of Exchequer may thereupon iſſue out P2ocefs againſt the 


Tands and Gwds of the ſaid Perſon and Perſons, as againſt Poptlh 


Recuſants convit. 
Concern:ns That if any Perſon ſhall, after the ſaid Firſt Day of May, mali⸗ 
rats cioufly by Writing, Pztnting, Pzeaching, Teaching, oz adviſed 
Tn. Speaking, utter, publiſh o2 declare, That his then Yajefty was not 
Teaching, the Lawful and Rightful King of theſe Realms ; oz that the late 
Sc. King James, 02 the pꝛetended Pꝛince of Wales hath any Right 02 Title 
to the Crown of theſe Realms, o2 any other 8 otherwiſe than 


an Ack made x W. and M. entituled, An Act declaring 


ccoꝛding to 
the Rights and Liberties of the Subject, and Settling the Succeſſion of 
the Crown; ſuch Perſon being thereof lawfully convicted, ſhall incur 


the Danger and Penalty of a Præmunire, mentioned in the Statute 
of Przmunire made 16 R. 2. 

Ouaker: De- Alſo by the ſaid AQ tis provided, That Quakers, who ſhall make and 
ſubſcribe the Declaration of Fidelity mentioned in an At made 1 W. 


claration of 
Fidelity. and M. cap. 18 and ſhall pꝛoduce ſuch Witneſſes and Certificates as 


Certificates. arg by the ſaid AX required, pzoving themſelves to be Quakers, and 


ſhall alſo own King William to be Bight and Lawful Ring of theſe 
Realms, ſhall be exempted from the Penalties and Fozfeitures of 
this At. pꝛovided fo2 Ach as ſhall reſule the Oaths afozeſatd. 
P2ovided always, That all oz any of the Pains, Penalties oꝛ Dif- 
Pardon wn- abilities, to be incurred by any Perſon as a Popich Recuſant convie, 
Scal. fo2 not taking the Dath afozeſaid, may be pardoned oz diſcharged by 
the King under the Pzivy Scal, notwithſfanding this Act. 


Alſo the rightful Patron may loſe his Right to preſent, by ſuffer- 


Diſadvantage , 
by — = ing himſelf to be outlawed : For if an outlawed Perſon hath an Ad: 
law | vowſon 
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Chap: XI. 7he Complete Incumbent. 105 
vowſon that doth fall void during the Outlawry in Force, ſuch Avoidance Right of 

is forfeited to the King: And ſo it is if he be outlawed only in an — rag 
Action of "Treſpaſs, or other Perſonal Action. 8 R. 2. Opare Impedit N 
200. And although the Perſon outlawed be but Tenant at Will of a Diſadvan- 
Manor, to which an Advowton is appendant. 5 H. 5. 3. Or if a per- duden s 
ſon hath a Grant only of a next Avoidance, and be outlawed at ſuch 


ah * = _— 


' Time when the Church voids, the Right of Preſenting doth belong to 


the King. Book of Emtries 485. and the King in ſuch Caſe will pre- 
ſent, though the Outlawry be pardoned. 9 H. 6. 57. by Paſton. But 
when the King muſt preſent in his Turn, or loſe the Preſentment. 
Mich. 2 Fac. King v. Biſhop of JVinchefter and Champion. 2 Cro. 5 4. 

But if an Uſurpation be made by the King upon a rightful Patron, Outlawry re- 
who brings a Quare Impedit, and hath Judgment to recover, and then erſed. 
is outlawed, and the King's Clerk doth reſign, and takes a new Pre- 
ſentation of the King, by reaſon of the Outlawry, and is again inſti- 
tuted and inducted, the Patron reverſeth the Outlawry, and brings a 
Scire facias to have Execution of the Judgment; it was adjudged, 

That he ſhall have Extcution thereof, and remove the Incumbent ; 
becauſe any Incumbent that comes in pendente Placito, ſhall be re- Pendente Pla 
moved, eſpecially being made Party to the Writ, elſe the Incumbent ““ 
in this Caſe would have Advantage of his own Practice, and any In- 
cumbent being ſued, might reſign and diſappoint the Plaintiff of his 
Suit. Mich. 27 and 28 Eliz. Beverly v. Cornwall. 3 Cro. 44. Mich. 
3o and 31 Fliz. Gouldsborough 103. Trin. 30 El. 1 Anderſon 148. 
Mich. 30 and 31 El. Moor 269. Sadil 89. And in this Caſe it was 
ſaid by the Judges, 'That if a Perſon outlawed hath a Manor to which 

an Advowſon is appendant, and the King takes the Profits; and the 
Church voiding during the Outlawry, the King doth preſent. his Clerk, 


though the Party doth reverſe the Outlawry for Error, yet he ſhall 


not in ſuch Caſe be reſtored to the Preſentment, becauſe it is but a 
Thing acceſſary to the Principal, 1g. the Manor and the Profit only 
of the Advowſon. But otherwiſe it is, if the Church be void at the 
Time of the Outlawry, and the Preſentment thereby forfeited as a 
Chattel, principal and diſtin ; upon the Reverſal of the Outlawry 
for Error, the Party ſhall have Reſtitution of the Preſentment. Mich. 
30 and 31 Eliz. Beverly v. Cornwall. Moor 270. becauſe there it is 
the 'Thing principally forfeited by the Cutlawry. | 

Though the Law doth give Avoidances of Churches forfeited by Forfeitures 
Outlawry to the King, yet the King may grant away ſuch Forfeitures granted 
to a Subject: But if the King doth grant omi Bona & Catalla te- 
nentium reſideutium, &c. within ſuch a Liberty to a Subject, it is a 
Queſtion, Whether Avoidances of Churches that come to the King by 
Outlawries ſhall paſs from him by ſuch Words, unleſs they had been 
more ſpecial : Foraſmuch as ſuch Avoidances are ſpecial Chattels, and 
not uſually intended or thought of, when Men ſpeak generally of 
Goods and Chattels. And Anderſon held, that they ſhould not paſs, 
but it was adjourned. Mich. 31 and 32 Eli. Queen ©, Archbiſhop of 
Canterbury. Fane and Hudfon. 4 Leonard 107. 

The Right of Preſenting may be alſo loſt from the Patron to the Patron at. 
King, by his being attainted; but if the Leſſee of an Anvowſon for t*inted. 
another's Lite be attaint, the King muſt take his Intercſt and Advan- 
tage during the Time, cz. during the Life of the Ceſtuy que vie, or 
at leaſt by an Avoidance which happened during the Life of Ceftry que 
e, or if filled by Uſurpation before it void again, or otherwiſe, he 
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Vicht „ 
Patronage 
tozfeited. 


tion without 


) 
| 

| ii | Appropria- 
| Licence, 


Purchaſe by 
an Alien?! 
born, 


Patron be- 
Comes a 


Bankrupt. 


„ Forfeitureby 
Alienation. 


Fine levied 
by Tenant 
for Life. 


ſon's Law, chap. 10. fol. 75. And Note, That if the Lord 4 ak 


ſhall never have it, as is ſaid. Paſch. 26 Elis. Beverly v. Archbiſhop 
of Canterbury. Owen 2. the ſame Caſe, 3 Cro. 44. 

Alſo the King may gain a Right of Preſenting to a Church upon 
the Account of an Appropriation made without his Licence: For if an 
Advowſon (whether held of the King or-not) be appropriated without 
his Licence, although another be Founder, the King may by his Pre- 


rogative ſeiſe the Advowſon ; and being ſeiſed by him (tho' the Inheri- 


tance he not forfeited) he ſhall have the Preſentments to the Avoid- 
ances, in the Name of Diſtreſs, until ſuch Time as Fine is made to 
him for making the Appropriation without his Licence. 21 E. 3. 5. by 
Hard. Mich. 18 and 19 Eliz. in Grendon's Caſe p. Biſhop of Lincoln. 
Plowden F. 499. 

So if an Alien born doth purchaſe an Advowſon, and the Church 
doth become void, after Office found that he is an Alien, the King ſhall 
preſent. Parſons Law, chap. 10. F. 74. Or if a Villain doth purchaſe 
an Advowſon, the Lord ſhall preſent, becauſe the Lord upon ſuch 
Purchaſe by the Villain, may claim the Inheritance of the Advowſon, 
and upon ſuch Claim the Intereſt thereof ſhall be veſted in him, and 
then the Lord in his own Right ſhall preſent to an Avoidance, Par- 
ſent his Villain to a Church, this is no Enfranchiſement of him. Mich. 
8 Fac. C. B. Waller's Caſe, Parſon's Law, chap. 9. fol. 72. 

The Right of Preſenting may be alſo transferred from the Patron 
by becoming a Bankrupt; for if the Patron of a Church, who is a 
Trader within the Statutes made againſt Bankrupts, commits an Act 


of Bankruptcy, and a Commiſſion of Bankrupt is ſued out,againſt him, 


the Commiſſioners may ſell the Advowſon ; but if the Church be void 
at the Time of ſuch Sale made, the Vendee ſhall not preſent to the 
void Turn, but the Bankrupt himſelf, but the Sale of the Advowſon 
is good; Law againſt Bankrupts, chap. 10. f. 146. For Sale made 
in ſuch Caſes by the Commiſſioners of the Bankrupts Goods and Chat- 
tels, is in Order for the Payment and Satisfaction of his Creditors their 
juſt Debts; but the void Turn of a Church is not a Matter valuable, 
which can go in Diſcharge or Satisfaction of ſuch Debts, though the 
Advowſon or next Preſentation, while the Church is full, may be ac- 
counted to be fo, and conſequently may be granted or aſſigned by the 
Commiſſioners. 

Alſo the Right of Preſenting may be forfeited by Alienation; for if 
Leſſce for Life of a Manor, to which an Advowſon is appendant, alien 
the Manor, by which he commits a Forfeiture, and after the Church 
voids, the Leſſor may preſent, and that before his Entry into the Ma- 
nor for the Forfeiture, becauſe his Entry is lawful in any Part. 19 H. 
6. 33. 16 E. 3. Onare Impedit 146. Contra 39 E. z. 21. So if he ali- 
ens one Acre of the Manor only with the Advowſon, by which the 
Advowſon is appendant to the Acre, the Leſſor may preſent, and that 
before Entry into the Acre. Rolls Abr. 2. p. 352. Contra 18 E. 3. 44. 

If Tenant for Life of an Advowſon in groſs doth grant it in Fee, 
it is no Forfeiture ; yet if he doth levy a Fine thereof, ec. this is a 
Forfeiture to him in Reverſion : But if after ſuch Fine levied, and be- 
fore any Claim made by him in Reverſion, the Church doth void, al- 
tho' the Reverſioner doth then preſent ; yet it is ſaid, that he ſhall not 
have the Preſentment: For notwithſtanding the Forfeiture, until he in 
Reverſion hath made his Election, to take Advantage thereof, the E- 


ſtate of the Tenant for Life is not determined; and if he ſhould make _ 


his 
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Let. m c 6 — 


his Claim after the Death of the Incumbent, yet the preſent Avoid- Patronage 
ance ſhall be a Chattel veſted in the Tenant for Life, which cannot 2 
be deveſted by the Preſentment of him in Reverſion. Trin. 13 Car. 

B. R. Spring and Sir Julius Cæſar's Caſe, adjudged upon a Writ of 

Error. RolPs Abr. 2. p. 352. Co. Lit. 251. Paſch. 12 Car. Spring v. 

Dame Cz/ar. Jones 391. Yet Paſch. 7 Car. C. B. in the Caſe of 
Merton-College v. Mood and Ramſey. Lit. Rep. 366. the Court 

ſeemed to be of another Opinion; where the Caſe was, That the 

Warden of Merton-College makes a Leaſe of a Manor unto which 

an Advowſon was appendant, which was not warranted by the Statute, 

and dies, the Church then becomes void, and the Succeſlor preſents be- Entry. 

fore any Entry made into the Manor ; and it was urged, that he could 1 | 
not preſent, for that the Leaſe was not void, but voidable by Entry of 255 
the Succeſſor; and he not entring before the Church voided, the void 

Turn was a Chattel veſted in the Leſſee, and the Succeſſor's Entry af- 

ter ſhall not by any Relation deveſt it; but the Court (ſays the Book) Alienation 
ſeemed to be of a contrary Opinion. But if a Diſſeiſor of a Manor, by aDiſſeiſor. 
to which an Advowſon is appendant, doth alien, the Diſſeiſee may pre- 

ſent before his Entry into the Manor. 19 H. 6. 33. h. But Oyere: For 

Brook thinks he cannot make Title without the Manor. Br. Ouære 


Inpedlit 11. But if the Diſſeiſor of a Manor to which, c. doth pre- 


ſent, when the Church is void, if the Diſſeiſee doth re-enter into the 
Manor, he may preſent at the next Avoidance. 14 H. 6. 15, 16. So 
if the Diſſeiſee doth re- enter when the Church is void, he may preſent, 
and have a gare Impedit, by Townſend. 2 H. 7. 2. Littleton Rep. 
67. | 
And here Note: If one that is ſeiſed of an Advowſon doth leaſe the Leaſe extin- 
ſame for Years, and the Leſſee doth accept of a Preſentation from the guiſhed. 


Re- entry. 


Loeſſor, this is an Extinguiſhment of the Leaſe. So if a Man doth 
preſent to his own Church, as Proctor to another, by this he loſeth his 


Advowſon. 42 Eliz. C. B. Rudd v. Topſey. Owen 142. Litt. Rep. 282. 
And if a Biſhop doth preſent by Uſurpation unto an Advowſon, as in 
the Right of his Church, and his Clerk doth die- Complete Incum- 
bent; Cuære, Whether the Advowſon be not in Mortmain, and forfeited Mortmain. 
to the King? See 47 E. z. 11. 
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CHAT I 
Of LAPSE. 


N the laſt Place, the Right of Preſenting may go from the true Patron Patron dif- 
to others, by his Lapſe or Neglect. And firſt, By not preſenting in N 


ſuck Time, or taking ſuch Courſe in Law as to prevent the Right of 
Preſenting from going to another, by reaſon of ſuch Lapſe : For ſo it 

may do, if the Church or Benefice be of the Patronage of a com- 

mon Perſon in moſt Caſes; that is, unleſs it be a Donative: For they Donatives. 
remaining void, never go in Lapſe ; but the Ordinary may compel the 

Patron to fill the ſame by Church Cenſures. Paſch. 3 Fac. Fairchild 

v. Garr, Telverton 61. And tho' uſually a free Chapel is Donative, 

and ſo goes not 1n Lapſe yet by the F = 

it may be Preſentative, and ſo be ſubject to Lapſe, and yet remain 


ndation, or after Compoſition 


N free 


/ 


— 
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Df Lavſe, froo from the Juriſdiction of the Ordinary in whoſe Dioceſe it is ſitu- 
WSN Du ate. Rawſon and Burgue's Caſe. : Trix. 23 Car. 2. R. Stile 82, 83. 
ö But if a Church or Benefice be of the Patronage of the King, or he 
bath a Right of Preſenting thereto, he can never loſe his Turn to the 
Ordinary, by his Neglect of preferring his Clerk thereto: For altho 
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Stur. 17 Ed. it hath been enacted, by the Statute of Prærogativa Regis. 17 Ed. 2. 


2. c. 8. cap. 8. 


I the King's That of Churches being vacant, the Advowſons whereof: belong to 


Sin Lois. the Ring, and other pzeſent to the lame; whereupon Debate ariſeth 
See 7 Cv. 28: between the King and other, if the King by the Award of the Court, 
. 3% doth recover his Pzeſentation, though it be after the Lapſe of Six 

Months from the Time of the Avoidance, no Time ſhall pꝛejudice 


him, lo that he p2eſent within the Space of Six Months. 


It ſeems not. From whichlit ſeems to be inferred, That if the King had not pre- 
ſented, his Church, as well as a common Perſon's, ſhould go in Lapſe; 
Vet the Law is not taken ſo to be. Mich. 28 and 29 Eliz. Beverley 
v. Biſhop of Canterbury and Cornwall. 1. Anderſon 148. Trin. 4 Fac. 
King v. Matthew, Brownloe and Goldsborongh 1. Telverton go. Doctor 


The Reaſon. and Student, J. 2. c. 36. 2 Iuſt. 273, And the Reaſon may be, be- 
cauſe the Words are not particular enough : For tho' the Statute of 


Plenarty by Weſtminſter 2. ordains, 'Fhat Plenarty by Six Months ſhall bar the 


TO Party that hath Right, yet it ſhall not bar the King, becauſe he is not 
expreſly named in the Statute. So no Statute of Limitation ſhall bar 
him: For his Prerogative, Nullum tempus occurrit Regi, ſaith Jones, 
ſhall not be taken away by a general Statute. Hill. 20 Elig. C. B. 


Stauden, &c. v. the Univerſity of Oxon, and J/hittorn, Jones 21. And 
therefore not by theſe general Words, as I ſuppoſe: And ſo tis ſaid in 


Magdalen-College Caſe. 11 Coke 74. b. and the ſame Caſe, Roll's 

1 Rep. 151. 5 4 1 
Ae 288 80 by Act of Parliament. 1 Fac. 2. St. James's Me ſtninſter was made 
Pan las. a Pariſh, and divided from the Pariſh of St. Martin's and a Church 
minſter. erected ; and it was provided by the ſame Statute, That Dr. Teumiſon, 
the then Vicar of St. Martins, ſhould be the firſt Rector of St. Zames's 
Pariſh, and that the Patronage of the Advowſon ſhould belong to the 
Biſhop of London and the Lord Zermin, alternis vicibus ; the firſt 
Rector, after Vacation by Dr. Tenniſon, to be preſented by the Biſhop 
of London, and the next by the Lord Fermin and his Heirs, and fo 


alternis vicibns. 


Dr. Tenniſon was promoted to the Biſhoprick of Lincoln, by which 


the Church of St. James became void, and adjudged, that altho' it 
was by the Statute expreſly appointed, that the Biſhop of London 
ſhould preſent to the Avoidance; yet the Statute deſigned only to di- 


8 rect the Methods and Turns between the Patrons, and not to exclude 


the King of his Prerogative ; and altho' this was a Church newly erect- 
ed, yet the King having the Prerogative to preſent to all Churches 
where the Incumbent is promoted to be Biſhop, ſhall havetit in this 
Church when 'tis erected; ſo that it was held, that the 1 


of London, notwithſtanding the ſaid Act of Parliament. Mich. 5 M. 
and M. B. R. Rex & Regina v. Epiſc London' & Dr. Birch. 3 Le- 
zins 382. See the ſame Caſe, Caſes in Parliament 164. 2 Hulk. 540. 
4 Mod. 190. 1 Show. 164. Cumberba. 301, &c. vide ante Chap. 9. And 

3 Ac in 


F 


. | 7; ng ſhould. 
preſent to the Avoidance by reaſon of his Prerogative, and not the Biſhop | 
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in caſe the King doth not preſent, all that the Ordinary can do, is to Df Lapſe, 
| Ce | 


ſequeſter the Profits of the Church, and appoint a Clerk to ſerve the 
Cure. 18 E. 3. 21. 14 H. 7. 21. Doctor and Student, 1. „ 


But that we may the better know when the Title of Lapſe doth 


take Place, as to ſuch Benefices, the Preſentment to which may be loſt 
by Lapſe, we mult firſt eonſider, How and by what Means the Church 
in Queſtion doth become void. For in ſome Caſes the Ordinary muſt 
vive Notice of the Avoidance, before the Patron is bound to preſent, or 
the Title of Lapſe can accrue to him upon the Neglect of Preſenting. 
In other Caſes, the Patron muſt take Notice of the Avoidance, and 
make Preſentment at his Peril within ſuch a Time as the Law allow- 
eth him to provide for the Church. But in what Caſes Notice of an A- 
voidance is to be given by the Ordinary, before Lapſe can run, and when 
it runs from the very Time that the „an is void, hath been already 
declared in the foregoing Chapters; that is, | W | 

From the Time that a Church is void, where Notice is not neceſſa- 
ry, and from the Time of Notice duly given of an Avoidance, in ſuch 
Caſes when it is neceſſary, and not from the Time of Notice given of 
the Refuſal of a Clerk preſented. 14 H. 7. 21. 15 and 16 El. Dyer 
327. Mich. 15 Eliz. 3. Leonard 46. Paſch. 3 El. B. R. Every Pa- 
tron, as well Eay-man as Clerk hath by the Common Law ſix Months 


allowed him to provide for his vacant Church, within which no Or- 


dinary can collate by reaſon of Lapſe, Dotfor and Student, 116. b. Cu- 


ſtom of Normandy g. 1. Patronage 870. which ſix Months allowed, are 


to be accounted ſuch Months as make an Half-year, conſiſting of 182 
Days. Paſch. 5 Fac. Catesby v. Baker and the Biſhop of Peterbo- 
rough, Telverton 100, Trin. 5 Fac. Biſhop of Peterborough v. Catesby. 


2 Cho. 166. 6 Co. 61. and not according to twenty eight Days in the 
Month, as ſome have thought. 22 H. 7. Keilenay 88. Trin. 27 Elis. 


Albany: and Biſhop of St. 4/aph's Caſe. 1 Leonard 31. (but the 
Law doth not regard the odd Days in the Year ;) and the Day the 
Church becomes void, is not to be taken into the Account of ix 
Months, but is to be excluded. Catesby's Caſe. 6 Co. 61. Cornwallis 
v. Hood, Carter 44. Within which ſix Months allowed, every Patron 


* 
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Sequeſtra- 


tion. 
Noticeof 
Avoidance, 


Notice from 
what Time. 


mult preſent his Clerk; yea, though an Infant or Feme Covert, for 


Nonage or Coverture will not excuſe this Neglect, or prevent a Lapſe. 
33 E. 3. Quare Impedit 46. Mich. 15 El. C. B. 1 Leon. 32. 

Tho' the Patron hath fix Months as aforeſaid, before Lapſe incurs, 
yct it concerns him not to delay preſenting till the fix Months be almoſt 
expired : For if he doth prefent but one Week before the fix Months be 
ended, the Ordinary may pretend that he hath not Time to examine the 
Clerk. Or if the Ordinary refuſe the Clerk for Inability, becauſe un- 
learned, Gc. the Patron will not have Time to preſent anew within 
the fix Months, but Lapſe may incur. And tho' the Patron neglecting 
to preſent, doth bring his Cuare liupedit againſt the Biſhop within the 


Caution to 
the Patron 
not to delay 
his Preſen- 
tation. 


ſix Months, Jigs Church remained open for the Time of Preſentment, 


de, Lapſe ſhall not be prevented by ſuch Device, or the 
Ordinary barred from Collating : For 'tis moſt unreaſonable, that the 
Church by ſuch 'Tricks ſhould be kept void, or that the Patron ſhould 


had it been 


make Advantage of an unjuſt Suit, and the Ordinary be puniſhed for 


doing nothing amiſs. Mich. 15 Fac. Brickbead v. Archbiſhop of 
York. Hobart 200. | 555 e e | 
In the Caſes in which Notice is to be given, the Patron neglecting 


from Year to Year to preſent, Lapfe doth not run to the Ordinary; yet 
3 5 195 5 "ID 


F 


Stranger's 
Clerk in- 
ducted. 


110 
Ot Lapſe, it WT l cſs Stranger doth preſent, and his Clerk is inſtituted-and 


S inducted, and not interrupted by the Patron until fix Months (account. 


a ing from the Induction) be _— the Patron is without Remedy for 
that Turn : For that tho' he had not Notice from the Ordinary of the 
| Avoidance, (for which Reaſon the Ordinary can have no Advantage 


A notorious of Lapſe) yet the Induction of the Strangers Clerk is a notorious Ac, 


= of which the Patron as well as the Country might have taken Notice. 
Paſeh. 39 El. Servein v. Biſhop of Lincoln. Noy 65. Paſch. 17 Fac. 
Sir William Elvis v. Archbiſhop of York and others. Hobart 318. 
Wrongful But if a Biſhop doth collate his Clerk, either before he gives Notice 
8 no of an Advoidance, where Notice is to be given, or at any Time within 
Pan. the fix Months limited to the Patron to fill his Church, the Patron 
may at any Time after preſent his Clerk : For tho' wrongful Collati- 
on makes ſuch a Plenarty as ſhall bar the Lapſe to the Metropolitan 
and King, yet it is no Bar to the true Patron; and if the Biſhop doth ad- 
mit the Patron's Clerk, the other is out ipſo facto; or if the Biſhop 
will not admit him, the Patron may as well then, as at any 'Time be- 
fore, have his Remedy at Law againſt the Biſhop. Hill. 17 Fac. Gaw- 
dy v. Biſhop of Canterbury and others. Hob. 302. And therefore if 
the Ordinary doth collate within the Patron's ſix Months, and then the 
vow te ſix Months paſs, no Preſentation being made by the Patron, the Ordi- 
Ordinary nary, if he will have the Benefit of a Lapſe, muſt collate of new; for 
muſt collate the firſt Collation being by Wrong, cannot by Time become rightful 
IN and therefore doth not put the Patron to his Oyare Impedit, for that 
it was but as a Proviſion for the Time, and there ought to be a new 
Act before it ſhall be a good Collation, by Roll's 2. p. 368. And yet 


Ratione Lap- it is ſaid, That if the King preſent Ratione Lapſus, when he hath no 


gong Title of Lapſe, that ſuch Preſentation is void, and that the Inſtitution 
thereupon is but as a Collation of the Biſhops, and void to the Patron, 

but full as to all others ; ſo that ſuch a Plenarty doth bar. the Lapſe of 

the Metropolitan and King. Paſch. 17 Fac. Gawdy v. Biſhop of Can- 

terbury and others. Hobart 302. FH 

Ml gy But if Inſtitution in ſuch Caſe be but as a Collation, I ſuppoſe it is a 
a Collation, Collation by Wrong only, and therefore hath no greater Effect than 
ſuch a Collation hath that is made deſignedly by the Biſhop, which is 

only, as hath been ſaid, looked upon to be proviſional for a Time: 

And therefore, if after ſuch Inſtitution or Collation, neither the Pa- 

tron, nor other Perſon, by Uſurpation, doth preſent to the Biſhop with- 

in the fix Months it might ſeem (according to the Caſe in Roll's A. 


bridz.) that the Biſhop may collate upon ſuch Collatee, as unto a Church 


lapſed to him, and that the other might be thereby outed of his In- 


cumbency. ( Ovzre.) | 
That in ſe- However, if the Patron or other Perſon doth preſent to the Ordinary 


veral Caſes before the {ix Months be expired, and the Preſentation is void in Law, 


me, ble, the Ordinary is not bound to admit the Clerk therein nominated, as I 


may go to ; 7 
the Biſhop- conceive, but may Tuffer Lapſe to run to himſelf, (and the Preſentee is 


without Remedy) if within Time no other Preſentation is made. Or if 
the Patron or Uſurper do make a Preſentation that is good in Law, and 
in due Time, it may fall out that the Right of Preſenting may go to 
the Biſhop by Lapſe, ſuch Preſentation notwithſtanding: For in ſeveral 


25 Caſes the Ordinary may refuſe to admit and inſtitute the Clerk pre- 


ſented, by Occaſion of which Lapſe may come to him; and all Things 
that are juſt Cauſes to deprive a Clerk, are juſt Cauſes to refuſe a 
Clerk when preſented. 5 Co. 58. a. Parſ. Counſ. 4, 5. | 


3 | | But 


The Clergy-Man's Law: Or, Chap. XII. 
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Chap. XII. The Complete Incumbent. 


But if a Lay-man be preſented, and the Ordinary doth inſtitute him, Df Lapfr, 
and after the Patron s fix Months be ended, the Ordinary doth deprive , 
him, and his Admiſſion, Inſtitution and Induction are declared to be 2 
null, yet this ſhall not relate to give Title of Lapſe to the Ordinary. preſented 
Mer 3 El. 294. Noll S Ahr. 2. H. 220. _ depri- 
If the Clerk refuſed be the Preſentee of a Biſhop, or other Eccle- Wbere 


ſiaſtical Patron, the Ordinary is not bound to give Notice of the Refu- Clerk ofhi- 


ſal. 18 H. 7. Keilvey 49. b. 14 H. 7. 21. a. Mich. 15 Kl. 3 Leonard l 
47. Or if he ſhould do it, ſuch Patron can never revoke, nor vary his . 
Preſentation by preſenting one afterwards that is better qualified, with- no Notice. 
out the Ordinary's Conſent ; the Law ſuppoſing him that is a Spiritual 

Perſon to be capable of chuling an able Clerk. 31 E. 1. Cuare Impe- 

dit 185. Roll's 2. p. 354. Mich. 1 H. 8. Kell. 154. Mich. 3. Car. Stoke 

v. Stiles. Latch. 191, 253. And fo Lapſe may come to him unavoi- Lapfe. 
dably, if the Clerk firſt preſented be juſtly refuſed. But if the Clerk pre- ier, if pre- 
ſented be the Preſentee of a Lay Patron, and be refuſed by the Ordinary, ſented by a 
the Ordinanry in moſt Caſes is bound to give due Notice to the Patron of Patron. 
ſuch Refuſal : For i in ſuch Caſe no Notice is given, no Lapſe can run, 

tho' no other Clerk be preſented. 38 E. 3. 2. Nor if Notice be given, un- 

leſs upon Trial the Clerk was juſtly refuſed. But if a Clerk preſented 

be for good Cauſe refuſed, and Notice thereof be in due Time and 

Manner given to the Patron, and no other Clerk be preſented in Time, 

Lapſe doth run to the Ordinary. Mich. T5 Elis. C. B. 3 Leonard 


6. 


4 by | 
If the Clerk, whether of an Eccleſiaſtical or Lay-Patron, be not re- No Lapſe, if 


the Biſhop 


fuſed, but only the Biſhop doth delay the Examination to him, where- 1 
by ſix Months paſs, tho no Writ be brought by Way of Prevention, ber. 
yet Lapſe ſhall not incur; becauſe the Church remains void by the Bi- 


 thop's own Fault, and he is thereby a Diſturber: And generally, if the 


Biſhop be a Diſturber, the Church doth not go in Lapſe, altho it re- 
mains void by the Space of ſix Months. Trin. 3 Fac. B. R. Palmer 

and Smith's Caſe, per Cur Rolls Abr. 2. p. 366. But in what Caſes 

the Biſhop may juſtly refuſe a Clerk, and in what he muſt give Notice, — 
and how, is hereafter declared. | | 


If the Church doth become litigious, which is, when two ſeveral Pa- Lapſe by the 
trons preſent their ſeveral Clerks to a void Church within the fix Church be- 


Months. Rolls 2 p. 384. Paſch. 26 El. C. B. Gerrard's Caſe. 2 Leo- ut Bet 
nard 168. The Biſhop therefore may ſuſpend admitting the one Clerk 

and the other; by Hobart. Mich. 15 Fac. Brickhead's Caſe v. Biſhop 

of York. Hobart 201. and ſufter Lapſe to incur without any Enqui- 

ry. 34 H. 6. 41. 35 H. 6. 18. For tho to award the Writ of Jure 
Patronanus be the Remedy in this Caſe to ſatisfy the Biſhop, who 

hath the beſt Right, and to ſecure him, if he admit the Clerk, accord- 


ing to the Verdict found in the Jure Patronatus, from being a Diſtur- Aue Patyo- 


ber, yet the Biſhop is not bound to award the ſame ex Officio, but n 
at the Prayer of the Party, oi. either Patron or Clerk. 8 E. 4. 24. 
H. 7. 20. b. per Keble. 22 H. 6. 30. per Markh. 34 H. 6. 38. Broke, 
Title Coſts. 2 Paſch. 26 El. Gerrard's Caſe. 2 Leonard 168. For if 


he were compelled to award his Writ ex Oficio, tis ſaid, that Lapſe 
in ſuch Caſe could never come to him. 35 H. 6. 19. And yet by 


ſome it is ſaid, That the Biſhop ought to make this Inquiſition at his 
5 55 34 H. 6. 11. by Priſot. But the former Opinion takes 
Place, 5 
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Ot Lapſe, If when the Church is litigious, the Ordinary is required to award a 
ra Jure Patronatus, and doth not award it accordingly, he is a Diſtur- 
Nee Band ber, and the Right of preſenting doth not Lapſe from the true Patron, 
e requi- if his Clerk be not admitted within the fix Months. 34 H. 6. 40. Br. 

Dnare Impedit 12. | | | 
1 Dr if a Clerk be preſented to the Ordinary, and he doth refuſe to 
ont Caufe. admit him without Cauſe, and after ſuch Refuſal the Church doth be- 
| come litigious, the Ordinary (foraſmuch as the Church had not re- 
; mained void, but by his own Act) ſhall not have the Benefit of Lapſe, 
altho' the Church be not filled within the ſix Months. 22 E. 3 Orare 

_ per 1946 RE! 7 100 

Requeſt by After the Commiſſioners upon a Jure Patronatus awarded, have 
the Clerk. 


void Turn, as by Lapſe, ſuch Enquiry and Certificate notwithſtanding. 
MS-15 | | 
Certificate of . ſo he may, if the ſix Months end before Certificate be made 
Right. in whom the Right is upon ſuch Enquiry, altho' the Enquiry was de- 
pending upon a Jure Patronatus awarded before they ended. Mich. 
15 Fac. Brickhead v. Archbiſhop of York. Hobart 201. That is (L 
ſuppoſe) if the Biſhop after a Jure Patronatus required, did not undu- © 
ly delay to award and execute the ſame: But if the Biſhop doth enquire 
by a Jure Patronatus, and thereby a Stranger is found to be the true 
Patron, if the Stranger preſent within the ſix Months, the Biſhop is 
bound to receive his Clerk ; but if not, and the Diſturber doth preſent, 
the Biſhop is bound to receive the Diſturber's Clerk. * Br. Onare Impe- 
| dit 12, (One | | | 
Lapſe upon a Alfo if when a Church is litigious, no Jure Patronatus is awarded, 
Sh _ but only an Aſſiſe of Darrein Preſentment, or Uyare TImpedit, is 
ing. brought by one Party, who doth recover againſt the other, if the Biſhop 
1 | was not named in the Writ, and the ſix Months paſs Pendant the ſame, 
"oh Lapſe ſhall incur, for that there was no Default in the Biſhop. 1 E. 
1. Rot. Patentium Memb. 15. 6 E. 1. Rot. Pat. Memb. 25. 33 E. z. Wo 
Onare Impedit 194. Mich. 3 Fac. Lancaſter v. Low. 2 Cro. 92. And | 2 
tho the Patron in ſuch Caſe doth recover within the {ix Months, yet if | 
"| fa the ſix Months paſs before the Writ to the Biſhop be taken forth, Lapſe 
1 | ſhall incur. 17 E. 3. 75. F. N. B. 48. b. And if the Ordinary doth 
bo cCClollate before the Receipt of the Writ, his Clerk ſhall not be removed. 
"i | Simileupona 11 H. 3. 80. And ſo it is, if after the Recovery, within the fix 
* Writ of Er- Months, the Defendant doth bring a Writ of Error, and the fix Months 
£ ror. do paſs pendant the ſame. 17 E. 3.75. unleſs the Plaintiff, before the 
1 fix Months by ſuch Means paſs, doth bring Care Incambravit againſt 
Wt the Biſhop ; for thereby it is ſaid, that Lapſe ſhall be prevented. 17 E. 
. = e 3. 75. but Quere. However, it is generally ſaid, that if a Care I- 
| | pedit in any Caſe be brought, and the Biſhop be named therein, Lapſe 
. "\ ſhall not paſs to the Ordinary pendente Breoi, Mich. 3 Fac. Brickhcad 
1 liter, Ordi- v. Archbiſhop of Y. Hobart 200. 1 Iuſt. f. 344. b. Accordingly, if =_ 
wy nary being a Man brings a Hure Impedit againſt Patron, Ordinary and Incum- © BR. 
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O 
named. bent, and the Ordinary pleads, that he claims nothing but as Ordina- 


ry, and after the Plaintiff recovers, and the Patron and Incumbent do | 4 
bring 4 
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bring a Writ of Error, depending which the Biſhop dies, and another Df Lapſe, 
EY -. . f I 


is made Riſhop; and afterwards the Ineumbent voiding the Church in 
Controverſy by taking a ſocond Benefice, the ſaid Church remains void 
{ix Months;: and after this, the firſt Judgment is affirmed; no Laple 
incurs to the Ordinary, as was adjudged, this Matter being returned by 
the new Biſhop, upon the Writ to him directed. Paſch. 3. Tac. B. R. 
Fames v. Bolton, Roll s Ahr. 2. p. 366. Feine. 

It is a Rule, That the Metropolitan ſhall never preſent, or collate 


by Lapſe after ſix Months, but when the immediate Ordinary might 


have collated by Lapſe within the-before-going fix Months, and had 


ſurceaſed his Time; and 10 it is, if the Time be devolved to the King; 
therefore if the 1 named in the Writ, the Lapſe is ſtopped, 
not only againſt him, but the Metropolitan and the King. 1 Luſt. 344. 
b. The Right of preſenting by Lapſe doth go, generally ſpeaking, firſt 
to the next immediate — and therefore firſt to the Biſhop of 
that Dioceſe in which the Church is ſituate. Stat. 25 E. 3. c. 7. Do- 


Hor aud Student, I. 2. c. 36. That is, if the Church be not of the Pa- 


tronage of ſuch Ordinary, for then it goes immediately to the Metro- 
litan at the End of ſix Months, for the Biſhop in ſuch Caſe as Ordina- 


4 ſhall not have a ſecond (ix Months to ſupply his own Neglect as 


Patron, but it ſhall go to the Metropolitan, by the Counſel of Laterar, 
out of which, as is. generally agreed, the Law of Lapſe with us was 
taken: ſix Months is given to Eccleſiaſtical Patrons to preſent, and for 


want of Preſentation within that Time by a Biſhop, the Lapſe by that 


Council is given to the Chapter, and then to the Metropolitan : But 
this Canon extended only to Lapſe of ſuch Churches which were of the 


| Biſhop's Patronage, and not to thoſe which came to Biſhops by Lapſe ; 


for the Metropolitan, and not the Chapter, was in that Caſe immedi- 


ately to ſupply the Biſhop's Neglect, as is obſerved by the Comments 


upon this Canon: But that Part'of the Canon which let in the Chapter 
to ſupply the Biſhop's Neglect, was never received with us; the reſt 
was admitted to be the Rule and Law in that Caſe, fo that the Metro- 
politan ſhall at the End of ſix Months ſupply the Biſhop's Neglect in 
preſenting to Benefices whereof he is Patron, ſeems to be all that was 
reccived here out of that Canon concerning Biſhops; but the Law of 


preſenting in all other Caſes within ſix Months with us in Euslaud, is 


referred to this Laterau Canon, Bractos lib. a. c. 6 Coke Taft. 


tho' Mr. Seldez thinks, that by Authority alſo of a Decretal mention- 


ed Extra de Jure Patronat. c. 12. Cum te; which mentions Lay-Pa= 
trons, as well as by the ſaid Canon the Law here was firſt admitted. 
Held. of Tythes, c. 12. F. 388, 389. 1 | | 
If an Archbiſhop doth viſit an inferior Dioceſe, and doth inhibit the 
Biſhop during the Viſitation (as the Uſe is,) and afterwards during the 
Viſitation and Inhibition, and before any Releaſe made by the Archbi- 
ſhop, ſome Church within the ſaid Dioceſe doth Lapſe, altho' that the 
Juriſdiction of the Ordinary be ſuſpended during the Viſitation, fo that 
he cannot in any Caſe collate his Clerks himſelf, yet he ſhall have the 
Benefit of the Lapſe, and not the Archbiſhop, to whom, in this Caſe, 


the Biſhop muſt, as a common Perſon, preſent his Clerk, and the Arch- 


biſhop, as his Ordinary, ought to inſtitute upon ſuch Preſentment as 
3 the Civilians. Trin. 13 Car. B. R. Dodſon v. Lynn: 
Los 2. . 367. 5 3 
In *. the Ordinary dieth, or be deprived or tranſlated before he 
takes the Benefit of a Lapſe incurred, it is ſaid, That the King thall 
| Ff... 1 9 85 have 
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Ot Lapſe, have the Turn. E. N. B. 34: g. Bratton J. 5. f. goꝗ, 5 10. See Mich. 
es „10 Fac. in Cult and Glover's Caſe v. Biſhop of Coventry. Hobart 154. 
But fome doubt, whether the King or Metropolitan ſhall have it, 
Paſch. 7 E. 6 Dyer 89. b. And I do rather think, that the Right doth 
go with the Spiritualitics to the Metropolitan, or other Warden of the 
Spiritualities; becauſe it is but a meer Truſt in the Law, and hath no 
Relation to the Tem poralities which go to the King: And of this Opi- 
nion was Noy Attorney General. Noy 69. So Rollis 2. p. 367, and 
345. From the immediate Ordinary the Title of Lapſe, after half a 
Year, (that is, at the End of the whole Year, accounting from the 
Time that the Patron is bound at his Peril to take Notice of the Avoi- 
dance) goes to the Ordinary's immediate Superior; and therefore if it 
went firſt to the Biſhop of the Dioceſe, it goes from him to the Metro- 
T politan of the Province. Mich. 28 and 29 Hliz. Beverly v. the Biſhop 
From the of Carterbary and Cornwall. 1 Anderſon 148. And if it Lapſe firſt 
| Neropiran to the Metropolitan, as he is the Biſhop of a Dioceſe, (as the Archbi- 
5 ſhop of the Province of Canterbury is Biſhop of the Dioceſe of Cunter- 
bury; and the Archbiſhop of the Province of ork, is Biſhop of the 
Dioceſe of Yrꝶ) then in the next Place it doth Lapſe immediately to 
the King; and fo a Benefice deth Lapſe immediately from the Metro- 
politan to the King when the Metropolitan is the very Patron, and 
deoth neglect for his ſix Months to collate. 5 
Apt on If the Metropolitan doth not within half a Year fill the Church, the 
may take Right of Preſenting to which comes to him by Lapſe, or other Church, 
bus own to which he may collate, ſuch Right 2 from him to the King as 
collate. Supreme Patron. Mich. 18 and 19 El. in Greendon's Caſe v. Biſhop 
of Lincoln. Plotodem 498. b And being once come to the King, the 
=_ - Eing may take his own. Time to collate : And F:tzherbert ſaith, That 
* the King in that Caſe doth preſent by Lapſe as Ordinary: But the Title 
1 of Lapſe doth never go to the Superior Ordinary, but where it comes firſt 
1 to the Inferior, (ſaving in the Caſe of the King's free Chapels, to which 
5 he preſents by Lapſe in Default of the Dean, in reſpect of his Supreme 
1 FEceleſiaſtical Juriſdiction. 27 E. 3. 8. b. Co. 5. de Jure Ecclefraſtico. 
_ LY y And therefore if Courſe be taken to ſtop Lapſe from going to the Bi- 
__ to the infe- ſhop in ſuch Caſes in which it would otherwiſe go, it ſhall never go 
Wb | rior Ordina- to the Metropolitan or King, 11 H. 4. 80. F. N. B. 48. Roſeel's Caſe. 
| £4 6 Co. 5 2. Fenk. 281. Mich. 3 Fac. Lancaſter v. Low. 2 Cro. 93. 
. And therefore if Notice (where requiſite) is not given to the Patron, ſo 
"iy | that for want thereof Lapſe doth not come to the Biſhop, the Church 
=_ remaining void 18 Months, it ſhall not go to the King, becauſe it ne- 
= | ver came to the immediate Ordinary, tho' it was only thro' his Fault or 
_ |.  Negle& that it did not. 18 El. Dyer 341. Jenkin's Cent. 7. Caſe 7. 
11 And for the ſame Reaſon it is, that tho' in other Caſes the Church is 
Lapſe pre- not full againſt the King but by Induction, yet if the Patron doth pre- 
1 ſent, and his Clerk is admitted and inſtituted, and doth forbear to be 
- inducted eighteen Months, the King ſhall not preſent upon him for 
Lapſc, the Inftitution ſtopping the Lapſe from going to the inferior Or- 
dinary. Hob. 154, Colt and Glover's Caſe, and by RolP's Ab. 2. p. 367. and 
by Popham in Robins and Prince's Caſe. Hill. 43 El. Gouldsborongh 
King may Where the Title of Lapſe is come to the King, if the King doth 
ou)! an Ioſtt- preſent, and his Preſentce is Inſtituted, yet the King may revoke his 
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tution. | me | g 4 ; : 
8 Preſentation, and ſo null the Inſtitution at any Time before his Clerk is 
inducted; or if his Clerk be inſtituted upon ſuch Title, and die be: 
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fore his Induction, the King m ay preſent l hi Tom de ber e 
ing ſerved by the Inſtitution only of his Clerk. © Trin. 32 El. Wrizbt _ 5 
v. the Biſhop of Norwich. 1 Leonard 156. | 


The King hath not only the Right of preſenting to Churches which Lapſe to the 


| Lapſe to him during his own Reign, but alſo to ſuch which have lap- King's Pre- 


eceſſors. 


ſed to any of his Predeceſſors, and no Advantage taken by them there- 
of, contrary to the appearing Senſe of the Statute. 25 E. 3. c. 1. 
For by the true Meaning of that Statute, King Edward III. and his 
Heirs were only excluded from Titles of Preſentation in others Right, 
fallen before the Time of that King, whereof any Church was then 
full. Hill. 9 Car. King v. George Archbiſhop of Canterbury and Priſt. 
1 Cro. 355. and ſame Caſe. Fores 334. 11 H. 4. 8. Vide 11 H. 4. 4. 
70. contra. | 

After a Church ig lapſed to the Biſhop or Archbiſhop, it concerns pencge of 
them to take Advantage thereof with all ſpeed, leſt the Benefit be loſt; Lapſe loſt to 
for after a Church is lapſed to the immediate Ordinary, if the Patron e Pio. 
doth preſent before he hath filled the Church, the Ordinary ought to 


receive his Clerk. For Lapſe to the Ordinary is only an Opportunity 


of executing a 'Fruſt, iz. of ſeeing the Cure ſupplied, in caſe of the 
Patron's Neglect, which being performed by the Patron himſelf, the 
Ordinary can take no Advantage by it. 11 H. 4. 80. 18 E. 3. 21. 4. 
13 E. 4. 3. 43 E. z. 11. a. Trin. 18 H. 7. Keilway 50. And by Hobart 
in Colt and Glover's Caſe, p. 154. 28 and 29 Eliz. Beverly v. Biſhop 
of Canterbury, and Cornwall. 1 Anderſon 148. Doctor and Student, J. 
2. c. 36, If one hath the Nomination, and another the Preſentation, Nomination 
and the fix Months being incurred, he that hath the Preſentation 6nly r 


preſenteth to the Biſhop, before the Biſhop hath taken Benefit of the another. 
Lapſe, without any Nomination made to him, in ſuch caſe the Biſhop | 


is bound to admit the Clerk, as the Clerk of the very Patron : By 


Doderidge in his Complete Parſon. Lett. 1 2. f. 67. 

Or tho the Patron did not preſent within his fix Months, but the And the lat 
Ordinary did collate before the Expiration thereof, the Patron is not only pre- 
thereby barred from preſenting, but may preſent after the ſix Months — 
be expired, and his Clerk ought to be received. Co. 6. Green's Caſe 22. 


and Boſwell's Caſe 50. But if the Biſhop, in ſuch Caſe, after the ſix 


Months, and before any Preſentation exhibited, hath made a new Col- 
lation, the Patron is barred. Roll's 2. p. 368. Co. Litt. 344. 

So tho' Lapſe be incurred to the inferior Ordinary, and the Archbi- Where the 
ſhop doth collate within the inferior Ordinary's ſix Months, the Pa- 8 
tron's Clerk, if he be preſented, ought to he received; becauſe the politan is 


Collation of the Metropolitan is tortious, and doth not put the Patron *ortious. 


to his Quare Impedit, but is null, and as no Collation to the Patron: 


By Rolle in his Abridement 2 p. 368. But this is doubted of, and 9. 
objected, That the Wrong is here done to the Ordinary only, and not © 
to the very Patron. 11 V. 4. 80. The like Law, if Lapſe be accrued 
to the Metropolitan; for then, if the Patron preſent to the inferior 


Ordinary, whilſt the Church ee void, he is bound to receive his 


Clerk, and the Metropolitan is barred. Booton v. Biſhop of Roche- Metropoli- 


ſter. Hutton 24. Doctor and Student, J. 2. c. 36. But if either the tan barred. 


Ordinary of the Dioceſe, or Metropolitan, hath collated his Clerk, 

whilſt the Turn was reſpectively theirs, altho' the Clerk be not induct- 

cd, the Patron's Clerk, if after that preſented, is not to be admitted. 

1;in. 10 El. Dyer 277. Or if the inferior Ordinary, after the Time patron bar- 
15 gone by Lapſe to the Metropolitan, hath collated his Clerk * — 
| „„ 2 | * 
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barred by 
wrongful . 
Colla tion. 


Q. If the 
Ordinary 
ſhall admit 


Df Lapſe, Bencfice that is in Lapſe, altho' this Collation: be tortious to the 


1 Metropolitan, 
Patron not Patron, ſo that he 


yet it ſeoms, that it takes away the Preſentation of the 
ſhall not preſent, and is only an Uſurpation upon 
* the Metropolitan: By Finch, Judge at Somerſet Aﬀizes. Sir Francis 
Pop ham v. Biſhop of Bath and Hell.. Noll's 2. p. 350, 368. And 
thereby the Metropolitam is put out of Poſſeſſton, and driven to his 
Onare Impedit. Cb. 6. Green's Caſe, b. 29. and Boſwell's Caſe: 50. 
Cb. Litt. 344. For as tis ſaid, here was a Right of Collation by 
Lapſe, and tho it was gone from the immediate Ordinary to the Me- 
tropolitan; yet that ſhall not advantage the Patron, for the Wrong 
done by the inferior Ordinary was to the Metropolitan and not to him; 
but if this be a Reaſon, it ſeems to hold with the fame force, where the 
Metropolitan preſents during the inferior Ordinary's 6 Months, for there 
was alſo a Right of Collation, and ſo the Wrong may be ſaid there 
only done to the inferior Ordinary, as in the other Caſe to the Metro- 
politan of which the Patron ought to have no Advantage. But this 
will not be pretended, and it ſeems, that ſince the Right of collating 
by Lapſe, is by Law certainly ſettled by whom to be ſupplyed, a Col- 
letion by Lapſe by the Metropolitan or Biſhop out of the Time the 
Law gives them to collate in, can be no Collation by Lapſe, nor o- 
ther than a wrongful Collation which doth not bar the Patron from 
preſenting, and to ſay there was a Right of Collation by Lapſe can 
be no Reaſon to Prejudice the Patron ; for in the Caſe of the Metro- 
litan and Biſhop, till Advantage be taken of it, the Patron is not bar- 
red from preſenting, but his Right continues, and the Metropolitan or 
Biſhop cannot be ſaid to take Advantage of Lapſe, when they have no 
Right in them ſo to do, and that the Patron in ſuch Caſe is not barred 
of his Preſentation, ſeems to be agreeable to 6 Co. 29 b. and 
50. 4. | 4 
It hath been a Queſtion; Whether the Biſhop ought to admit the 
Patron's Clerk, after the Title of Lapſe is paſſed from the Metropoli- 


N 3 . . 
Clerk after tron's Preſentation takes Place, after the Church is lapſed to the King, 


a Lapſe pa 
ſed "li 
the Metro- 
politan to 
the King. 


j it be exhibited to the Ordinary before the King's: In Co/t and Glo- 


cer's Caſe v. Biſhop of Coventry. Hobart 157. Becauſe the Patron's 
Right to preſent continueth, until the Title by Lapſe be executed 


and the King's Title is not veſted in him in this Caſe abſolutely, as 
other Titles are, but conditionally, zz. If he doth preſent before the 
Patron: Becauſe the King hath it only as Supreme Ordinary. Hutton 
24. But by others, the Turn by Lapſe is fo veſted in the King, that if 
the Patron's, or other Perſon's Clerk be admitted to. a Church, after 
'tis come to the King by Lapſe, the King by Cuare Impedit may re- 


cover the Preſentment, and remove ſuch Clerk. Mich. 28 and 29 El. 


Beverly g. Biſhop of Canterbury, and others. 1 Anderſon 148. Trin. 
27 Elis. Baskeroill's Caſe. Co. 7. p. 28. 27 E. 3. 85. Mich. 29 and 
30 Elis. C. B. Biſhop of Lincoln's Caſe. Brownlow and Gouldsbo- 
rope? 1, 63. Hil. 6 Fac. Cumber v. Biſhop of Chicheſter, cited in the 
Caſe of the King g. the Archbiſhop of Canterbury and Priſt. Trin. 
4 Car. C. B. Hetley 125. And this latter Opinion is taken to be the 


Law. So if the King hath "Title, by Lapſe, to preſent to a Prebend of 


his free Chapel, for that the Dean thereof hath not collated to it with- 


in ſix Months, tho' the Dean doth collate before the King preſents, - 
pet the King ſhall remove his Clerk. 27 E. 3. 8. ö. | 


But 


tan to the King? Triu. 10 Fliz. Dyer 277. and by Hobart, the Pa- 


the Patron's - 


IST 
> F 


— * 
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But tho', as hath been faid, the King may remove the Patron's, or Ot Lapſe, 


* @ 1 | » - \ Sc. 
= Aa Stranger's Clerk, that comes in upon his Lapſe, yet if ſuch Clerk {7 
2 doth die Incumbent of the Church, before the King doth preſent, the e 8 


n ITY 
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s King hath loſt the Advantage of the Lapſe, and ſhall not preſent af- > mo Mg 
d 1 ter ward, or remove the Patron's ſecond Preſentee. Trin. 27 Elia. Clerk dying 
is  Baskervilſ's Cate. 7 Co. 28. Paſch. 26 El. Beverly v. Archbiſhop of Incumbenr. 
. Canterbury. Owen 2. fame Caſe. 1 Auderſ. 148. and 3 Cro. 44. 
y Mich. 2 Fae. King v. Biſhop of Vinton. 2 Cro. 53. Mich. 30 and 31 


EI. Beverly v. Cornwall. Moor 269. Hil. 6 Jac. Cumber v. Biſhop of 

gs Chicheſter and Green. 2 Cro. 216. Mich. 29 and 30 Fliz. Biſhop of 

5 RX Lincoln. Otven, the Cafe of the King v. the Archbiſhop of Canterbu- 

e v5 and Priſt. Trin. 4 Car. C. B. Hetley 125. Becauſe the King is The rea. 
e = to have but one Turn, and that the next Tnrn. 1 Bulſt. 28. and if the fon. 

e Law ſhould be otherwiſe, the King by ſuffering divers Uſurpations up- 

— on his Lapſe, might even diſinherit the very Patron; and the Rule, 


S RX - Nallum tempus occurrit Regi, is not to take Place where the King is 

3 x limited to a Time certain. | | 

- = The like Law upon the ſame Reaſon is ſaid to be, if the Church, Smile upon 
7 .. | 2 | Avoidance 

© = before the King doth prefent, be voided by any other Means, as by Re- by Refigna- 

- XX fignation, unleſs the Reſignation be by Fraud on purpoſe to bar the tion. 


1 King. Trin. 6 Fac. Cumber e. Biſhop of Chicheſter. Brownlow and 


1 Gomldsborongh 1, 161. the fame Caſe, 2 Cro. 216. Paſch. 30 Eliz. 

5 Gouldsborongh, p. 83 and 86. Vet en the contrary it is ſaid, That if Econtra. 

a the Clerk of the Patron, or a Stranger, that is preſented to a Church 

r in Lapſe to the King, doth after his Induction reſign, it is no Prejudice 

to the King's Turn. Brownlow and Gouldsborough 1. p. 64. the Caſe 

1 of the King v. the Archbiſhop of Canterbury and Priſt. Trin. 4. Car. 

| C. B. Hetley 125. And ſome diſtinguiſh in this Caſe betwixt an A- Diſtindtion, 


voidance by the Act of God, as Death, (in which Caſe it is paſt Que- 
ſtion, that the King's Turn is gone) and the Act and Fault of the In- 
cumbent, as by Reſignation, Deprivation, or the like: And therefore 
it hath been adjudged, That if he that is preſented upon the King's 
| Lapſe, doth refuſe to pay the Tenths due from him to the King, and 
the Refuſal is certified by the Biſhop, whereby the Church is void, 
the King may then preſent as to his Turn by Lapſe, or remove ano- 


ther's Preſentee that comes in upon ſuch Avoidance. Mich. 3o and 31 
El. Queen . Biſhop of Lincoln and Leigh. 3 Co. 119. and Leonard 
4. Caſe 105. Moor 259. and ſame Cafe by Owen 89. But Cuære; 2. 
for it ſeems moſt reaſonable, that the King ſhould loſe his Turn by 
Lapſe, if he preſent not during the Incumbency of the Clerk of him 
that uſurped upon his Lapſe, whether it become void by his Death; or 
other Means, unleſs there be Fraud in the Caſe; and ſo it was held to 
be per Cur. Trin. 31 El. C. B. the Queen and Biſhop of Norwich. 4 
Leon. Caſe 351. EP. | N 1 
A However, if the Ordinary doth collate to a Benefice that is lapſed, Epic to the 
1 as well from him as the Patron to the King, and his Collatee doth die par Squat 

: ſeiſed of the Church, it ſeems, that the King may afterwards have his collates, &. 
Turn, becauſe the Church was not thereby filled, either againſt the 
Patron, or the King : Not againſt the King, becauſe the Collation of 
the Ordinary doth gain no Poſſeſſion againſt him; and the King may 
preſent without being put to his Care Impedit ; but whether (as it 


leems to bo) againſt the Patron, Ore, by Roll 's 2. 


"Dy Wo ——— dk AC 3 gum Ws A wo ST 


| King may 
H. 368. not preſent 


4 


hath Right to preſent but to the preſent Avoidance, and the Church is LION... 


© filled reg. 


& | If in the Caſe of Lapſe, or other the like Caſe, when the King 2gain after 


2 


n 
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DfLayfe, filled againſt him by Inſtitution and Induction, ſo that the King is dri- 
ven to his Oare Impedit, and after he hath recovered, he confirms 
the Incumbent's Eſtate, yet he may preſent after ſuch Incumbent's 
Death : For when the King hath recovered, he hath a Right to 

reſent uncontrollably by the Record, and may at his Pleaſure 

ſue forth Exccution, and the King's Confirmation, or Grant, that 

the Incumbent ſhall not be moleſted during his Life, cannot be 


pleaded by the Patron, in Bar of the King's Right to preſent by Ver- 
tue of his Judgment. 9 E. 3. 20. and 18 E. 3. 21. the Abbot of 
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Cod. $08, Maxims of the Common and Canon Law collected in Biſhop Gibſor!s 


1. Lapſe is a Devolution of Patronage (or rather the Right of Preſen- 
tation) from the Patron to the Biſhop, from the Biſhop to the Metropo- 
litan, and from the Metropolitan tothe King, i. e. to the Biſhop as Ordi- 
nary, to the Metropolitan as Superior, and to the King as Patron Par- 
amount. Vide 2 Inſt. 361. Bratt. lib. 4. Reg. 42. b. 1 
2. The Term or Space in which Title by Lapſe accrnes ſucceſſively WY 
to the fore-mentioned Superiors is fix Months. Vide 2 Inſt. 361. 6 Rep. 
62, a. 2 Cro. 141. Yelv. 100, &c. 2 Roll. Abr. 363, 364. 4 Mod. 140. 
Kelw. 49. 3 
3. Lapſe ſball ineur, or not incur according as it doth, or doth not 
happen through Default of the Biſhop ; and according as he is named, 
or not named in the Quare Impedit. See 2 Roll. Abr. 365. 3 Cro. 93. 
Hob. 200. | 
4. Altho' the Biſhop is both Patron and Ordinary, he fhall not haze 
| a double Time to preſent in, but only fix Months, before Title by Lapſe 
—_ accrues to the Metropolitan. EE ED 
5 5. No Title by Lapſe can accrue to the Metropolitan, or to the Kine, 
1 unleſs it hath firſt accrued to the immediate Ordinary. & 2 Cro. 93. 
1 2 Roll. Abr. 365, 366, 367. | „ 
Wh . 6. If Title by Laple is accrued to the Biſhop, and he dyes, or is 
1 9 4 tramſlated or deprived before he takes the Benefit of it, the Devolution 
{$8 7s to the Metropolitan, (i. e. as he is Guardian of the Spiritualities, 
ii and as this is not an Intereſt, but a meer Spiritual Truſt.) See Braff. 
WW! "Ns 404. Sect. 10. 2 Roll. Abr. 367. And Note. Noy 69, => 
Wy. 7. Lapſe accruing to the Biſhop in a Metropolitical Viſitation, he 
ſhall not looſe the Benefit of it. Vide 2 Roll. Abr. 367. 1 
8. After Lapſe to the Ordinary, or to the Metropolitan, if the Patrow 
preſent to the Ordinary before the Church is filled by Inſtitution, he 
1 bound to receive his Clerk. Vide Lyndw. De Jur. Patr. c. 2. Inju- 
ria. Nat. Br. f. 83. Hob. 157. 2 Roll. Abr. 368. Moor. gco._ Hutt. _ 


9. There is no Lapſe from the King. For altho' the Words of the . 
Stat. 17 Ed. 2. c. 8. do plainly imply a Lapſe, yet they are not allowv- a 
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"WM; | ed to be expreſs enough to deſtroy or limit that known Maxim, Nzl- MR 
1 lum Tempus occurrit Regi. / Tis true the Reformatio Lega f. 29. l. 
= | ſeems intended to provide againſt this. But as the Law is, there is no = 
Remedy againſt a Neglect in the Crown to fill luch vacant Churches 
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in the Crown, but only the Ordinary's Sequeſtring the Profits of the Cfurpation, , 
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CHAP. XIII. 


Of Uſurpation, and the ſeveral Conſequences 
thereof; aud of the Writ of Right of Ad- 
„„ 


_ 


S the Patzen by his Neglect doth loſe the Right of Preſenting pee of an Ad- 
h upon the Account of Lapſe, ſo upon the Account of Ulſurpation ; vowſon may 
for thereby the Fee of an Advowſon may be gained. 9 V. 6. 30. b. 31. 8 
that is, not only the Avoidance upon which the Uſurpation is made, 
but the whole Eſtate of the Advowſon againſt all the World, by H:- 
bart. Paſch. 17 Jac. in Sir William Elvis's Caſe p. Archbiſhop of 7orþ. 
Hobart 322, Hill. 14 Car. B. R. Harper v. Dailiffs and Burgeſſes of 


That an Uſurpation may be ſaid. to be truly ſuch, and to have the Nopoſſeſſon 
Effect of gaining the Poſſeſſion of Advowſon, ſeveral Things muſt gained where 


- concur ; as firſt, it muſt (generally ſpeaking) be initiated by a Preſent- _—_— 


ment made to the Church: Therefore, if a Perſon affirming himſelf 
to be Patron of a Church that is void, doth pray the Ordinary to ed- 


mit. him thereto, (for that he cannot preſent himſelf) and the Ordinary 


doth inſtitute him accordingly, this gains no Poſſeſſion, for that there is 

no Preſentation, and a Man cannot plead Plenarty of his own Preſent- 

ment. 14 H. 8. 3. a. So if a Biſhop doth collate without Title to a Neither by 
Church preſentable, and his Clerk is inducted, the rightful Patron is Biſhop's Col- 
not thereby put out of Poſſeſſion, as by Uſurpation ; for it appertain- ile. 
ing to the Biſhop's Office to provide for the void Church, until ſuch 

Time as the Patron doth make Preſentment of his Clerk thereto, his 

Collation ſhall be intended only to be as a Proviſion for the Celebra- 

tion of Divine Service during the Vacation: For if the Patron Clerk, 
notwithſtanding ſuch Collation, be not received when preſented, and 


the Patron brings his Opare Imnpedit, Plenarty by Six Months, in ſuch 


Caſe, cannot be pleaded againſt the Patron. Mich. 3 Jac. in Boſwell's 

Caſe, 6 Co. 50. 14 H. 8. 3. Trin. 44 Eliz. Green's Caſe, 6 Co. 30. 

1 Inſt. F. 344. b. Smallwood v. the Bithop of Coventry, &c. and Marſh, 

Savile, Caſe 188. And as not one, ſo. not two or three more Colla- Nor by two 
tions do gain any Poſſeſſion of an Advowſon to a Biſhop, though he or three 


ſhould not collate as Ordinary, but às Patron. Paſch. 33 Eliz. Queen more Colla- 


tions. 


and Biſhop of Zork's Caſe, 1 Leon. 226. and ſame Caſe, 3 Cyo, 240. 
And if the Inheritance of an Advowſon be in a Biſhop, in Right of 
his Biſhoprick, but the ſame is leaſed out for Years, or Life, a Colla- 
tion by the Biſhop ſhall no more prejudice the Leſſee, than any other Biſhop's Lef- 
Stranger who hath the Inheritance in himſelf. Paſch. 32 Elin, e. 
_ r of Coventry and Marſh. 1 Anderſon 141. and Sagile. 

ale 188, : 89 5 | 
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R Tho generally, as hath been ſaid, an Ufurpation muſt be initiated 
Sc. by a Preſentment, and not by a Collation, yet if a Biſhop doth collate 
upon him that hath Right to collate to a Church, his Collation doth 


| Collation . 


puts the Pa- ww an Uſurpation and Plenarty by Six Months, and doth put him, in 
tron to his hom the Right of collating was, to his Writ of Right to recover 


— To his Advowſon. 17 E. 3. 64. b. Dean of Lincoln's Caſe. Mich. 3 Jac. 


Sion, in N 5 5 6 Ch. 50. Tria. 44 Elis. Green's Caſe, 6 Co. 29. 
the Uſurper I %%%. + Us | x | | h 
muſt be in 125 Ek Uſurpation muſt be initiated by a Preſentation, {o ſuch 
peaceav'e > Preſentation ought to be valid, and yot void in La]: Therefore if a 
Six Months. Maſter of a College be preſented by Maſter and Fellows, or a Dean 
See 1 If. by the Dean and Chapter, the Prefentation being void, though the 
Ae Preſen- Maſter, or Dean, be admitted, makes no Uſurpation to the diſpoſſeſ- 
ration muſt ſing of a rightful Patron. 14 H. 8. 3. So if a Church being void, a 
be valid ere Stranger doth preſent his Clerk upon a Simoniacal Contract, and the 
the Proſenta- Clerk is admitted, inſtituted, and inducted thereupon, and Six Months 
tlonsarevoid. paſt, yet this is not any Uſurpation upon the rightful Patron, altho' 
| that the Clerk was ignorant of the Contract, for that ſuch Preſenta- 
tion and Induction are void in Law, and the Clerk is as never preſented, 
Stat. 31 Elia. c. 6. And in this Caſe the rightful Patron, and not the 

King, ſhall preſent. Co. Litt. 120. a. x N 
By Huzband And if a Man and his Wife do join in a Preſentment to a Church, 
and Wife. to which they have no Right, this Preſentation doth gain nothing to 
the Wife; for the Wife is at the Will of her Husband, and fo it is but 
as the Act of the Husband ; but otherwiſe it is, when the Wife hath 
ol Right. 7 ig 15 Car. C. B. Neſton v. Hampton, March's Caſe 146. 
And for this Reaſon, tho' the King may 7 N by Uſurpation, yet 
he ſhall be no Uſurper by preſenting, if in his Letters of Preſentation 
he doth preſent by ſome Title which he hath not, ſuch Preſentation 
King gains being void; but if he preſent generally, mentioning no Title at all in 
5 dM his Preſentation, and his Clerk be received, and dies, he hath gained 
a Title by Uſurpation. Hull. 17 and 18 Car. 2. Sir Johs Tuſton v. Sir 


Richard Temple. aug han p. 14. | Ay 
Wages the That an Uſurpation may have the Effect of gaining the Poſſeſſion 
re of the Advowſon to a Stranger, tis not neceſſary that the Stranger 


is in th 
Right of an- doth preſent in his proper Perſon: As tis ſaid, that if the King doth 


_ preſent in the Right of his Ward, who hath not any Right to an Ad- 
vowſon, this doth veſt the Inheritance in the Ward by Uſurpation, be- 
cauſe the King expreſly preſented in his Right. 42 E. 3. 4. b. 43 E. 3. 
14. b. 22 E. 4. 9. h. Onere: For this ſeems contrary to the Books be- 
fore cited, gi. that where the King mentions a Title which he hath 
not, his Preſentation is void, and ſhall not be any Uſurpation. But 
however, ſo it is in the Caſe of a common Guardian. Rolls 2 p. 370. 


vy Proftor. Contra 17 E. 3. 60. 7 H. 4. 26. h. And alſo in the Caſe of a Proctor, 


with reſpect to the Perſon for whom he is Proctor; yea, and tho' he 

was not his Proctor, if he did preſent as ſuch, or if he preſented as 

Attorney. Proctor, or as Attorney to another, to a Church whereof himſelf 
was ſeiſed, it ſhall be an Uſurpation upon himſelf, for fuch Perſon 

in whoſe Name and Right he preſented. 17 E. 3. 6a, 61. L Iuſt. 

2. 4. ee | 

By a Stranger ; If a Stranger doth preſent to a Donative being void, and his Clerk 


to aDonative. thereupon is admitted, inſtituted, and induced, yet this makes no U- 


ſurpation upon the very Patron, becauſe the Preſentation, and ſo all 


that followeth thereupon, is meerly void; a Donative not being pre- 
. f ſentable, 
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ger preſents his Clerk thereto, who is inſtituted, and inducted, and 
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ſentable, unleſs it be firſt made ſo by the very Patron's Preſentation Uſurpation 


made thereunto to the Ordinary. Co. Lit. 344. a. 


For the initiating of an_Uſurpation, tis not enough that a Preſent- Nun N 


ment be made to 4 Church, and ſuch Preſentment as is not void, but Church not % 
it muſt be made to a Church that is void; therefore, if a Preſentation 5 


void. 


be made to a Church appropriate, (which is always full of him to 


whom the Appropriation is made) or to any other Church full of an. 


Incumbent, and Inſtitution and Induction be had upon ſuch Preſent- 
ment, yet (all being void) no Uſurpation, or Diſpoſſeſſion is made 

thereby. Mich. 18 and 19 Elis. Grendon v. "Biſhop of Lincoln. 
r TRE 55 

But though the Church muſt be void when the Preſentation is made What Avoid- 
for the aforeſaid Purpoſe, yet it is not neceſſary that it be ſo void to ance to the 
the Patron, that he muſt either preſent or ſuffer a Lapſe ; but only ſo, 
that if the Patron pleaſe, he may preſent : For if an Ordinary doth 

deprive an Incumbent of a Church, for Crime, or other Cauſe, and 

doth not (as he ought to do) give Notice to the Patron of the Avoid- 

ance ; yet if a Stranger doth preſent his Clerk, who is inſtituted, and 

inducted, and Six Months paſs, the Stranger thereby hath uſurped up- Uſurpation 
on the Patron, and gained a Poſſeſſion of bis Church, For though the by «Stranger. 
Ordinary in the Caſe of a Deprivation, and in like Caſes, may not 

have the Benefit of a Lapſe without Notice, yet in regard that the 

Church is void and open to the Preſentment of the Patron, although 


no Notice be given thereof, the true Patron againſt Strangers is bound Without No- 


to take Notice of the Avoidance at his Peril. Trin. 44 Eliz. Green 
and Baker's Caſe. Roll's 2. 12 369. Paſch. 17 Fac. in Sir Mill. Elvis's 
Caſe v. Archbiſhop of br. Hobart 318. 


So if an Incumbent of a Church doth ſign his Benefice, and a Stran- 8 L 


| . . 1 | Stranger pre» 
continues Incumbent, without Interruption, by Six Months; tho' no ſents 


Notice was given to the true Patron of the Reſignation, yet this Pre- 
ſentment and Incumbency makes a compleat Uſurpation, ſo that the 

Clerk cannot be removed ; and the Reaſon is, becauſe the Induction is FN 
notorious to the Country, and therefore the Patron ought to take No 
tice of it at his Peril, and to uſe his Remedy in Time, if he will not 

loſe his Preſentment and Poſſeſſion. Paſch. 33 Eliz. Serven v. Biſhop 


- 


of Lincoln. Noy 65. and by Hobart in Sir William Elviss Caſe d. 


Biſhop of York, Tayler and Biſhop. Hobart 318. And yet tis ſaid, 
That if a Clerk being inſtituted and inducted, doth reſign into the 
Hands of the Ordinary by Covin betwixt him, the Ordinary and the Reſignation 
Stranger, on Purpoſe that the Stranger may preſent 4. B. to the In- heed : 


tent to defeat the very Patron of his Preſentment, and the Stranger 


doth preſent the ſaid 4. B. accordingly, and Six Months paſs, this 
ſhall not be any Uſurpation, for that the Ordinary did not give No- 


tice of the Reſignation. Trin. 40 Eliz. Lacon v. Biſhop of Lincoln. 


Rolls 2. p. 369. But I ſuppoſe this Caſe is to be underſtood as it is 
delivered, vis. ſpecially upon the Point of Fraud and Contrivance, 
and not ſo as to contradict the former Caſes. - 

If one hath a Benefice under the Value of Eight Pounds per An- Where one 
num, and doth (without Diſpenſation) take another Benefice incompa- es nother 
tible, in which Caſe the firſt is void only by Canon Law, and ſo is on- compatible. 
ly ſaid to be void as to the Patron, and for his Advantage, not Diſad- OS 
vantage; and a Stranger, before the true Patron hath Notice of the 


Avoidance from the Ordinary, or the Ordinary hath pronounced the 


E e | Church. 
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Uſurpation, 
Oc. 


c 


Church void 


in Time of 
War, and 


Stranger pre- 
ſents. 


0 


When there 
muſt be Ad- 
miſſion and 
Inſtitution. 


When In- 
duttion, &c. 


» w—» 


Plenarty by 


the Space of 
Six Months. 


of Six Months, before any Writ brought to recover the Preſentation. 


— 


Writ of 
Right. 


Church void, doth get his Clerk inſtituted and inducted thereints, this 
is no Plenarty again the true Patron: By Hutton. Hill. 9 Car. King 


v, Prieſt. Jones 336, (but yer.) For that tis there alſo ſaid, that a 
Church is more void by the Conſtitution of. Lateran, than by particu- 
lar Deprivation or Reſignation, for that it is 4 n Sentence of 
Depriyation. 2 E. 3. 2. And therefore I think ſuch Inſtitution and In- 
ducion doth make a Plenarty. But hee, Whether the Patron be 
put out of Poſſeſſion before Induction for that? 1 H. 5. 1. is Contra, 
as vouched in Hare and Puck s. Caſe, Plowgen 3129. 

If a Church be void in the Time. of War, and a Stranger doth pre- 
ſent his Clerk thereto,* who is admitted, inſtituted and inducted, and in 


Poſſeſſion by Six Months, yet all is void: And though the Stranger doth 


only preſent in Time of War, and his Clerk is admitted upon that 
Preſentment in Time of Peace, yet the Lay giveth Regard to the Ori- 
ginal Act; that is to ſay, to the Preſentment ; and all that followeth 
thereupon, although it were in 'Time of Peace, ſhall he avoided, as 
being conſtrued to be in Time of War, and ſhall not put the rightful 


Patron out of Poſleſſion, 6 E. 3, 41. And upon this Reaſon was Shel- 
ley's Caſe adjudged in B. R. faith Coke. Trin. 43 Elis. Bing haus 


Caſe. 2 Ch. p. 93. and Co. 6. Greens Caſe. 30. 1 In. 249. B. And 
note, That the Time of War doth not only give this Privilege to 
them that be in War, but to all others within the Kingdom. 1 Inf, 
249. b, | 3 | ; | | EO: | 
fo the Gaining of the Poſſeſſion of an Advowſon, it is not only ne- 
ceſlary that a Preſentation be made, and that it be made when the 
Church is void, and in Time of Peace, but Admiſſion and Inſtitution 
muſt be had thercupon ; for before Inſtitution, and after Preſentation, 
the true Patron may grant the Adyowſon, the Uſurpation not being 
completed till Inſtitution, (as js held by Hobart) and to the Gaining the 
Advowſon not without Induction, and the Clerk continues in Six 
Months, Mich. 30 Fac. 6. Co. 49. b. Boſwell's Caſe. Hill. 14. Car. 


V. R. Harper v. the Bailiffs of Derby. Joues 427. Paſch. 15 Car. 2. 


. R. Brown v. Spence. 1 Siderfin 163. 1 Kebel 590. But if he doth 
dic within the Six Months, (though the Patron cannot preſent beforc 


his Death, until he hath recovered) yet after his Death he may either 


reſent, or bring his Gare Impedit, becauſe the Plenarty did not bar 
bis Action by reaſon of the Statute of J/eftminſfter 2. c. 5. tho Six Months 
not being incurred, Lord S:anhop's Caſe. Hobart 241. ED 
That an Uſurpation therefore may have the Effects of enabling the 


Uſurper to plead Plenarty againſt the true Patron upon his Ouare Iupe- 


dit brought, and to drive the Patron to his Writ of Right, tis not e- 


nough that the Uſurper duly preſent, and his Preſentee be admitted, 


inſtituted and inducted, but alſo that the Church be full by the. Space 


Paſch. 17 Fac. in Sir Milliam Elois's Caſe v. Archbiſhop of York 
and others. Hobart 322. Mich. 13. Fac. per Cur” Godbolt 263. For 
if within ſuch Time the Patron doth bring his Ozare Impedit, or Writ 
of Darrein Preſentment, as the Caſe may be, Plenarty cannot be 
pleaded againſt him to bar him, but that he may remove the Uſurper's 


Clerk, and recover his Preſentment, and Poſſeſſion of the Advowſon, 


without being driven to his Writ of Right. 1 Tzft. 344. b. and that by 
the Statute of Veſtuiuſter 2. c. 5. For before this Statute at the 
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Common Law, after Inſtitution had into a Church of a common Per- : 1 


ſon, at the Preſentation of a Stranger that had no Right to preſent, 
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the Incumbent was not removeable, but only the Advowſon recover- Uſurpation, 
Co 


able by a Writ of Right of Advowſon, as appears by the ſaid Statute : (A 
By which it is enacted, W 0 


l Chat from hencefozth one Fozm cf Pleading ſhall be obſerved a- Stat. Weſt. 2. 
mong Juſtices in TUrits of Darrein Pꝛeſentment and Quare Impe- * T * 


dit fn this Relpeck, ik the Defendant alledgeth Plenarty of the Church see : 17%. 
of his own Pꝛelentation, the Plea ſhall not fail by reaſon of the Ple- 35: 


narty, ſo that the Writ be purchaſed within the Six Months. ide, C. 34% ® 
Fer. 1. Poſt. 226, 227, &c. | 6 Co. 61. 
; | | | — 75 166. 


But if a Church is aliened in Mortmain, and the Perſon to whom Bro. Pienar- 
it is alien&d doth preſent, or he is uſurped upon, yet the Lord may at 7, 2, 7,11, 
any Time within the Year bring his OQyare Impedit, and the Uſurpa- 2 
tion and Plenarty by Six Months ſhall not bar him. 47 E. 3. 11. For Impedit: 
in this Caſe he cannot have a Writ of Right of Advowſon, for that umbent. 
he cannot alledge Seiſin in himſelf, nor in his Anceſtor. 21 E. 3. 27. Doom Alie- 


But Ouære, Whether a Collation by Lapſe made by the Biſhop, ſhall nation in 


45 not in this Caſe. bind the Lord, for it ſeems not to be within the Reg- maine 
cd fon of an Uſurpation, for the Lord thereby is in no Danger to be diſ- 
0 BY inherited, but may make his Title by it at the next Avoidance ; and 
fi, RX the Statutes of Mortmain cannot be intended to take away the Biſhop's 

7% Right of Lapſe. F p 
c- Alſo by Recovery in a Oyare Impedit, and Execution had, the Poſ- Upon Reco- 
ie ſeſſion of an Advowſon may be gained, for thereby every other Perſon 3 
n MX is put out of Poſſeſſion. 9 H. 6. 57. a. And though a Care Impedit : 
vo, = be brought, and a Recovery thereupon had againſt an Incumbent alone, 
g EX without the Patron, if thereupon by Writ to the Biſhop the Incum- 
ix bent is removed, and the Clerk of him that recovered inſtituted, the | 
x MX Patron is thereby put out of Poſſeſſion. NRoll's Abr. 2 p. 369. Dubitat = 
r. 9 KH 6. 32. 5 Mn EC, 1 
: = But if Leſſee for Years, or a Guardian, bring a Cuare Impedit, al- By Leſſee . 
n though that the Defendant hath a Writ to the Biſhop againſt the Ter- for Years. ö 
rc mer or Guardian, and his Preſentee is accepted, yet the 'Fenant of the > 
r Freehold is not put out of Poſſeſſion thereby. 50 E. 3014. b. And fo 
ir RX it the Preſentee of a Stranger being admitted, inſtituted and inducted p « stran- 
15 into the Church of a rightful Patron, and another Stranger doth bring ger. 

We a Qyare Impedit againſt the firſt, and recovers, this Recovery is no 
e Prejudice to the true Patron who was a Stranger to it. Hill. 18 H. 7. 
J Keiltwey p. 49. 1 Mod. Rep. 255. | | 563 | 2 
2 That an Uſurpation may be ſuch as may gain the Fee of an Advow- What Privi- 
ſon, there muſt not be ſuch Privity betwixt the Uſurper, and the Per- *y neceſſary 
ſon upon whom the Uſurpation is made, as doth fruſtrate an Uſurpation Fes f an 
6 3 PAUON Fee of an 
_ as to its Effects; and therefore, firſt, there muſt not be a Privity in Advowſon. 
; Blood, for when an Advowſon deſcendeth unto Parceners, though one | 
r XR. preſent twice, and uſurpeth upon her Coheir, yet ſhe that was negli- = 
t E gent ſhall not be clearly barred, but another Time ſhall have her 
e Turn to preſent when it falleth. Stat. Weſt. 2. c. 5. viz. 13 E. 1. 2 
; = tft. 363. And accordingly tis ſaid, that one Coparcener by preſent- Coparceners 
, ing alone without the other, cannot uſurp upon the other to the dif- | 
/ z poſſeſſing her. 17 E. 3. 37. b. 9 Eliz. Dyer 259. b. 20 Dubitat. 15 E. 
> = 3. Alliſe Darrein Preſentment 11. Yea, and if a Oyare Tmpedit be 


brought by two Coparceners, and the one is ſummoned and ſevered, 
. = and the other doth recover and preſent, this is in the Right of them x 
: = | Ee 2 „ 


F 


- 
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Ufurpation, both. 38 E. 3. 35, 36. So if an Advowſon be aſſigned in Chancery Yo 
; 1 two Daughters Coparceners, and the eldeſt doth after preſent to the 
; next Avoidance, (I ſuppoſe contrary to the Aſſignment) this ſhall be 
in her Right as the elder, and not by Ufurpation ; for that the firſt 
Preſentment of common Right doth belong to her, but this ſhall void 

| the Aſſignment in Chancery. 17 E. 3. 30, 38. adjudged. 
Upon a par- And yet it is ſaid, That if two Coparceners make Partition in Chan- 
tition made cery, or Compoſition by Fine, to preſeat by Turns, the one may u- 
aner de ſurp upon the Turn of the other. 30 E. 3. 15. yet ſuch Uſurpation doth 

| urp upon the 3 3. 15. P 

not put the Party out of Poſſeſſion upon whom it is made as to the 
next Turn, but ſuch Party may preſent thereto ; and this is not only by "i 
the Aid of the Statute o Web 2, c. 5. but at Common Law. 33 Ed. 
. Oyare Impedit 196. 25 El. Dounam's Caſe. 4 Leonard 86. So 
Three Co» though ſuch Compoſition be made betwixt three Coparceners, and the 
parceners eldeſt doth uſurp upon the Turn of the ſecond and youngeſt, and af- 
ter doth uſurp again in the Turn of the ſecond, yet the youngeſt may 
preſent in her next Turn. 13 E. 3. Ouare Impedit 58. For an Uſur- 
pation in this Caſe is but for the Turn uſurped upon, and doth not 
put the Perſon uſurped upon to her Writ of Right. F. N. B. 34 Fac. 
22 E. 4. 9. However, if of three Coparceners, the eldeſt after Parti- 
tition doth uſurp the Turn of the ſecond only, this is not any Uſurpa- - 
tion upon the Turn of the youngeſt. Keil. 1. 2 Inſt. 365. Rolls Ar. 
2. 372, 373. 2 H. To 4. 5. 22. E. 4. 9. i IGOR} oY 
If the Uſur- And if of three Coparceners the eldeſt doth preſent in her Turn 


g you . without Partition, and afterwards a Stranger doth uſurp in the Turn 2 
three out 5f of the ſecond, yet this is not any Uſurpation as to the third or firſt 
1 Poſſeſſion. Coparcener, but only as to the ſecond; and the Law is the ſame, al. 
1 though Partition had been made to preſent by Turn. Mich. 12 H. 7. 
__ - Keilwey 1. 17 E. 3. 22. Yet by a late Report tis ſaid, That the 
1 Court inclined to an Opinion, that where Parceners had made Parti- 
5 3 tion to preſent by Turns, and an Uſurpation is in the Turn of one of 
. e them, that it ſhould put all out of Poſſeſſion. Paſch. 35. Car. 2. A. 
11 It ſeems it 72072Y Mus. 2 Tentris 39. which ſeems to be upon this Reaſon, that Parti- 
WH may. tion made of an Advowſon, doth not ſever the Right and Inheritance 
1 of it, but is only a Severance as to the Poſſeſſion. 2 Cb. 87. Corbet's 
1 Cafe. Therefore the Inheritance remaining intire, an Uſurpation in 
1 the Turn of one Coparcener gains the whole Inheritance by Wrong 
—_— till avoided, and conſequently muſt put all the Coparceners out of 
Wo 3 Poſſeſſion. AE | = 
Two Copar- If two Coparceners be of an Advowſon, and they ſeverally grant 
ceners. their Parts to two ſeveral Men, the Advantage that was between the 


Parties doth hold Place between the Grantees, and ſo the firſt Preſent- 
ment ſhall go to the Grantee of the eldeſt. 1 Inſt. 166, 186. and ſo of FR 
. the others, and an Uſurpation of one ſhall not put the other out of ß 
Poſſeſſion. 22 E. 4. 9. Lyare, Jo Peradventure it ſhall be otherwiſe, MR 

if they were meer Tenants ih” common, and did not derive their E- 
ſtates from Coparceners. And yet the Book is, 22 E. 9. a. that be- 
tween Strangers in Blood, or where two make Compoſition to preſent 
by Turns, if one uſurps upon the Turn of the other, this ſhall not put 
him out of Poſſeſſion. Auderſon doubted ; but he agreed, That le- 
nant by Courteſy ſhall have the ſame Advantage that his Wife ſhould XR 
have had. Paſch, 25 Eliz. Harris and Hays v. Nichols. 3. Cro. 18. 
I Inſt. 167. 5. 186. 3. TIE | | | 
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That an Uſurpation may be ſuch as may gain the Fee of an Ad- Ufurpation, 
vowoſon, as there muſt not be a Privity in Blood betwixt the Ufurper, 8 
and the Perſon upon whom the Uſurpation is made, fo neither muſt Ano Privity 


there be a Privity in Eſtate betwixt them: For if a Leſſor of an Ad- in Blood, 


no Privity in 


vowſon doth uſurp upon his Leſſee for Years, this doth only bar the Ekate. 
Leſſce of that Preſentment, and doth not out him of his next Turn, 
and put him to his Writ of Right, and this by reaſon of the Privity Leſſec. 
betwixt them. And upon the ſame Reaſon, if a Man hath three A- 


yoidances granted to him by one Deed, and the Grantor doth uſurp Grantor and 


upon the firſt Avoidance, yet the Grantee at another Avoidance may Grantee. 
preſent, or have his Quare Impedit; for that the Uſurpation made by 
the Preſentation, &'c. of the Grantor, did not put the Grantee out of 


: Poſſeſſion of all the Avoidances, adjudged Paſch. 12 Car. Legs v. Sir 


Anthony Ager. Roll's Abr. 2. p. 371. Co. Litt. 240. and the Caſe of 
Sir William Elvis v. the Archbiſhop of York. Tailer and Biſhop. 
Paſch. 17. Jac. Hobart. 322. and Jones p. 4. being to the contrary 
arc denied for Law. EU; 2 

So if one Tenant in Common of an Apvowſon doth preſent alone, Tenant in 
this doth not put the other out of Poſſeſſion ; for at the next Avoid- 1 
ance they may join in a Preſentment. Paſch. 7 Fac. Kite v. Biſhop of 
Briſtol. Roll's 2 p. 372: Mich. 24 and 25 Elis. Harris v. Nichol, I 
Anderſon 63. Or if two joint Tenants ſeiſed of an Advowſon, and 
the one doth preſent without the other, this is no Uſurpation upon his 
Companion; but he may alledge this Preſentment in a Oyare Impedit, 
as a Title for himſelf to the next Avoidance. 27 H. 8. 11. ). And 
this is by reaſon of the Privity that is betwixt them. 1 Iuſt. 186. ö. 


249. a. contra. 27 H. 8. by the King's Attorney, and 11 H. 4. 54. Br. 


Onuare Impedit 52. 3. Or if there be two Jointenants, and the one 


doth preſent the other, this doth not gain any Poſſeſſion, for that it is 


not ſtrictly and properly a Preſentation, but rather a Prayer to be ad- 
mitted. 14 HF. 8. 2 b. | | 


But where there is no ſuch Privity either in Blood or Eſtate, the where ts 
Law is gong therefore in the Caſe of a Leaſe made of the Ad- ſuch Privity. 


vowſon, Gc. if any other Perſon beſides he that is ſeiſed of the imme- 
diate Reverſion in Fee, doth uſurp upon the Leſſee, he thereby gains 
the Poſſeſſion of the whole Advowſon. Rudd v. Biſhop of Lincoln. 
Huttom 66. and by Hobart. Paſch. 17 Fac. in Sir Mil. Elvis's Caſe ©. 
Archbiſhop of York, &c. Hobart 322. | 


So if A. doth recover an Advowſon in a Writ of Right, and hath After Reco- 


Judgment final, and the Incumbent dying, B. by Uſurpation doth pre- very in a 
ſent to the Church, whoſe Clerk is admitted and inſtituted, and then 1 
B. dieth, J. is put out of Poſſeſſion, and the Heir of B. is not ſo 


bound by the Judgment, either in Blood or Eſtate, but that he ſhall 


preſent. 1 Iuſt. 238. a. So if B. doth levy a Fine to 4. of an Advow- or Fine la- 


ſon, to him and his Heirs, and after the Church becomes void, B. pre- vied. 
ſents by Uſurpation, whoſe Clerk is admitted and inſtituted, this ſhall 
put A. the Conuſee out of Poſſeſſion. And the Reaſon of theſe two 
Caſes is; For that at the Common Law, every Preſentation to a 
Church did put the rightful Patron out of Poſſeſſion, and did put 
him to his Writ of Right, whether the Prefentations were by Titles, 
or without ; and therefore albeit the Ufurpation were in both the ſaid 


_ Caſes before Execution, yet it put the rightful Patron out of Poſſeſ- 


lion, 1 Inſt. 238. a. 


* 


And 
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Dean and So if a Dean doth preſent alone without the Chapter, to an Advow- . 
Chapter. ſon whereof the Chapter is ſeiſed by themſelves, he thereby uſurps to 


the Diſpoſſeſſing of the Chapter. 17 E. 3. 64. b. 14 H. 8. 2, 3. But 


Onere, Whether at this Day a Chapter can be diſpoſled ? 
Upon the If two Churches be united by the Aſſent of the Patrons, who there- 


2 — 9 upon agree for ever to preſent by Turns, and after one of them doth 
1 preſent in the Turn of the other, this is an Uſurpation. And the like 
Law is, if one ſeiſed in/ Fee of a Manor, to which an Advowſon is 
appendant, doth make Compoſition with another by Fine, that he 
ſhall preſent every other Turn, and then the one doth preſent in the 
'Turn of the other. Dyer 259. 20. And the Reaſon of theſe laſt Caſes 
is, that the Perſons betwixt whom the Uſurpations are made, are nei- 
ther privy in Blood as Coparceners, nor in Eſtate as Jointenants, Tenants 


in Common, 5c. 
Advowſons If an Uſurpation doth gain the Fee of an Advowſon, it muſt not 


1 1 be made upon ſuch Perſons whoſe Advowſons are ſpecially guarded b 
pations. Law againſt all Prejudice by Uſurpations. And ſuch are firſt, the Abl 
vowſons whercof the King is ſeiſed : For although the King may uſurp 
upon others, and gain an Advowſon tffereby. 42 E. 3. 4. b. 43 E. 3. 15. 
35 H. 6. 62. 18 Elis. Dyer 351. 22. Paſch. 15 Car. 2. Brown v. Spence. 
1 Siderfin 193. 1 Keble 590. And although in ancient Time, and 
ſince by ſome, the Law hath been taken to be, that the King by a 
The King's double Uſurpation may be put out of Poſſeſſion, and for the Recovery 
Advowſons of the Right ſhall be forced to his Writ, as a common Perſon ſhall 
3 be, tab. tit. Quare Impedit. Trin. 18 E. 3. 47. 151. by Shard. 
Pa ſch. 18. Eliz. Dyer f. 35 1. Mich. 13. Fac. Hughes 263. 43 E. 3. 
14. Stanford Prerog. c. 8. 38 E. z. 3. Mich. 2 Fac. King v. Biſhop of 
| Winton and Champion. 2 Cro. 54. and that a Grant of ſuch an Ad- 
vowſon made by the King, after two Uſurpations, ſhall be void, Paſch. 
23 Eliz. C. B. Hughes. Mich. 23 Eliz. 4 Leon. Caſe 227. yet at this 
Day the Law ſeems to be ſettled, Fhat neither two, nor twenty Uſur- 
pations do put the King out of the Poſſeſſion of his Advowſon, ſo that 
he ſhall be forced to his Writ of Right, and that a Grant made after 
ſuch Uſurpations of the Advowſon ſhall be good. Tin. 4 Fac. King 
v. Matthew, Brownlow and Gouldsborough 1. 166. Paſch. 2 Fac. King 
1 5 v. Biſhop of Miucheſter. Noy 18. Paſch. 28 Elis. Tardly v. Peſcan. 
SY 1 Owen 43. Moor 338. Paſch. 14 Fac. by Hobart in Lord Htamhop's Caſe 
0 ] ©. Biſhop of Lincolx. Hobart 242. Mich 14 Eliz. 3 Leonard 17. 61. 
# | Mich. 18 Bliz. 4. Leonard. Caſe 339. Paſch. 33 Eliz. Cueen v. Arch- 
biſhop, of Y. 1 Leonard 226. Mich. 38 and 39 Elis. Queen v. Huſ- 
e. 3 Cro. 519. and Moor 421. Trin. 44 Eliz. Green's Caſe. 6 Co. 30. 
1 In the Right 1 Iaſt. f. 344. b. And this Privilege extendeth not only to Advow- 
WH _ vut- ſons of which the King is ſeiſed in Right of his Crown, but to ſuch 
* 8 alſo of which he is ſeiſed in Right of his Dutchy. Paſch. 33 El. Cucen 
5 . N . V. Biſhop of VYork. 1 Leon. 226. Mich. 38 and 39 Eig. Oneen v. 
"F | infſey. 3 Cro. 519. Regiſter 31. Contra. S0 
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ful Patron is outlawed, and a Stranger doth- uſurp, and Six Months I 


do paſs; yet the King may have his Oyare Tmpedit for the Avoidance, Ifthe Patron | 
auc hall remove the U urpers Cler 5 and t ereby the Advowſon 35 is outlawed. 


recontinued to the rightfyl Patron, who otherwiſe had been out of 
Poſſeſſion, and driven to his Writ of Right. 1 ft. 363.h, 
And by Hobart, Uſurpers upon the King's Advowſons are but Intru- When Uſur- 
ders, and Treſpaſſers to him; and if the King will, he may change fernt, but 
them by Actions of Account ds Bailiffs,-and yet may have his Writ e. 
of Right of Advowſon. But if the King's Patentee of an Advowſon King's Pa- 
doth preſent twice to one Advowfſon, and his Clerk be inſtituted, and tente. 
induced, although the Patent is void in Law, fo that the Advowſon 
doth: not paſs thereby; yet the Patentee hath ſo gained the Adyowſon 
by Uſurpation againſt all Strangers, that if he be diſturbed at the next 
Avoidance, he may maintain an Aſſize of Darrein Preſentment againſt 
the Stranger that hath no Title to it. 18 Elia. Dyer 351. 


However, it is agreed, that if a common Perſon doth uſurp upon When a com- 


the King, and his Clerk is not only admitted, and inſtituted, but alſo ore hoot 
induced; the King is fo far diſpoileſſed of his Preſentment, that he the King, &, 
cannot preſent until the Incumbent is removed; which he may do at 


any Time, while the Incumbent lives, by Cuare Impedit, but not 


without Suit; or he may preſent after his Death, as if no Uſurpation 
had been. 6 Co. Green's Caſe 3o Paſch. 18 Fac. by Hobart, in Lord 


Stanhop's Caſe v. Biſhop of Lincoln, and others. Hobart 241, 242. 

Mich. 3 Fac. Boſerels Caſe. 6 Cb. 49. b. 2 Iuſt. 358. But (as Popham 

ſaid) a Confirmation being made by the King to ſuch: Preſentee, is And King 
good to eſtabliſh his Poſſeſſion, againſt a Recovery in a Care Impedit confirms the 
by the King afterwards ; that is, the Clerk as aforeſaid being inducted, Veſentes. 


otherwiſe not. 11 H. 4. 9. and yet this Confirmation operates not to 4 


the Amending of the Eſtate of the Uſurper ; nor to prejudice the King's 
Right to preſent at the next Avoidance; but where any Clerk is law- 
fully poſſeſſed of a Benefice to which the King hath Right, and may 
remove him by Action, the Clerk obtaining the King's Confirmation, The King's . 


doth fo ſtrengthen his Title which before was voidable as to make the 8 
thens 


Benefice ſure to him for his Life againſt the King, as ſeems to be a- che Title a- 


greed by very many Books. 9 E. 3. 20. 18 E. 3. 21. 45 E. 3. 19. 11 gainft the 
H. 4. 9. 76. Fitz. Nat. Br. 34. Lit. f. Vaughan 26. 2. Brownlow King - 
and Gould ſborough 166. In the Caſe, Dyer 292, mentioned before, 
126, the Confirmation was adjudged void; but that was by Reaſon it 
was obtained upon a falſe Suggeſtion, and the King deceived in grant- 
ing it, as appears by the Recital of it; but if the King doth make to 
the Uſurper a Releaſe, it is ſaid to be void. Fenkins. Cent. 7. c. 96. 
Trin. 4. Fac. King. v. Matthew, Brownlow and Gomldsboroug 166. 

Alſo Advowſons, whereof Biſhops are ſeiſed in Right of their Biſhop's Ad- 
Churhes, are guarded by Law againſt all Prejudice by Uſurpations, as dec 
to their Sueceſſors: For if a Biſhop doth ſuffer an Uſurpation, and dies, thaie el. 
the Succeſſor may have a 5 2 Impedit, or preſent to the next Turn ſors. 
by the Aid of the Statute of the firſt of Eligabeth, which reſtrains A? 
lienations, and Grants by Biſhops. Dalton v. the Biſhop of Ely. 2 Co. 
673. Trin. 17 Car. 2. C. B. Cornwallis v. Hood. Carter 33. And if 
an Uſurpation be made to a Church in the Time of Vacation, this 
ſhall not prejudice the Succeſſor to put him out of Poſſeſſion, but that 
at the next Avoidance he may preſent. 1 Inſt. 263. b. And by Hobart 
and Jones, though a Biſhop be but a Purchaſer of an Advowſon in bimopa pur- 

Pd | Right chaſer. 


So if the King hath Right to preſent to a Church, for that th Jaw- Uſurpation, - 
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. Ucarpation, Right of his Biſhoprick, and then doth ſuffer an Uſurpation, not ha- 
| | RP ving preſented: yet his Suceeſſors ſhall not be bound thereby, but may 
» have a Ouare Impedit,. and lay Poſleſſion in the Grantor, but not a 
Writ of Right, for want of Seilin. 21 Jac. Dalton v. Pamphlin and 
Biſhop of Ely, Læyes p. 80. ſame Caſes 3 Cybo. 673: and Jones p. 46, 
Or if the Pee do ſuffer a Recovery to be had againſt him without 
Title, in a Ovare [mpedit,. by his Default, or Aſſent; or if he ſuffers 
Fine and Nonclaim, or Diſſeiſin and Deſeent, the Succeſſor is aided by 
this Statute, 1 Elig. Vet altho the Sueceſſor by this Statute of the 
firſt of Elizabeth may preſent, or if he be diſturbed, may have a OQuare 
geben Inpedit; yet he ſhall. be out of the Poſſeſſion of the; Advowſon by 
. the Uſurpation, until he hath re- continued it by Preſentment, or Rè- 
| covery in a Quare ea ſo that before ſuch Preſentment, or Reco- 
very, a Grant thereof made by him ſhall be vgid. Mich. 22 Fac: C. B. 
Dalton v. Biſhop of Ely, Jones 46. However, ſuch Uſurpations ſhall 
Biſhops 7 bind thoſe Biſhops who ſuffer them, and they ſhall thereby be driven 
Writ of to their Writ of Right, or elſe they ſhall loſe their Preſentment for 
Right. their Times to ſuch Advowſons, in Dalton's Caſe o. Pamphlis in Leyes 
So. and 2 Cyo. Rep. 673. Mich. 22 Fac. Dalton: v. the Biſhop of Ely, 
James 46. And I take the Law to be the ſame, as to all other Eccle- 
ſiaſtical Perſons ſeiſed of Advowſons in the Right of their Churches, 
by the Stat. of 13 El. c. 10. a. + $118. 777 
an W Reſpect being had to theſe Rules, it may be truly ſaid, that the Fee 
ſons 2 of an Advowſon may be gained by Uſurpation, of which there are di- 
by Uſurpa- vers Effects: For firſt, The Poſſeſſion of the Advowſon by Uſurpation 
non zs fo in the Uſurper that he that was before the Uſurpation ſeiſed of 
the Advowſon, hath thereby only a bare Right remaining in him; and 
therefore he upon whom the Uſurpation is made, before he hath b 
ſome proper Means regained the Poſſeſſion of the Advowſon, if he dot 
make a Grant thereof, or of the Thing to which it was appendant, 
the Advowſon doth not paſs thereby. 16 E. 3. Cuare Impedit 67. and 
in F. N. B. and by Hobart. Paſch. 14 Fac. in Lord Stanhop's Caſe v. 
| Biſhop of Lincoln, Hobart 241. and the ſame Book, 321, 322. 
It puts him And this holds true in the Caſe of all common Perſons, even of 
1 thoſe that are relieved by the Statute of Meſt. 2. c. 5. made the 13 E. 
rance out of 1, and therefore if one doth uſurp upon a Leſſee for Years, (he in the 
Foſſeſſton. Reverſion is a Perſon relieved by the ſaid Statute) yet ſuch Uſurpati- 
on doth gain the Fee, and doth put him that hath the Inheritance 
out of Poſſeſſion; and ſo it is in all other Perſons Caſes, that are within 
the ſaid Statute of Meſtuiuſter. Rudd's Caſe v. Biſhop of Lincoln. Hut- 
ton 66. For tho the Statute doth give them a Poſſeſſory Action for 
the Recovery of their Preſentment upon an Avoidance after an Uſurpa- Mk 
tion completed, if the Uſurper doth: diſturb them, or to remove his 
Incumbent, if they ſue within fix Months, (who by the Common Law 
were as others driven to their Writ of Right, by which they could reco- 
A * ver only their Inheritances, and not their Preſentments) yet that Sta- 
„H Perſons tute doth Hot make Uſurpations upon the Advowſons of Perſons pri- 
privileged vileged thereby, to loſe the Effect of gaining the Poſſeſſion of the Ad- 
vowſon to the Uſurper, nor doth it enable them to grant ſuch Advow- #® 
fons, whilſt they do remain diſpoſſed thereof. Mich. 3 Fac. Boſwell's MR 
=_ Caſe. 6 Co. 49. Paſch. 14 Fac. Lord Stanhop v. Biſhop of Lincoln. 
—_—_ Hobart 241. And therefore, if a Manor with an Advowſon appen- MZ 
1 dant doth deſcend to any of the Perſons privileged by the ſaid Statue, 
BY : as to an Infant, and during the. Infancy, the Church becoming void, a 
ag Stran- 
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ſeſſion of his Advowſon as aforeſaid, yet thereby (for the moſt part) it regained. 
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Stranger doth uſurp, and then the Infant being of full Age, doth en- Afurpation, 
feoff a third Perſon of the Manor; if upon the next Avoidance the ©* La 
Feoffee doth preſent, the Uſurper, or his Aſſigns, may bring their Ogare Stranger 
Tmpedit, and ſhall recover; becauſe the Infant (as before 110 9 upon 
Uſurpation was put out of Poſſeſſion, and remained fo at his full ge 
when he made the Feoffment, and the Advowſon did not paſs. 16 E. 
3. Quare Impedity 7. Adam's Caſe cited by Coke in Boſcvells Caſe. 
6 Co. 59. and Lord SHanhop v. Biſhop of Lincoln. Hob. 241. ; 
After an Uſurpation, the Perſon uſurped upon (as hath been ſaid) Hinders the 

having only a bare Right remaining in him, cannot therefore grant 3 - 
the Advowſon of which he is diſpoſſeſſed, nor the Right remaining in Grants, Es 
him after the Uſurpation; the Reaſon is, for that the Uſurpation being 

only voidable by Action, the Transferring of the Right would be the 
Transferring of the: Action, which cannot be done by any common 

Perſon. 16 E. 3. Quare Impedit 67. Adam's Caſe cited by Coke in 

Boſwell's Caſe. Mich. 3 Fac. 6 Co. 50. But if ſuch Right doth by Prerogative 
Act of Parliament, or other Means come to the King, the King by Pre- uy 338 
rogative may grant the ſame ; but then the Grant thereof muſt be by 
expreſs and determinate Words, for it will not paſs by the Word Ad- 

zowſor, for that it is no Advowſon de Facto; nor by the Word Heredi- 

lament, being a Word ambiguous, which ſhall never be taken againſt 

the King in a ſtrange Senſe, nor by the general Word of Rights, with- 

out a ſpecial Mention, or Recital, of the particular Right, which is 

meant to be granted, as was reſolved in Cromer's Caſe, 8 El. cited 

in Doughty s Caſe. 3 Co. f. 11. Paſch. 14 Fac. Lord Stanhop's Caſe 


If an Uſurpation be complete, and the Poſſeſſion of the Advowſon be 1 ** 
not regained before the Church becomes void, and then the Church Uſurper's 


. e ae | . e Clerk ought 
doth become void and litigious between the Uſurper and him that hath . 


the Clerk of him that hath the Right only ; unleſs he that hath the 

Right be a Perſon relieved by the Statute of J/eſtminſter 2. chap. 5. 

but the Ordinary in ſuch Caſes may award a Jure Patronatus, and fo 

be directed by the Verdict. But if he will chuſe either of the Clerks 

preſented, he muſt at his Peril receive him that hath Right by the 

Statute: By Hobart, in Lord Stamhop's Caſe v. Biſhop of Lincoln and 

others. Hob. 242. ; 1 

Tho' by Uſurpation the rightful Patron may be deveſted of the Poſ- Poſſeſſion 
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is not abſolutely loſt without Remedy, for by divers Ways it may be 
regained by him in whom the Right remains, according as his Caſe 
ſhall be, (that is, unleſs his Caſe be ſuch as that he hath but a remedileſs 
Right; ) as firſt, by Re-entry: For if a Diſſeiſſor of a Manor to which 
an Advowſon is appendant, doth preſent to the Advowſon, and his By the Re. 
Clerk is inducted, and after the Diſſeiſſee doth re-enter into the Ma- urry of ad 
nor at the next Avoidance, he may preſent, for his Re-entry defeats- f 
the Uſurpation. 3 H. 4. 8. 14 H. 6. 16. a. = 

And. if he re-enter within the fix Months, his Preſentee ſhall be re- where nei. 
ceived, and thè other outed. 14 H. 6. 24. f. but of an Advowſon in ther by Re- 
groſs no Re-entry can be in ſuch Caſe. 3 H. 4.8. 1 H. 6. 16. And gun, ge? 
ſo it is, if a Man being ſeiſed of fix Acres of Land to which an Ad- Sek. 
vowſon is appendant, doth die ſeiſed, and they deſcend to another who © | 
1s attainted of Treaſon by Act of Parliament, by which the King doth 
become ſeiſed of the ſaid fix Acres, and then the Church re A 
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Uſurpation, Stranger doth uſurp upon the King, and after the Act of Parliament 
* being repealed, he to whom the ſix Acres did deſcend is reſtored, and 
e then the Church voids again, the ſaid Uſurpation doth continue not 
defeated by Repeal and Entry; ſo that neither he that entred, nor his 
Feoffee, can maintain a Care Impedit againſt him who uſurped be- 
fore, if he doth diſturb either of them. 28 H. 8. Dyer 24. b. and Rolls 
2. p. 375. For altho' that the wrongful Preſentation was when the 
Advowſon w as in the Crown by the Act of the Attainder, and con- 
ſequently was no Uſurpation upon the Crown; yet that Act of 
Attainder being after repealed, is as if it never had been. 4 H. 7. 11. 
and ſo the Advowſon by Relation always continued in the Perſon at- 
tainted and his Heir, and then the wrongful Preſentation muſt have 
the Effect of an Uſurpation, and put him out of Poſſeſſion, fo that 
7% Res neither he nor his Feoffee could have a Quare Iupedit. 
* Alſo the Poſſeſſion of an Advowſon may be regained only by Pre- 
Regain d by ſentation, with Inſtitution and Induction had thereupon at another A- 
3 voidance; or if Inſtitution or Induction cannot be obtained upon a Pre- 
ſentation made to the Ordinary in ſome Caſes, the Poſſeſſion of the 
By Recove- Advowſon may be had by Recovery in a poſſeſſory Action brought af. 
ter the Refuſal of the Clerk of him that hath the Right: For by the 


ry, Sc. | 
Statute of Meſtm. 2. c. 5. it is enacted as followeth : 


1 Whereas of Advowſons of Churches there be but thzꝛee O2iginal 
By 13 ,  TWrits, that is to ſay, one Crit of Right, and two of Poſſeſſion, 
1. Reciting Which be Darrein Preſentment and Quare Impedit : And hitherto it 
thees Orige hath been uſed in the Realm, that when any having no Right to pꝛe⸗ 
One of | Cent, had pꝛelented to any Church, whoſe Clerk was admitted; he that 
Right, and Was very Patron could not recover his Advowſon, but only by a TUrit 


evo of Fot, ok Right, which ſhould be tried by Battail o2 by great Allize, whereby 
2 Inſt. 353. 
11 Co. 31. Ja. and Heirs, both of great and mean Eſtate, by Negligence oꝛ Fraud of 
Le. re Tenants by the Courteſy, omen Tenants in Dower, oz otherwile, 


Fitz. Ouar ads | : 5 
* fo2 Term of Life, 02 fo2 Pears, oz in Fee⸗Tail, were many Times 


67, 87, 92» Difhcrited of their Advowlons, oz at leaſt (which was the better fo? 


4 


96, 99% 1055 them) were d2iven to their CUrit ok Right, (in which Caſe hitherto 


27, 142, : | 
169 they were utterly diſinherited :) Jt is p2ovided, that ſuch PDꝛeſent⸗ 
23-144. ments ſhall not be ſo pzejudictal to the right Heirs, oz to them unto 
x whom ſuch Advowſons ought to revert after the Death of any Per⸗ 


F. N. B. 31 
E ; ſons t: Foz as often as any having no Right, doth p2eſent during the 


06-07: e. Time that ſuch Heirs are in (ard, oz during the Eſtates of Tenants 


judiced. 
3 in Dower, by the Courteſy, 02 otherwiſe fo2 Term of Like, oz of Years 


For Heirs op in Tail, at the next Avoidance, when the Heir is come to full Age, - 


02 when after the Death of the Tenants befoze named, the Advowſon 


; 4 Aon er ſhall revert unto the Heir being of full Age, he ſhall have ſuch Action by 
. Crit of Advowſon Poſſeſſozy, as the laſt Anceſtoz of ſuch Heir ſhould | 


Advowlſon 


have had at the laſt Avoidance happening in his Time, being of full 
Age befoze his Death, oz befoze the Oemiſe was made fo2 Term of 
Life, 02 in Fee-tail, as befoze is laid. The ſame ſhall be obſerved in 
Pꝛeſentments made unto Churches, being of the Inheritance of 


ror Religi- CUlives, what Time they ſhall be under the Power of their Husbands, 
ous Men, Which muſt be aided by this Eſtatute by the Remedy akozeſaid. Alſo 


Religious Men, as Biſhops, Arch-Deacons, Parſons of Churches, 
and other Spiritual Men, ſhall be aided by this Effatute, fn caſe any 
having no Right to p2eſent, do pꝛeſent unto the Churches belonging to 
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that they may have ſuch Action poſſeſſory (if diſturbed at the next A- 
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Pielacies, Spiritual Dignities, Parſonages, o2 to Houſes of Relt- Murpaticy 


Co 


gion, what Time luch Houles, Pꝛelacies, Spiritual Dignities oꝛ Par- S/N 
ſonages be vacant. | 

Sect. II. Fzeither ſhall this Act be ſo largely underſtood, that ſuch Rerernl ot 
Perſons, fo2 whole Remedy this Statute was ozdained, ſhall have the Judgment 
Recovery afozeſaid, ſurmiſing that Guardians of Heirs, Tenants in % or 
Tail, by the Courteſy, Tenants in Dower fo2 Term of Life, oz ko; x. 4. :. 3.35 
P:ars, 62 Þusbands, which fatntly have defended Pleas moved by them, #3: . Cr. 
02 againſt them: Becauſe the Judgments given in the King's Courts 7 12 5% 
ſhall not be adnulled by this Statute, the Judgment ſhall ſtand in 6 61. 
Foxce, until it be reverſed in the Court ok the King as erroneous, if 5 7% 85 
Crroꝛ be found; 02 by Aſſiſe of Darrein Preſentment, o by Enqueſt ah 2 
by a CUrit of Quare Impedit, if it be paſſed, 02 be adnulled by Attaint 02 
Certification, which ſhall be freely granted. See now the Stat. 7 Annæ, 


* 


c. 18. ch. 8. antea. © £ 


By which Statute it appears, that at the Common Law before the When Re- 
ſame was made, when any having no Right to preſent, had preſented wet Fate 
to a void Church, and got his Clerk admitted, the very Patron (being Night 92 
a common Perſon) was diſpoſſeſſed thereby of his Advowſon, and could 
not recover the ſame by any other Means, but by a Writ of Right of 
Advowſon ; nor could he recover his Preſentment by that Writ, nor by 
Ouare Impedit or Darrein Preſentment ; for by the Common Law the 
Writs of Ozare Impedit and Darrein Preſentment did lie in the Caſe 
of a common Perſon only, before the Church was filled, againſt any 
one that did diſturb the Patron, ſo that he could not prefer his Clerk. 

And it is ſaid, 'That anciently there were only two Writs whereby to 

recover an Advowſon, (veg.) a Writ of Right, and an Aſſiſe of Dar- 
rein Preſentment ; for that a Quare Impedit was afterwards ordained 

where an Aſſiſe would not lye. Mich. 10 E. 2. 301. Wherefore by 

the aforeſaid Statute it was provided generally for all, that if the De- 

fendant alledgeth Plenarty of the Church of his own Preſentment, the 

Plea ſhall not fail by reaſon of the Plenarty, fo that the Writ be pur- 

chaſed within the fix Months, tho' he cannot recover his Preſentment 

within the fix Months. * ̃ 

Alſo by the aforeſaid Statute it is ſpecially provided for ſome certain Perſons pro- 

Perſons, that tho' Uſurpations have been by. others ſuffered to be made Me rh 
in former 'Time, to the diſpoſſeſſing them of their Advowſons ; yet ſuch Writ poet. 
Uſurpations ſhall not be fo prejudicial to them, as that they ſhall be fory- 
driven to their Writs of Right to recover the Poſſeſſion thereof; but 8 
voidance after the Right deſcends to them) for the Recovery of the 

Poſſeſſion of their Advowſons and Preſentations, as the Perſons that ſuf- 

fered the Uſurpations might have had when diſturbed, vi, an Action 

of Quure Impedit or Darrein Preſentment, or as Hobart infers in Lord 
Stanhop's Caſe v. Biſhop of Lincoln. Hob. 238. may preſent at the or preſent- 
hrit Avoidance that happeneth in their Time, and fo regain the Poſſeſ- ment. | 
lion without Action; becauſe the Tenor of the Oyare Impedit, which „ho 
by this Statute is given for their Remedy, is, Quod premittat ipſum Adtion. 
Preſentare, &c. Rudd v. Biſhop of Lincoln, Hutton 66. and by Ri- 


_ Chardſon in Dixy's Caſe g. the Bailiff, Gc. of Derby. Hetley 159. 


Now the Perſons that are thus ſpecially provided for by the ſaid Sta- Os Ren. 
tute, are firſt Heirs ; that is, ſuch who have an Advowſon by Deſcent, Anceſtors 
being Heir to ſome of his Anceſtors, &c. For the Words of the Statute had Right. 
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Uſurpation, 
A 


Not Heirs by 
Purchaſe. 


By a Gran- 
tee in Loco 


Hered;s. 


By Heir of 
Grantee af- 
ter a Leaſe 


expired. 


What Heirs 
the Statute 
doth import. 


are not, Whoever uſurps upon an Advowſon of Inheritance of an In- 
fant ; for that an Eſtate purchaſed, whilſt in the Hand of the Purcha- 
ſer, that may deſcend, and be inherited from him, is properly called 
an Inheritance, as well as that which he inheritedfrom another by De- 


ſcent, Litt. f. 3. So that Heirs are to be underſtood here only in re- 


ſpe& of ſuch Advowſons to which their Anceſtors had Right; by Ho- 
zart in the Lord Sranhop's Caſe, c. Biſhop of Lincoln, Hob. 238, &c. 
and by Jones in Daltons Caſe, v. Biſhop of Ely. Tones 48. Fitz. 
Nat. Br. 34. Therefore if an Heir within Age, hath an Advowſon by 
Purchaſe, he is not remedied in caſe of Uſurpation ſuffered, by this Sta- 
tute, 1 E. 2. Fitz. Cuare Impedit 43. 35 H. 6. 60. 3 Jac. Boſeell's 
Caſe. 6 Co. 50. b. and by Jones in Daltom's Caſe. Jones 45. and 2 
Iuſt. 358. And yet if one ſeiſed of an Advowſon, doth make a Leaſe 
thereof for Years, and the Reverſion deſcending to the Heir is by him 

ranted to another, and then the Leſſee doth ſuffer an Uſurpation ; af. 


ter the End of the Leaſe, the Grantee of the Reverſion, when the 


— nn 


Church voids, may have his 
Heredis, who was relieyable, if 


Ufurp 
ſhall not have his S Inpedit, becauſe he being the Maker of the 


Leaſe, is Party to the Negligence and Wrong: And the Word Heirs 
throughout this Statute, doth import, That he ſhould be in as Heir 
of the Reverſion, wronged by the Guardian and other Tenants, which 


he could not help: And the laſt Clauſe is more plain, which gives ſuch 


Action as the Anceſtor ſhould have had before Demiſe ; ſo the Demiſe 


What Re- 


verſioners 
may be aid- 
ed. 


* 


muſt not be made by him that is to be relieved, but by his Anceſtors, 


Lord $tanhop's Caſe. Hobart 240, 241. Fitz. N. B. 31. g. Yet in 
the 33 H. 6. 12 and 10, in the Caſe of Humphrey de Bohun, the Re- 


verſioner himſelf had Aid; and in 34 H. 6. 27. b. the Prior of Cor-wall 


granted two Avoidances, and the Grantee having preſented once, died, 
and then the Heir of the Grantee, by Uſurpation upon the Executor 
preſenting to the ſecond Avoidance, when the Church voided again, 
the Prior that made the Leaſe was aided. But Note, that againſt Ho- 
bart the other Judges are ſaid to hold (tho' not all alike) that Rever- 
ſioners, as well of full Age as within Age, and as well of their own 


. Leaſe, as of the Leaſe of their Anceſtors or Predeceſſors, whoſe Heirs 


they were, were within the Remedy of the Law, and that the Law 
preſerved the Poſſeſſion for the Reverſioner, tho not for the Leſſees, and 
fo made a kind of baſe Fee by Wrong, during the Leaſe in the Uſur- 
per, which was Hatton s Opinion. Things (faith Hobart) hard, and 
not warranted in his Judgment. Lord Stamhop's Caſe o. Biſhop of Lin- 
coln and others, Hobart 244. But as to this Difference Zones by 
„ "ce Dat- 
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Dalton Caſe 9. the Biſhop of Ey. Mich. 22 Fac. Joner 48. deli- Muryation: 


5 his Opinion thus: If one being a Purchaſer, doth TI.eaſe for Years, Sc, 
9 Reverſion ſhall not be aided ; but if the Leſſor hath his Title by 9 


Deſcent, in ſuch Caſe he ſhall be aided. So in the Caſe of the Prior, Purchaſer 


if he had been Purchaſer and Leſſor for Life, he had not been aided; and Leflbr. 
but having the Advowſon by Succeſſion, he was within the Remedy: 
But Onere. Vide Cornwalhs v. Hood. Trin. 17 Car. 2. C. B. Carter O. 
ep. 43. 

oy ix Statute, not only Heirs that arc in Ward, but alſo ſuch as What Heirs, 
are not in Ward, are relieved, altho' the Uſurpation be upon the Heir 
himſelf, the Advowſon being in his own Hands, and by Deſcent ; by 
Hobart and Fones in Dalton's Caſe, &c. Jones p. 45. See Carter 
Rep. 43. 2 Inſt. 359. But then they hold againſt the other Judges, 
as before, that Heirs within Age only are remedied, the Uſurpa- | 
tion being made upon their Advowſons. Alſo Hobart holds, That if 235 
an Infant-Heir doth ſuffer an Uſurpation, and another Avoidance doth Infant Heir. 
fall in his Nonage, he may, by reaſon of this Statute, either preſent, 
or have his Care Tmpedit for that ſecond Avoidance, tho' the Words 
of the Statute &&. 1. be, TUhen the Heir is come to full age: For that Clauſe to 
Clauſe was put in to anſwer a particular Caſe of an Heir in Ward, put Gudrdiass 
in the Preamble, where the Guardian had ſuffered the Uſurpation ; in 
which Caſe the Statute ſaw, that the. Ward could have no Title, till 
his full Age: But if a Guardian doth ſuffer an Uſurpation, and then 
will ſurrender to his Ward, the Ward ſhall not be relieved at another 
Turn during his Nonage, becauſe he ſhall be counted in by the Guar- 
dian to this Purpoſe : But if a Guardian in Soccage, or his Ward, af- 
ter fourteen Years of Age, ſuffer an Uſurpation, he ſhall be within the Heis Age. 
Relief at any other 'Turn before twenty one; and therefore he doth 

deny the Opinion of Thorp, 16 E. 3. Fitz. Quare Impedit 67. Upon 
this, that it was the Meaning of this Law to ſucour the Weakneſs of 

>an Heir within Age, when he maketh a Fault, but not to enforce him 
to ſuffer a Wrong. So he declares his Opinion to be, That if an Uſur- 

pation be made upon one in Femre ſa Mere, at the next Avoidance af- Heir in Ven- 
ter his Birth, he ſhall be relieved, contrary to the Iſſue taken. 11 E. ea Mere: 
3. Fitz. Ouare Impedit 158. For ſuppoſe (faith he) the Heir then in Uo, 
Eſſe being a Daughter, was relievable, in reſpe& of her Nonage, were 
it reaſonable that the Son after born (to whom the Wrong is now done) 

ſhould loſe that Relief? Beſides this, the ſpecial Purview of this Sta- 

tute for Prelates to be relieved againſt Uſurpations in the Vacation of 

their Prelacies, is altogether. of the ſame Nature and Reaſon. Lord 


- Stanhop's Caſe, Hobart 240. 


But it is ſaid, That if one doth uſurp upon an Infant that is an Heir, Heir dying 

and the Infant doth come to full Age within fix Months, and doth not 8 
remove the Incumbent by Suit, he is out of the Statute: By Danby ß 
and Priſot. 35 H. 6. 62, and by Hobart in Lord Sranhop's Caſe, 24.1. 
Or if an Heir, relicvable by a Care Impedit upon this Statute, doth 
die without Heir, the Lord by Eſcheat (faith Hobart) ſhall not pre- 
ſent, nor have a Oware Tmpedit. Lord Stanhop's Caſe 433. 

The ſecond Sort of Perſons ſpecially provided for as aforcfaid by this Feme Co- 
Statute, are Feme Coverts, and yet only ſuch Feme Coverts as are — ._l 
Heirs ; becauſe they have only the ſame Remedy given them, which ©". 
Heirs have by Reference thereto ; and therefore a Feme Covert being a 
Purchaſer, is without the Remedy of this Statute, 1 E. 3. Fitz. 

Luare Tmpedit 43. and by Hobart in Lord Sraubop's Caſe, Hob. 239. 
| . 3 
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Uſyrpation, z'5 H. 6, 60. and E N. B. and by Jones in Dalton's Caſe. Jones 
AJ. BoſeelFs Caſe, 6 Co. 50. A 

Succeſlors The third Sort of Perſons exprelly provided for to the aforeſaid Pur- 

7 99 poſes by this Statute, are Succeſſors of Spiritual Men, in reſpect of 
rovided their Advowſons uſurped upon in Time of Vacancy; but if the Advou- 

for. ſon of a Spiritual Perſon be uſurped upon, when it is in the Poſſeſſion 


of a Spiritual Perſon, the Succeſſor hath not the Remedy of this Sta- 


| tute at the next Avoidance; for he that ſuffers an Uſurpation in ſuch 


Caſe, is driven to his Writ of Right, and then the Succeſſion cannot 
change it · to a Quare Impedit. 7 E. 3. Fitz, Quare Impedit 21. F. N. 
V. 38. and by Hobart in L. Stauhop's Caſe, 240. and by Jones in Dal- 


Succeſſors of Ph Caſe o. the Biſhop of Ey, Jones 5 o. But Succeſſors of Biſhops 


Biſhops, 
how reme- 


died. 


2. 


are now remedied by the Statute. 1 El. See 3 Cro. 673. Dalton v. Bi- 
ſhop of Ely. Fo. 36. Ley 80. If an Ecclehiaſtical Perſon be ſeiſed of 
an Advowſon in the Right of his Church, that came to him by Suc- 
ceſſion, and not by Purchaſe, and doth Leaſe it for Life, or for Years, 
and his Leſſee doth ſuffer an Uſurpation, the ſame Perſon that, made 
the Leaſe, and alſo his Succeſſor, ſhall be remedied by his Statute of 
Ileftminſter 2. after the Expiration of the Term. 34 H. 6. 27. 8 U. 
6. 33. and this by the Equity of the Statute, by Jones, in Daltons 
Caſe o. the Biſhop of Ely, Jones 48. But Quere, for the Statute ſeems 
only to relieve Spiritual Perſons, when their Advowſons are uſurped up- 


on in Time of Vacation. FYide F. N. B. 34. n. Cornwallis v. Hood. 


What Suc- 


ceflors. 


Other Per- 


ſons, as Te- 
nants in Tail. 


We 


Grantee of 
a next A- 
voidance. 
See alſo in 
Stat. 7 An- 


na, c. 18. 


ant. c. 8. 


Whereby 

. Coparce- 
ners, Joint- 
tenants and 


Tenants in 
Common are 
provided 
for. 
Generally 
Perſons may 
regain Poſ- 


ſeſſion by 


Inſtitution 


and Inducti- 
on at the 
next Avoi- 
dance. 


Carter 43. Beſides the Succeſſors relievable, are Succeſſors of ſingle 


Corporations, ſuch as Biſhop, Dean, Rector, Gc. Brook Preſentment 


46. Boſcvell's Caſe. 6 Ch. 50. a. 34 H. 6. 27. but not the Succeſſors 
of compounded Corporations, as Chapters, &c. becauſe the Body 
doth continue that committed the Laches, by Hobart in Lord Stan- 
hop's Caſe. Hob. 240. | | ; 

Beſides the Perſons provided for by the Words of the aforeſaid Sta- 
tute, (ſome other Perſons) are thought alſo to be relieved by the Equi- 
ty thereof : And of theſe are firſt Tenants in Tail; for if ſuch ſuffer an 


Uſurpation, after their Death the Iſſue in Tail may have the Remedy 


given by this Statute at the next Avoidance that happens. 43 B. 3. 20, 
24, 25. Vid. 46. Aſiſe p. 4. 8 E. 2. Quare Impedit 167. 34 H. 6. 20, 


27. Mich. 3 Jac. Boſwell's Caſe. 6 Co. 50. 2 Inſt. 359. and by Hobart 


in Lord Stanmhop's Caſe 241. By which Tenants in Tail, Jones doth 
underſtand, Tenants in Tail in Poſſeſſion: For, ſaith he, Tenants in 
Tail in Reverſion are within the Words of the Statute, Daltou's Caſe 


and Jones, p. 49. Alſo a Grantee of a next Avoidance is within the 


Equity of this Law, tho' he be not a Leſſee for Years. 24 H. 6. 17. 
a. and by Hobart in Lord $tanhop's Caſe, 240. which ſee there; and by 
Fones in Dalton's Caſe, &c. Jones 48. 2 Inſt. 359. And note, That 
it hath been a Doubt, Whether the King be bound by this Statute ; ſo 
that when he uſurps upon any relievable thereby, the Party grieved be 
not left to his Remedy at Common Law. 35 H. 6. 62. Pr. Ouare 
Impedit 18. But in Magdalen-College Caſe, in the 11 Co. 72. h. it was 
adjudged, 'That this being a Statute to remedy an Injury and Wrong, 
the King was bound thereby: So alſo is my Lord Coſe's Opinion in his 
Comment upon this Statute. 2 Iuſt. 35 9. i mw 
Not only the Perſons provided for by the aforeſaid Statute of Meſt- 
minſter, may regain the Poſſeſſion of their Advawſons by Preſentation 
and Inſtitution at another Avoidance, but alſo all other Perſons that 


have been diſpoſſeſſed thereof: For as by Preſentation and Inſtitution in o 
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a void Church ſuffered by the rightful Patron, the rightful Patron (as Uſurpation, 
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hath been ſhewed) may loſe the [Poſſeſſion of his Advowſon to an Uſur- A 


per; ſo by the ſame Means the Uſurper may loſe the Poſſeſſion of the 


Advowſon which he had gained by Uſurpation again unto the rightful 


Patron ; otherwiſe an Uſurper would be better ſecured by. Law in the 
Poſſeſſion of an Advowſon gained only by Uſurpation than ever theright- 
ful Patron was before the Uſurpation made unto him. 17 E. 3. 37.6. 1 
Inſt. 194. 4. 276. a. Cornwallis v. Hood, Carter Rep. 44. 3 Bul. 38. But 


tho all other Patrons as well as thoſe privileged by the Statute of J/e/t- 
 minſter, may by Preſentation and Inſtitution, regain the Poſſeſſion of 


their Advowſons loſt by Uſurpation, yet with ſeveral Differences: For 
firſt, Perſons that are within the Statute of Veſtmiuſter, have · a Right 
to preſent, and by having their Clerk inſtituted, they are no Uſurpers; 


but all other common Perſons, have not right to preſent after the Uſur- 


ion is made upon them, unleſs they bring their Writs before a ſix 
Months Plenarty, and thereby recover it ; and therefore preſenting, and 
getting their Clerks inſtituted, tho' it be to an Advowſon to which they 
have a Right remaining in them, they are thereby but Uſurpers. 17 E. 
3 R | | | 9 

A ſecond Difference is; That if the Ordinary will not admit the 
Clerk of a Perſon within the aforeſaid Statute, ſuch Perſon, tho' he hath 
only a Right, and not the Poſſeſſion of his Advowſon, may bring his 
poſſeſſory Action, viz. either Qare Impedit, or Darrein Preſent ment, 


Yet with ſe- 
veral Diffe- 
rences as to 
Perſons pri- 
vileged and 
common 

Perſons. 


2. If the 
Ordinary 
will not ad- 


mit a Clerk, 


and recover both his Preſentations, and Poſſeſſion of his Advowſon 


thereby. But if any other Patron, not within the Benefit of the Statute 
(fave the King,) doth preſent to his Advowſon when diſpoſſeſſed there- 
of, and the Ordinary will not receive-his Clerk (as he ought not, being 


bound to receive the Clerk of the Uſurper by the Direction, of Law) 


he is without any Remedy. AA the 

A third Difference is, 'That if the Ordinary doth Inſtitute the Pre- 
ſentee of a Perſon within the Relief of the ſaid Statute, he doth that 
which he ought to do, and no more than what the Law, if an Action 


3. If the Or- 


dinary doth 
admit the 
Clerk. 


be brought in Time, would force him to do, and the Uſurper is there 
by diſpoſſeſſed, not only of the Preſentation, but of the whole Fee of 


the Advowſon, and this without any Remedy; for he can neither main- 


' tain a Opware Impedit, or bring a Mit of Right: But if the Ordinary 


doth admit, &c. the Preſentee of any common Perſon diſpoſſeſſed, and 


ing in him, yet ſuch Admittance is a Wrong in Law to the Uturper, the 
Right of preſenting being in him to all Avoidances that happen during 
the Time the Uſurpation doth continue in force, and not avoided. And 
though the Common Law, before the ſaid Statute of Weſtminſter, the 
rightful Patron being out of Poſſeſſion, by getting his Clerk inſtituted 
had by Uſurpation regained the Poſſeſſion of his Advowſon from the 
Uſurper without Remedy, yet at this Day, by reaſon of the ſaid Sta- 
tute, neither the Poſſeſſion of the Advowſon, nor the Preſentation to the 
Avoidance, are by ſuch Inſtitution abſolutely gained from the Uſurper, 


until after fix Months, that Plenarty may be pleaded, if the Uſurper 


* 


not remedied by the ſaid Statute, though there may be a Right remain- 


when the 
Uſurpa tion 
to be avoid. 
ed. 


happen to bring his Action: For it is notorious, that after an Uſurpation 


ſuffered, and Plenarty of the Uſurper's Clerk by 6 Months, if the Church 
becomes void again, before that he that hath the Right doth by ſome 
legal Act regain the Poſſeſſion, the Uſurper hath Right to preſent to ſuch 
Avoidance ; and, before the Statute of Veſtmiuſter, if diſturbed, might 


brought 


And poſſeſſi | 


on to be 


* _ „„ 


regained by 8 


ome legal 


if 
Ad. 


have had his Poſſeſſory Action for the Recovery of the ſame, if he 
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Uſcurpation, brought ſuch Action before there was a Plenarty by Inſtitution : And 
1 now, by the ſaid Statute of Weſtminſter, it is ſaid generally, 'That a 
Plenarty Plea ſhall not fail by reaſ6n of ſuch Plenarty pleaded by a Defendant, 


pleaded: jf the Writ be purchaſed within the Six Months: And this Caſe of the 


Uſurper is not by Word, or Reaſon, excepted out of the ſaid Statute ; 
And accordingly it was adjudged (per Curiam) in a Writ of Error, that 
if one doth uſurp upon a Purchaſer of an Advowſon in Fee, and the 
Clerk of the Uſurper is in by Six Months and after the Church void- 
ing, the Purchaſer's Preſentee is inſtituted, and inducted ; if the Uſur- 
Uſurpation per doth bring a Quare Impedit within the Six Months, againſt the Pur- 
upon a Pur- chaſer, and his Clerk, this is no Remitter to the Purchaſer, 14 Car. 
* Harper v. Wierſdals. Rolls Abr. 2. p. 374. and by Doderidge and Coke 
contra. Haughton in Harris and Auſtin's Caſe. 1 Rolls Reports 210. 

3 Bulſtrode 38. | | 
Uſurpation As the Poſſeſſion of an Advowſon gained by Uſurpation may be de- 
avoided by feated by the Inſtitution of him that hath the Right, in ſuch Sort as is 
another Per declared; ſo. may the Uſurpation be alſo voided by the Inſtitution of 
: the Preſentee of another Perſon than he upon whom the Uſurpation 
was made: For if a Feme doth ſuffer an Uſurpation upon her Advow- 
ſon, and afterwards doth take an Husband, who preſents to the next 
Avoidance in the Right of his Wife, (his Clerk being inducted) this 
Remitter a- doth veſt the Poſſeſſion in the Wife. I4 H. 6, 24. J. So if three Copar- 
mongſt Co- geners be of an Advowſon, and the eldeſt doth preſent in her Turn 


\ 


Parceners. without Partition, and after a Stranger doth uſurp upon the Turn of 


the ſecond, and then the third doth preſent in her Turn; this doth re- 


mit the ſecond, ſo that ſhe may preſent again when it comes to her 


Turn, as if no Uſurpation had been; for their Right is Joint, and the 
Uſurpation being avoided by one, it is avoided for all. Mich. 12 H. 7. 


Tho' there Kerlwey 1. And the ſame Law is, although there were a Partition, be- 


was a Parti- cauſe the Partition doth not ſever the Inheritance, but is only as to the 


* Poſſeſſion; and therefore they ſhall join in Mrit of Right. 2 Rolls Abr. 


P. 374. contra. Mich. 12 H. 7. Keilzey p. 1. But if an Advowſon 
doth deſcend to two Coparceners, and after an Uſurpation is made up- 
on one of them, who doth die without Iſſue, by which her Right doth 
deſcend to the other Coparcener, this ſhall defeat the Uſurpation with- 


out Preſentation, for that ſuch Coparcener cannot have an Action for 


Parcel of the Advowſon, being ſeisd of the Remnant. 17 E. 3. 22. 
Oneare. 


Writ of The means that a common Perſon (not being privileged by the sta- 


Right by a tute of Meſtmiuſter) hath for the regaining of his Advowſon, after U- 
3 per- ſurpation with Plenarty, is to bring his Mrit of Right of Advowſon for 
: the Recovery of the ſame, which he had beſt do before the Church 
doth void again, leſt he loſe the next Avoidance that ſhall happen after 

the Uſurpation, for want of Poſleſhon, 
Vicarage If the Patron of an Advowſon doth create a Vicarage out of the 
created out ſame lawfully, and after a Stranger doth uſurp upon him in the Par- 
3 ſonage, and afterwards in the Vicarage, and then the Patron doth reco- 
ver the Advowſon in a Writ of Right ; yet this Recovery ſhall not de- 
feat the Uſurpation in the Vicarage, for that the Vicarage is not appen- 
dant to the Advowſon of the Parſonage, as is implied by the Caſe here- 
after next mentioned, becauſe it is put to prove it. 17 E. 3. 51. b. 
But it is to be admitted here, that the Patron of the Parſonage is Pa- 
tron alſo of the Vicarage. FORT 7 15 
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If there be two Coparceners of an Advowſon, and they do agree to Uſurpation, 


Co Ss q 


preſent by Turn, each of them in Truth hath but a Moiety of the N 


Church; and though if either of them be diſturbed, ſhe ſhall have (as of pare _ 
is before ſaid) a Ouare Impedit preſentare Idoneam Perſonam ad Ec- _— = 
cleſiam; for that there is but one Church, and one Incumbent; yet in cener, 294 


a Miit of Right of Advowſon brought by one of them, the Writ ſhall of « Writ 


* | | 2 
of the other Moiety, and one Part, as well of the Church, as of the e 


l 1 Not a, of & 
Ss nn no Writ De Medietate Adoocations, and for this Reaſon, Mich. 14 E. 2. Reriden 
f 1 411. it was objected, That no Writ of Right could be brought De Me- * 
A A dietate Advocationis ; but it was over-ruled. © | Reg 3 
— 8 But though this Veit of Right be the common Remedy, yet it doth 3 
t not lie in all Caſes for all Perſons that are out of the Statute of Veſt- Right. 
Ss minſter, for every one that may recover by this Writ, ought to count 
- a= of - fome Seiſin, either in himſelf, or in his Anceſtor ; for it is not e- 
1 == nough to count of Seiſin in any other. 21 E. 4. 1. 1 H. 4. 2. 21 E. z. 
| 27 b. Fitz, Nat. Br. 30. But fee now the Stat. 7 Anne Antea. If What Seiſin. 
"x the Incumbent of the Church hath received the Profits thereof, as = 
0 the groſs 'Tythes, thereby the Patron is ſufficiently ſeiſed to maintain i 
5 this Writ. 21 E. 4. 1. 5. Fitz. N. B. 30. But then, ſuch Incumbent 
1 muſt be complete; that is, not only admitted, and inſtituted, but alſo 
| inducted; for that before his Induction, he hath no Eſtate in the Glebe, 
| nor can he receive any 'Tythes as Incumbent ; and therefore the Pa- 
. tron, before his Clerk be inducted, cannot in his Writ (as he ought) 
_ alledge Eſplees in himſelf, by the Perception of the groſs Tythes, Gc. 
_ = by his ſaid Clerk. 38 E. 3. 9 Hare v. Brikley. Plotoden 528. 26 H. d. 
_— 3. a, And ſuch Seiſin ought to be within the Memory of Man, o- 
—_ therwiſe it is not ſufficient to maintain this Writ. 21 E. 4. 1, 2. b. 
But if a Merit of Right be brought by the King, the King may alledge, 
that he, or his Progenitor, was ſeiſed, without ſhewing any Time; 
becauſe, Nullum tempus occurrit Regi. 1 Inſt. 294. b. But the King 
need not of Neceſſity bring this Writ, in that he cannot be diſpoſſeſs d 
by Uſurpation, as hath been ſhewed. But if the Patron be duly-ſeiſed 
by preſenting once, though divers Uſurpations be after ſuffered, yet 
ſuch Seiſin is not thereby defeated; but that he may recover by this 
Writ. 43 E. 3. 15. 8. . 7 
From the aforeſaid Particulars it appears, that if a Purchaſer doth Where paare 
ſuffer an Uſurpation before any Preſentment made by him, and the 14% Wir 
Six Months to paſs without bringing his Cuare Impedit, the Uſurper of Right can 
hath gained the Patronage in Fee, and the Purchaſer is without Re- not be had. 
medy, and can never have this. Mit of Right, becauſe he cannot count 5 
; of any. Seiſin. 10 Co. 134. b. 43 E. 3. 15. 4. 1 H. 4. 2. b. 43 A0. 
21. per Thorp. 32 E. 3. Preſentation 6; 22 E. 4. 9. 1 Inſt. 349. b. 
E | And ſo if a Purchaſer in Tail doth ſuffer an Uſurpation, before he 
- doth. preſent, he hath not ſuch an abſolute Inheritance as to maintain 
this Vrit of Right. 43 E. 3. 15 Mich. 22 Fac. Dalton v. Biſhop \of 
Ely, Jones 49. nor can the Iſſues in Tail, or Leſſee for Life, have it 
upon the ſame Reaſon, Rudd v. Biſhop of Lincoln. Hutton 66. aps 
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Uſurpatior, by Hobart in Lord Starhop's Caſe. Hob. 322. Fits. Nat. Br. 31. ö. 
* And fo in the Caſe of a Lord that claims to have an Advowſon alien- 
Mortmain. ed in Mortmain by his Tenant, for that he cannot count of any Seiſin 
in himſelf, or his Anceſtors, but only in his Tenant, which is not ſuffi- 
cient to maintain this Writ. 21 E. 3. 27. b, PO? 
Perſons ena - As no Perſon without the aforeſaid Seiſin, can maintain this Writ 
bled by Stat. for the Recovery of an Advowſon from an Uſurper, ſo neither can he 
have any other Writ, whereby he may recover the fame, or any Pre- 


ſentment thereto, (that is, unleſs he be a Perſon that is enabled to 
bring his Writ of Cyare Iinpedit, or Darrein Preſentment by the Sta- 
tute of Neſtminſter 2. (if diſturbed in preſenting) and by Conſequence 
cannot recover the Poſleſſion of his Advowſon,) but muſt give up his 


Others Re- Advowſon as loſt for ever, without Remedy. Trin. 13 Fac. Harris v. 


medileſs. 


Alſo a Pur- 
chaſer, Ec.“ 


as to other 


Advowlſons. 


Auſtin. 3 Bulſtr 38. and in 1 Roll's Rep. 210. But this ſeems now re- 
medied by the ſaid Statute 7 Anne. A 

And this doth hold true of a Purchaſer, although he be an Heir 
within Age, or a Feme Covert, relieved by the Statute of J/eſtminſter, 
as to other Advowſons, by Deſcent ; and alſo of a Purchaſer in Tail, 
and of a Leſſee, although the Iflue of the Purchaſer in Tail, and he 
in Reverſion after the Leaſe expired, may have their Poſſeſſory Action 
for the ſame Advowſon. Roll's Abr. 2. p. 383. Rudd v. Biſhop of Lin- 
coln. Hutton 66. and by Hobart in Lord $tanhop's Caſe. Hob. 32 2. And 


ſo if he that is ſeiſed of an Advowſon in Fee, doth leaſe the ſame 
for Years, and the Leſſee (the Church being void) doth accept of a 


Preſentation from the Leſſor, and thereupon is admitted and inducted, 
although the Leſſor's Preſenting, (the Leſſee conſenting thereto, by ac- 


coepting of a Preſentation from the Leſſor) is not properly an Uſurpa- 
1 a tion; yet it hath as great an Effect as an Uſurpation made upon the 


he recovers. 


maintain that Writ; yet, if after the Plenarty by Six Months, he doth 


had thereupon : For the Leſſee's Acceptance of 


Preſentation Leſſee, and Plenarty 
1 4 the Leſſor's Preſentation, is a Surrender of his Leaſe. 42 Elia. Rot. 
105. in Sir Arthur Capel's Caſe, cited in Hutton 105. But by Ouen, 
who reports this Caſe, the Queſtion was, Whether the Leſlee's Accept- 
ing of a Preſentation from the Leſſor, was a Surrender, or an Extin- 
guiſhment of the Leaſe ; and there 'tis ſaid, 'That all the Juſtices held, 
that it could not be a Surrender, but an Extinguiſhment : And alſo 
'tis ſaid, That if a Man doth preſent to his own Church, as Proctor 
* to another, by this he loſeth his Advowſon. 42 Elis. Rudd v. Top- 
ſey. Rot. 135. Owen 142. ſee F. N. B. 35. | 
Where a But if a Purchaſer hath preſented, and after, upon another Avoid- 
Purchaſer ance, a Stranger doth uſurp upon him, and Six Months paſs, he may 
= "a, have his Writ of Right of Advowſon before the Church doth void 
OY” again: But if he doth not bring his Writ of Right, Gc. before the 
hurch doth void, he cannot, if the Uſurper preſent again, have a 
Quare Impedit for that Avoidance, but only his Writ of Right: And 
If he uſurp foraſmuch as he may have an Action for the Advowſon, if he uſurp 
upon the upon the Uſurper, and his Clerk be in by Six Months, he ſhall be re- 
Uſurper. mitted. Trim. 13 Fac. B. R. Harris v. Auſtin. Rolls 1 Rep. 211. 7 
B. 3.1 & 1 KH. z. 37. by. Pere. | . 
Where Ple- Although when a Patron hath ſuffered an Uſurper's Clerk to remain 
nary i not in Poſſeſſion Six Months, without bringing his Ogare {mpeait, or Dar- 
Dinſt the rein Preſentment, he cannot, generally ſpeaking, bring either of thoſe 
atron, but Writs, but is drivers his Writ of Right, and is barred of all Reme- 


dy, if he cannot ſhew a Poſſeſſion in himſelf, or Anceſtor, ſufficient to 


in 
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But if the Patron be a Purchaſer of an Advowſon, and the King doth 
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narty, yet he ſhall not be remitted, becauſe by reaſon of the Uſurpa- 
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in Fact bring his Ovare Impedit againſt the Uſurper, and his Incum- Uſurpaticn 

bent, and they do not plead Plenarty by Six Months, but a Non ſum Ay 

informatus, &c. upon which the Patron doth recover his Preſentment, > 

he ſhall be alſo remitted to the Poſſeſſion of his Advowſon. Mich. 12 Poſſeſſion 

Fac: Auſtin v. Harris. 3 Bulſtrode 38 and Trin. 13 Fac. Rolls 1 Rep. wmitted. 

210. the ſame Caſe. And ſo the Law is, although the Patron was but 

Purchaſer of the Advowſon, and had never preſented before the Uſur- 

pation. Trin. 13 Fac. Harris v. Auſtin. 3 Bulſtrode 38. So if the 

King doth preſent to an Advowſon of which another is ſciſed, and af- 

ter the Six Months, the Patron doth bring his Cuare Impedit \againſt 

the Incumbent of the King, and the Incumbent not taking the Advan- 

tage of the Plenarty, the Patron doth recover upon a Non ſum infor- — 

matns pleaded, by this the Advowſon is reveſted. Paſch. 12 17 0 Au- Advowſon 
in v. the Biwop of London. Brownlow and Gonldsborough 1. 165. reveſted up- 


Chap. XIII. The Complete Incumbent. 


. 


on Recovery. 


uſurp upon him, before any Preſentation is made by him, and the Six 
Months paſs before any Quare Iinpedit is brought againſt the Incum- 
bent, though the Patron ſhould afterwards recover in a Quare Impedit 
brought after the Six Months were paſt againſt the Incumbent, upon a 


Non ſum informatns pleaded, without taking Advantage of the Ple- ed where 
e fall not 


tion completed by the Six Months Plenarty, the Purchaſer hath but a * 


remedileſs Right without any Action to recover it, and the King is 
not Party to the Action. Mich. 12 and Trin. 13. Fac. Auſtin v. Har- 
ris. Roll's Abr. p. 374 and 375. See the Caſe in 3 Bulſtr. 38. Har- 
ris v. Auſtin. This 13 Fac. the ſame Caſe. Roll's 1 Rep. 210. 
But if the King doth ſuffer the Clerk of the Purchaſer (who hath Alte, where 


_ recovered as aforeſaid, and removed the King's Clerk by a Writ to the upon a for- 


| CS | ; Recove- 
Biſhop) to remain Incumbent until the Church doth void again, and xy alledged 


then the King doth preſent ; and upon a Writ brought by the Purcha- the Advow- 

ſer, the former Recovery is alledged, although it be not ſhewed, that aged. 

the Writ, upon which the Recovery was had, was brought within the ; 

Six Months after the Uſurpation ; yet whether the Writ was brought 

within the ſaid Six Months or not, a Recovery being had, and a Pre- 

ſentment made thereupon, the Advowſon is gone from the King, and 

reveſted in him that hath recovered ; becauſe/it ſhall be intended, Intendment. 

that the Writ was brought within the Six Months, by Coke, Dode- 1 

ridge and Hanzhton : For in ſuch Caſe, Omnia preſumuntur-folemmi- 

ter eſſe acta. Trin. 13 Fac. Harris v. Auſtin. 3 Bulſtrode 38. and in 

Noll's 1 Rep. 210. And therefore, he that doth alledge, that the Writ 

was not brought within the Six Months, ought to ſhew it, ſaid Coke, 

in the Caſe before cite. + A f 98 
Though the Clerk, by the foregoing Diſcourſe, may judge of the To what per- 

Title to an Advowſon, and ſo know who is the rightful Patron there- 8 

of; yet this is alſo to be noted, that not always he in whom the Title ply himſelf. 


to the Advowſon, or to the void Turn is, but ſome other Perſon in his 


Right is to preſent, or prefer a Clerk to his voided Benefice; and to 

ſuch Perſon it is, to whom the Clerk that hath it in Deſign to make 

himſelf Incumbent of the vacant Benefice, ought to apply himſelf : 

For the Lord Chancellor of Euglaud, or the Lord Keeper of the Great chancellor, 
Seal for the Time being, may, by Vertue of their Office, preſent to or Lord 
any Benefice that is of the Gift of the King, the Value of which is a ah 
under Twenty Pounds in the Books of the King's Firſt-Fruits, and 


Tenths. Lord Chancellor's Caſe. Hobart 214. But it ſeems, that in 
| "13 ancient 
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* the yearly Value of Twenty Marks in the King's Books. 38 E. 2. 3 
and 8, 9. Br. Quare Impedit 65. Fitz. Nat. Br. 35. I. Yet to ſuch 
undervalued Benefices as the Lord Chancellor preſents to, the King, 


if he pleaſe, may immediately give the Preſentment. So if a Feme. 


9 Covert hath Title to preſent to a Church, ſhe cannot preſent by her 
| ſelf alone, but with her Husband, and the Preſentment muſt be by the 
Husband and Husband and Wife, in both their Names, and not by the Husband in 
Wife. his Right, and in the Right of his Wife. 28 H. 6. S. a. Quare Impe- 
The Queen. it 85. But the Queen is a Feme Sole, as it were exempt from the 


19 


W 


any void Church without the King, when the Title thereto is in her. 
| 18 ZE. 3 4 4. 3 H. 7. 14. 5. 1 | | 

Guardian in Guardian in Soccage, or by Nurture, cannot preſent to a Church 
— Right or Name of the Heir, becauſe he cannot. account for it. 
29 E. 3.5. 8 E. 2. Preſentment 10. 7 E. 3. 39. 27 E. 3. 79. 1 Joſh. 


17. b. 88. a. But by Danel, if the Heir be within the Age of Diſcre- 


tion, there the Guardian ſhall preſent. Mich. 3 Fac. Shopland v. Rid- 
ley. 2 Gro. 99. And Berry ſaith, he hath ſeen the Guardian preſent 
in the Name of the Heir, and ſo by Green; but Mr. Hughes, in his 
Parſons Law, makes a Onere of it, and ſuppoſeth it muſt be intend- 
ed of Guardian by Knight-Service, and not of a Guardian in Soccage. 
Hughes Parſons Law, c. 10. F. 76. And it is ſaid and agreed, that 
a Preſentment made by the Guardian, in the Name of the Heir, is a 
good Title for the Heir in a Ozare Iapedit brought by him. 42 E. z. 
_ Onare Impedit 130. Alſo Guardian in Soccage of a Manor, to which 
an Advowſon is appendant, if he be diſturbed, ſhall have a Care Im 


pedit in his own Name, although that he may not make an Account 


thereof. Temp. E. 1. Hobart 132. adjudged : Yet 'tis ſaid by my Lord 

+ Coke, That the Heir ſhall preſent, of what Age ſocver he be, and not 
the Guardian. 3 yt. 156. therefore Cuære. | f 

Feoffor and If one before the Statute of 27 H. 8. c. 10. of Uſes, had enfeoffed 

Fe offee. another in Fee, to the Uſe of the Feoffor and his Heirs, of a Manor 

to which an Advowſon was appendant, the Church becoming void, the 

Feoffor could not preſent to the Church in his own Name, and the 


Statute of Richard IIId. did not aid him; for this Preſentment is not 


like to a Leaſe for Term of Years, made by the Feoffor to a Stranger, 
or Feoffment of the Land, or ſuch like, or a Grant of a Rent out of 
the Land, or a Grant of the Advowſon of the Church to another , 
for this Preſentment is but as a Chattel, and a Thing in Action, veſts 


ed in theſe Perſons, which be Feoffors of the Manor, by Rede and 


4 Grevil Juſtices; but Rede ſaid, That the Feoffor might preſent in the 
Name of the Fcoffees. Paſch. 2 H. 8. Kel. 160. See the Statute 27 


Feoffec, is to preſent. 


k 


H. 8. Of Uſes: For by that Statute, the Cetuyqgue Uſe, and not the 


Vicarage 
void during the Vicarage doth become void during the Vacancy of the Parſonage, 
Vacancy of 5 2 | : | | | 
the Palo the Patron of the Partonage ought to preſent. 19 E. 2. Quare Tmpe- 
nage. dit 178. and (as I conceive) if the Parſonage be filled before the Vica- 
-rage, yet the Right ot Preſenting to the Vicarage doth remain in the 
Patron of the Parſonage. (Ost.) But it is ſaid, That Perſons out- 
lawed, and excommunicated, may preſent to their Churches, and their 
_ Preſentations thall ſtand good, until ſuch Time as they be voided : 


And 


by 


— 
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Uturpation, ancient Time, the Lord Chancellor, g. had the Privilege of pre- 
rs ſenting but to thoſe Livings only of the King's Gift, that were under 


Perſon of the King, and hath a Capacity to grant, or to preſent to 


If the Parſon of a Church be Patron of the Vicarage thereof yet if 


ther Eccleſiaſtical Promotion or Dignity whatſoever, but muſt obtain 


And generally, all Perſons that have Ability to grant, or to purchaſe, D2dinations 
have Ability alſo to preſent to their vacant Churches, according to their 7" 1 
reſpective Rights. Parſons Law, c. 10. But Ongre; Whether the Bi- General Sup 
ſhop may not refuſe the Preſentees of Perſons outlawed, and excom- Poſition. | 
municated, and ſo ſuffer their Churches to lapſe to himſelf 2 

£ CEL A 1 


Ay CH AP. XIV. 
Of Ordination: The taking of what Orders 
neceſſary to make one capable of a Benefice. 
Deacon, what Preferments they are capa- 


ble of. 


Aving ſhewed by what means a Church doth become void, and 4s vell 

how a Perſon may judge of the Patron's 'Title to the Ad- 1 
vowſon thereof, as Things neceſſary to be known, in order to the ta be Epiſco- 
king a Title to a Church Preferment ; I come to a Third Thing alſo pally ordain- 


neceſſary to be known and obſerycd in order thereunto, 2. That the 


Perſon that would take an Ecclefiaſtical Benefice, muſt, to make him- 


ſelf capable thereof, be Epiſcopally ordained, and that as well Prieſt, 


as Deacon : For although, in former 'Time, a Lay-man might have- 
taken a Title to a Deanery, Prebendary, or other Benefice without Cure. 


Mich. 29 and 30 Hlig. Bland v. Maddox. 3 Cro. 79. Paſch. 3 Fac. 


Fairchild v. Gain. 1 Brownlow and Gonldsborongh 201. And a Dea- 


con might have taken a Title to a Benefice with Cure, and enjoyed 

the ſame for the Space of one Year after his Induction, without Prieſts _ 
Orders given according to the Manner and Form in and by the Book Layman and 
of Common- Prayer preſcribed, or formerly by Epiſcopal Ordination. rr 
13 Elis. c. 12. Yet at this Day, neither Layman, nor Deacon, is ca- being admit- 


able of being admitted into any Parſonage, Vicarage, Benefice, or o- ted, without 
- Prieſts Or- 


the Orders of, a Prieſt to qualify him for the ſame. Stat. 14 Car. 2. * 


c. 4. Neither is a Perſon that is mere Laicus, or only a Deacon, ca- 
pable of a Donative : For although that he that hath. a Donative may 
come into the ſame by Lay-Donation, and not by Admiſſion and Inſti- 
tution, yet his Function is Spiritual. Co. Lite. 344. a. in the Caſe of 
St. Burien in Cornwall, ſaid to be reſolved. Roll's Abr. 2. p. 341. So 


that he that is no more than a Deacon, can only uſe his Orders ei- How a meer 


ther as a Chaplain to ſome Family, or as a Curate to ſome Prieſt, or Deacon may 
as a Lecturer without Title: For the Prebendaries of ſome Prebends 8 i 
in Cathedral and Collegiate Churches, are to read Lectures there, by Prebenda- - 
the Appointment of the Founders thereof, and may from thence be “e. 


called Lecturers; but theſe Places are of the Number of Eccleſiaſti- 


.cal Promotions, to which the Incumbents are admited by Collation or 


Inſtitution, of which a Deacon, Cc. as aforeſaid, is not therefore ca- 
pable ; yet the King's Profeſſor of the Law within the Univerſity of 
Ox/ord, may have and hold the Prebend of. S within the Cathe- 

| | | ES MS 5 dral 
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Oꝛdination, dral Church of Sarum, united and annexed unto the Place of the ſame 


Church Pro- 


- Pr ieſis. 


* 
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5 King's Profeſſor for the Time being, altho that the ſaid Profeſſor be 


capableot As no Man is capable of a Churc he w 
motions,muſt dained both Deacon and Prieſt ; ſo no Man is to be accounted, or ta- 


be tried and ken tg be a lawful Biſhop, Prieſt or Deacon in the Church of Eng- 
examined, Jed, or ſuffered to execute any of the ſaid Functions, except he be 


2 Bp. Gib- called, tried, examined and admitted thereunto, according to the Form 
ſon's Code. preſcribed, and ſet forth in and with the Book of Common Prayer, 
yr 82 8 and confirmed by Act of Parliament in the Fourteenth Year of King 


Charles the Second. Hat. 14 Car. 2. c. 4. Or hath had formerly E- 
piſcopal Conſecration or Ordination. See the Preface before the Form 
of Ordaining. + | 8 
And by the Eighth Canon made by the Convocation for the Pro- 
vince of Canterbury in the Year 1603. JVhoſoever ſhall hereafter af. 
firm or teach, that the Form and Manor of making and conſecrating 
Biſhops, Prieſts. or Deacons, containeth any Thing in it that is re- 
pugnant to the Mord of God, or that they who are made Biſhops, 
 ®rieſts or Deacons in that Form, are not lawfully made, nor ought to 
be accounted, either by themſelzes, or by others, to be truly either Bi- 
ſhops, Prieſts or Deacons, until they have ſome other Calling to thoſe 
Divine Offices, let them be excommunicated ipſo facto, not to be reſto- 
red until he repent, and publickly revoke ſuch his wicked Errors. 
Aze for Des- . Formerly the Rule was, and ſo ſay the Statutes 3 and 5 E. 6, 
cons and That none ſhould be admitted a Deacon, unleſs he was One and 
Twenty Years of Age at the leaſt : See the Preface to the old Form 
7 of Ordaining But now by Statute 13, 14 Car. 2. no Man may be 
admitted to that Order, until he be Three and Twenty Years of Age, 
unleſs he hath a Faculty: See the Preface to the new Form of Or- 
daining : And every one that is to be admitted a. Prieſt, muſt be full 


= 


Four and Twenty Years old. Hat. 13 Eliz. c. 12. Vide Gibſon's 


Code. 168. | 
But note, the Caſe of Roberts vers. Pain. Paſ. 1 Fac. 2. B. R. which 


ſee in 3 Mod. 67. one being preſented to the Pariſh of Chriſt's Church 
in Briftol was libclled againſt, becauſe he was not Twenty Three 
of Age when made a Deacon, nor Twenty Four when made a Prieſt ; 
and a Prohibition was prayed upon this Suggeſtion ; 'That if the Mat- 


ter was true, a Temporal Loſs, viz. Deprivation would follow; but 


it was denied, becauſe ſo it is alſo in the Caſe of Drunkenneſs and 
other Vices, which are uſually puniſhed in the Eccleſiaſtical Courts, 


tho' a Temporal Loſs may enſue. | 
Deacon and Regularly, Deacons and Prieſts are to be ordered only upon the 


Prieſts, ar Four Sundays immediately following the Four Ember-Wecks; Cu- 


8 non 31. Faust Solemn Times appointed for the making of Miniſters : 
Orders. But at this Day, upon urgent Occaſion, Orders both of a Deacon and 
Prieſt, may be given on any other Sunday or Holy Day, by every 
Dioceſan, but not to be admitted to the Order of Prieſthood, until he 

hath been a Deacon for the Space of a whole Year ; yet-if for reaſon- 

able Cauſes it ſhall otherwiſe ſeem good to his Biſhop, he may be 
admitted to the Order ob Prieſt in a ſhorter Time. Rubr. Canon 32. 

Nome to be made Deacon and Miniſter both in one Day. No Biſhop 

ought to admit any Perſon to the Order of a Deacon, unleſs ſuch 

whom he ſhall know, either by himſelf, or ſufficient 'Teſtimony, to be 

of virtuous Converſation, and without Crime : Nor ought he to make 

5 any 
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= - ful Succefſors, and to my Power ſhall aſſiſt and defend all Furiſdifti- 


== Perſons by them ordained ; the Form of which Oath was, till altered, 
== as followeth: | 


the Latin 
Tongue, &c 


Articlcs to 
be ſubſcri- 
bed. 


A. B. do utterly teſtify, and declare in my - Conſcience, That the Tve Our ef 
4 4 L : : a | upremacy\» 
Oueen's Highneſs is the only Supreme Governour this Realm, and | 
of all other her Highneſs's Domiuioms and Countries, as well in all Spi- 
14tual or Eccleſiaſtical Things or Canſes, as Temporal; and that no Fo- 
reign Prince, Perſon, Prelate, State or Potentate, hath or ought to 
have any Furiſdiction, Power, Superiority, Pre-eminence or Authority 
Eccleſiaſtical or ; N within this Realin : And therefore Ido utter- 
ly renounce and forſake all Foreign Furiſdi Etions, Powers, Superi ori: 
ties and Authorities ; and do Promiſe, that from henceforth I ſhall bear 
Faith and true Allegiance to the . Highneſs, her Heirs amd lac 
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ons, Privileges, Pre-eminencies and Authorities granted, or belonging 
to the Queen's Highneſs, her Heirs and Succefſors, or united ard annex- - 
ed to the Imperial Crown of this Realm. So help me God, and by the 
Contents of this Book. | EIS TRE 


wy 8983 
_— — — 


Alſo the Oath of Obedience is commonly adminiſtred by Biſhops to 


[| A. B. do truly and ſincerely acknowledge, profeſs, teſtify and declare Oath of O- 
in my Conſcience before God and the World, That our Sovereige Lord OE 


King James is lawful and rightful King of this Realm, and if all o- B [ 


ther his Majeſty's Dominions and Countries ; aud that the Pope, net 
ther of himſelf, nor by any Authority of the Church or See of Rome, or 


by any other Means with any other, hath any Power or Authority to 2 


depoſe the King, or to diſpoſe any of his Majeſty's Kingdoms or T)oni- ö 
7107s; or to authorize any Foreign Prince to invade or anus hin, or | 3 
his Countries, or to diſcharge any f his Subjects of their Allegiance 

and Obedience to his Majeſty; or to give Licence or Leave to any of 
them to bear Arms, raiſe Jumult, or to offet any Violence of Hurt 

to his Majeſty's Royal Perſon; State or Government, or to amy of 
bis Majelty's Subjects within bis Majefty's Dominions. 


Alſo 
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. = = Allo Ido ſivear from my Heart, That notwithſlanding any Declara- 
8 tion or Sentence of Excommunication or Deprivation made or granted, 
or to be made or granted by the Pope, or his Succefſors, or to any Au- 
thority-derived, or pretended to be derived from him or his See, againſt 
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0 f i the ſaid King, his Heirs or FSaccefſors, or any Abſolution of the ſaid 
1 4 Subject from their Obedience : I will bear Faith and true Allegiance 
77 ro his Majeſty, his Heirs aud Succeſſors, and him and them will de- 
"8 0 end to the uttermoſt of my Power, againſt all Conſpiracies and Con- 
alt ov tempt whatſoever, which ſhall be made againſt his or their Perſons, 
bi i their Crown and Dignity, by Reaſon or Colour of any ſuch Sentence 


or Declaration, or otherwiſe, and will do my beſt Endeavour to diſcloſe, - 
and make known unto his Majeſty, his Heirs and Succeſſors, all Trea- 
ſons and traiterons Conſpiracies, which T ſhall know or hear of, to be 
againſt him, or any of them. 
And I do further ſwear, That I do from my Heart abhor, deteſt and 
21 as impious and heretical, this damnable Doctrine and Poſition, 
That Princes which be excommunicated, or deprived by the Pope, may 
be depoſed, or murthered by their Subjects, or any other whatſo: 
ever. . | 
And I do believe, and in my Conſcience am reſolved, T hat neither the © 
Pope, nor any Perſon whatſoever hath Power to abſolve me of this Oath, | 
449 oa Part thereof, which I acknowledge by good and full Authority to be 
1  dawfully ni niſtred unto me, and do renounce all Pardons and Diſpen- 
1 | ſations to the contrary: And all theſe Things I do plainly and ſincere- 
"8 ly acknowledge and ſwear, according to theſe expreſs Words by me ſpo- 
1 | ken, and according to the plain and common Senſe and Underſtanding 
{88 2 N i of the ſame Words, without\ any Equivocation, or mental Evaſion, oͥt 
1 
; 
| 
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= ſecret Reſervation whatſoever ; Aud I do make this Recognition and : s 
1 Acknowledgment heartily, willingly and truly upon the true Faith es 
; Chriſtian. So help me God. Stat. 3 Jac. 1. cap. 4. EE FR 
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Wi. Ne Oaths! But theſe two Oaths are now both repealed and abrogated by the R- 
1 1 Statute of 1 V. and M. Sefſ. 1. cap. 8. and new Oaths are thereby ap- 
14 EEE > = ag pointed. Ard all Perſons who were obliged to take the ſaid abrogated 
1  .,, Oaths, are now to take the new Oaths appointed by this Statute, in 
1 ſuch Manner, at ſuch Times, before ſuch Perſons, in ſuch Courts or 
. Places, as they ſhould or ought to have taken the ſaid abrogated Oaths, 
. or either of them, in caſe they had not been abrogated; And that every 
1 Perſon who ſhall neglett or refuſe to take the ſame, ſhall incur and be 

„ | _ *M luable to the ſame Penatties, Forfeitures, Diſabilities, as by any Sta- 
2/18 tute was appointed, for or upon Neglect or Refuſal to take the former 
3 abrogated Oaths. | A 3s 


11 And the Oaths required now to be taken by this Statute, are in theſe 
1 Words following: ; 


5 | The new I A. B. do ſincerely promiſe and ſwear, That I will be faithful, and 
_ Oats. lu bear true Allegiance to his Majeſty King George. So help we 
„„ EET . 8 | 


þ | |; | I QA. B. do ſerear, That I do from ny Heart abhor, deteſt and ab jure, as 
= 8 impious and heretical, that damnable Doctrine and Poſition, That 
Princes excommunicated or deprived by the Pope, or any Authority of 

the See of Roxze, may be depoſed or murdered by their Subjects, or any 

other whomſoever. 5 N And 

3 | | 


and J/alle's Caſe. Paſch. 9. Fac. Davis 73. But if ſuch Perſon be or- 


4nd TI do declare, That no Foreign. Prince, Perſon, Prelate, State Oꝛdination, 
or Potentate, hath or ought to have am Furiſdiction, Power, Superio- I. 
rity, Pre-eminence or Authority Eccleſiaſtical or Spiritual within this 
Realm. So help me God. | | 
The Form and Manner of making or ordaining Deacons, &c. is Form of 
thus. When the nn appointed by the Biſhop is come, after Morning _—F ous 
Prayer ended, there ſhall be a Sermon of Exhortation, declaring the 
Duty and Office of ſuch as come to be admitted Deacons, how neceſſa- 
ry that Order is in the Church of Chriſt, and alſo, how the People 
ought to Eſteem them in their Office. 
After which the Archdeacon or his Deputy ſhall preſent unto the Bi- 
ſhop (litting in his Chair near to the Communion Table) ſuch as deſire 
to be ordained Deacons (each of them being decently habited) ſaying 
theſe Words: 1 | 
Reverend Father in God, I preſent unto you theſe Perſons here pre- 
ſent, to be admitted Deacons. Then the Biſhop ſays, Take heed that 
the Perſons whom ye preſent unto us be apt and meet for their Learu— 
ing and $0d'y Converſation, to Exerciſe their Miniſtry duly to the Ho- 
nour of God, and the Edifying of his Church. And the Archdeacon 
ſhall Anſwer. I have enquired of them, and alſo examined them, and 
think them fo to be. 175 | | 
Then the Biſhop ſhall ſay unto the People. Brethren ! If there be 
any of you who knoweth of any Impediment or notable Crime in any of 


' theſe Perſons now preſented to be ordered, ordained Deacons, for the 


which he ought not to be admitted to that Office, let him come forth 
in the Name of God, and ſhew what the Crime or Impediment is. 


And the ancient Way was not to Ordain any, but on an Acclamati- 


on of the People, he 7s worthy, he is juſt, &c. which ſhews that origi- 
nally Ordination depended on an Election of the People. But a Right 


Reverend Prelate tells. us that Method hath been changed for a Thou- 


ſand Years paſt, though herein he ſeems Miſtaken. P. 305, 307. Code 171. 

It any Impediment or great Crime be objected againſt him that is to hn crimes 
be made either Prieſt or Deacon at the Time that he is to be ordained, obetted, Bi. 
the Biſhop is bound to ſurceaſe from ordering him, until the Party ac- ſhop to ſur- 
cuſed ſhall be found clear of that Crime, Ruhr. If a Perſon that doth e. 
deſire to be ordered a Prieſt or Deacon be a Baſtard, he is not without 


Diſpenſation to be ordered. 11 H. 4. 78. a. But the King, as well 


as the Archbiſhop, may diſpenſe with ſuch Perſon, ſo that he may be Baſtards. 
admitted to Holy Orders. 5 Ch. de Jure Fccleſraſtico, arid in Horſeful 


dained, and made Parſon of a Church, although he is deprivable, yet 
if he doth obtain a Diſpenſation from the King or Archbiſhop before 


= - Sg deprived, he ſhall retain the Benefice. 11 H. 4. 38, 76, 77, 


For the preventing of Orders to be given to unworthy Perſons, it z: Eee 
hath been enacted, That if any Perſon 02 Perſons whatſoever, ſhall oz $0 
do at any Time receive o2 take any Money, Fee, Reward oz any other king recs or 
P2ofit directly 02 indirefly, o; ſhall take anp Pꝛomiſe, Agreement, Co- Rewards for 
venant, Bond 02 other Aſſurance, fo recctve any Boney, Fee, Reward, naten 


02 any other Pꝛofit, directly oz indiretly, either to him oz themſelves, o: 5 


to any other of their, 02 any of their Friends (all ozdinarp and lawful 


Fees only excepted) fo? oz to p2ocure the oꝛdaining 02 making of any 
e . Wd - > | Pint- 
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a to pꝛeach, that then every Perſon and Perſons ſo offending, ſhall foz e. 
ns very ſuch Dffence fozfeit and loſe the Sum of Fozty Pounds of lawtul 
Money of England; and the Party ſo coꝛtuptiy ozdatned, oꝛ made Yi. 
Forfeitures. niſter, 02 taking Ozders, ſhall fozfeit and loſe the Sum of ten Pounds. 
And if at any Time within ſeven Pears next after ſuch coprupt entring 
into the Miniſtry, oꝛ receiving of Oꝛders, he ſhall accept o2 take any 
Benefice, Living 02 Pꝛomotion Eccleſiaſtical, that then immediately 


from and after the Jndufing, Jnveſting 02 Inſtallation thereof oz there. 


into had, the lame Benefice, Living and Pꝛomotion Eccleſiaſtical ſhall 
be eftſoons meerly void ; and that the Perſons oz Perlons to whom 
the Advowlon, Gift, Pzeſentation 02 Collation ſhall by Law appertain, 
thall and may, by Uertue of this Act, pꝛeſent o2 collate unto, give and 
diſpoſe of the ſame Benefice, Living oz Pꝛomotion Eccleſiaſtical, in ſuch 
ſozt to all Jntents and Purpoſes, as if the Party ſo inducted, inveſted 62 
inſtalled had been, oz were naturally dead, any Law, Ozdinance, Qua- 
lification oz Diſpenſation to the contrary notwithſtanding. The one 
Motety of all which Fozfeitures ſhall be to cur” Sovereign Lady the 
Queen, her Heirs and Succeſſo2s, and the other Moiety to him oz them 
that will ſue fo2 the ſame, by Aﬀton of Debt, Bill, Plaint 02 Inkozma⸗ 
tion in any of her Majeſty's Courts of Recozd, in which no Ciloin, 
Dꝛotection, Pꝛivilege oꝛ Clager of Law ſhall be admitted oz allow- 


ed. 


Office of a It appertaineth to the Office of a Deacon, in the Church where he 
Deacon. ſhall be appointed, to ſerve in aſſiſting the Prieſt in Divine Service, 
and in Diſtribution of the Communion, to read the Holy Scriptures and 
Homilies in the Church, to inſtruct the Youth in the Catechiſm, in the 
Abſence of the Prieſt to baptize Infants, and to preach, if he be ad- 
mitted thereunto by the Biſhop, Rubrich. And alſo to bury the Dead, 
and folemnize Marriage. Conſins Tables, Tab. 12. But before he be 
four and twenty Years of Age he may not be admitted to preach, nor 
to baptize, nor to adminiſter the Lord's Supper, and all Tolerations, 
Diſpenſations, Qualifications and Licences whatſoever to be made to 
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8 Miniſter 02 Miniſters, oz giving of any Ozders oz Licence oz Licences 
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the contrary hereof, are meerly void in Law, as if they never were. 


Stat. 13 Eliz. c. 12. 


- 
* 


Not to con- If a Deacon be of the Age aforeſaid, neither he, nor any Perſon, 


e Leg may preſume to conſecrate and adminiſter the Holy Sacrament of the 


' &c. until Lord's Supper before ſuch Time as he ſhall be ordained Prieſt, accord- 


orcainee® ing to the Form and Manner in and by the Book of Common Prayer 
d Wc preſcribed, unleſs he hath formerly been made Prieſt by Epiſcopal Or- 
dination, upon Pain to forfeit for every Offence the Sum of one hun- 
dred Pounds; one Moiety thereof to the King's Majeſty, the other 
Moiety thercof to be equally divided between the Poor of the Pariſh 


where the Offence ſhall be committed; and ſuch Perſon or Per- 


| ſons as ſhall ſuc for the ſame, by Action of Debt, BiH, Plaint or In- 
formation, in any of his Majeſty's Courts of Record, wherein no Eſ- 
ſoin, Protection or Wager of Law ſhall be allowed, and to be diſabled 
from taking, and being admitted into the Order of Prieſt, by the Space 

of ane whole Year next following. But this Penalty doth not extend 


14 Car. 2. to the Foreigners or Aliens of the Foreign Reformed Churches allow- 


AY 


AX dex. in Euglaud. Stat. 14 Car. 2. c.4. - Mo2 to any Perſon diſſenting from 1 
Diſſenters. the Church of England, (except Papiſts and Popiſh Reculants) in by 1 


* 


ed, or to be allowed, by the King's Majeſty, his Heirs and Succeſſors 


with Cure, and doth Adminiſter the Sacraments, marry, Gc. theſe, 


* — — r. ——̃— n 
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ly Owers, 02 pꝛetended holy Ozders ; noꝛ to any Pꝛetender oz Teacher Vethod of 
of any Congregation of diſſenting Pꝛoteſtants, taking the Daths, and CAA 185 
ſubſcribing and making the Declaration, as by the Ad is direged. Stat. 

1 W. and M. cap. But ere, Whether it be lawful or ſafe, for one 1 pr 17 
that is but a Deacon, to aſſiſt a Prieſt in the Diſtribution of the Com- .. = 
munion ; for if that be conſtrued to be an Adminiſtration thereof, it is 
prohibited to a Deacon, and by doing it he forfeits one Hundred Pounds, 

Stat. 14 Car. 2. c. 4. for the Words of the Statute are, Noz may he 
pꝛeſume to Conſecrate oz Adminiſter, 8c. — 

A Prieſt by his Ordination receives Authority to preach the Word, A Prieſt's 
and adminiſter the Holy Sacraments in the Congregation where he * 
ſhall be lawfully appointed thereto. Rubr. Stat. 1 Mar. c. - 
notwithſtanding he may not preach without the Licence either of the 
King, or his reſpective Archbiſhop, Biſhop or other lawful Ordinary, 
or one of the Univerſities of Oxford or Cambridge. Stat. 1 Mar. c. 

3. 14 Car. 2. C.4. 13 El. c. 12. But a Licence by the Biſhop of any 

Dioceſe, is ſufficient, although it be only to preach within his Dio- Licence to 
ceſe, the Statute not requiring any Licence by the Biſhop of the preach, 
Dioceſe where the Church is. Paſch. 15 Car. 2. B. R. Brown v. 

Spence. 1 Keble 503. But this is only to be intended, ſo as to ſatis- 

fy the Words of the Statutes, as not to be puniſhed by them, for 

want of a Licence to preach; for I take it, a Preacher by the Canons 

is oblig d to procure a Licence from the Biſhop of the Dioceſe in which 

his Church 1s, notwithſtanding any former Licence obtained by him 

from another Biſhop, but ſee more of this Matter, Ch. 33. But if a Per- 


ſon, that is a meer Lay-man, be admitted and inſtituted to a Benefice 1fa — 
man adm 


ted, admini- 


and all other Spiritual Acts, perform'd by him during the Time he ter, Ss. 
continues Parſon in Fact, are good, ſo that the Baptized by ſuch Perſon 
are not to be re- baptized, nor Perſons married by him to be married a- 
gain, to ſatisfy the Law. Paſch. 42 El. B. R. Cuſtard v. Mindet, 3 Cxo. 
775. and by Moor the ſame Caſe, 606. 35 3 
To what is before ſaid touching Ordination, &c. we may add the Nash e 
following Remarks, 1g. | | Clergy, p. 
The 33 Canon expreſsly requires, That no Perſon ſhall be admitted 14 and 429. 
into holy Orders, except he produce a Preſentation to the Biſhop of ſome 
Eccleſiaſtical Living then void within his Dioceſe, and bring a Certifi- 
cate that he is provided of ſome Church, or of ſome Miniſter's Place v1- 
cant, either iu a Cathedral, or Collegiate Church, or that heis a Fellow 
or Chaplain in ſome College, either in Oxford or Cambridge, or Maſter 
of Arts of five Tears ftanding in the Univerſity, and Living there at 
his own Charge, or unleſs the Biſhop himſelf ſhortly intends to admit him 
to ſome Benefice or Curacy. | 5 | 
And 'tis ſaid, If a Biſh op Ordains a Clerk without a Title, he is bound. Eccleſiaſtt- 
to keep him till preferr'd to ſome Benefice. In Conformity whereto cal Tules. 
Archbiſhop Laud ſent Letters to all his provincial Biſhops, requiring 
them not to admit any Perſon into Orders, but thoſe who had a Title 
tor their Maintenance; and in thoſe Letters declar'd what ſhould be 
a Title, 218. EO 55 
A Preſentation to ſome Eccleſiaſtical Preferment, a Certificate that 
he is provided of ſome void Church, a Grant of ſome Petty Canon's 
Place, or the like in a College or Cathedral Church, a Fellow of ſome 
College in our Univerſities, or a Chaplain there, a Maſter of Arts of 
tive Years ſtanding, or if the Biſhop who Ordains him, intends in ſome 
ſhort Time after to admit him to ſome Benefice or Curacy then void. 
| Hh 2 But 
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„fall within any of thoſe Titles? 


15 El. c. SK 
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3. If he will inſtruct the people out of thoſe Scriptures ? 
4. If he will be faithful to Adminiſter thoſe Doctrines and Sacra- 


But tis query d, whether a Lecturer or a Chaplain to a N 4 will 

Note alſo by the 44 Canon. No Biſhop is to admit any Perfon into 
Orders, who is not of his own Dioceſe, unleſs he is of one of our Uni- 
verſities, or bring Dimiſſory Letters from the Biſhop in Whoſe Dioceſe 


he reſides. 


muſt bzing a Teftimonial from four Perſons (known to the Biſhop, to 
be of ſound Religion) of his Life and Doctrine; that is as to his Man- 


ners, for the chief Ihings to be enquir'd into are, Whether the Perſon be 


commendandus ſcientia & Mortbus , and the Biſhop himſelf may on his 
Examination be the Proper Judge of his Learning, but as to his Man- 
ners he muſt be directed by the Teſtimony of other Perſons, 


form of or The Form now uſed in ordaining a Prieſt is thus: 


After the Veni Creator Sung, and ſome Prayers Read, the Biſhop 
with ſuch Pricſts as are preſent, laying their Hands ſeverally on the 
new Prieſts Head, the Biſhop Pronounces theſe Words. Fo 

Receive thou the Holy Ghoſt for the Office and JVork of a Prieft in 


the Church of God now committed to thee by the Impoſation of our 
- Hands, whoſe Sins thon doſt forgive are forgiven, and whoſe Sins thou 


doſt retain are retained, and be thou a faithful Diſpenſer of the Mord 


of God, and of his holy Socraments, in the Name of the Father, and 


of the Son, and of the Holy Ghoſt. Amen. 
'Then the Biſhop delivers a Bible to him with theſe Words. 


Take thou Authority to Preach the Word of God, and to Miniſter | 


the Sacraments in the Congregation where thou ſhalt be lawfully. ap- 
pointed. | 3 
The late learned Biſhop of Sarum informs us, That ſome Ad- 
ditions were made to this Form, after its firſt Inſtitution, by asking the 
Prieſt theſe Queſtions previous to his Ordination, 91. 
1. Whether he thinks himſelf truly called, according to the Will of 


God ? | 
2. If he believes that the Holy Scriptures contain all Doctrines ſuf- 


ficient for Salvation 2? 


* 


ments e 3 
5. If he will (endeavour to) baniſh all falſe Doctrines? 


6. If he will be diligent in Prayers and Reading the Scriptures, and 
in his Studies, laying aſide the Study of the World ? 


7. If he will be diligent to order himſelf and his Family according 
to the Doctrine of Chriſt. „ 1 


8. If he will maintain and promote Quietneſs and Peace, and Love 


among Chriſtian People ? 


9. Whether he will obey his Ordinary ? 
Jo all which he was to Anſwer in the Affirmative. 
But if the ſaid Queſtions were ſeriouſly conſider'd before ſuch An- 
ſwers were given, eſpecially the firſt Queſtion, J/hether he thinks him- 


ſelf truly called according to the Mill of God? that is, enwardly mo- 
ved by the holy Ghoſt to take upon him the Miniſtry ; it might prove 


not only of more Advantage to the Church of England, and Religion 
in general, but likewiſe be a nappy Means of procuring the Bleſſing of 
God, both on himfelf and thoſe 

Care, e Fe: | 


But 


And by the Statute 15 EI. c. 12. pe who is to be odatned a red 


who ſhall be afterwards under his 
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But when the Anſwers are ſuddenly and unpremeditately pronoiine'd Ezelentati⸗ 
as moſt commonly they are without any previous Conſideration of the 9 
Importance of the Queſtion, when a Man enters into Orders only to K 
entitle himſelf to a Benefice without any inward Call from the Holy 

Ghoſt, if this be the Caſe, ſurely the Man ſpeaks falſe in the Preſenec 

ok God, and that too on the moſt ſolemn and ſacred Occaſion, and tis 

very improbable, That the God of Truth ſhould give a Bleſſing to the 

e of ſuch à Perſon who entred inte his Service with a wilful and 
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1 being declared in the foregoing Chapters, what Things are to The Ways 
be known, and obſerved, by a Perſon that would take a Title to an and Means 
Eccleſiaſtical Benefice in order thereto; I come now to ſpeak particu- Syn — 
larly of the ſeveral Ways or Means by which ſuch Title may be ta- become law- 
ken, or by which a Perſon may make himſelf the lawful and complete pal Incum- 
Incumbent of a Church Promotion. 8 ns wi 
The Ways or Means by which a Clerk may become the lawful In- Areordinary 
cumbent of a Church, are either ſuch, as that one of them muſt be te 
obſerved by every one that will ſettle himſelf by legal Title in any 
Eccleſiaſtical Benefice, or ſuch as are only to be uſed to open his Way, 
in eafe the Clerk is ſtopped in his Proceedings by any of-thoſe Means 
by which a Title may be had. The Ways by which a legal Title is several orai- 
taken, are either ordinary, or extraordinary; the ordinary Ways or nary Ways. 
Means are by Preſentation, Inſtitution, or Collation, and Induction, or | 
by Donation, or laſtly by Election and Confirmation. | | 
The firſt Thing to be done then, and which is the moſt uſual Way |, To obs 
of taking a Title, is to obtain the Preſentation of him that ought to pMM1.% 25" 
preſent to the void Benefice, with Admiſſion, Inſtitution, and Induction on. 
© thereupon, The Patron's Preſentation is the Nomination of a Clerk 
unto the Biſhop or Ordinary for the Tinie, to be by him admitted and 
inſtituted into the Church, or Benefice that is void. Hughs's Abr. Tit. 
Advowſon 132. Preſention, Nomination and Collation, are ſometimes pee entntt. 
in Law uſed for the ſame Thing. 14 FH. 7. 22, and yet they are com- on, Nomina- 


- [|* _ monly diſtinguiſh'd; for Preſentation is an Offering of the Clerk to the Hon 298 
- |©* Ordinary; and as is before ſaid, Nomination may be the Offering of a ſometimes 
Clerk to him that may and ought to preſent him to the Ordinary, by the ſame, 
reaſon of a Grant made by him that hath the Power of preſenting, ob- noni : 
liging him thereunto; and Collation is the Giving of the Church to the ed. 
Clerk, and is that Act by which the Ordinary doth admit and inſtitute 
a Clerk to a Church, or Benefice of his own Gift, in which Cafe there 
| 2 iS 
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Pecfentat- is no Preſentation. Preſentation ſometimes is taken, to comprehend 


dns, Se. not only Preſentation, but Admiſſion, Inſtitution and Induction alſo; 


PAY) 9 | 
Preſentation As if one grant an Annuity until a Clerk be preſented to a Benefice, it 


| largely ta- ſhall not determine until Induction, which is the perfecting of the 
en. Ne . , | "SEE | 
Preſentation, by Tiſden Juſtice ; yet the Statute 12 Car. 2, for Con- 
firmation of Miniſters, which hath a Proviſo not to Prejudice thoſe 
who were preſented by the King before 9 December 1659, was held, 
that thoſe who were then preſented, altho not inſtituted and inducted, 
were within that Proviſo. Hill. 16 and 17 Car. B. R. Harris v. Mil- 
3 lis 1 Levinz, 156. ſame Caſe. 1 S$iderfin 239. and 1 Keble 844. If 
Preſentation Preſentation or Nomination be made in Writing, it is not properly a 
in Writs Peed, but an Inſtrument in the Nature of a Letter Miſſive to the Bi- 


is as a Letter » * i YM , 
Miſive.e ſhop or Ordinary, to exhibit to him a Clerk to have a Benefice voided, - 


Co. Litt. 120, a. and it is uſually in this, or the like Form, when it is 
The Form made to the Archbiſhop of Canterbury: ReverendiſJimo in Chriſto Pa- 
thereof. ri & Domino Domino A. Permiſſione Divina” Cantuarienſi Archie- 
piſcopo totius Aneliæ Primati & Metropolitano, ejuſve in abſentia Vi- 
| tario ſuo in rebus Spiritualibus generali ; aut alicuicunque in hac parte 
Ou” ſulficientem authoritatem habenti. If it be made to the Archbiſhop of 
York, the Word 7otins is to be omitted: If to any other Biſhop, it muſt 
ſay, Reverendo in Chriſto Patri & Domino Domino P. Permiſſione 


Divina Epi ſcopo, ejnſee in abſentia Vicario ſuo in Spiritualibusgenerali, © 


aut alicuicunque in hac parte ſufficientem authoritatem habenti. Pre- 
nobilis A. B. Baro de C. verus & indubitatus Patronus R:forie Ec- 
cleſiæ Parochialis de D. ſalutem in Domino ſempiternam, ad Eccleſi- 
am Parochialem de D. preditt veſtræ Diæceſis modo per mortem natu- 
ralem F. F. ultimi Incumbentis ibidem vacantem, & ad meam Pre- 
ſentationem pleno ure ſpectantem; Dilectum mii in Chriſto G. H. 
Sacre Theologiæ Profeſſorem Paternitati veſtræ præſento, humiliter 
ſupplicans ut prafatum G. H. ad dictam Eccleſiam admittere, igſumg; 
in Refforiam ejuſdem Eccleſiæ inftitui, & induci facere, cum ſuis Ju- 
ribus & pertinentiis univerſts, cateraque ommia & ſingula peragere & 


" adimplere in hac parte, que ad veftrum munus 3 e pertinere 


. it ſay, [ad Rectoriam!] it is as good as if it be [ad Eccleſiam] Trin. 8. 
„ Fac. King v. — 2 Cre. 248. And the Preſentation being made in this 
| Form, if the Biſhop be inhibited, or the See voided, before Inſtitution 
is had of the immediate Biſhop, yet the Preſentation is good to the 
3 Metropolitan or other Guardian of the Spiritualities — 
Damus; Cn- If the King doth grant a Preſentment by his Letters Patents by theſe 

_ cedimus, &c. Words, Damus, Concedimns, &c. without any Words of Preſentment, 
Kings pre. Yet it ſeems, that this ſhall amount to a Preſentment, and to be a ſuf- 
ſentment. ficient Warrant to the Biſhop to inſtitute the Clerk preſented. 2 Rolls 
Ar. 353. Dubitatur 19 E. 3. Quare Impedit 60. And it is not ma- 


videbantur dignemini cum fax yo In cujus rei teſtimonium, &c. 


terial what Seal is put to the Preſentation; and yet it is ſaid, that a 


Preſentation made by the King under the Exchequer Seal is not good. 

Wat Seal. Jin. 8. Fac. King v. — 2 Cro, 248. However, if the King doth pre- 
ſent pleno Jure by Letters Patents under the great Seal of England,to a 
Church, Parcel of his Dutchy of Lancaſter, it is as good as if it had been 

made under the Dutchy Seal. Trin. 8 Fac. King v. Emerſton, Brown- 


low and Gouldsborough 1. 162. 2 Rollis Air. p. 182. The King 0. the 
Biſhop of Lincoln. Mich. 11 Fac. Moor $74. So if it had been made 


under the Privy Seal without the Broad Seal, tho' I think thoſe that 


have Livings of the King above Value have both. 771. 8 Ja. King 
| 3 | | | | ® » v. mn———_ 
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v. — 2 Cro. 248. The Reafon of theſe Caſes ſeems to be, becauſe Admiſſion 
nothing is granted or given by a Preſentation, it being but a Com- a 
mendation of a Clerk to the Ordinary, or a Declaration of the King's NA 
Will, and not any Intereſt, and may be made as well by the Word of That 4 Pre- 
the Patron only (unleſs a Corporation aggregate be Patron, for they ſentation 
muſt preſent under their common Seal.) 13 H. 8. 12 Br. Corporati- de by 
on $1. as by an Inſtrument in Writing. 19 E. z. Ozare Impedit 60. che 
38 E. 3. 3. Trin. 8 Jac. King v. — 2 Cro. 248. Co. Litt. 120. 
Dubitat Mich. 1649. Canes and Osby's Caſe. Stile p. 156. And 

that not only in the Caſe of the King, but alſo of a common Perſon. 

Mich. 21 Car. 2. B. R. Clerk v. Heath. 1 Siderfin 426. 2 Keble 484. 

Co. Litt. 120. 'That is, if the Patron be in the Preſence of the Ordi- 

nary : However, the King may preſent to a Living by his Letter. 

Mich. 1649. Stile 156. 2 E. 1. Rot. patentium Membrana 5. 

'The Clerk being furniſhed with a Preſentation, he is to apply him- 2. Admiſſion 
ſelf to his Ordinary for Admiſſion and Inſtitution ; and the Biſhop of and Inſtitu- 
the Dioceſe within which is the void Church, for the moſt Part, is the 1 
Ordinary by whom he ought to be admitted and inſtituted ; and tho' and how. ; 
the Church is lapſed to the Metropolitan, yet if the Patron doth 

eſent before the Metropolitan collate his Clerk, his Preſentation 
may be directed to the Ordinary of the Dioceſe, who may thereupon 
inſtitute the Clerk preſented. Roll's Abr. 2. p. 348. Contra, Hill. 41 
Eliz. B. R. by Popham. But when the Sce is void, the Dean and 
Chapter, or other Guardian of the Spiritualities by Cuſtom have the 
Authority of admitting and inſtituting; or if the See being full, the 
Archbiſhop viſiting his inferior Biſhop doth him inhibit, during his Vi- 
ſita tion, (as the Uſe is) and a Church within the Dioceſe viſited doth 
Lapſe to the Ordinary of the Dioceſe, the Biſhop, and not the Metro- 
politan, ſhall have the Benefit thereof, and the Biſho may not collate 
his Clerk, (becauſe by the Inhibition his Power of Juriſdiction is ſuſ- 
pended) but muſt preſent him to the Metropolitan, who ought to inſti- 
tute him. Tin. 13 Cor. B. R. between Dodſon and Lynn, agreed 
by the Civilians. But this,Caſe being argued upon another Point, was 
not reſolved. Jutrat. Trin. 11 Car. Rot. 446. Roll's Abr. 2. p. 357. 
Admiſſion and Inſtitution may alſo be made by a Commiſlary,” having 
a Deputation to that Purpoſe. 3 E. 3. 5, and 6, and may be by ano- 
ther Perſon than the Ordinary. Roll's 2 Rep. 100, For there are 
many Peculifrs, wherein neither the Archbiſhop or the Biſhop are to Peculiars. 
make luſtitution, (5c. but the Proprietor of that Peculiar, in which 
there is this Difference in ſuch Peculiars; that if it belong to a Dean 
and Chapter, or other Eccleſiaſtical Body there, although they have 
the Right of making all Inſtitutions, (5c. within the Peculiar, yet 
Inſtitution made in ſuch caſe by the Metropolitan is not void, but voi- 
dable only, for that the Dean and Chapter being an Eccleſiaſtical Bo- 
dy, ſhall not be intended free from ordinary Juriſdiction and Vilitati- 
on, therefore the Archbiſhop ſhall be ſuppoſed to have a concurrent 
Juriſdicton there; but where Peculiars are in Lay-Hands, which are 
free from all ordinary Juriſdiction, in ſuch caſe Inſtitution by the Or- 
dinary or Archbiſhop is meerly null and void. Hill. 36, 37 Car. 2. 

C. B. Wrighton v. Brown, 3 Levinz 211. 

Lhe Ordinary, whoever he be, that doth admit the Clerk, is firſt , 
to examine him, that he may be able to judge of his Ability to ſerve on in 70 
tho Cure of the Church to which he is repreſented. 14 H. 7. 22. 4 Time. 


E. 3. Quare Iinpedit 128. Doctor and Student, c. 26. J. 2. But the Or- 
18 dinary 
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dinary is not bound inſtantly, upon Requeſt: made, to examine the 
Preſentee, &c. but may appoint a convenient 'Time and Place for the 
Clerk to attend him to be examined. 15 H. 7. 6, 7. 14 H. 7. 22. And 
by the Canon made, i Fac. c. 95. it is Ordained, That although the 
Ordinary in former Times, had two Months given him to enquire, and 
inform himſelf of the Suffictency and Quality of every Clerk, the Ordi- 


nary ſhall have but twenty eight Days only for that purpoſe. Rolls 
Ahr. 2. p. 355. And the Common Law doth allow him Time to be 


adviſed. 14 H. 7. 22. 15 H. 7. 6, 7. 


The 39 Ar- 
tifices to be 
ſubſeribed. 


After the Clerk is examined, (if he be to be admitted unto a Bene- 
fice with Cure) he is to ſubſcribe the Articles of Religion, common- 
ly called the Thirty-nine Articles, agreed upon in Convocation in the 
Year 1562. And this Subſcription muſt oe made in the Preſence of the 
Ordinary, (and not of his Chaplain, or Secretary only,) and that alſo 
before the Clerk is admitted to the Benefice to which he is preſented, 
Stat. 13 Eliz. 12. And the Ordinary is not bound to offer the Articles 
to the Clerk to be by him ſubſcribed, and to require him to do it, but 
the Clerk is himſelf to offer to ſubſcribe them ; and in this Caſe, upon 


the Clerk's Neglect to ſubſcribe the Articles, the Church remains void, 


„„ 6 


Fiat. 1 4 Car. 


2. c. 4. 
Memora nd. as 


to the 36th 


Article for 
Conſecrati- 
on of Bi- 
ſhops, c. 


as never full of ſuch Clerk, and no Sentence of Deprivation is neceſſary, 
by reaſon that he never was Incumbent, but the Admiſſion and Inſtitu- 
tion are void; but otherwiſe it is, upon Neglect, or refuſing to read 


the Articles. Trin. 24 Elig. the Queen . Biſhop of Lincoln & Cock. 


1 Anderſon, Caſe 136. 
And in ſubſcribing unto the ſaiq Articles, the Clerk ſhould remem- 


ber that it hath been enacted that — - Chereas the ſir and thirti- 
eth Article of the Mine and thirty Articles afozeſaid, is in theſe 
Wozds following : (That the Book of Conlecration of Archbithops, 
and Biſhops, and ozdatning of Pꝛieſts and Deacon s, lately ſet fozth in 
the Time of King Edward the Strth, and confirmed at the ſame 
Time by Authozity of Parliament, doth contain all Things neceſſary 
to ſuch Conſecration and Owdaining, neither hath it any Thing that 


ok it ſelf is ſuperſtitious and ungodly ; and therefoze, whoſoever are 


Conſccrated, 02 ©1dered, accozding to the Rites of that Book, ſince 
the ſecond Pear of the afozenamed King Edward, unto this Time, oz 
hereafter, ſhall be Conſecrated oꝛ D2dered ac coꝛding to the ſame Uites; 
we decree all ſuch to be rightly, oꝛderly andlawfully Conſecrated and Oz⸗ 


made unto the ſatd Articles, byany Deacon, Pꝛieſt oꝛ Eccleſiaſtical perſon 


02 other Perſon whatſoever, who by any Lawnow in fozce, is required to 
ſubſcribe unto the ſaid Articles, ſhall be conſtrued, and taken to extend, 
and ſhall be applyed (fo2 and touching the laid ſix and thirtieth Arti- 
cle) unto the Book, containing the Fozm and Manner of Making, 
Ozdaining and Conſecrating of Biſhops, Pꝛieſts and Deacons, in this 


Act mentioned, in ſuch Sozt and Banner, as the ſame did heretofoze 
entend unto the Book let kfozth in the Time of King Edward the 


Sirth, mentioned in the ſaid Six and thirtieth Article; any Thing in 
the ſaid Article, oz fn any Statute, Act oz Canon heretofoze had oz 


made to the contrary therecf, in any wiſe notwithſtanding. 
Alſo every Perſon, before his or their reſpective Admiſſion to be In- 


cumbent, or have Poſſeſſion of any Deanery, Canonry, or Prebend, in 


any Cathedral or Collegiate Church, Maſterſhip, or other Headfhip, 
Fellowſhip, Chaplain's Place, or Tutor Place, of or in any College, 


Hall, Houſe of Learning, or Hoſpital, publick Profeſſor's or Reader's 


4 Place 
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Place in either of the. two Univerſities, or in any College elſewhere, or Daths, See. 
to any Parſonage, Vicarage, or any other Eccictiaſtical Dignity or Promo- 2 dmu⸗ 
tion, Curate's Place, Lecturers Place, publick or private School, or to 
teach any Youth in any Houſe, or private Family, as a Tutor, or 
Schoolmaſter, ought before his reſpective Archbiſhop, Biſhop, Ordina- 


of the Dioceſe, to have ſubſcribed all the Declaration, or Acknow- 


: ledgment following, only the Maſters, Heads, ' Fellows, Chaplains, 


and Tutors of, or in any College, Hall, or Houſe of Learning, and 
every publick Profeſſor and Reader in cither of the Univerſities, are to 
ſubſcribe the ſame before the Vice-Chancellor of the reſpective Uni- 


verſity, or his Deputy. Sc:/icet---T A. B. do declare, T hat it is not lacaful Declaration 


pon any Pretence whatſoever, to take up Arms againſt the King : and ? Conformi- 


- : | ; to be ſub- 
that I do abhor that traiterons Poſition, of taking Arms by his Authority rived. 
againſt his Perſon, or againſt thoſe that are commiſſionated by him; and 


that T will conform to the Liturgy of the Church of England, as it is 


now by Law eſtabliſhed : Aud I do declare, that I do hold, there lies 


no Obligation upon me, or on any other Perſon, from the Oath, com- 

monly called, The Solemn League and Covenant, to endeavour” uny 

Change, or Alteration of Government, either in Church or State, and 

that the ſame was in it ſelf an unlawful Oath, and impoſed upon the 

Subject of this Realm, againſt the known Lows and Liberties of this 

Kingdom. And after ſuch Subſcription made, every Parfon, Vicar, 

Curate, or Lecturer, ſhall procure a Certificate, under the Hand and Certificate to 
Seal of the reſpective Archbiſhop, Biſhop, or Ordinary of the Dioceſe be had. 
(who are bound to make and deliver the ſame) teſtifying as much, to 

the end the ſame may be read in his Pariſh-Church. But after the 

Five and Twentieth Day of March, which ſhall be in the Year of 

our Lord God 1682. there ſhall be omitted in the ſaid Declaration, or 
Acknowledgment, ſo as to be ſubſcribed, and read, theſe Words fol- 

lowing, Scilicet And No declare, That I do hold there lies no Words to be 
Obligation on me, or any other Perſon, from the Oath commonly called, omitted. 


The Solemn League and Covenant, o endeavour any Change or Al- 
teration of Government, either in Church, or State, and that the ſame 


was in it ſelf an unlauſul Oath,. and impoſed upon the Subjects of 
this Realm, againft the known Laws and Liberties of this Kinzdoi. 


So as none of the Perſons aforeſaid ſhall from henceforth be at all ob- 


liged to ſubſcribe, or read that Part of the ſaid Declaration, or Ac- 
knowledgment. Stat. 14 Car. 2. c. 4 And by the Statute, 1 . and 
M. SJ. 1. c. 8. ſo much of this Declaration, as is expreſſed in theſe 
Words, (viz.) J A. B. declare, That it is not lawful upon any Pre- Other Words 
tence whatſoever, to take up Arms againſt the King; and that I do o beomitcted 
abhor that traiterous Poſition, of taking Arms by his Authority, againſt 
his Perſon, or againſt thoſe that are commiſſioned by him, fhall not 
from henceforth be required or enjoined, nor any Perſon ſuffer any For- 
teiture, Penalty, or Loſs, by the not ſubſcribing the ſame. So that at 
this Day, no Part of this Declaration, or Acknowledgment, is to be 
ſubſcribed unto, except this only Part of it, (v.) That I will conform 
7 Kg Liturgy of the Church of England, as it is now by Law efta- 

iſhed. | | = 

Likewiſe, every Perſon and Perſons, that at any Time ſhall be pre- Oaths of Su. 
ferred, promoted, or collatcd to any Archbiſhoprick, or Biſhoprick, or to — 2 
any other Spiritual or Eccleſiaſtical Benefice, Promotion, Dignity, Of- 
ice, or Miniſtery, within this Realm, or any other the King's Domi- 


| nions, before he or they ſhall take upon him or them to receive, uſe, 


I i exerciſe, 
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Daths, See. exerciſe, ſupply, or occupy any ſuch Archbiſhoprick, Biſhoprick, Pro- 


COPE motion, Dignity, Office, or Miniſtery, ſhall make, take, and receiye 


NV the Oaths of Supremacy, and Allegiance, before ſuch Perſons as have, 
or ſhall have Authority to admit any ſuch Perſon, to any ſuch Office, 


or Miniſtery ; or elſe before ſuch Perſon, or Perſons, as by Commiſ- 


pointed, to edminiſter the ſaid Oaths. And if any ſuch Perſon, or Per- 
ſons, as at any 'Time hereafter ſhall be promoted, preferred, or col- 
lated to any ſuch Promotion, Spiritual, or Eccleſiaſtical Benchce, Of- 
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tice, or Miniſtery, ſhall and do peremptorily, and obſtinately, refuſe 
to take the ſame Oath ſo to him to be offered, that then he, or they 
ſo refuſing, ſhall preſently be adjudged diſabled in the Law, to re- 


within this Realm, or any other the King's Dominions, to all Intents, 
Conſtructions, and Purpoſes. Stat. 1 Elis. c. 1. and Stat. 1 N. and M. 


* c. 8, See the Oaths before. Chap. 14. 


It is alſo uſual for the Ordinary that doth admit, and' inſtitute, to 
require of the Preſentee, to take this Oath as followeth: (I N. N. do 
ſwear, That ] have made no Simoniacal Contratt, Payment, or Pro- 


| | Oath againſt 
| Simony. 


1 miſe, diretily or indirciily, by my ſelf, or by any other, to my Knowu- 


[ 

'F 

7 ledge, or with my Conſent, to any Perſon or Perſons whatſoever, for 
or concerning 8 aud obtaining of this Aceleſiaſtical Dig- 


= * K — 
A 
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cularly naming the ſame whereinto he is to be admitted, inſtituted, 
cCollated, inſtalled, or confirmed, zor will at any Time hereafter, per- 

form, or fatisſy any ſuch kind of Payment, Contract, or Promiſe, 

D made by any other, without my Knowledge or Conſent : So help me God, 
By what Ca- zhromgh Feſu Chriſt.) This Oath is by the Fortieth Canon made in 
On, the Year—2#z. To avoid the deteſtable Sin of Simony, becauſe Buying 
and Selling of Spiritual and Eccieſiaſtical Funitions, Offices, Proms- 

tions, Digmities, and Livings, is execrable before Ged ; therefore the 
Archbiſhop, and all and every Biſhop, or Biſhops, or any other Per- 

fon, or Perjons, having Authority to admit, inſtitute, collate, inſtal, 


» * — — OE - a. _ 
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bl or to confirm the Election of any Archbilhop, Biſhop, or ather Perſon, 


or Perſons,” to any Spiricual or Hccleſiaſticul Function, Dignity, Pro- 
motion, Title, Office, Furisdittion, Place, or Renefice with Cure, or 
without Cure, or to any Ecclefiaftical Living whatſoever, fhall before 
every ſuch Admifion, Inſtitution, Collatio, Inſtallation, or Confirma- 
: tion of Election, reſpettively adminiſter to every Perſon hereafter to be 
admitted, inſtituted, collated, inftall:d, or confirmed in or to any Arch- 
biſhoprick, Biſboprich, or other Spiritual or Eccleſiaſtical Function, 
Dignity, Promotion, Title, Office, Furisdittion, Place, or Benefice 
with Cure, or without Cure, or in any Eccleſiaſtical Living whatſ0- 
ever : This Oath, which is as before, is ſet forth. But as the Law now 
| ſtands, I conceive, the Ordinary ought not, nor may not, tender, or 
| | adminiſter the ſaid, or the like Oath, by reaſon that it hath been e- 
| Stat. 13. Can nated, by 13 Car. 2. C. 12. That it fhall not be lawful for any 
213+ Archbiſhop, Biſhop, Vicar-General, Chancellor, Commiſſiary, or any 

c Ex Officio * a . : | 7 
other Spiritual or Eccleſiaſtical Fudge, Officer or Miniſter, or any & 
ther Perſon, having or exerciſes Spiritual or Ecelefiaſtical Faris 
diction, to tender, or Adminiſter nnto any Perſon whatſoever, the Oath, 


Oath abo- 


1 Perſon to whom the ſame is tendered, or adminiftred, may be charged, 
or compelled, to confejs, or accuſe, or to purge him, or her ſel}, of any 
"2 . criminal. 


ſion under the Great Seal of England ſhall be named, aſſigned, or ap- 


ceive, take, or have the ſame Promotion, Spiritual or Eccleſiaſtical, 


nity, Place, Preferment, Office, or Living, (reſpectively, and parti- 


nually called the Oath Ex Officio, or any other Qath, whereby ſuch 
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criminal Matter, or Thing, whereby he, or ſhe, may be liable to any Induction, 
f ; N |; 3 | 1 1 1 417 | | Cs 
Cenſure, or Puniſhment ; any thing in this Statute, or any other Late, Ry 


Cuſtom, or Uſage heretofore to the contrary hereef, in any wiſe notwith- 
ſtanding. And yet probably (although the Words of this Statute ſeem 
to take away the Uſe of the aforeſaid Oath) its Makers had no Con- 
ſideration of it, in paſſing thereof; therefore ( Ore.) 


If the Biſhop by Examination doth find the Clerk capable of the Admiſſici 


Benefice, after he hath ſeen other Matters performed in him, which r 
LON What. 


are required of him, in order thereunto, he is to admit, and inſtitute 
him: Admiſſion is nothing elſe but the Ordinary's Declaration, that he 
doth approve of the Preſentee, as a fit Perſon to ſerve the Cure of 
the Church, to which he is preſented; and Inſtitution, is that Act by 
which he doth commit to him the Cure thercof. 

It is not of Neceſſity, that the Examination, Admiſſion, or Inſtitution 
be made by the Ordinary within the Dioceſe in which the Church is; 
for the Juriſdiction of the Ordinary, as to ſuch Matters, is not local, 
but follows the Perſon of the Ordinary where-ever he goes. Hill. 9 
Car. Cort v. Biſhop of St. Davids. Jones 331. Owen and Prichard's 
Caſe. 1 Cro. 341. Hutton's Caſe. Hobart 15. Parſons Counſellor 8, 9. 
21 E. 4. 14. The Clerk being inſtituted, the Inſtitution is good with- 


out any after-Act, yet the Ordinary is wont to make Letters 'Teſtimo- Letters Teſti. 


nial thereof; but what Seal the Ordinary doth make uſe of in that monial. 
Caſe is not material. Hill. 9 Car. Cort v. Biſhop of St. Davids. Zones 
331. Owen and Prichard's Caſe. 1 Cro. 341. ® 


After Inſtitution is had, Induction muſt be obtained, which is the z. indudion 


putting the Clerk in Poſſeſſion of the Church, and is that Act by 2 RE 


which he is made Complete Incumbent : And therefore the Biſhop, or obtained. 
other Ordinary inſtituting, doth make a Mandate to that Perſon who 
hath the Right, and upon whom doth lie the Duty of inducing, there- 
by requiring him to indy& the inſtituted Clerk into his Benefice. 38 E. 
3. 3. b. Parſons Counſellar 8, 9. But ordinarily, the Archdeacon is 
the Perſon to whom the Biſhop is to direct his Mandate, as being he 
who ought to induc, or give Poſſeſſion unto the Clerks inſtituted to 
any Churches within his Archdeaconry. 38 E. 3. 3. b. But the Biſhop 
may direct his Mandate to ſuch other Clergymen as he pleaſes to 


make Induction. Parſons Counſellor 8. And by Preſcription, or Com- Preſcription, 


poſition, others as well as Archdeacons may make Inductions; for by 
Preſcription, the Dean, and Chapter of Litchfield do make Induction, 
and ſo do the Dean and Chapter of St. Paul's. 11 H. 4. 2. And if 
Induction be made by the Biſhop, when it doth appertain to the Dean 
and Chapter by Preſcription, the Induction is ſaid to be void. 11 H. 4. 
9. but the contrary is held. Fitz. Tit. Quare Impedit 162. that 
in ſuch it is only voidable, and ſo reſolved. Hill. 36, 37 Car. 2. 
C. B. in the Caſe of J/righton v. Brown. 3 Leving 211. Sce Ho- 


bart 15. And it is ſaid to be granted, that where a Dean and Peculiar Ju- 


NG have uſed to make Induction to a Prebend, upon Preſentation Cidtion. 
by the Biſhop, or others; yet if the Biſhop doth induc the Prebend, 

it is good gt the Common Law, for that he is Officer, and Ordinary 
immediate to the Court, and the Court ſhall not take Conuſance of 

the peculiar Juriſdiction. 11 H. 4. 7. Preſeritation al Egliſe 13. It 4 by 9 
is faid, that an Induction made by the Patron is void. 11 H. 4. 10. 
Parſons Connfellor 8. But this, I ſuppoſe, is to be underſtood, when 

it is done of his own Authority, without ſpecial Privilege: For I doubt 

not, but that a Biſhop may give Induction as well as Inſtitution to a 

2 bf iS Benefice 
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Induction, Benefice of his own Gift, where ths Might of Induction to a Benefice 


8 within his own Dioceſe is in him; or however, that the Archdeacon 
F may induct to a Benefice within his Archdeaconry, although he be Pa- 
tron thereof; nevertheleſs, the Rule is Modus &. Gonventio vincunt le- 

gem; and therefore, though De Jure Communi,. neither Biſhop, nor 
Archdeacon, may induct a Clerk to their Benefiges of which they are 

By Preſerip- Patrons, yet by Preſeription, or Compdſition, their Induction in ſuch 
tion and Caſe muſt be good. And accordingly, though the Biſhop of Chiche- 


C ſiti . > | 4 £279 "84584 . - 411415 . $4143 A > 4 
E ME TIAY fter doth admit the Dean of the'exempt Juriſdiction of Battel within 


that Dioceſe, and doth commit to him the Cure, and Juriſdiction of 
that Church, yet the Patron thereof is to inſtitute, and induct the 
Dean, and the Patrons accordingly have given, the Deans Inſtitution 
and Induction for ſome Hundred, of Years,, and without Queſtion 
ſuch Inſtitution and Induction is good; but this Deanery was originally 
given to the Incumbent as a Donative only by the Patron, and the Bi- 
ſhop admits or approves of the Patron's Preſentce, and commits to him 
the Cure and Juriſdiction by Compoſition on. 
When by the If, the King doth grant one of; his free Chapels, the Grantee ſhall 
Sheriff be put in Polſon by the Sheriff of the County, and not by the Ordi- 
nary of the Place. 14 H. 4. 11. 5. And in >the Places a Prebend 
ſhall have Poſſeſſion without Induction, as at Meſtmiuſter, where the 
© King makes Collation Dyes Letters Patents, and thereupon the Party 
enters-upon the Prebe 
ſome Places, the Biſhop makes the Induction, in ſome Places others 
make it, and the Uſage generally ſhall hold Place. 11 H. 4. 7. Pre- 
Archdeacon's ſcutatiom al Egliſe 13. For the moſt Part, the Archdeacon doth not 
Mandate. give Induction in his proper Perſon, but ſends a Mandate for the In- 
duction of the Clerk; which if it be made Univerſis &  ſangulis 
Necloribus, Ficariis, Clericis & literatis infra Archidiaconatum meum 
abicunque conftitutis, and a Miniſter, or Preacher, who is not reſident 
within that Archdeaconry, doth upon ſuch Mandate make the In- 
duction, the Induction is good; and the Opinion of four Doctors of 
Law was ſhewed to the Court accordingly. Trin. 7 Fac. Chriſtopher 
Dean's Caſe., No 134. 1 | CET. 
Though by By Admiſſion and Inftitution alone, the Church is full againſt all 
Induftion the Perſons but the King; yea, and againſt the King too, (as 'tis ſaid by 
complear ſome Books) if he claim from a common Perſon, or that the Right of 
and full, preſenting to the Church be not truly in him. 13 Fac. Hitching and Glo- 
| gers Caſe. Rolls 1 Rep. 191, and 227. and thereby the Clerk hath 
Authority, and is obliged to attend the Cure of Souls belonging there- 
to, :32 6. c $...33 &-0..-13- 3&4. 4s 
33 H. 6. 24. 21 E. 4. 34. b. 13 Fac. Hitching and Glover. 1 Roll's Rep. 


227. Hill. 14 and 15. Fac. Hutching v. Glover. 2 Cro. 463. Mich. 15 


Fac. Rone's Caſe. Popham 133. Mich. 19 and 20 Eljz. Dyer 360. 4 
liz. Dyer 217. 62. 6 Co. 44. 49. Boſwell's Caſe. 4 Co. 79. b. 7 Cor 


26. Dag. 8 2. ba Alſo, he that is inſtituted, may enter into the Glebe, 


and take the Tythes before Induction, and hath Right to have them 
againſt any Stranger. by Coke in Hlitching and Glover's Caſe. Paſch. 
13 Fac. Roll's 1 Rep. 227. And yet before Induction, he hath not, 
nor is ſeiſed of the 'Temporalities of the Church, ſo that he may grant 
or ſue for any of them. 22 H. 6. 27. 38 E. 3. 4. Trin. 20 Eliz. Hare 
v. Bickly, Plowden 528, But after Induction is had, the Church is 
full as well againſt the King, as againſt any other Perſon. Hill. 11 Fac. 
Need/ler v. Winton and Needler. 1. Brownlow and Gonldsborough 163. 

| na Y | ” 38 K. 
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without other Induction, and good; and in 
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Elis. Dyer. 27 7. 33 H. 6. f > Co. 49. b. I. Co. 26, | : 


ally inveſted in him, as is ſhewed elſewhere. _ To 

'Tho' the Clerk be ſaid to be Incumbent to all Purpoſes, by due Ad- 
miſſion, Inſtitution, and Induction ; yet for the perfecting, or at leaſt 
continuing his Title, other Things remain to be afterwards punctually 
performed by him at his Peril; for it hath been enacted, 13 and 14 
Car. 2. That every Perſon that ſhall hereafter_be pꝛeſented oz col- 
lated, 02 put into any Ercleſtaſfical Benefice oꝛ Pꝛomotion within this 
Realm of England, Dominion of Wales, 02 Town of Berwick upon 
Tweed, ſhall tn the Church, Chapel, oz Place of publick TWo2thip, 
belonging to his ſary Benefice, oz P2zomotion, within two Months 


next after that he ſhall be in the actual Poſſeſſion of the ſatd Eccleft- 
aftical Benefice, o2 P2omotion, without ſome lawful Impediment to 
be allowed, and app2oved by the D2dfnary of the Place, hinder, and 


that within one Month after ſuch Impediment removed, upon ſome 
Lozd's Day, openly, publickly, and ſolemnly read the Mozning and 
Evening Pꝛapers appotnted to be read by and accozding to the laid 
Book of Common Pꝛaper, at the Times thereby appointed, and af: 
ter ſuch Reading thereof, ſhall openly, and publickly, befoze the Con: 


gregetton there afſembled, declare his unkeigned Allent, and Conſent, 


unto all Things therein contained, and pꝛelcribed, accoꝛding to this 
Fozm of Mozds, and no other: ——7 A. B. do here declare my un- 


feigned Aſſent, and Conſent, to all aud every thing contained, and pre- 


ſcribed in, and by the Book entituled, The Book of Common Prayer, 
and Adminiſtration of the Sacraments, and other Rites and Ceremo- 
nies of the Church, according to the Uſe of the Church of England; 
together with the Pſalter, or Pſalms of David, pointed as they are to 
be ſung or ſaid in Churches ; and the Form, or Manner of Making, 
Ordaining, and Conſecrating of Biſhops, Prieſts, and Deacons. 


Alſo, every Parſon, and Vicar, muſt publickly and openly read the 
aforeſaid Certificate of his declaring, that he will conform to the Li- 
turgy of the Church of England, as it is now by Law eſtabliſhed, 
mentioned before, f. 270, 271, together with the Declaration, or Ac- 


38 E. 3. 4. 13 Fac. HMitcbiag and Glover's Caſe. 1 Rolls Rep. 227. 


And the Temporalitics, as Tythes, Glebe, and Oblations, are actu- 


Induction, 
Ec. 
0 


vet ſome 
other Things 
muſt after- 
wards be 
punctually 
performed. 
Stat, 13 and 
14 Car. 2, c. 
4. Seff,2, 3, - 


4z Sc. 


He muſt read 
the Morning 
and Evening 
Prayers. 


Muſt read his 
Certificate of 
conforming, 


Ce. 


knowledgment it ſelf, concerning which the Certificate is made of his 


ſubſcribing thereto, upon ſome Lord's Day within three Months then 


next following, in his Pariſh Church where he is to officiate, in the 
Preſence of the Congregation here aſſembled, in the Time of Divine 


Service. Vat. 14 Car. 2. 4. 

And note, 'That although the aforeſaid Certificate to be had under 
the Hand and Seal of the Biſhop, ſhould contain the very Words of 
the Declaration, or Acknowledgment, to be read together with it; 
yet 1t may be a Queſtion, Whether by only reading ſuch Certificate, 
which doth contain the Declaration as a Part thereof, be all that the 
Statute of 14 Car. 2. 4. doth require in this Cafe 2 Or, Whether af- 
ter the Certificate is read, that doth contain the Declaration, or Ac- 
knowledgment, and ſo is read with it, the Parſon, or Vicar, be not 
alſo obliged again to read the Declaration, or Acknowledgment apart, 
thereby making a Declaration of the Contents thereof at that Time? 
And if the Deſign of the Act be, that the Parſon, or Vicar, ſhould 


only inform the People, what he had ſubſcribed before the Biſhop, 


then it may be ſufficicnt to read it only as a Part of the Certificate; 


And alſo to 
read again 
the Declara- 
tion apart. 
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39 Articles. but if it be the Meaning of that Law, as I conceive it is, that he 
ſhould make a Verbal Declaration, or Acknowledgment, in the Pre- 


ſence of the People of that which he hath ſubſcribed before the Bi. A 


ſhop, (as in the Caſe of the Thirty-Nine Articles,) to read the Form 
of the Declaration in the Certificate as a Part thereof, is no making 
of any Verba! Declaration; and therefore, that it ought to be read 
again alone, if that be the Meaning of the Statute; however, it is 
| moſt ſafe ſo to do. ee EO | | 
Stat, 13 E. And it is alſo enacted, by 13 Eliz. c. 12. That every Perſon here. 
c. 12. Seck. 1. after to be admitted to a Benefice with Cure, except that within two 
TorcacPud- Months after his Jndufon, he doth publickly read the Thirty Nine 
ickly the 39 22 
Articles ok Religion, agreed upon by the Convocation, Anno Domini 


Articles of 
Religion 1592, in the ſame Church where he ſhall have Cure, in the Time of 
Common Paper there, with Declaration of his unkeigned Alſent 


with Decla- 


unfcggned ag thereto, ſhall be upon ſuch Default, ipſo facto, depzibed. The two 
ſent there- Months herein mentioned are to be accounted by Twenty-Eight Days 
81 Ip. to the Month, therefore one inducted the 5th of Sptember, read the 
123. Articles the 5th of November. This was held not to be ſufficicnt 


Oro. El. 252. reading within two Months according to this Statute. Paſch. 15 Car, 


F +41 B. R. Brown v. Spence. 1 Lev. Rep. 101. And this Declara- 


Dier 31)- tion of unfeigned Aſſent, muſt be abſolute; for if he ſhould add, ſo 
Gs. 29% ur th as they are agreeable to. the Word of God, or the like, his 
Declaration of Aſſent is not what the Law doth require. Mich. 3 2 and 

34 Eliz. Smith v. Clerke. 3 Cro. 252. 4 Inſt. 324. In the Caſe of 

Brown v. Spence. Paſch. 15 Car. 2. B. R. 1 Keb. 502. it was held 

per Cur. that the Reading the Thirty-Nine Articles in the Church 

At what Porch, was ſufficient (the Divine Service being read there alſo) by rea- 
FROG ſon of the Denial of the Key of the Church. But it is made a Oære, 
Whether Reading the ſaid Thirty-Nine Articles at a reputative Hamlet 

Church, belonging to the principal Church being kept ſhut, that the 

Clerk cannot enter thereinto, be a ſufficient Reading to ſatisfy the Sta- 

tute; and as the Caſe is reported. 1 Lev. Rep. 101. it may be held, 


that it was ſufficient Reading. 


-— In Timeof And note that it is ſaid, That the aforeſaid Certificate, together 


Common- with the Declaration, or Acknowledgment, and alſo the 'Thirty-Nine 
as Articles, ſhall be read, and the Aſſent thereto given, in Time of 
Common Prayer; and that therefore theſe are not to be neglected, un- 


til Divine Service, or Common Prayer is ended. 


The Articles of Religion to be ſubſcribed before Admiſſion, and to 
be read, &c. in Time of Divine Service, are as followeth : 


I. Of Faith in the Holy Trinity. 


T0 39 Ar- Here is but One living and true God Everlaſting ; without Body, 
888 Parts, or Paſſions ; of infinite Power, Wiſdom, and Goodneſi; 


the Maker and Preſerver of all Things, both vifible and indi ſible. 
And in Unity of this Godhead there be Three Perſons, of One Sub- 
ance, Power, and Fiernity ; the Father, the Sou, and the H 


Ghoft. 


13 


— | _ = 
The Clergy-Man's Lau: Or, Chap. XV. 


** 


II. of | 


Chap. XV. The Complete Incumbent. 


2-4 


wor or yy 


II. Of the Word or Son of God, which was made very Man. 


E Son, which is the Word of the Father, begotten from ecer- 
laſting of the Father, the very and eternal God of one Subſtance 


39 Articles. 


with the Father, took Man's Nature in the Womb of the blefſed Vir- 


gin, of her Subſtance : So that the Two whole and perfett Natures, 
that is to ſay, the Godbead and Manhood, were joined together in one 
Perſon, never to he divided, whereof 1s one Chrift, very God and very 
Man, who truly ſuffered, was crucified, dead and buricd, to reconcile 


his Father to ns, and to be a Sacrifice not only for original Guilt, but 


alſo for actual Sins of Men. 
III. Of the going down of Chriſt into Hell. 


S Chriſt died for us, and was buried ; ſo alſo is it to be belicocd, 
that he went down into Hell. 


IV. Of the Reſurrection of Chriſt. 


"Hiſt did truly riſe again from Death, and took again his Body, 
with Fleſh, Bones, and all Things appertainins to the Perfec- 


tion of Man's Nature, wherewith he aſcended into Heaven, and there 


| fatteth, until he return to judge all Men at the laſt Day. 

; V. Of the Holy Ghoſt. 
HE Holy Ghoſt proceeding from the Father and the Son, is of 
one Subſtance, Majefty, and Glory with the Father aud the Son, 
BY very and eternal God. 


VI. Of the Sufficiency of the Holy Scriptures for Salvation. 


H y Scripture containeth all Things neceſſary to Salvation: $0 
I hat whatſoever is not read therein, nor may be proved thereby, 
i not to be required of any Man, that it ſhould be believed as an Article of 
the Faith, or be thonght requiſite or neceſſary to Salvation. In the Name of 
the Holy Scriptures, we do underſtand thoſe Canonical Books of the Old 
and New Teſtament, of whoſe Authority was never any Doubt inthe Church. 


Of the Names and Number of the Canonical Books. 


Eneſis. The I. Book of Chronicles. 
Exodus. The II. Book of Chronicles. 

Leviticus. 5 The I. Book of Eſdras. 
Numbers. The II. Book of Eſdras. 
Deuteronomy. The Book of Eſther. 

oſhua, The Book of Job. 

udges. The Pſalms. 
Ruth. The Proverbs. 
The I. Book of Samuel. | Eccleſiaſtes. 
The II. Book of Samuel. The Song of Solomon. 
The I. Book of Kings. The four greater Prophets. 
The II. Book of Kings. The twelve leſſer Prophets. 


And 
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And the other Books (as Hierome - ſaith) the Church doth read for 
Example of Life, and Inſtruction of Manners ; but yet doth it 0. 
apply them to eſtabliſh any Doctrine; ſuch are theſe following - 

THE III. Book of Eſdras. | Baruch the Prophet. 
of The IV. Book of Eſdras. The Song of the Three Children. 

The Book of Tobias. The Story of Suſanna. 

The Book of judith. Of Bell and the Dragon. 

The reſt of the Book of Eſther. } The Prayer of Manaſſes. 

The Book of Wiſdom. The I. Book of Maccabees. 

Jeſus the Son of Sirach. | The II. Book of Maccabees. 


All the Books of the New Teſta ment, as they are commonly received, 
we do receive and account them Canonical. 


VII. Of the Old Teſtament... 


IE Old Teftament is not contrary to the New : For both in 
the Old and New Teſtament, everlaſtins Life is offered to Man- 
kind by Chriſt, «ho is the only Mediator between GOD and Man, 


leiug both G O D and Mau. Jherefore they are not to be heard, 
 eehich feign that the old Fathers did loo only for tranfitory Promiſes. 


Althonzh the Law given from God by Moſes, as touching Ceremonies 
and Rites, do not bind Chriftian Men, nor the civil Precepts theref 
ought of Neceſſity to be received in any Commonwealth : Tet notwith- 
ſtanding, no Chriſtian Man whatſoever is free from the Obedience of 
the Commandments which are called Moral. 


VIII. Of the Three Creeds. 


HE Three Crceds, Nice Creed, Athanaſius Creed, and that 

which is commonly called the Apaſiles Creed, ought throughly to be 
received and believed : For they may be proved by moſt certain I/ ar- 
rants of the Holy Scripture. 


IX. Of Original Birth or Sin. 


| 6 Sin ftandeth not in the following of Adam (as the Pela- 


glans d candy talk), but it is the Fault and Corruption of the 
Nature of every Man, that naturally is ingendred of the Of-ſpring of 
Adam, ehereby Man ts very far gone from original Rishteouſneſs, 
aud is of his own Nature #nclind to Evil, ſo that the Hieſo Iufteth 
always contrary to the Spirit ; and therefore in every Perſon born 
into this World, it defſerveth God's Wrath and Damnation. And this 
Infection of Nature doth remain ; yea, in them that are regenerated, 
hereby the Lift of 7 he Fleth, called 171 Creek, ein gf 0, which 
ſome do cxpornd the Wiſdom, forme Senſuality, ſome the Affection, ſome 
the Defire of the Fleſh, is not ſubjctt to the Law of God. And al- 
though there is no Conacination for them that believe and are bap- 
tized, yet the Apoſtle dot], confeſs, That Concupiſence and Luſt hath 


* 


of it {cl the Nature of Sin. 
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X. Of F ree-W ill. 


H E Condition. of Man after the Fall of Adam, is ſuch, That 

he cannot turn and prepare himſelf by his own natural Strength 
and good IWorks, to Faith and Calling upon God : Therefore we hape 
10 Power to do good Works pleaſant and acceptable to God, without 
the Grace of God by Chriſt preventing us, that we may hace a good 
Will, and working with as when we have that good J[ll. 


XI. Of the Juſtifieation of Man. 


W E are accounted righteous before God, only for the Merit of 


our Lord and Savtour Feſus Chriſt by Faith, and not fer 
our own Works, or Deſervings. Wherefore, that we ore mruftified by 
Faith only, is a moſt wholſome Dectrine, and very full of Comfort, as 
more largely is expreſſed in the Homily of Juſtification: 


XII. Of Good Works. 


Lbeit that good Mors, which are the Fruits of Faith, and fol- 
A low after Fuſtification, cannot put away our Sins, and endure 
tbe Severity of Gods Judgment; yet are they pleaſing and acceptable 
to God in Chriſt, and do ſpring out neceflarily of a true and lively 
Faith, inſomuch that by them a lively Faith may be as evidently known, 
as a Tree diſcerned by the Fruit: | 


XIII. Of Works before Juſtification. 


Orks done before the Grace of Chrift, and the Inſpiration of 


his Spirit, are not pleaſant to God, foraſmuch as they ſpring 
not of Faith in Jeſs Chriſt, neither do they make Men mcet to receive 


Grace, or (as the School Authors ſay) deſerve Grace of Congruity : Tea, 


rather for that they are not done as God hath willed and commanded 
them to be done, we doubt not but they have the Nature of Sin. 


XIV. Of Works of Supererogation. 


\/Olantary Works beſides, over and above God's Commandments, 
which they call Works of Supererogation, cannot be taught cvith- 
out Arrogancy and Tmpiety ; for by them Men do declare, That they 
do not only render unto God as much as they are bound to do, but that 


they do more for his Sake, than of bounden Duſy is required: Whereas 


Chriſt faith plainly, When ye have done all that are commanded to 
Jou, ſay, We are unprofitable Servants. 5 | 


XV. Of Chriſt alone without Sin. 


Sep x in the Truth of our Nature, was made like nnto us itt 
all Things, Sin only except) from which he was clearly cod, 
both in his Fleſh, and in Spirit. He came to be a Lomb conthout 
Spot, coho by Sacrifice of himſelf once made, ſhould take away the Sins 
F the World : And Sin (as St. John ſaith) was not in him. But all 
we the reſt (although baptized, and 275 again in Chriſt) yet offend 

K 17 
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39 Articles» in many Things ; and if we ſay we have uo Sin, wwe deceive our ſelves, 


bl 


and the Truth is not in us. 


XVI. Of Sin after Baptiſm. 


N OT every deadly Sin willingly committed after Baptiſin, is Sin 
againſt the Holy Ghoft, and unpardonable. Wherefore the Grant 
of Repentance is not to be denied to fuch as fall into Sin after Baptiſin, 
After we have received the Holy Ghoſt, we may depart from Grace gi. 
ven, and fall into Sin, and by the Grace of God (we may) ariſe again, 
and amend our Lives. And therefore they are to be condemned, which 
ſay they can no more ſin as long as they live here, to deny the Place of 


Forgiveneſs to ſuch as truly repent. 
| XVII. Of Predeſtination and Election. 


P* edeftination to Life, is the Everlaſting Purpoſe of God, whereby 
(before the Foundations of the World were laid) he hath conſtantly 
decreed by his Counſel, ſecret to us, to deliver from Curſe and Damnd- 
tion, theſe whom he hath choſen in Chriſt out of Mankind, and to bring 
them by Chriſt to everlaſting Salvation, as Veſſels made to Hononr. 
Wherefore they which be endued with ſo excellent a Benefit of God, be 


called according to God's Purpoſe by his Spirit working in due Seaſon: 


They thro' Grace obey the Calling : They be juſtified freely : They be made 
Sons of God by Adoption : They be made like the 2 of his only begot- 
ten Son Feſits Chrift : They walk religioufly in good Works, and at length 
by God's Mercy they attain to 7 Felicity. 

As the Godly Conſideration of Predeſtination and our Election in 
Chriſt, is full of feweet, pleaſant, and wiſpeakable Comfort to Godly 
Perſoms, and ſuch as feel in themſelves the working of the Spirit of 
Chrift, mortifying the Works of the Fleſh, and their earthly Members, 
and drawing up their Mind to high and heavenly Things, as well be- 
eaufe it doth greatly eftabliſh and confirm their Faith of eternal Salva. 
tion, to be enjoyed through Chrift, as becauſe it doth fervently Finale 
their Love towards Cod : So, for curious and carnal Perſons, lacking 
the Spirit of Chriſt, to have cont 22 before their Eyes the Sentence 
of God's Predgſtination, is a moſt dangerous Downfal, whereby the 
Devil doth thruſt them either into Deſperation, or into Wretchleſneſs of 
moſt unclean Living, no teſs perilous than Deſperation. | 

Furthermore, we muſt receive God's Promiſes in ſuch-ewiſe as the) 
be generally fet forth to us in * Scripture And in our Doings, that 
hill of God is to be followed, which wwe have expre/ly declared unto us 


in the Word of God. 
XVIII. Of obtaining eternal Salvation only by the Name of Chrift. 


'FY alſo are to be had accurſed, that preſume to ſay, That every 


an ſhall be ſaved by the Law or Sett which he profeſſeth, j6 
that he be diligent to frame his Life according to that Law, and the 
Light of Nature For Holy Scripture doth ſet ont unto tis only the Name 
of Jeſus Chriſt, whereby Men muſt be ſaved, : 
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IX. | Of | the Church. 


E viſible Church of Chriſt is a Congregation of faithful Men, in 
"4 the which. the pure Mord of God is preached, and the Sacra- 
ments be duly miniftred, according to Chriſt's Ordinance, in all thoſe 
Things that of Neceſſity are requiſite to the ſame. 

As the Church eruſalem, Alexandria, and Antioch, have erred ; 
So alſo the Church of Rome hath erred, not only in their Living and 
Manner of Ceremonies, but alſo in Matters of Faith. 


XX. Of the Authority of the Church. 


HE Church hath Pozwer to decree Rites or Ceremonies, and Au- 

thority in Controverſtes of Faith Ani yet it is not [awful for the 
Church to ordain any Thing that is contrary to God's Word w9ritten, nei- 
ther may it ſo expound one Place of Scripture, that it be repugnant tb 
another. Wherefore although the Church be a Witneſs and a Keeper of 
the Holy Writ, yet as it ought not to decree any Thing againſt the 
ſame, 4 befides the ſame ought it not to enforce any Thing to be believed 
for neceſſity of Salvation. 


XXI. Of the Authority of General Councils. 
Pony Counci ls may not be gathered together without the Command 


ment and Will of Princes. And when they be en together 


(foraſmuch as they be an Aſſembly of Men, whereof all be not governed 
with the Spirit and Word of God) they may err, and ſometimes have 
erred, even in Things pertaining unto God. JV herefore Things ordained 
7 them as nece ary ro Sakoation, have neither Strength nor Authority, un- 
eſs it may be declared that they be taken out of Holy Scripture. 


XXII. Of Purgatory, 


HE Romiſh Doctrine concerning Purgatory, Pardons, IVorſhipping 

and Adoration, as well of Images, as of Relicks, and alſo Invoca- 
tion of Saints, is a fond Thi ng ©ainly invented, and grounded upon no 
Warranty of Scripture, but rather repugnant to the Mord of God. 


XXIII. Of Miniſtring in the Congregation. 


T is not lawful i any Man to take upon him the Office of publick 
1 Preaching, or Miniſtring the Sacraments in the Congregation, before 
he be lawfully called, and ſent to execute the ſame. Aud thoſe we ought 
to judge lawfully called and ſent, which be choſen and called to this Work 
by Men who have publick Authority given unto them in the Con Tregation; 
zo call and ſend Miniſters into the Lord's Vineyard. 


XXIV. Of ſpeaking in the Congregation in ſuch a Tongue as the Peo- 
ple unherſtandeth. 


| T is a Thing plainly repugnant to the Mord of God, and the Cuſtoni 
of the Primitive Church, to have public Prayer in the Church; 


or to miniſter the Sacraments in a Tongue not underſtood. of the Peo- 


x 
- 


ple, K k 2 XXV. | 


39 Articles. 


a ai _ n 7 
CE 2 TS. > = 8 PPP 42 4 r 
ES Sa ET ¼——— dn 
— — 1 EA POT rem Wn," n 2 — : e * 


6 „„ 
- 4 Fe N — 
N 2 > po — 
2 2 = 


— 


* 8 1 . F 
wy tt. bt — * P KP 4. bx 
c 


s 

» 
: 
- 
| 
: 
mM 
| 

41 
4 
* 
6 


** ths —_— a. 


— — 


164 


The Clergy-M a 


7 


Hl 


Lau: Or, Chap. XV. 


39 Articles. 


1 


— 


XXV. Of the Sacraments. 
D Acraments ordained of Chriſt, be not only Badges or Tokens of Chri- 


ſtian Men's Profeſſion ; but rather they be certain ſure Witneſſes, ' 


and effettual Signs of Grace, and God's good Will towards us, by the 
which he doth work inviſqbly in us, and doth not only quicken, but alſo 


ſtrengthen and confirm our Faith in him. 8 
There are two Sacraments ordained of Chriſt our Lord in the Goſpel; 


that is to ſay, 'Baptiſm, and the Supper of the Lord. 


| Thoſe five commonly called Sacraments, that is to ſay, Confirmation 


Penance, Orders, Matrimony, and Extreme Unttion, are not to be, 
counted for Sacraments of the Goſpel, being ſuch as have grown, partly 
of the corrupt following of the Apoſiles, partly are States of Life allow- 
ed by the Scriptures : But yet have not like Nature of Sacraments with 
Baptiſm and the Lord's Supper, for that they have not any viſuble Sign 


or Ceremony ordained of God. SIE 
The Sacraments were not ordained of Chriſt to be gazed upon, or to 


be carried about, but that we ſhould duly uſe them. And in ſuch only 
as worthily receive the ſame, they have a wholſome Efett or Operati- 
on: But they that receive them unworthily, purchaſe #0 themſelves 


Damnation, as St. Paul ſaith. 


XXVI. Of the Unworthineſs of the Miniſters, which hinder not the Ef. 
fects of the Sacraments. 


Au in the viſible Church the Evil be ever mingled with the 
Good, and ſometime the Evil have chief Authority in the Mini- 
ſtration of the Word and Sacraments ; yet foraſmuch as they do not the 
ſame in their own Name, but in Chriſt's, and do miniſter by his Commiſ- 
ſion and Authority, we may uſe their Miniſtry, both in hearing the 
Mord of God, and in the receiving of the Sacraments. Neither 1s the 


Efett of Chriſt's Ordinance taken away by their Wickedneſs, nor the 


Grace of God's Gifts diminiſhed from ſuch, as by Faith, and rightly do 
receive the Sacraments miniſtred unto them, which he effettual, becauſe 


of Chriſt's Inſtitution and Promiſe, although they be ini niſtred by evil 


2 

Nevertheleſs, it appertaineth to the Diſcipline of the Church, that 
Enquiry is made of evil Miniſters, and that they be accuſed by thoſe 
that have knowledge of their Offences And finally, being found guilty, 
by juſt Judgment be depoſed. | | 


XXVII. Of Baptiſm. 


B Aptiſiu is not only a Sign of Profeſſun, and Mark of Diference, 
whereby Chriſtian Men are diſcerned from others that be not Chri- 


ſtened ; but it is alſo a Sign of Regeneration or new Birth, OT as 
by an Inſtrument, they that receive Baptiſm rightly, are grafted into © 


the Church : The Promiſes of the Forgiveneſs of Sin, and of our Adopti- 
on to be the Sons of God, by the Holy Ghoſt, are viſibly and ſealed: 
Faith ts confirmed, and Grace increaſed by Vertue of Prayer unto God. 
The Baptiſm of young Children is in any wiſe to be retained in the 
Church, as moſt agreeable with the Inſtitution. of Chriſt. 
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XXVIII. Of the Lord's Supper. 


HE Supper of the Lord is not only a Sigh of the Love that Chri- 
_ ftians ought to have among themſelves one ſto another; but rather 
it is a Sacrament of our Redemption by Chriſt's Death: Inſemnch, that 
zo ſuch as rightly, worthily, and with Faith receive the ſame, the 
Bread which-we break, is partaking of the _ of Chrift ; and li be- 
zwiſe the Cup of Bleſſing, is a partaking of the Blood of Chriſt. 

Tranſubſtantiatton (or the Change of the Subſtance of Bread and Wine) 
in the Supper of the Lord, cannot be proved by Holy Writ : But it is re- 

nant to the plain Words of Scripture, overthroweth the Nature of a 
Sacrament, and hath given Occaſion to many Superſtitions. 

The Body of Chrift is given, taken, and eaten in the Supper only af- 
ter an Heavenly and Spiritual Manner. And the Mean whereby the 
Body of Chriſt is received and eaten in the Supper, is Faith. 

The Sacrament of the Lord's Supper wwas not by Chriff's Ordinance 


veſerved, carried about, lifred up, or worſhipped. 


XXIX. Of the wicked which eat not the Body of Chriſt in the Uſe of the 
TS N Lord's Supper. | 


HE Wicked, and ſuch as be coid of a lively Faith, altho they do 

carnally and vifibly preſs with their Teeth (as It. Auguſtine faith) 
the Sacrament of the Body and Blood of Chriſt ; yet in no 2niſe are they 
Partakers of Chriſt, but rather to their Condemnation do eat and drink 
the Sign or Sacrament of ſo great a Thing. | 


XXX. Of both Kinds. 


IE Cup of the Lord is not to be denied to the Loy People : For 

' both the Parts of the Lord's Sacrament, by Chrift Ordinance 

F/# Commandment, ought to be miniſired to all Chriſtian Men a- 
ike. | | | 


XXXI. Of the one Oblation of Chriſt finiſhed upon the Croſs. 


HE Ofering of Chriſt once made, is that perfet? Redemption, Pro- 

pitiation, and Satisfaction for all the Sins of the z»hole World, 
both original and attual, and there is none other Satisfattion for Sin, but 
that alone. Wherefore the Sacrifices of Maſſes, in the which it was 
commonly ſaid, that the Prieft did offer Chriſt for the Oyick and the 
Dead, to have Remi ſſion of Pain or Guilt, were blaſphemons Fables, 
and dangerous Deceits. 


XXXII. Of the Marriage of Prieſts. 
Ihops, Prieſts aud Deacons, are not commanded. by God's Lam, ei- 


ther to vow the Eſtate of ſingle Life, or to abſtain from Marriage: 
Therefore it is lawful for them, as for all other Chriſtian Men, tu mar- 


Ty at their own Diſcretion, as they ſhall judge the ſame to ſerve better 
to Godlineſs, oF 


XXXIII. of 


39 Articles. 
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XXXIII Of Excommunicate Perſons, how they are to be avoided. 


EA Perſon which by open Denunciation of the Church, is 

rightly cut off from the Unity of the Church, and excommunicated, 
ought to be taken of the whole Multi tude of the Faithful, as an Heathen 
and Publican, until he be openly reconciled by Penance, and received 
into the Church by a Fudge that hath Authority thereunto. 


XXXIV. Of the Traditions of the Church. 


T is neceſſary that Traditions and Ceremonies be in all Places one, 
or utterly like; for at all Times they have been divers, and may be 
changed according to the Diverſity of Countries, Times, and Men's Man- 
ners, ſo that nothing be ordained againſt God's Word. I hoſocver thro 
his private Judgment, willingly and purpoſely doth openly break the 
Traditions and Ceremonies of the Church, 'which be not repugnant to the 
Word of God, and be ordained and approved by common Authority, ought 
#0 be rebuked openly, (that other may fear to do the like) as he that of. 
fendeth againſt the common Order of the Church, and hurteth the Au. 
thority of the Magiſtrate, and woundeth the Conſciences of the weak 


Brethren. 


of Chriſt, 


Every particular or national Church, hath Authority to ordain, change, 
and aboliſh Ceremonies or Rites of the Church, ordained only by Man's 
Authority, ſo that all Things be done to Edifying, 


XXXV. Of Homilies. 


HE Second Book of Homilies, the ſeveral Titles whereof we have 
joined under this Article, doth contain a godly and whotſome Do- 
Frine, and neceſſary for theſe Times, as doth the former Book of Homi- 
lies, which were 72 forth in the Time of Edward the Sixth ; and there- 
fore wwe judge them to be read in Churches by the Miniſters, diligently 


and diftinetly, that they may be underſtood of the People. 
Of the Names of the Homilies. 


1. F the right Uſe of the Church. 
2. Againſt Peril of Idolatry. 
3. Of repairing and keeping clean of Churches. 
4. Of good Works, firſt of Faſting. 
5. Againſt Gluttony and Drunkenneſs. 
6. Againſt Exceſs of Apparel. 
7. Of Prayer. 


8. Of the Place and Time of Prayer. | 
9. That Common Prayers and Sacraments ought to be miniſtred in 3 


known Tongue. 
10. Of the Reverend Eſtimation of God's Word. 
11. Of Alms doing. 

12. Of the Nativity of Chriſt. 
13. Of the Paſſion of Chriſt. 


14. Of the Reſurrection of Chriſt. 
15. Of the worthy Receiving of the Sacrament of the Body and Blood 


1 16. Of 
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16. Of the Gifts of the Holy Ghoſt. 
17. For the Rogation Days. 
18. Of the State of Matrimony. 
19. Of Repentance. 
20. Againſt Idleneſs. . 
21. Againſt Rebellion. 


XXXVI. of Conſecration of Biſhops and Miniſters. 


'L HE Book of Conſecration of Archbiſhops and Biſhops, and Order- 
ing of Prieſts and Deacons, lately ſet forth in the Time of Edward 
the Sixth, and confirmed at the ſame Time by Authority of Parliament, 
doth contain all Things neceſſary to ſuch Conſecration and Ordering. Nei- 
ther hath it any Thing that of it ſelf is Superſtitious and Unzodly. And 
therefore, zwhoſoever are conſecrated, or ordered according to the Rites of 
that Book, fance the ſecond Tear of the aforeſaid King Edward, unto this 
Time, or herefore ſhall be conſecrated or ordered according to the ſame 
Rites, wwe decree all ſuch to be rightly, orderly, and lawfully conſecrated 


and ordered. 
XXXVII. Of the Civil Magiſtrates. 


land, and other her Dominions, unto zwhom the chief Government 
Eftates of this Realm, whether they be Eccleſiaſtical or Civil, in 
all Cauſes doth appertain, and is not, nor ought to be ſubject to any fo- 
* 1 
ere 2we attribute to the Opeen's Majeſty the chief Government, 
which Titles ꝛve underſtand the Minds of ſome ſlanderous Folks to be : 
fended; wwe give not to our Princes the miniftring either of God's Word, 
or of the Sacraments, the which Thing the Injunttins alſo lately ſet forth 
by Elizabeth ozr Oueen, do moſt plainly teſtify ; but that only Prerogatiwe 
which te ſee to have been given always to all odly Princes in holy Scrip- 
tures by God himfeff, that is, that they ould rule all Eſtates and De- 
grees committed to their Charge by God, whether they be Ecclefiaftical 
5 Temporal, and reſtain wwith the Cicil Sword the ſtubborn and evil 
ver 's. 
| " be Biſhop of Rome hath no Furiſdiftion in this Realm of Eyg- 
and. | 
The Laws of the Realm may puniſh Chriſtian Men with Death for 
heinous and grievous Offences. + | | 
It is latuful for Chriftian Men, at the Commandment of the Magiſtrate, 
to wear Weapons, and ſerve in the Wars. | 


'F HE Queen v e hath the chief Tower in this Realm of Eng- 
of all 


XXXVIII. Of Chriſtian Mens Goods, which are not common. 


HE Riches and Goods of Chriſtians are not common, ds touc hi 12g 
the Right, Title and een of the ſamt, as certain Anabaptilts 
do fallly bft. N tit standing, every Man ought of fach Things as he 


Poſſeſſeth, liberally to give Alms to the Poor, according to bis Ability. 


XXIX. Of 
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Inducion, Node y | 
WNW XXXIX. Of a Chriſtian Man's Oath. 


S eve confeſs, that vain and raſh Swearing is forbidden Chriſtin 

Men by our Lord Feſus Chriſt, and James his Apoſtle : $0 e 
juage that Chriſtian Religion doth not prohibit, but that a Man may 
ſwear when the Magiſtrate requireth, in a Cauſe of Faith and Charity, 
ſo it 7 8 accoruiug to the Prophets teaching, in Juſtice, Judgment 
and Truth. | 


Things con- Tt is convenient that the Clerk be able, upon any Occaſion, to make 
venientrobe Proof of his being inducted, and of the Time thereof, and alſo of his 
a Clerk in- due Performance of all theſe Things to be done by him after his In- 
ducted. duction; and therefore that he have ſome intelligent Perſons, whom he 
may truſt, preſent when he is inducted; and (if it may be) the ſame 

Perſons preſent at ſuch Time when he ſhall perform the other 

Matters required by the Law to be performed in his Pariſh-Church ; and 

that they may be able to teſtify, that all 'Things are done as they 

ought to be, the Clerk may cauſe them to read with him, or to ob- 

ſerve as he reads the Morning and Evening Prayers, (which he is to 

read exactly according as they are appointed to be read on the Day he 

reads by the ſaid Book ;) and let him alſo give them a Copy of his Cer- 

tificate, under the Hand and Seal of the Biſhop, and of the Declarati- 

ons which he is to read; and alſo provide for them a Book contain- 

ing the Thirty-nine Articles, to the end that they may read them with 

him, or obſerve that he doth read them as he ought to do, and then 

that he procure them to ſet their Hands to the Book of the Articles, 

and that he read a true Copy of the Articles; for otherwiſe, if their 
Teſtimony be wanted,. it will be hard for them to depoſe, that he read 

a true Copy of the Articles, and that all Things were done according 

to Law: And it is alſo adviſable, that the Clerk doth keep the ſaid 

Book ſubſcribed, and alfo doth make a Writing to be ſubſcribed by 


his Witnefles, after this or the like Form: 


7 E whoſe Names are under-written, do hereby certify and do- 
clare, That A. B. Rector of C. within the Dioceſe of D. was 
in the Preſence of us induttcd into his Church of B. C. aforeſaid, by D. 
E. Rector of F. on the Darf in this preſent Tear, by Fer- 
tue of certain Letters of Indutiion made under the Hand and Seal of 
j G. F. Arch-deacon of J. within the Dioceſe aforeſaid, for that Pur poſe 
1 directed Univerſis & ſingulis Rectoribus, &c. Alſo that the afore- 
| ſaid A. B. onthe Day of within the ſaid Tear, being a Lord's 1 
Day, did read in his Pariſb-Church aforeſaid, openly, publickly ans 
h ſolemnly, the Morning and Evening Prayers appointed to be read 7 
f and according to the Book: iutituled, The Book of Common Prayer, ; 
; ' &e., at the Time thereby appointed; and after ſuch Reading thereof, did 
| openly and publickly before the Congregation there aſſembled, declare bis 
unfeigned Afſent and Conſent to the Uſe of all T hings therein contained 
and preſcribed, according to this Form, (ſetting down the Form to be 
uſed verbatim;) alſo that he did publickly and openly on the Day 
and Tear aforeſaid, in the Pariſh-Church aforeſaid, in the Preſence of 
the Congregation there aſſembled, in the Time of Divine Service, read 
a Certificate, under the Hand and Seal of the Right Reverend Father 
in God, A. Lord Biſhop of C. in theſe Mords, (inſerting the very Wor 
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of the Certificate;) which was atteſted by J. B. and after the Reading Induction; 


thereof, at the ſame Time, and in the ſame Place, the Congregation be- 
ing preſent, did read the Declaration, or Acknowledgment contained in 


the ſaid Certificate, viz. I will conform to the Liturgy of the Church of 


England. as it is noe by Law eſtabliſhed. Aud laſtly, That on the Day 
and Tear aforeſaid, he did read the Articles of Religion, commonly cal- 
l:d the 39 Articles, agreed upon in Conzocationin the Tear 1562; in his 
Pariſh-Church aforeſaid, in the Time of Common-Prayer there, and 
did declare his unfeigncd Afſent thereto. And theſe Things we promiſe 
to teſtify apom our 4 er Oaths, if at any Time we ſhall be duly called 
thereto. In Mitneſs hereof, we have hereunto ſet our Hands this 

Day of tn the Tear of our Lord, &c. See the Par ſon's Counſellor 
73, 74. and Fohnſon's Clergy- man's Fade mecum p. 316. 


Though I adviſe the Clerk ſo to order his Buſineſs, as to be able to 


C. 


A 


Where tho 
Law doth 


{uu all Things to be performed by him, of which the Law requires preſume the 


is Performance ; yet this, I ſuppoſe, is only neceſſary for him to do, 
in caſe he ſhall be put to prove, that he did read and declare, 5c. in 
ſuch due Manner as the Law appoints, which in ſome Caſes he ſhall 
be put to do; yet a Parſon ſuing for 'Tythes in the Spiritual Court, 
the Defendant pleaded, That the Parſon had not read the 'Thirty-nine 
Articles according to the Statute ; and the Court put the Defendant to 
prove this Negative ; and upon a Motion for a Prohibition, Coke and 
Doderidge ſaid, That the Law doth preſume, That a Parſon hath 
read the Articles, becauſe otherwiſe he is to loſe his Benefice; and 
where the Law doth preſume the Affirmative, the Negative ſhall be 
proved. Mich. 12 Fac. B. R. Monke v. Butler. Rolls 1 Rep. 83. 
So in an Action for Tythes upon the Stat. 2 E. 6. the Defendant's 
Counſel inſiſted, That the Plaintiff ought to prove his Admiſſion, Inſti- 
tution and Induction, reading of the Articles, (5c. but it was ruled by 
the Judge, who tried the Cauſe at the Aſſizes at Nr, that he ſhould 
not then be put to it, for thoſe 'Things ſhall be preſumed; and if other- 
wiſe, the Defendant is to prove it. Clayton Rep. Caſe 13. So in a 
Luare Impedit, the Plaintiff declares, That the Earl of Lincoln was 
ſeiſed in the Church of B. and prefented the Defendant, who after ac- 
cepted a ſecond Living, and was inſtituted thereunto, Gc. and it was 
adjudged, that this was well enough, without ſaying he ſubſcribed the 
Declaration in the Preſence of the Biſhop, (Preter Faughan Chief. Ju- 
ſtice) Paſch. 25 Car. 2. Com. B. Earl of Lincoln and Clyſam, 3 Ke- 


Affirmative, 
the Negative 
ſhall be pro- 


ved. 


Preſumption 
of the Law. 


ble 15 2. But in an Ejectioue firmæ, for the Rectory of Amunſham, it % 


was inſiſted on by the Counſel for the Defendant, that the Plaintiff 
ought to prove his Reading, and Subſcribing the Articles, 6c. within 
the Time appointed by the Statute : And the Opinion of the Court ſeems 
to be as one may collect from the Report of the Caſe, that the Plain- 
tift was to prove all thoſe Matters in that Action. M. 16 Car. 2. Sow 
Leſſee of Dr. Crawley v. Philips, 1 Sid. 220. 


The aforeſaid Method is to be obſerved, in taking a Title to any In mot 


Benefice that is Preſentative, and ſuch for the moſt Part are Parſona- 
ges, and Vicarages, Archdeaconries and Prebends, though commonly 


Caſes the 
ſame Me- 
thod to be 


Archdeaconries and Prebends are given by Biſhops, who do therefore uſed. 


_ Prefer to them by Collation, which is the ſame Thing with Inſtitution, 
faving that no Preſentment is made; but if an Archdeaconry or Prebend, 
bo in the Gift of a Lay-man, the Patron doth preſent to the Biſhop, 
who doth inſtitute in like Manner as to another Benefice. Paſch. 32 
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Donations, Eliz; Sale v. Biſhop of  Covertry and March, 1 Anderſon 241. And 
22 Dean and Chapter do induct them; that is, after ſome Cere- 


52 © monies, Place them in a Stall in the Cathedral Church, to which they 
belong, whereby they are ſaid to have Locum in Choro So a Deanery 


* 


Locum in 
Thoro, may be preſentable. 17 E. 3. 40. and an Hoſpital. 21 E. 3. 6. b. and 
14 H. 3. Qnare Impedit 183. And all thoſe that take 


alſo a Chapel. 
Titles to any of the aforeſaid Benefices, are to read and declare, as is 


before directed; to wit, Parſons,” Vicars, Sc. in their Parochial 
Churches, Archdeacons and Prebendaries, in their reſpective Cathedral 

Church; ſo are they to ſubſcribe, as is ſaid; before the Ordinary; ſaving 

Archdea- that he who takes a Title for any Archdeaconry or Prebend, is not 
conry or thereby obliged to ſubſcribe, and read the 'Thirty-nine Articles, a Pre- 
Frebend. bpendary not being a Benefice with Cure; and an Archdeaconry, altho' 
it be a Benefice with Cure, yet is not ſuch a Benefice with Cure, as 

* ſeems to be intended by the Statute, 13 El. c. 12. that Statute intend- 
ing only ſuch Benefices with Cure, as have Pariſh- Churches belong- 
What Bene- ing to them: But they that accept of Archdeaconries, Prebends, or 
— a. any other Eccleſiaſtical Preferments, are obliged at, or before their 
ed by 13 El. Admiſſion, Oc. thereto, to ſubſcribe the Declaration or Acknowledg- 
. 12. ment, herein before-mentioned, (although Archdeaconries be not ex- 
preſſy mention'd in the Statute} by reaſon that the Perſons taking 
Archdeaconries muſt be in Holy Orders, and all Perſons in Holy Oz. 

ders taking any Eccleſiaſtical Dignity o2 Pꝛomotion, as is in the Sta- 

tute cxpreſs'd; are requir'd to fubſcribe the ſame Declaration. See the 


Stat. 14 Car. 2. c. 4. ante. | 
The ſecond The ſecond Way or Means by which the Title to an Eccleſiaſtical 


ny Benefice is to be had, is by Donation, and the Benefices ſo to be con- 
— is by ferred and taken, are called Donatives; and they are ſo called, becauſe 
Donation. the Patron in conferring them, doth not make a Preſentment of his 
Clerk to any Ordinary, to the End to have him admitted and inftitu- 

ted by him, and ſo inducted by the Archdeacon, or other Perſon; 

but the Patron (though a Layman) doth by his Inſtrument in Wri— 

ting immediatcly confer the ſame upon his Clerk. Da. 1. 46. b. and 

| this Conferring is (as the Biſhop's conferring) called a Collation, in 
Which is as Fairchild and Cair's Caſe. Paſch. 3 Fac. Telverton 60. the ſame Caſe, 
« Collation. 1 Brownlow and Gorldsborough 202. But the Benefices to which Bi- 
ſhops do collate, are not of the ſame Nature with theſe Donatiyes : For 

a Benefice that is given by a Biſhop's Collation, whilſt in the Poſſeſſion 

of a Biſhop, is preſentative when in a Lay-hand ; and a Biſhop's Clerk 
| Donatives is inducted as any other Patron's Clerk is: But theſe Donatives, in 
. nog no In- whoſe Hands ſoever they be, are generally given only by Donation, 
eto and the Clerk to whom the ſame is given, needs no ſuch Induction. 


Given with- Hil. 41 Fl. Cuarles v. Fairchild, 3 Cro. 653. And if a Donative be 
out Limita- given without a Limitation of Eſtate, for Life, or otherwiſe, the Gift 
ET is good, and the Grantee hath as large an Eſtate therein by ſuch 
Grant, as if it had been granted to him expreſly for Life, or he had 

come to it by Election, or by Inſtitution, and Induction ; for a Spiritu- 

al Benefice cannot be granted for Years, or at Will; for then the Free- 

Abeyance, hold thereof might be always in perpetual Abeyance, which Inconveni- 
ence the Law will not ſuffer. Paſch. 3 Fac. B. R. Davis f. 45, 46. 

And though generally theſe Donatives be in themſelves to be had on- 

ly by the Patron's Collation ; yet if the true Patron of ſuch a Dona- 

tive doth once preſent to the Ordinary of the reſpective Dioceſe, and 


doth ſuffer Admiſſion and Inſtitution thereupon, he thereby hath ma 
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it always preſentable. Paſch. 3 Jac. Fairchild v. Gair. 2 Cro. 63. Co. 
Litt. 344. 4. And hath made it alſo for ever to become a Beneſice 
with Cure of Souls. Clerk, v. Heath. Mich. 21 Car. 2. B. R. 2 Ke- 
ble 556. And this holds not only in the Caſe of common Patrons of 
Donatives, but in the Caſe of the King alſo, by Latch in his Argu- 
ment of Cremer and Burnet's Caſe. Paſch. 1651. Stile 172. But 
the King hath many Donatives in Wales, whereunto the Parſons are 
preſented and inſtituted by the Biſhop; as was ſaid by Sir Jeffery Pal- 
mer, the King's Attorney-General, and in the ſaid Caſe of Clerk v. 
H-ath, as reported, 1 $:derfin 426. But if a Stranger, who hath no 
Title, doth preſent a Clerk to the Ordinary, who is inſtituted and in- 
ducted, this is fo far from making the Donative preſentable for the fu- 
ture, that it doth not ſo much as intitle the Clerk to it, for 'tis meer- 
ly void. Co. Litt. 344. 4. Hil. 41 El. Quarles v. Fairchild, 3 Cro. 
653. Noll's Abr. 2. 342. ; | 

There is not any one particular ſort of Eccleſiaſtical Preferments, 
that are peculiarly ſaid to be Donatives ; for ſome of all forts may be 
Donative, as well as Preſentative, or Elective ; for Biſhopricks were 
Donative in Exgland after the Conqueſt, and before the Time of King 
John. Rolls 2. p. 342. 1 Inft. 344. 4. And a Deanery may: For 
thoſe Deaneries that were tranſlated from Priories and Covents, or 
which were founded after the Diſſolution of Abbies and Monaſteries, by 
King Henry the Eighth, or other Kings of this Realm. are now Dona- 
tive, and by the King's Letters Patents the Deans are inſtalled. 1 ft. 
344. Dyer 273. Parſons Law, c. 2. So a Prebendary may be Dona- 
tive, as at Windſor and Weſtminſter, in the Chapels'of the King: When 
a Prebend is void, it is ſaid, that the King ſhall make Collation of his 
Clerk by a Patent, Er lay envgyera ove Cell; and by force thereof he 
ſhall take Poſſeſſion. 11 H. 4. 9. without any Inſtitution or Induction. 
Roll's Abr. 2 Part p. 356. Alſo a Benefice with Cure of Souls, may 
be a Donative, as the Rectory of Briam, or Burien in Cornwall. Hil. 
21 Fl. Quarles v. Fairchild, 3 Cro. 655. Paſch. 3 Fac. Fairchild v. 
air, 2 Cro. 63. And ſo the Church of the Tower of London, is a 
Cure of Souls, and the King's Donative. Mich. 9 Car. Fletcher and 
Mackaller's Caſe. Rolls Abr. 341. Co. Lit. 344. And this alfo ap- 
pears by what is ſaid in the Caſe of Clerk v. Heath, 1 Siderfin 426. But 
though a Church Parochial, having Cure of Souls, may be a Donative, 
yet no meer Lay-man was capable thereof by the Common Law, but 
a Clerk in Holy Orders, Co. Litt. 344. cited Hil. 1 Fac. in Fairchild 
and Cair's Caſe. Roll. Abr. 2. p. 341. becauſe, though he may come 
in by Lay-Donation, and not by Admiſſion and Inſtitution, yet his Fun- 
ction is Spiritual; and now by the Statute 14 Car. 2. one is not capa- 
ble of any Donative, unleſs he be a Prieſt lawfully ordained ; becauſe 
every Donative muſt be either Parſonage, Vicarage, Benefice, or other 
Eccleſiaſtical Promotion or Dignity, and ſo is within the ſaid Statute. 
14 CF. 2 £6 4 

Though a Clerk taking 'Title to a Donative, doth not, or need not 
apply himſelf to the Ordinary for Admiſſion thereto, yet I conceive, that 
he ought (what Donative ſoever he takes) at, or before his Admiſſion, 
to be Incumbent, or have Poſſeſſion thereof, to ſubſcribe before his re- 
ſpective Archbiſhop, Biſhop, or Ordinary of the Dioceſe, the Declara- 
tion enjoined to be ſubſcribed by Stat. 14 Car. 2. c. 4. that is, fo much 


of it as is now in force; and if the Donative be either Parſonage or Vi- 


carage, to have a Certificate under the Hand and Seal of the 1 
"3. | : e- 


** 


Donatives. 


a 

Donati ves 
may become 
preſentable. 


But not by a 
Stranger's 
Preſentation. 


Donatives 
may be of 
all forts of 
Ecclefiaſti- 
cal Preſent- 
ments. 


Note theſe 
Royal Do- 
natives ſeem 
to have been 
veſted in the 
King by Vir- 
tue of thoſe 
Statutes that 
gave him the 
Abbey 
Lands, CP 
and there- 
fore do not 
prove any 
original 
Right in the 
Crown to 
confer Ec- 
cleſiaſtical 
Dignities by 
Donation. 


And "tis ve- 


ry Evident 
till near the 
12th Centu- 
ry, Biſhop- 
ricks and 
otherChurch 
Dignities 
were con- 
ferred by 
Election, Ec. 
and therein 
the Voice of 
the People 
was eſteem-· 
ed the Voice 
of God. 

Vide p. 307. 


Requiſites to 
be obſerved 
by a Clerk 
taking Title 
to a Dona- 
tive. 
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Dongtives. 


The Diffe- 


rence be- 


tween Dona- 


tions, Colla- 
tions, Royal 
Prebends, 

and perpetu- 


al Curacies. 


Siderf. 427.0 


Gibſon's Code. 


865, 


before whom he ſubſcribed ; and to read the ſame with the Declarati- 


on aforeſaid, in the Church belonging to his Donative. (Ogre.) So 
ought he to take the Oath of Supremacy, before he takes the Dona- 


tion, ois. before ſuch Perſon who hath er to admit him there- 


to, who is his Patron, or before ſuch Perſon as ſhall by Commiſſion 
under the Great Seal have Authori:y to miniſter the ſaid Oath. Stax, 
r El. c. 1. And if his Donative be a Benefice with Cure, he that takes 
it ought firſt to ſubſcribe the 'Thirty-nine Articles in the Preſence of the 
Ordinary; which I fuppoſe, is to be underſtood: of the Ordinary of the 
Dioceſe, and not of his Patron, although the Patron hath the Power of 
viſiting, and correcting him, and not the Ordinary, for he hath nothing 
to do therewith. 1 Huſt. 344. a. and Fairchild v. Gayre, 2 Cro. 63, 
and it is ſafe for him to read the faid Articles, within two Months af. 
ter he hath Poſſeſſion, as is before directed, and declare his Aſſent 
thereto, although the Words of the Statute be (Within two 
Months after his Juduction ;) and he is nor induced, at leaſt in the or- 
dinary Way, leſt it be faid, that his Cafe is however within the Reaſon 
and Equity of the Statute, and therefore that the Statute extends to it, 
and he ought to read the Morning and Evening Prayers in his Church, 
within two Months after he ſhall be in actual Poſſeſſion of his Donative, 
and the Form of giving Aſſent and Conſent thereto, for this is clearly 
the Statute 14 Car. 2. c. 4. | | 

Note ſome of the Inſtances before-mentioned may rather be called quaſi 
Donations than properly Donations. fuch are. 1. The Collation of a Bi- 
ſhop without any Preſentation ; 2. The Grant of the King to Prebends, 
c. without Inſtitution, and 3. The Nomination to perpetual Curacies, 
which is without either Preſentation, Inſtitution or Induction. For theſe 
differ from Donatives properly ſo called, which are given and fully 

ſſeſſed by the ſole Donation of the Patron in Writing, in as much as 
Collations and Royal Grants are to be followed by Induction and Inſtal- 
ment. And Perſons nominated to Curacies, are to be authorized by a 
Licence from the Biſhop before they can legally officiate. Whereas 
Poſſeſſion by Donation is not ſubject to any of theſe Conſequents, but 
receives its full Eflence and Effect from the ſingle Act and ſole Autho- 
rity of the Donor as aforefaid ; and if what is ſaid in the Cafe of Clark 
and Heath be true, That the King hath ſeveral Donatives in }/ales, 
which yet receive Inſtitution from the Biſhop, it ſeems to be as true, that 
by ſuch Inſtitution they have loſt the proper Nature of Donatives. For 

The Grant of a Donative being once made, creates a Right as full 
and laſting as Preſentation, Admiſhon, Inſtitution and Induction can, 
vg. a Right not to be deveſted or taken away, but by the Reſignation 
or Deprivation of the Donee, whereof the firſt muſt be made to, and 


the ſecond by the Donor, for both the Church and the Clerk are ex- 


The original 
of perpetual 
Curacies, &. 


empted from ordinary Juriſdiction: And to this purpoſe is what we find 
in Sir oha Davis's Reports, viz. That a Donative cannot be granted 
for Tears, or at Will only, becauſe this great Inconvenience would 
follow, That the Frechold (of the Church, &c.) might be in perpe- 
tual Abeyance, which is an inconvenience that the Law will not 
ſuffer. 
I The Caſe of thoſe Curacies called perpetual in Oppoſition to tem- 
porary Curates, who ſerve under other Incumbents, was originally o- 
therwiſe, being ſuch Churches the entire Revenue whereof was united 
and annexed ad Menſas Monachornm, and not (as other Appropriati- 
ons were) under the Tye of having perpetualViears appointed in them, 
| but 


Chap. XV. 7he Complete Incumbent. 


x53 
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but left to be ſerved by temporary Curates belonging to their on 
Houſes, and ſent out as Occaſion required. The like Liberty of not 
appointing a perpetual Vicar, was ſometimes granted by Diſpenſati- 
on in Benefices not annexed to their Tables, in Conſidration of the Po- 
verty of their Houſe, or the Nearneſs of the Church. But when ſuch 


Appropriations together with the Charge of providing for the Cure, 


were transferred from ſpiritual Societies, to ſingle Lay Perſons, who were 


not capable of ſerving them by themſelves, and who by Conſequence 
were obliged to nominate ſome particular Perſon to the Ordinary, for 
his Licence to ſerve the Cure, the Curates by this Means became ſo 
far perpetual, as not to be wholly at the Pleaſure of the Appropriator, 
nor removeable, but by a due and legal Revocation of the Licence of 
the Ordinary. 

And if the Patron of a Donative or ſuch perpetual Curacy do not 
nominate a Clerk, there can be no Lapſe. But the Biſhop may compel 
him to do it by ſpiritual Cenſures. This with reſpe& to Donatives 
was declared in the before cited Caſe of Fairchild and Gair ; becauſe 
tho' the Church is exempted from the Power of the Ordinary, yet 
the Patron is not; and the Rule holds much more ſtrongly in the Caſe 
of perpetual Curacies, where both Church and Patron are ſubje& to the 
Ordinary's Juriſdiction. And where thercfore, he may likewiſe Se- 

ueſter the Profits, and appoint another to take Care of the Cure, till 
the Patron ſhall nominate a fit and proper Clerk. And it was ſaid in 
the Caſe of Britton and Vade, That if any take the Profits of a Dona- 
tive, during its Vacation, the Patron cannot maintain the Action, but 
he ought to put in his Clerk who ſhall maintain the Action. Alſo 

It was ſaid Obiter in Roll's Reports, That in the ſaid Caſe of Fair- 
child and Gair, the Court agreed, That if the Patron would not no- 
minate to a Donative, the Biſhop might put it under Sequeftration. 
But thoſe who report the Caſe it ſelf, go no further than to ſpiritual 
Cenfures upon the Patron, and at the ſame time aflert an Exemption 
of the Place from the Biſhop's Juriſdiction. And tho | | 

It has been generally held for Law, That if the Patron of a Dona- 
tive doth once preſent to the Ordinary, and ſuffer an Admiſſion and In- 
ſtitution, thereupon the Church, Gc. is no longer Donative, but ſhall 
be for ever after preſentative and liable to Lapſe, and in all Things ſub- 
ject to the juriſdiction of the Ordinary, in which Doctrine the ancient 
Books ſeem to agree without Exception even to the Crown, Yet there 
are later Authorities which ſay, Though a Preſentation may deſtroy 
an Impropriation, it cannot deſtroy a Donative, becauſe the Creation 
thereof was by Letters Patents by which the Land was ſettled to ſuch 
a Perſon, and his Succeſſors, and he to come in by Donation which was 


the antient way of conferring Benefices, and the Inſtitution to Churches 


was not ordained by any Temporal Law, there being only a Papal 
Proviſion, and was not received in ſome Places here in England, and 
where it was not reccived, they ſtill went on in the old Way and Me- 
thod of conferring Beneficcs, which afterwards were called Donatives. 
Tis alſo faid, That Donatives are either by Royal Foundation, or 
by Royal Licence, or by Agreement with the Ordinary (but OQuære of 
the laſt Kind) and when eſtabliſhed ; the Ordinary hath nothing to do 
With it ; it is vilitable by the Patron's Com miſſioners, it muſt be reſigned 
to the Patron, no Lapſe can incur, &c. and the Incumbent is exempt- 


ed flom attending at Vilitations, &c. But per Holt, Chief. Juſtice, 


The Ordinary hath in ſome Caſes a Power as to the Perſon, cho not 
4 to 


Donatives. 


Vid. Yet. 61. 
3 Sal. 140. 


2 Cro. 318. 


1 Rol. R. 453. 


1 Inſt. 344. 
2 Cro. 63. 
Styl. 172. 
See 2 Salk 
351. 

3 Salk. 140. 


3 Salk. 140. 
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Elections. - to the Place; for if the Parſon marries without a Licence, or com- 
mits any Miſdemeanour, the Ordinary may puniſh him; and if the Pa- 
tron will not preſent, the Ordinary may compel him ; but the Ordi- 

nary cannot regulate the State of the Church or Viſit, &c. 7% 
$tyl. 1372, Note, It is ſaid in the Caſe of Sprat and Nicholſon, If Iſſue be joined, 
Supra. whether Donative or Preſentative, it ſhall be try'd by Jury at Common 
* - and in ſome other Caſes, if the Patron of a Donative be di- 
ſturbed in Collating, and Recover by a Quare Impedit (which he may 
well Nabe) againſt the Biſhop and the Diſturber, a Writ ſhall be di- 

rected to the Sheriff to put his Clerk in Poſſeſſion. | 

But though Clerks, on whom Donatives and ſuch perpetual Curacies 
are beſtowed, do not gain Poſſeſſion by Preſentation, Inſtitution and In- 
duction ; yet they are obliged in order to preſerve and maintain their 
Poſſcſſion, to be qualified, and to qualify themſelves in many Things 
as other Clerks do, who are preſented, inſtituted and inducted, as 
Hirſt, To be Prieſts in Orders, without which by 13 and 14 Car. 2. 
c. 4. none ſhall be admitted to any Eceleſiaſtical Promotion. Second- 
ly, To ſubſcribe the Thirty-Nine Articles if the Donative be, as all 
perpetual Curacies are, with Cure, by 13 Elig. c. 12. Whereby alſo, 
they are in Caſe of ſuch Donatives to be ſubſcribed in the Preſence of 
the Ordinary. Thirdly, 'To ſubſcribe the Declaration required by 13 
and 14 Car. 2. to be ſubſcribed before the Ordinary, and (if with Cure) 
to take a Certificate thereof. Furth, To take the Oaths of Alle- 
giance and Supremacy, by 1 Eliz. and 1 V. M. c. 8.0 5. Fifth, 
To read the Common Prayer, and declare his Afent, &c. by 13 and 
14 Car. 2. c. 4. C. 6. Sixthly, To read and aflent to the 'Thirty-Nine 
Articles, (if with Cure) by 13 Elis. c. 12. g. 2. which though it ſays, 
within two Months after Iuductiou, (and here is no Induction) yet the 
Cure of Souls being the Foundation wherever there is ſuch Cure, In- 
duction is to be interpreted, any actual Poſſeſſion. Seventhly, To read 
AK the Certificate, and make Declaration for the Reaſons in the 'Third 
i Article ſupra. Eighthly, To take the Oath of Abjuration. For 
= the Stat. 13 and 14 V. 3. ſays, it ſhall be taken by all Eecleſiaſtical 
= Perſons, who ſhall be admitted into, or enter upon any Preferments, 

i Benefices, Offices or Places. I | 
. But Note, The Incumbent of a Donative was cited into the Spiritu- 
A Med. go. al Court to take a Licence from the Biſhop to preach, Gc. and per 
Þ 3 Sal. 141. Cur. if tis a Donative, and the Biſhop will viſit, c. a Prohibition 


Vide. E N. B. 


4 ſhall be granted. | | 
b The third The chire Way or Means of taking a Title to an Eccleſiaſtical Pre- 
* _— ferment, is by Election, and Confirmation, and this is the Way by 
3 *Y» % , Which a Title is had to the greateſt Dignities in the Church, 97g. Arch- 


ix Eledien to b biſhopricks, and Biſhopricks, Conſecration being alſo made, where the 
|; 5 «ogg Perſon promoted was not a Biſhop before : And in what manner Arch- 
4 8 biſhops, and Biſhops, ſhall be made, and ſettled in their Dignities, 
q hath been declared by Act of Parliament, ig. 25 H. 8. c. 20. But 
' | Biſhop Suffragans are not in like Manner to be made, but by way of 
3 Preſentation, according to the Direction of an Act made for that Pur- 
poſe. See Stat. 26 H. 8. c. 14. Alſo the ancient Deans of Chapters 
come into their Deaneries as Biſhops now do, by a Conge d Elire from 
the King, and are confirmed by their reſpective Biſhop. 1 Iaſt. 95. 4 
Parſons Laws, c. 2. And the Perſons taking theſe ancient Deaneries, 
are to ſubſcribe the aforeſaid Declaration, or Acknowledgment, to 


take the Oath of Supremacy before they are admitted, and- to read 
| 2 | V 
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the Morning and Evening Prayers in their roſpective Cathedral, and the Firſt uuits. 
Form of Aſſent and Conſent thereto; within two Months after their WV 
Inſtallment. Kat. 14 Car. c. 4. 15 | 

Alſo, Every Perfon who ſhall be nominated, elected, prefected, per- To pay or 
ſented, collated, or by any other Means appointed to have any Digni- compound 
ty, Benefice or Promotion Spiritual, before any actual or real Poſleſ- Tha 
ſion, or medling with the Profits of any ſuch Dignity, Benefice, or 
Promotion Spiritual, is to pay, or to agree and compound for his Firſt 
Fruits; the ſeveral Acts of Parliament which relate to the paying of 
Firſt Fruits, are theſe that follow; ß | 
_ Tis enacted, That the King's Highneſs, his Heirs and Succeſ- by 26 E. s. 
ſozs, Kings of this Realm, ſhall have and enjoy from Time to Time, 3: 
to endure fo2 ever, ok every ſuch Perſon and Perſons, which at any The Fir 
Time after the Firſt Dap of January next coming, ſhall be nominated, prost. ** 
elected, pefected, pzeſented, collated, oz by any other Means appoint: one Year of 
ed to have any Archbiſhopzick, Biſhopzick, Abbacy, Bonaſtery, Pꝛiozy, every Sfiri- 
College, Hoſpital, Archdeaconry, Deanry, P2ovoſtſhip, Pzebend, Par: M75: 
fonage, Gicarage, Chauntry, Free Chapel, oz other Dignity, Bene- the King. 
fice, Office o: P2omotion Spiritual, within this Realm, oz elſewhere 
within any of the King's Dominions, of what Name, Nature, oz 
Quality ſoever they be, oz to whoſe Foundatfon, Patronage, ox Gifts 
ſoever they belong, the Firſf Fruits, Revenues and Profits fo2 one 


Year, of. every ſuch Archbifhopzick, - Biſhopzick, Abbey, Wonaftery, 


Pꝛiozy, College, Hoſpital, Archdeaconry, Deanry, Pꝛovoſtſhip, Pꝛe⸗ 


bend, Parſonage, Uicarage, Chauntry, F2ee-Chapel, 02 other Dignt- 
ty, Benefice, Ditice, oz Promotion Spiritual akoze named, whereunto 
any ſuch Perſon or Perſons after the ſaid Firſt Day of January be no- 
— 28 pꝛekected, pꝛeſented, collated, oz by any other Means 

And that every ſuch Perſon and Perſons befoze any aftual oz real Every spiri- 
Poſſeſſion, oz medling with the Pyofits of any ſuch Archbiſhopyick, man ker en 
Biſhapzick, Abbacy, Yonaſtery, College, Hoſpital, Deanry, ]2ovoſt: bed! for his 
ſhip, Pꝛebend, Parſonage, Uicarage, Chauntry, Fzee-Thapel, Pzfozp, Firſt Fruits 
o2 other Dignity, Benefice, Office, oꝛ Pꝛomotion Spiritual, ſhall ſa- —_— 
tisfy, content 02 pay, 02 compound, oz agree to pay to the King's fe ſion of his 
at reaſonable Oays, upon good Surettes, the ſaid Firſt-Fruits and Benefce. 
Poofits fo: one Pear. 5 

And ttis thereby further enacted, That an Obligation fo2 the Firſt 
Fruits, ſhall be of the ſame Strength, that the Statute of the Sta- 
ple is: And that ail Firſt-Fruits payable to other Perſons ſhall ceaie, 
and be paid to the Ring, his Heirs and Surceſſozs. 


Alſo by the ſaid Statute tis enacted, That the King's Majeſty, his A vearly 
Tenth of all 


Spiritual Li- 


and Maintenance of the Royal Eſtate of his Imperial Crown and ?* 8 
Oignity of Supzeme Bead of the Church ok England, ſhatl yearly to ho King: 
have, take, enjoy and receive, united and knit to his Imperial Crown | 
fo; ever, One yearly Rent o2 Penſion amounting to the Aalue of the 

Tenth Part ok all the Kevenues, Rents, Farms, Tythes, Offerings, 
Cmoluments, and all other P?ofits, as well called Spiritual as Tem- 

pozal, now appertaining oz belonging, oz that hereafter ſhall belong to 

any Archbiſhopztck, Bilhopzick, Abbacy, Bonaſtery, Pztozy, Archdea⸗ 

conty, Hoſpital, College, Þouſe-Collegiate, Pꝛebend, Cathedꝛal Church, 


Collegiate Church, Conventual Church. Parſonage, Utcarage, Chaun⸗ 


ttp. Fee. Chapel, 02 other Benefice 02 Pꝛomotion Spiritual, of what 
ame, Mature, oz Quality loever they be within any Dioceſe of this 
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— * — —_—— 


— . _ — — — * 
£ EIT SCC Se ˙ ome CC — — 8 — 


176 The Clergy-Man's Law: Or, Chap. XV. 


F.rſtFruits. Realm, oz in Wales. Alfo it is thereby pꝛo vided, That the ſaid Tenth 
A qhall be paid at Chriſtmas Pearlirxyr. | 
26 H. 8. 18. Alſo by a Statute made 26 H. 8. cap. 17. tis enacted, That aj 
rermors of and ſingular Fermozs and Leſſees, of any Yanozs, Loddſhips, Lands, 
poo Tenements, 02 other Pereditaments, Parfonages, Gicarages, c 
to pay any Pottions of Tythes, 02 other whatſoever Pzofits o; Commodities be. 
che Taue, longing to any Archbiſhop, Biſhop, 02 other Pzelate, oz Spirituaſ 
granted to Perſon 02 Perſons, 02 Spiritual Body Cozpozate 02 Polttich, 
the King. # whereof any Firſt-F2uits, o2 yearly Penfion of the Tenth Part 
was granted to the King in the ſaid Seffion ok Parliament, ſhall be 
diſcharged, and not chargeable to pay to the Ring, of his oz their pꝛo⸗ 
per Woney, Coſt oꝛ Charge, foz, oz in Diſcharge of the Leſſoz oz 
Leſſozs, Owner oz Owners of the ſame, by reaſon of any Covenant, 
Eargain, Bond, Conditton, Clauſe of Re-entry, o; other Thing 
thentofoze made 02 concluded. ' 
But that every of the ſaid Leſſozg and Owners, and their Sttccef. 
ſo2s, ſhall be charged and chargeable to pay and ſatisfy the ſame of his 
02 their pꝛoper Coſt and Charge to the King, his Peirs and Succel⸗ 
(02s, accoꝛding to the Gzant thereof, any Covenant, Bargain, Con- 
tract, Bond, Condition, Clauſe of Re-entry, oꝛ other Thing thento⸗ 
foze made oz concluded to the contrary thereof in any wiſe not with: 
ſtanding. | 
2 H. 8. e s. And by the Stat. 27 H. 8. c. 8. it is enacted, That whenſoever any 
* N N Perſon oz Perſons ſhall be named p2efexed, p2eſented, collated, oz by 
Erion 1a . 
pay any ali other Means appointed to have any Archbiſhopzick, Biſhopzick, ab- 
Tenth the bacy, Monaſterp, Pꝛiozp, College, Holpital, Archdeaconry, Deaconrp, 
{ame Year  IP2ovoſtſhip, Pꝛebend, Parſonage, Uicarage, Chauntry, Free-Chapel, 


they pa 


their Fus 02 other Dignity, Benefice oꝛ Pꝛomotion Spiritual, by vertue whereof 


—_— —_— 
1 id * 
1 . 


Fruits. thep ſhall be charged 02 chargeable, as well fo2 the Payment of the 


Tenth of every laid Archbiſhopzick, Bilhopaick, 8:c. as with the Payment 
of the Firſt⸗Fruits of the ſame, and every of the ſame, ſhall at his oz 
their Compoſition, Agreement, oz Entry into Specialty oz Special- 
ties fo2 the Payment of the ſatd Firſt⸗Fruits, have Allowance and De⸗ 
dutfon of the ſaid Tenth Part of the whole, out of the Sum to be 
paid fo? the ſaid Firſt⸗Fruits, fo2 the Pear wherein he oz they ſhall be 
firſt nominated, pzefeted, pꝛelented, collated, oz by any other Means 
appointed, to have any the ſaid Dignities, Benefices, Dffices, oz other 
Pꝛomotions Spiritual, accozding to the juſt Rate, Taration and Sel⸗ 
ment of the Tenth of every ſuch Archbiſhopzick, &c. Office oz Pꝛomo⸗ 
tion Spiritual, within this Realm, o2 elſewhere within any of the 
King's Domintons, of what Name, Nature o2 Quality ſoever they 
be, oz to whole Foundation, JPatronage, o2 Gift foever they belong, 
naw being enrolled, oz that hereafter ſhall be entolled in the King's Ex⸗ 
chequer, oꝛ in any other the King's Courts of Ueco2d, 
Out of the Then follows a Clauſe, That Commiſſioners and other Perſons 
Firſt oe authozized to compound fo2 the Firſt-Fruits, map deduc the Tenth 
ductec the Part out of the Firſt-Fruits. 
Tenth. | Allo, That he who hath his Tenth dedufed out of the Firſt-Fruits, 
3 fo2 the Pear he ſhall be firſt nominated, &c. ſhall pap it to the Ring, 
5 bis Heirs and Succeſſozs, in like manner as is limited by the Act 0? 
the Ozant of the ſaid Tenth and Firſt⸗ Fruits. 
Remedy With a Clauſe of Remedy for the Succeſſor, who is compelled to 
where « Suc- pay the Tenth for his Predeceſſor, u. by Diſtreſs and Retainer of 
cefor PIY% » Goods till Satisfaction, and in Default of Diſtreſs, by Bills in Chance- 


the Tenth for 
his Prede- 2 DU, 
ellor. 
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Succeſſor, by Order of the Common Ear. us T 
And by a Clauſe in the Statute 28 H. 8. c. 11. tis enacted, That 28 H. 8... 11, 


the ſaid Pear in which the Firft- Ftuits ſhall be paid to the King, ſhall Tha ne 


next Incum- 


begin and be accounted fmmedtately after the auoidance, oz Uacatton of bent, charg- 


any ſuch Benetice 02 Pꝛomotions Spiritual. rr cd to the 
And that the Tythes, Fruits, Oblations, Obventions, Emoluments, 8 


Commodities, Advantages, Rents, and all other whatſoever Reve- all begin 


nues, Caſualties oꝛ Pyofits,” certain and ancertain, offering oz belong⸗ 8 
ing to any Archdeatonky, Deanry, Pꝛebend, Parſonage, Uicarage, e Benence, 
poſpital, TUlardenſhip, P2ovoſtſhip, 02 other Spiritual Pꝛomotion, Be: &. 
nefice, Dignity ox Office, (Chauntrtes only except) within this Realm, 
o other the King's Domintons, growing, riſing oz coming during 
the Time of Uacation of the ſaid P2omotton Spiritual, ſhall belong 
and affer to ſuch Perſons as ſhall be thereunto next pꝛeſented, pꝛo⸗ 
moted, inſlituted, inducted oz admitted, and to his Executozs towards 
the Payment of the Ficſt⸗Fruits to the King's Þighneſs, his Heirs 
and Succeſſozs, &c. [See more concerning this Statute. of Firſt- 
Fruits in Chap. 40] 5 

And Note, That by this Statute, the Forfeiture of the Ordinary, Tbe For- 
& c. which Teceiveth the Fruits of a Benefice during the Vacation, feiture of the 
and doth not reſtore them to the next Incumbent, is the Treble Va- 1 et. 4 
lue, One Moiety to the King, the other to the Incumbent. However, receiverh tha 
ſuch Archbiſhops, &c. ſhall be allowed the Charge of the Cure, and Sabo 
of inning Tythes and other Profits. And here if the Fruits be not ſuffi- Vacation. 
cient to pay the Curate, the next Incumbent ſhall do it within Four- 
teen Days after his Induction. [| See Chap. 40.] | 

Alſo by a Clauſe in a Statute made 37 H. 8. c. 21. concerning the S7, 3) H. 
Union of Churches, there is a ſaving unto the King's Majeſty, his 8. 2 
Heirs and Succeſſors, of all the Tenths and Firſt-Fruits of all ſuch eee 
Churches and Chapels, as were thentofore united or conſolidated in Firſt Fru. ts. 
one, or that thereafter ſhould be united and conſolidated into one ac- reſerved. 
cording to the ſame, or ſuch like Rates and Valuations, as the ſame 
Churches and Chapels, or any of them were then rated or valued at 
to the King, in the Court of the Firſt-Fruits and 'Tenths. | 

Note, All theſe Statutes were repealed by Stat. 2 and 3 Ph, and M. By 2 and; 
c. 4. and the Payment of the Firſt-Fruits and Tenths ceaſed from the P. A « 4- 
the then Eight Day of Auguſt; but this Statute of Repeal was re- e 4 
pealed by 1 Elis. c. 4. made for the Reſtitution of the Firſt Fruits to Ib. 5 
the Crown. And thereby it was enacted as followeth, ois. That ſo revived, by 
much ok all and every the Acts and Statutes firſt recited, oz of any o- ** 
ther Aﬀ oz Statute touching oz concerning the Ozder, levying, true | 
anſwering, and Payments oz Qualification of the ſaid Firſt-Fruits 
and Tenths, and of the ſaid Reftozies, Parſonages and Benefices 
Impꝛopziate, and of the Rents, Kevenues, Emoluments and Pꝛolits 
thereof, and of all other the Pꝛemiſſes, and alls the Charge, Dil⸗ 
charge, o2 Alteration of them, oz any of them, oz any Matter 302 
Thing in any wiſe, ſounding oz tending thereunto, which were ſtand: 
ing and being in fozce, effect, and unrepealed, at and befoze the ſain 
Eighth Day of Auguſt, (except only the gas of the Erefions of the 
Courts of Augmentations, and Firſt-Fruits and Tenths) ſhall be, 
remain and continue in their full and perfect Strength and Fozce, and 
be obſerved and put in due Execution. accoding to the Tenures and 
Ptirpozts of the ſame, and every of them. 5 
Mm Alſo 
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Firt/Fruite Alto by this Statute, tis enacted, That Uicarages of 101. per "Oh 
—_ num, and Parſonages of .10 Parks Per Annum, 0 Under, chall not 
and Parſo- be thatgeable with Firſt⸗ Fruits. . 
nages di. That ik anp Incumbent continue in the Veneſice half a Year after 
charg — the laſt: Avoidance, and die, oꝛ be legally outed befoze the End of the 
of an Incum- Pear, he, his Erecuto2s, adminiſtratoꝛs, 02: Suteties. ſhall only pay q 
— HEE kourth Part of the Firſt. Fruits: It he live out the Pear, and die, oy 
8. after an be outed within Six Months after the Pear, only halk the Firſt⸗Frutts 
Avoidance. ſhall be paid: And ik he live out the Pear and the Half, and die, oz be 

outed within one Pear, only the Quarter of. it ſhall -be paid. 
Grants made That Dilcharge ot Firt-Fruits and Tenths, heretokoze granted by 
to the aut any of the Queen's J2edeceſſo2s to the Univerſities, o2 the Collegeg 
rerſries and in them, 0. ta thoſe of Eaton 02 Wincheſter, ſhall remain god, not- 
>= withſtanding this act; alſo the Dean and Canons of : Windſor, ſhall 


a 5 hencefozth diſcharged of the Tenths and Firſt: Fruits befoze-men, 
tionedg. 
Archbihop That all Gꝛants of Impꝛopꝛiations made to the Archbiſhop of Wells, 
=O ſhall remain good notwithſtanding this Act; yet the ſaid Archdeaconry. 
198 and all Spiritual Pꝛom tions aſſigned to it, ſhall from hencefo2.h pay 
Firſf-Fruits and Tenths. | 
PERL * That all Impꝛopziations, 02 other Pꝛofits o; Emoluments Eccleſi. 
Lancaſte. àͤſtical, which were foꝛmerly within the Dutchy Court of Lancaſter, 
th ll be recontinued, notwithſtanding this At, oz that of 2 and. 3 Ph. 


and M. 
Hoſpitals That the Revenues of Hoſpitals and Schwls, ſhall not be charged 


P 

aileharged with | gy of Firſt-Fruits 02 Tenths, notwi:hſtanding this Ai, 
LEA IZ, C . 

Stat. 17 car. And note by "Stat. 17 Car. 2. c. 3. for Union of Churches, Ge. 

2. c. 3. (which ſee in the next Chapter) there is a Saving of all F irſt-Fruits and 
Tenths to the King, Ge. 

The Queen By Stat. 2 and 3 Annæ, c. 11. tis enacted, That the Queen may by 

may erc# a Letters Patents, incozpozate ſuch Perſons as the ſhall appoint, to have 


Sa lende dhe a Common Seal, and perpetual Succcfiion, and by the ſame, oz other 


and ſetrle the 
Firſt-Fruits Letters Patents, may limit and ſcttle upon the laid Cozpozation, the 


fe amen. Firlt-Fruits of all Benefices Spiritual, ko: the Augmentation of the 
tation of the Mafnhtenance of Miniſters of the Church of England, officiating in 
Maintenancs any Church oꝛ Chapel in England, Wales, oꝛ Berwick, not ſufficientiv 
os Cs. _ fo2, with fuch Rules, and in ſuch Banner as ſhall be therein 
kTpꝛelled. 
That the Statutes and Proviſions touching the Levying, Payment 
and Qualification, ſhall continue in Foꝛce as to the ſaid Firſt⸗Fruits. 
Not to avoid That this Act ſhall not affect 02 avoid any Gzant, Alienation, 02 In⸗ 


„ cumhꝛance made of, oz on the ſaid Firſt Fruits. And that all Perſons 
One Bond on- (except within Age, 02 Non ſane Memozp, 02 Women Covert with - 


ly roberacen out their Þugbands) may give Lands, Tenements, oz Goods to the 
Payments of ſaid Co2pozation. 
the Firſt- That one Bond only ſhall be given fo2 the Four Payments of Firſt 


r. J ne, Fruits, to be paid accoꝛding as they have been uſually rated and paid, 
and not four Bonds; and no fifth Bond taken koz a further Qalue 02 


c. 24. ; 
bag bene Payment in reſpet of the lame, ſhall be ſued oz recovered. 
And Note by Stat. 5 Aunæ c. 24. All Benefices wiih Cure of 


not exceed- 


os. 59.5 or Sculs, not exceeding the clear pearly Ualue of 50 J. by the impꝛobed 
— Ca'tation (the. Tenth whereof by Her Majeſty's Letters Patents, 


charged from 
Pay: 35 ut of dated 3d. Nov. in the Third Bear ol Per Pajeſlys Reign, f W 


Firit Fruits, 
Sec. for ever. 
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in a Cozpozation, by the ſaid Letters Patents, conſtituted by the Name Fir-Fruits+ 
of, The Bounty of Queen AN NE, for the 1 of the 
poor Clergy) and the Jncumbents thereof, their Hetrs, Erecuto2s, Ad: 
miniſtratoz2s, and Surettes, ſhall be diſcharged from the ſaid Firſ- 
Fruits and Tenths, and Arrears thereof. | i am gn nf 

That the Biſhops. of every Dioceſs, Guardians ok the Spirituals, Biſhops to 
ſede vacante, and Oꝛdinaries of Peculiars, ſhould by Paths of two —_ * 
02 moze credible Witneſſes, (which they, o2 ſome Commiſſioned by 72.755! 
them, were impower d to adminiſter) as by other lawful Ways, infozm nefices with 
themſelves of the impꝛoved yearly Ualue of every Benefice, with Cure uf 
of Souls within their reſpective Jurisdictions, the clear yearly-Calue 
whereof doth not exceed 50 J. and on oꝛ befoze the 25th of March 1708, 
under their Hands and Seals, certify the lame into the Exchequer, 
which Certificate filed there, ſhall aſcertafn the yearly Calue of the 
Benefice, to be dilcharged by this Act. 

P2oviſo, That this Ad ſhall not diſcharge any Benefice with Cure Not to dit. 
of Souls, the Tenths whereof were granted to any Perſon in Per⸗ a * 


petuity befoze the 3d of November, in the Third Pear of Her Majeſty's merly grant- 
Reign. | 2 on Perpe- 


That when any Part of the Firſt-Fcuits remaining to be diſpoſed of Fug Fruits 
ſhall be diſpoſed of towards the Maintenance of any Miniſter officf- once applied, 
ating in any Church o2 Chapel, ſuch Part ſhall ever be in like Banner o conti- 
continued to the Miniſter from Time to Time, officiating in the lame er 
Church oꝛ Chapel, who ſhall enjoy the lame fo2 ever. And this Ad ſhall 
be taken in all Courts and Places as a publick Act. — 

Pꝛoviſo, That this Aﬀ hall not be conſtrued to avoid oz diminiſh Not ro dimi- 
any Stipend oꝛ Penſion granted to any Perſon, and charged on the 8. been 
ſaid Firſt-Fruits: But in caſe it happen, that by diſcharging ſuch fore granted 
{mall Benefices, the Firſt Fruits in any Dfoceſe ſhall not be (ſufficient Ron the 
to ſatisfy ſuch Sums they ſfand charged with, then the whole Firſt. &.. 
Fruits thzoughout England ſhall be liable to make good ſuch Deft- 
ciencies. | 

By Stat. 6. An. c. 27. All Eccleſiaſtical Benefices, with Cure of 57, 5 Ann. 
Souls, not exceeding the clear yearly Ualue of 50 1. by the fmp2oved « 27: 
Galuations (the Tenths whereof are not veſted in the Cozpozation of, G ccd 
The Governors of the Bounty of Queen ANNE, Ge.) and the In fices not ex- 
cumbents thereof, their reſpective Heirs, Executozs and Adminiſtra- s 59 4 
toz2s, Succeſſozs and Sureties, ſhall be diſcharged from the ſaid Firſt⸗ „ 
Fruits. And the aſcertaining the ſaid yearly Ualuations of ſuch Be⸗ Diſcharged 


nefices hereby diſcharged, ſhall be as other Livings mentioned in 5 Fir Frau 
An. cap. 24. | Es. ; 


That the Certificates of the pꝛoper Ozdinaries into the Exchequer, Further 
of the yearly Galue of Livings hereby intended to be diſcharged, may SERENE 68 
be made at any Time befoze the 24th of December 1708. | Was nm 

That ſuch Certificates as ſhall be made into the Exchequer of the And ſhall be 
yearly Caluation of Livings, intended to be diſcharged by the lald Act ond. rb oS 
5 An. c. 24. befo2e the ſaid 24th of Dec. 1708. ſhall be as good ag if 25 March 
made befoze the 25th of March 1708. And that this Act ſhall be taken 179% 
and accepted as a publick Act. 5 147 tick Ack. 

That every Archbiſhop and Biſhop, ſhall have four Years allowed pour years 
thein, when he 02 they ſhall compound fo2 the ſame, foz the Payment allowed to 
of Firſt. Fruits, which ſhall commence from the Time of Reſtitution \75bbors 
of the Tempozalities, and every. Pear ſhall pay one fourth Part; and «- pay ir 
ik be die, oz be removed betoze the four Years expire, he, his Þeirg, Firt-Fruits, 
| $$ M m 2 | | Exe- 
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Union of Exetutozs, and adminiſtratozs, ſhall be diſcharged of fo much as wag 
De not papable: befoze his Death oz Remove. 
8 That Deans, Archdeacons, and other Dignitaries, ſhall compound 
caſe of koz their Firſt- Fruits, as Rettoꝛs and Gicars have been accuſtomed tg 
Deans Arch- do ; and in caſe of Death oz Removal within the Time allowed to 
deacons, &c. Recto2s and 'Aicars foꝛ Payment of Firſt-Fruits, ſhall have the Bene. 
to compound fit allowed Refozs and Gicars. by 1 El. c. 4. fo? Reſtitution of Firſt 


Il 
{ 
* 


.— K — —— — 


for Firſt- { 
Fruits, as : Fruits to the Cron. 


cars, &c. 
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Of Union of Churches. 
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er F" HE extraordinary Ways or Means by which an Ecelcſiaſtical 
pwn | Gavin Perſon may have a Title to a Benefice in the Church, arc, ei- 
r. Union. ther by procuring an Union to be made of a Church, to the Church or 
2. Appropri- Benefice of which he was before poſſeſſed, or by cauſing another Bene- 
3. Commen- fice to be appropriated to him and his Succeſſors, as Incumbents of 
dam. another Church, or by Commendam recipere. Concerning the Union 

of two Churches into one, two Acts of Parliament have been made, 

Dig. 37 H. 8. c. 21. and Car: 2. c. 3. the Words of which, ſo far as 


they touch this Matter, are as followeth : | 
Vnionofrwo XX / Þere in divers and ſundzy Places within this Realm of Eng- 
Adds of Par- land, there be many and fundzy Parſonages, the Glebes, 
liament, 37 Tpthes, and yearly Kevenues, and Profits Whereof, be not ſufficient 
H. 8. 2. to find a Piieſt oꝛ Curate, to ſerve, 02 miniſter to the Pariſhoners 
thereof, within a Mile oz leſs, of the Church; of which pooz Parſo⸗ 
nages, there is in many Places, another Church pertaining to ano- 
ther Pariſh, ſtanding as neceſſary, and commodiouſlp, fo2 the Acceſs of. 
the Pariſhioners of the other poo2 Pariſh, as their own doth, 
And fozaſmuch as the Charges fo2 the Maintenance of two ſuch 
Churches and Chapels, with all manner of Beparations, Oznaments, 
and other accuſtomed Duties pertaining to a Church, be much greater 
than map be well raiſed 02 bozn, amongſt ſuch pooz Pariſhioners, and 
might, and ſhouid be eaſed and remedied, by the uniting, and knitting 
of ſuch Churches in one. 7 
It map therefoze pleaſe the King's Nopal Majeſty, with the Aſſent 
ok his Lows Spiritual and Tempozal, and the Commons in this pꝛe⸗ 
ſent Parliament aſſembled, and by the Authozity of the ſame, that it 
may be enacted and eſtabliſhed, That an Anion, oz Conſolidation of two 
Churches tn cne, 02 of a Church and Chapel in one, the one of them 
of what not being above the yearly Galue of ſix Pounds, as it is rated 
Value. and valued at to the King's Highneſs, in the Court of the Firſt⸗ 


den ditant. Frutts and Tenths, and not diftant from the other above one Mile, 


in any Place, 02 Places within this Realm of England, may be from 
bencefozth had, oz made by the Aﬀent of the D2dinary, oz OT 
e 2 0 
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aſſents of the Jncumbents. of them, and of all ſuch as have a juſt 
Right, Title, and Intereſt, to the Patronages of the ſame Churches 


of the Dioceſs where ſuch Churches and Chapels ftand in; and by the Union of | 


and Chapels, being then of full Age: And that all ſuch Unions, and 


Conſolidations, had, 62 made of two Churches in one, oz of a Church 


and Chapel in one, as is aforeſaid, ſhall be good, ſufficient, lawful, 


firm, ſtable, and available in the Law, to remain, endure, and conti⸗ 
nue fo2 ever, united and knit in one, in ſuch Manner and Foam, as by 
Writing, 02-(Uritings, under the Seals of ſuch Ddinaries, -Jacum - 
bents, and Patrons, it (hall be declared and ſet kozth. ! 
And be it further enacted by the duc hozity afozeſaid, That all Unions 

nd Conloftdations, of all Churches and Chapels, which have hereto- 
foe been united, 02 knit together in one, by the Aſſent of the-O2dina- 


Of former 
Unions. 


ries, Incumbents, and true and lawful-Jatrons in Fee-ſimple of them, 


as is afoꝛeſatd, ſhall allo remain, and be from hencekozth adjudged and 
deemed in the Law, to endure and continue fo2 ever, united and knit 
in one, without any Oiſlolution, undoing, unkniting, oz repeal of 
them, oz any of them, by any manner of Means 2 Way, 

Saving unto the King's Majeſty, his Heirs and Succeſſo2s, all the 
Tenths and Firſt⸗ Fruits of all (ſuch Churches and Chapels as be here- 


Saving of 
Tenths and 
Firſt-Fruits. 


tofoze united 02 conſolidated in one, 02 that hereafter ſhall be united and 


conſolidated in one, accowing to the lame, oz ſuch like Rates and Ga- 
luations as the ſame Churches and Chapels, oz any of them now are 
rated oꝛ valued. as to the King's ſatd Bajeſfy, in his ſald Þighneſs's 
Court of the Firſf-Fruits and Tenths ; p2ovided always, That all (J- 
nions and Conſolidations, and every df them hereafter to be had oz 
made of any Church oz Chapel, within any City, 02 Town-C o2pozate, 
within this Realm of England, without the Afent of the Mayo2, She- 
riffs, and Commonalty of the City where ſuch Churches, Church oz 
Chapel, be. oz ſhall be; oz without the Aſſent of ſuch Bodies Cozpo- 
rate of other Towns Cozpozate, where ſuch Churches, Church, oz 
Chapel, he. oz ſhall be, by the Names of their Cozpozations in UMri⸗ 
ting. under their Common-Seal, ſhall be clearly void, and of no Fozce 
noꝛ Effect ; any thing befoze erpzefſed, o: any Dzdnance, Law, Cu- 
on o2 Statute to the contrary thereof in any wiſe nothwithffand- 
ng. 


tiſh, oz the moze part of them, within onc Pear next after the Anton 
02 Conſolidation of the ſame Pariſh, by their Triting. ſuffictent in the 
Law, ſhall aſſure the Incumbent of the ſaid Pariſh, fo2 the yearly 
Payment of ſo much Money, as with the Sum that the ſaid Iariſh is 


Pꝛobided alſo, That where the Inhabitants ok any ſuch pooz Pa- Proviſo for 


making void 


an Union. 


rated and valued at in the King's Pighnels's ſaid Court of the Firſt» 


Fruits and Tenths, ſhall amount to the full Sum of Eight Pounds 
Sterling, to be levied and paid yearly by the ſaid Jnhabitants to the ſaid 


Incumbent and his Succeſſozs, that then all ſuch Antons o2 Conſo- 


lidations, hereafter to be had 02 made, of any ſuch poo2 Pariſh as 
is afozeſaid, ſhall be void and of none effcct ; any thing Statuted, 
02 D:datned to the contrary hereof in any wiſe notwithſtanding. 

P:ovided always, That this ſaid Pꝛoviſo ſhall not extend to any 
Anton oz Conſolidation of any Church oz Chapel, had, o2 made, bekoꝛe 
the making of this Statute : any thing in the ſaid Pꝛovilo mentioned 
to the contrary thereof notwithſtanding, "4 
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Union 3 


Ozaſmuch as the ſettled P2oviſion ko: Miniſters in moſt Cities and 
17 Cara. 3. 1 Tobuns Cozpozate within this Realm, is not fiffictent fo2 the 
for Union of Maintenance of able Tinifters fit fo2 ſuch Places, whereby mean 
Cities and and ſtipendarp Pꝛeachers are entertained to ſerve the Cures there, 
Towns Cor- Who wholly depending fo2 their Maintenance upon the good Mill and 
Porate, Se. Liking of their Auditozs, have been, and are hereby under Cempta⸗ 
tion of too much complying, and ſuiting their Doctrines, and Teach: 
ing to the Humor, rather than the Good ok their Auditozs, which 

hath been a great Occaſion of Faction and Schilm, and of the Con: 

tempt of the Hiniftery, The Lozds and Commons in Parliament 
aſſembled, being deeply ſenfible of the ill Conſequence thereof, and pj. 

;oufly deſiring able Miniſters in ſuch Places, and a competent ſettley 
Maintenance koz them, by the Union of Churches; which is alſo be. 

come neceſſary, by reaſon of the great Ruin ok many Churches and 

Patiſhes in the late ill Times, and otherwiſe, do therefoze moſt hum. 

bly beleech your moſt excellent Majeſty, that it may be enaced, and be 

it enacted, by the King's moſt excellent Majeſty, by, and with the Ad. 

vice and Conſent of the Lows Spiritual and Tempozal, and the Com: 

mons in this pꝛeſent Parliament aſſembled, and by the -Autho2ity of 

the ſame, That in every City, oꝛ Town Coꝛpozate, and their Liberties 

within the Kingdom of England, and Dominfons of Wales, which 

have a Papoꝛ and Aldermen, and particular Juſtices of the Peace by 
Charter, 02 Commiſſion ; o2 Batliff, oz Batliffs, oz other chief Off: 

ficer, 02 Officers, and other Alliſtants by like Charter; and where 

two, 02 mo2e Churches, oz Chapels, 02 a Church and a Chapel, and 

the Pariſhes thereunto belonging, do lie within the ſaid Cozpozation, 

02 Liberttes thereof, convenient to be united. Jn ſuch Caſes, the 

Biſhop of the Dioceſs where ſuch Pariſh and Pariſhes are, with the 

Conſent of the Mapoz, Aldermen, and Juſtices of the Peace, Bat: 

liff, 02 Batliffs, 02 other chief Officer, oꝛ Officers, o2 the majoꝛ Part 

of them, and of the Patron, o; Patrons of ſuch Church, oz Churhes, 

Chapel, oz Chapels, ſhall, o2 may, acco:ding to due Fozm of Law, 

unite the ſaid Churches 02 Chapels, 02 Church and Chapel, o2 any of 

them; and ſhall appoint at which Church, o2 Chapel, Churches, oz 

Chapels; the ſaid Pariſhioners and Jnhabitants of the Pariſhes, o: 

Places, to which the laid Churches, oz Chapels, oꝛ Church, and 

Chapel do belong, ſhall uſually meet fo2 the TUozſhip of God; and 

which ok the ſaid Churches, oz Chapels, o2 Church, oz Chapel, ſhall 

be united and annered unto the other, which wall be the Church pze⸗ 

ſentative, unto which all Pꝛeſentations ſhall thereafter be only made, 

and unto which the Pariſhioners ſhall reſozt as their pꝛoper Church. 

And after ſuch Ozder made, the ſaid Churches, oz Chapels, 02 Church 

and Chapel, ſhall accozdingly fo2 ever ſtand united. And the Pariſhi⸗ 

oners, Landholders, and Jnhabitants of the ſaid Pariſhes, and 

Places belonging to ſuch Churches, oz Chapels, o2 Church and Cha⸗ 

pel ſo united and annexed, ſhall, as they. o2 any of them become void, 

and from thencefo2ward, pay all ſuch Tythes, and other Duties, as 

belong, oz did belong to the Jncumbent of any of the ſaid Churches, 

02 Chapels, 02 Church and Thapel, ſo united and annexed unto the In⸗ 

tumbent of the ſatd pꝛeſentative Church, o2 Chapel, unto which the 


laid other Churches, oz Chapels, oz Church, o; Chapel, ſhall be fo 


united and annexed. | 
| And 


4 
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And it is hereby allo enacted; That notwithſtanding any ſuch UAni⸗ Union of 
on to be made by vertue hereof, each of the Pariſhes ſo united (hall yy 
continue diſtinct, as to all Kates, Tares, parochial Rites, Charges Pariſhes 18 
and Duties, and all other Pꝛivileges, Liberties, and Reſpects what- . at- 


Toever, other than what is herein befoze-mentionhed and ſpecified, and 


Churth-Cardens ſhall be elecked aud appointed fo2 each Pariſh, as they 
were befoze ſuch Anion made. . 8 1 
And it is further enacked and pꝛobided, That where one 02 moze of When ts 
the ſaid Churches, o: Chapels, oz Church and Chapel ſo united and es. 
annexed, ſhall be full at the Time of making fuch Union, that the 
ſaid Union ſhall take effect fox every ſuch Church, o: Chapel, upon the 
firſt Avoidance after ſuch Anton made. And that the ſeveral Patrons þ,#.::64 
of the ſaid Churches and Chayels ſo united, ſhall, and may pꝛeſent by Turns 
by Turns to that Church only which ſhall remain, and be pzeſentative 
from Time to Time, in ſuch D2der as the ſaid Biſhop, with the TCon⸗ 
ſent of the ſaid Mapoz, Aldermen, and Juſtices of Peace, Bailitk, 
02 Bailiffs, oz other chick Officer, o: Officers, within ſuch Pariſhes, 
oꝛ the majoz Part of them, and of the Patron, o2 Patrons of ſuch 
Church, oz Churches, Chapel, oz Chapels, ſhall determine and decree 
fo2 the Pꝛeſer vation of their reſpettve Rights therein, Reſpet being 
therein had to the Differences of the Ualue of the yearly Maintenance 
belonging to ſuch Churches 62 Chapels, oz any of them, ſaving unto 
the King's Majeſty, his Heirs and Succeſſo2s, all the Tenths and 
Firſt-Fru:ts of all ſuch Churches and Chapels (s to be united ac. $44ing of 
co:ding to the Yates and Ualuations at which the ſaid Churches and Tenths and 
Chapels are rated and valued, in the Office of Firſt-Fruits and e Fruits, 
Tenths in his Majeſty's Court of Erchequer: and alſo reſerving all 
P2ocurations and Penſions to all Perſons to whom they are now, 
and have been fo:merly, oz ſhall be her cakter due and payable ; any thing 
herein contained notwithſtanding. | Ig 
]'ovided always, That no Union of Parfſhes, o: Places to be Union to be 
made, by vertue of this Act. ſhall commence, oz be effettual in Law, © 
until it be regiſtred in the Regtſfer-Book of the Biſhop of the Dto⸗ 
ceſs, which the Regiſter is hereby requited to do. . 
P:ovided always, That no Anion made by vertue hereok, ſhall be rf the Main- 
good and effeckual, where the ſettled Maintenance belonging to the *enance ex- 
Parſons, Uicars, and Incumbents of the Church, oz Chapel, oz 9 4 
Churches, o2 Chapels fo united, ſhall exceed the Sum of One hun. 
died Pounds per Annum, clear, and above all Charges and Repꝛizes; 
unleſs the reſpetive Pariſhioners, o, the majoz Part of them, under 
their Hands. deſire otherwiſe, | 
]P:ovided. always, and be it enecked, That every Miniſter ſettled Minigter to 
as ako eſald, the Incumbent of any Church, o: Chapel. o2 Churches be « Gra- 
and 7hapels united acco2ding to this Act ſhall be the full and lawful duate. 
Incumbent thereof to all Intents and Purpoſes, ſo as ſuch Miniſter 
be a G:aduate in one of the Univerſities of this Kingdom. 


Betore either of theſe Statutes were made, it was lawful for the How poor 
Ordinary, by the Aſſent of the Patrons, to unite or conſolidate two Churches 
Churches; and this by Gaudy and Ferrer, without the King's Licence BET . 
precedent, or Confirmation ſubſequent, eſpecially if the Churches were — i 
Poor: But, ſay they, the Ordinary, with the Conſent of the Patrons, 
without the King's Confirmation, could not have made an Union of 
Churches, which had ſufficient to maintain an Incumbent each of them 
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Union of 
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Churches. 


The Civili- 
ans Opinion. 


Upon a pre- 
tended Po- 
verty. 


* 


Mic h. 9. and 
10 Car. the 
Court agreed 
what Unions 


may be. 


Statute inthe 
Affirmative. 


Diſpenſati- 
on. 


Unions for 
Life, Sc. 


by it ſelf; but by the Conſent of the King, Patrons and Ordinary, an 
Union may be made of any Churches, of whatſoever Value they be; 
yet the Ordinary is the principal Actor in the Union, and if the King's 
Conſent be either precedent, or ſubſequent, it ſufficeth. 40 E. 3. 28. 
4. 50 E. 3. 26. 32 H. 6. 22. 4 H. 7. 6. 9 H. 6. 22. Br. Abr. Appro- 
priation, &. 2 Mich. 38. 39 Fliz. Auſten and Twine's Caſe. Rolls 
Abr. p. 778. the ſame Caſe, Moor 408. and 661. and 3 Cro. 500. Par- 
ſon's Law, c. 28. And ſo it doth ſuffice to have the Patron's Conſent 
before the Union ; for it is not material which of them doth begin the 
Union, if the Words be ſufficient, although that the Ordinary be the 
principal Agent; for that he faith, Lui mus, and hath the Cure of the 
Souls. Rollis Abr. p. 778. But the Civilians, Doctor Steward, and 
Doctor Crompton, agreed, that by the expreſs Text of the Canon- 
Law, the Ordinary, with the Patron's Aſſent, might have made an 
Union of two Churches, although either of them were worth One hun- 
dred Pounds per Annum, and ſuſhcient to maintain a Miniſter by it 
ſolf, and that ſuch Unions might have been made, without the Pope's 
Confirmation: And by Steward, if an Union had been unlawfully made, 
by the Pope's Confirmation, it had been for ever good ; and ſuch Ay- 
thority as the Pope had, the King now hath by the Statute : But 
Crompton ſaid, That an Union made upon a ſuppoſed and pretended 
Poverty, which appears to' be falſe, and the Ordinary to be deceived, 
is void; and ſo if a Surmiſe be, that the two Churches be diſtant but 
one Mile, that there are but few Inhabitants, and that one of the 
Churches is in Decay, the Surmiſes being falſe, the Union is void; and 
if the Inhabitants of one Pariſh doth ſue in the Spiritual Court, to 
compel thoſe of the other Pariſh to come to their Church, a Prohibiti- 
on lies. Mich. 9, 10 Car. Sir Robert Mordent and Dobſon's Caſe, 
Roll's Abr. p. 2. 778. However, the Court at length agreed, That 


ſuch Unions as might have been lawfully made before Statute 37 H. 
8. c. 21. may at this Day be made, and that ſuch Authority is not ta- 


ken away, nor reſtrained, but limited what Union may he made without 
the King, becauſe the ſaid Statute is in the Affirmative, and not with 
a Negative, and then a Statute never takes away the Common-Law. 
33 H. 8. Dyer 50. 4 and 5 Philip and Mary, Dyer 135. And ſo the 
Way of uniting Churches at Common-Law, before the Statute, remains 
good at this Day. Trin. 37 Eliz. Auſtin v. Twyne. 3 Cro. 500. 
RolFs 2 Abr. 778, But Moor 661, reporting the ſame Caſe, ſays, 
that it was agreed, That if one of the Churches be not of the Value of 
8 J. per Annuin, or under, no Conſolidation can be made after the 
Statute 37 H. 8. but the Report according to Croke is more to be 
relied on, for what Moor reports here as the Reſolution of the Court 
ſeems to be only the Opinion of Popham, who did hold that Opi- 
nion contrary to the other Judges, but he after ſeem'd to waive his 
inion, and conſented to the Judgment. Hobart declares his Opinion. 
That if a Man hath one Benefice with Cure, of the yearly Value of 
8 J. or above, he cannot, without Qualification and Diſpenſation, pro- 
cure another with Cure to be united to it after, though they make but 
one Benefice, and this by reaſon of the Statute 21 H. 8. c. 13. Colt and 
Glover s Caſe. Hob. 258. But I rather think, that the Statute is not 
prohibitory of perpetual Unions, but hath reſpe& to temporary Uni- 
ons only, as for the Life of one Incumbent, which the Archbiſhop may 
make, and ſometimes hath made. Mich. 4: El. Quecn g. Page and 


Biſhop of London, 3 Cro. 719. In which Caſe, I ſuppoſe, that the 
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Churches are not ſo much united together, as that the Inhabitants of Union ot 
the one Church ſhall be compelled to hear Divine Service, &c. in the 2 
other Church, as united in the Incumbent; but only that the Incum- 
bent may have the Profits of both, and provide for the Cure of both 
during his Incumbency, and the Churches do remain diſtinct Cures, 
notwithſtanding ; and after the preſent Incumbent's Title ceaſeth, ſhall 
be capable of diſtinct Incumbents again, as formerly. W- - 
The Clauſe in the ſaid Statute, 17 Car. 2. c. 3. which provides, Q. of this 
That all Unions, and every of them, hereafter to be made in coꝛpozaate 
Towns, without the Conſent of the Magiſtrates, ſhall be clearly void; 
any thing befoze exp2eſled, 02 any Ozdinance, Law, Cuſtom oz Statute, 
to the contrary thereof in any wiſe notwithſtanding; ſeems to me to 
extend to all Unions whatſoever that ſhall be made, iz. as well to 
thoſe which ſhall be made with the King's Confirmation, as unto 
thoſe that ſhall be made according to the Direction of this Statute, 
becauſe the Words thereof are general, and with a Non obſtante. 
( Vnere.) | 
If the Churches r Church and Chapel, be in two Dioceſes, both EI 
Ordinaries muſt concur to make the Union. 11 H. 7. J. 8, and 26. in 8 
Grendon's Caſe. Plow. 497. b. and fo muſt both Patrons in all Uni- 
ons. 11 H. 7, 8. 6 H.7.13. 46. Af. Pl. 4. 50 E. z. 26. 48 E. z. 
28. And if either of the Patrons be a Biſhop, the Aſſent of his Dean and 
Chapter muſt be alſo had. Paſch. 10 Car. B. R. Leigh and Hellier's 
Caſe. Roll's Abr. 2. p. 357. That Unions may be made of Churches 
in Cities and Corporations, according to Stat. 17 Car. 2. the Patronage 
whereof belongs to Biſhops, ſeems to be warranted by the ſaid Statute ; 
but *tis a Doubt whether ſince the Stat. 1 El. any Union can be made 
of other Churches not within a City or Corporation, the Patronage of 
which is belonging to a Biſhoprick, ſo as to bind the Succeſſor, al- Q.1fBiſhop's 
though the Conſent of the Dean and Chapter be had, and it ſeems that 57a 
it cannot, for although this Caſe reported by Rolls, ſeems to admit — 
that ſuch an Union is good, the Dean and Chapter conſenting, yet it 
appears not but that the Caſe was before the Stat. 1 Eig. for tis ſaid 
by the Report to be before the 13 Eliz. | 3 
A Church may be united unto another, before it be void, if the e ee 
Words be proper for that purpoſe; and he that hath the Church to — Bac roy 
which the other is united, may enter into the Church ſo united, when void. 
it doth become void, without any other Donation or Induction, as was 
done, when a Chapel being full was united to Magdalen-College in 
Oxford. 11 H. 7, 8. yet it is ſaid, that an Union ought to be made 
when the Church is void, or elſe the Union is void, and that the Law 
is the ſame as an Appropriation, by Keble Br. Ar. Appropriation, &c. Appropriati- 
5. For an Appropriation may be made by apt Words, when the Church on. * 
is full, gi. by Words which may ſerve to appropriate it after it be- 
comes void. Grendon v. Biſhop of Lincoln, Gc. Plowden 499. b. 
Fhat Unions may be made when the Churches, or one of them are 
full, purſuant to the before recited Statutes, appears by the expreſs 
Words of Stat. 17 Car. 2. and is implied in the Words of Stat. Js H. 
8. where the Conſent of the Incumbent is directedto be had in ſuch 
Unions. If the Patron of the Rectory of A. having purchaſed the Ad- 
vowlon of the Rectory of B. and at all Times after hath preſented to 
the Church of A. cum Campella de V. yet ſuch Preſenting Time out of Where Pre. 
Mind, ſhall not make, or have the Effect of an Union, but the Church ſentation 
of Z. ſtill remains a diſtin Church, and ſhall go in Lapſe notwith- 3 
Nn | ſtand- 
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Upon an Union made, it muſt be appointed who ſhall 


Appointment 


Union of ſtanding ſuch Preſenting, and the Freehold thereof will be in Suſpence 
Thurcbes and not in the Patron as Diſſeiſor; for the Patron's Entry 


tion doth not gain any Freehold. Saile, f. 17. Caſe 46. 


in the Vacs. 


preſent next 


fo the Pre- after the ſaid Union, one of the Patrons, or both, or jointly, or ſeye. 
ſenrarions rally by Turns, and upon ſuch Union and Agreement made by Inſtru- 
ments or Writings, under the Hands and Seals of the Patrons, Ording- 

ries and Incumbents, (if the Churches be then full) cach of the Patrons, 

if he be diſturbed, may have his Qare Iupedit. And altho' by the 

Union the Incumbency of one Church be loſt and extinguiſhed, yet 

few. the Patronage doth remain ſtill in Being; and therefore if an Annuity 
Cor 5» ol granted out of the Church of B. and afterwards the Church of B. 
is united to the Church of 4. if the Grantee of the Annuity doth re- 

leaſe to the Patron of the Church of A. the Annuity is not thereby cx- 

tin&, but a Releaſe to the Patron of the Church of B. will extinguiſh 

the Annuity. Parſon's Law 272. Yet if a Writ of Annuity for the 
Recovery of this Annuity be brought againſt the Incumbent, he muſt 

be named Incumbent of the Church of J. to which the Church of 

B. is united, and not of B. for that there is no ſuch Church in Being. 


. 33. 4. 14 H. 6. 14. b. If the Poſſeſſions of a 


Deanery. 


the Office, and as di 


Prebend be 


united unto a — yet the Prebend it ſelf remains in Being as to 
inct from ſuch Deanery. Dyer 10 Eliz. 273. 


Church unto But if a Church Parochial be duly united unto a Prebend in a Cathe- 
a Preben®. dral Church by the Biſhop, &c. and a Clerk is collated to the Prebend, 
and after inſtalled in the Cathedral, although that the Pariſh Church 
be not in the ſame Dioceſe with the Cathedral, yet the Clerk thereby 
hath Poſſeſſion thereof, without any Preſentation, Inſtitution or Indu- 
ction, becauſe by the Union, the Pariſh Church is become the Corps 
of the Prebend. Paſch. 10 Car. B. R. Leigh and Hellier's Cale. 
Roll's Abr. P. 2. p. 357. And a Chapel it ſeems may be united to the 
Chapel to a Preſident and Scholars of a College and their Succeſlors, as was agreed 
College, by all except Townſend, who ſaid, that a Thing united, ſhall be uni- 
ted to a 'Thing of the fame Nature ; and the Chapel and College be- 
ing dead Things, might therefore be united, but not a Chapel to the 
Preſident, &c. Br. Appropriation, &c. 9. After an Union is made, if 
any Queſtion doth ariſe concerning the Validity thereof, this may not 
Tee 8 be tried in the Temporal, but only in the Spiritual Court, unlef 
rita Count. ſuch Union as is reftrained by the Statutes aforeſaid. Trin. 37 Elis. 


Auſtin v. Twyne, 3. Cro. 500. 


By the Union of two Churches Parochial, the Pariſhes were not 
thereby united, but remained diſtin& as before; and the Reparation al- 


Pariſh uni- ſo continued to be ſeveral, Hob. 67. But by the Statute. 
ted ro the and M. c. 12. the Pariſhioners of the Church united, are 


4 and 5 N. 
made Con- 


e tributory to the Repairs and Ornaments of the Church to whom the 


ry to Re- 


pairs, &c. Union is made. The Words of which Statute are as followeth: 


4& 519.5 (Ahereas by an Act of Parlſament, made in the Seventeenth Vert 
\triburins Of King Charles the Second, of Bleſſed Memory, Pꝛoviſion was mad? 


eontributing 


towards foꝛ the uniting Churches in Cities and Towns Cozpozate 


: And foal 


Repairs, &. much as it is highly reaſonable that Pariſhioners of Pariſhes whole 
Churches are demoliſhed, and either befo2e oꝛ afterwards united to 0- 
ther Churches, ſhould be Tontributo2s towards the Repairs and othct 


laid Att they are united ; 


- = C 
” - 


Parochtal Charges of ſuch other Church, to which by Gertue of the 


There 
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. Therefoze be it ena#cd, by the King and Queen's moſt Excellent 
Majeſties, by and with the Advice and Conſent of the Lozds Spititu⸗ 
al and Tempozal, and Commons in this pzeſent Parliament aſſembled, 
and by the Authozity of the ſame, That where any Churches hereto- 
foze habe been, oz hereafter ſhall be united by Ucrtue of the ſaid At; 
and one of the ſaid Churches ſo united, was at the Time of ſuch (1- 
nion, 02 ſhall afterwards be demoliſhed; that in all ſuch Caſes, as 


okten as the Church which was oz ſhall be made the Church Pꝛelenta⸗ 


tive, and to which the Union was oz ſhall be made, ſhall be out of Re- 
pair, 02 there ſhall be need of decent Oznaments fo2 the Perkozmance 
of Divine Service therein; that the Pariſhioners of the Pariſh whoſe 
Church ſhall then be down oz demoliſhed, ſhall bear and pay towards 
the Charges of ſuch Repairs and decent Oznaments, (ſuch Share and 
12opoztion as the Archbiſhop o Biſhop that ſhall make ſuch Anton, 
ſhall by the ſame Anion direck and appoint. And fo? want of ſuch Di⸗ 
refion and Appointment, then one Third Part of ſuch Charges of the 
Repairs and decent Oznaments which ſhall be made 02 p2ovided ; and 
the ſame ſhall be Rated, Taxed and Levied, and in Default thercof, 
ſuch Pꝛocets and Pꝛoceedings ſhall be had and mad? againſt him oz 
them, as if it were fo2 the Reparation and finding decent Oznaments 
fo2 their own Pariſh Church if no ſurh Anton had been made; any 
Law Tuſtom, Uſage 02 Opinion to the contrary heretofoze notwith- 
ſtanding. 4 and 5 . and M. cap. 12. But this Statute extends only 
to Unions made by Vertue of the Statute 17 Car. 2. as appears by the 
expreſs Words of it, ſo as to Unions made in other Caſes, the ſame 
ſtill remains as it was, 072. the Pariſhioners of the Church united are 
not Contributary to the Repairs and Ornaments of the Church, to 
which the Union is made, according to Hobart 67, neither can they, I 
ſuppoſe bury their Dead there, but muſt provide Burial-Placcs for them- 
ſelves, as before the Union made. 

To the foregoing may be added the following Obſervations, n. 

1. That the Common Law of Unions was not altered by the ſaid 
Staute of 37 H. 8. and 17 Car. 2. And therefore in the Caſe of Au- 


ſtin, and Twyne, where the Queſtion was concerning the Validity of a 


Union of two Benefices, one of 100. the other above 8 J. per 4nnum, 


and it was adjudged a good Union, though not within the Statute. 


For Unions might be made (as beforc) according to the Common 
Law. 5 

2. By the Canon Law, the Union or Conſolidation of Churches 
ouglit to be founded upon good and canonical Reaſons, ſuch as prop- 
ter Hoſpitalitatem, propter vicinitatem Locorum, proptcr Parochiano- 
rum defects, or propter paupertatem ſen exilitatem, which Circum— 


ſtances by their Law are ſpecially to be enquired into before the 


Union. 

3. The Union is the Act of the Biſhop or other Superior. This is ac- 
cording to the Definition, Unio eſt Beneficiorum ſeu Eccleſiarum ab E- 
Piſcopo vel alio ſuperiore fatta annexio. And therefore in the ſaid Cafe 
of Auſtin and Tune, though the Aſſent of the Patron and Confirmati- 


* 
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Union of I 
Churches. 


Extends on- 
ly to Unions 
by 17 Car. 2 


I Cro. 500, 
n 


Cod, 96 1. 


on of the Queen, came after the Union, twas adjudged good. And the 1 Cr. 30. 


Reaſon why Conſents are uſually taken before, is ſaid by Biſhop CGr:b/orr 


to be the Fitneſs, but not the Neceſſity of the Biſhop's having a prèvi- 


ous Aſſurance of the Giving that, which not being given, would make cd gar . 


bis Act void, and of no Effet. But to the Patron's Aſſent muſt be 
alſo added, that of the preſent Incumbent or Incumbents, and 15 
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Churches. 


5 a 


I Cro. 501. 


Dy. 259. b. 


the Churches be in two Dioceſes, there muſt be alſo the Aſſent of both 
Ordinaries. ede RI eee | 1 
4. The Conſent of the King is not neceſſary to an Union. So the 
Civilians on both ſides agreed in the ſaid Caſe of Auſtin and Tyne. 
212. That by the Canon Law, the Ordinary with the Patron's Aſſent 
might have made (and ſtill may make) an Union of two Churches 
though each were a ſufficient Maintenance by it ſelf. And the Reaſon is, 
becauſe this being an Act of a Spiritual Nature, was left to the Diſere- 
tion of Spiritual Judges ; and therefore when it was there alledged a- 
gainſt the Union, That it was made upon a pretended Poverty which 
appeared to be falſe, &c. the Court ſaid they were not to diſpute the 
V-lidity of the Union, which would come in Queſtion in the Spiritual 


Court. 
And as to any Right which might be ſuppoſed to accrue to the 


Crown from the Exerciſe of Papal Authority, let a Papal Declaration 
(being Part of the Canon Law) determine it. Sicut unire Epiſcopatus 


95 ſubjicere poteſtati aliens ad ſummum pontificem pertinerè dig- 


noſcitur, Ita Epiſcopi eſt Eccleſiarum ſue Dieceſts uno & ſubjettio 
earundem; conſonant to which the Biſhop hath frequently united by 
his own Authority without any Interpoſition of the Regal. 
F.. Unions in futuro as well as in preſenti are good, and therefore if 
two Churches are full, and one is duly united to the other i futuro, 
when either ſhall become void, the ſurviving Incumbent may enter up- 
on the void Living without any other Title than that, which he recei- 
ved from the Act of Union. So that the before recited Statute of 
17 Car. 2. is in this reſpect exactly modelled according to the Rule of 
the Common Law. | 

6. By the Union of two Churches, no Change is made in the Advow- 
ſons, 72. e. not only all Rights are reſerved to the Patron or Patrons as 


before, but the Nature of the Advowſons continues the ſame, as if one be 


appendant, and the other in groſs, and that which is appendant, is made 
to the preſentative Church, and the Patron of the Church in groſs hath 
the firſt Turn, yet ſhall not the whole Advowſon be in groſs, but it ſhall 


remain appendant for his Turn, who was Patron of the Advowſon ap 


1 Cro. 720. 


Hob. 67. 


ndant, and in groſs for his Turn, who was Patron of that in groſs. 
And therefore the Doubt ſeems unreaſonable, whether Biſhops and o- 
ther Eeclefiaſtical Perſons can conſent to a Union by the Statute 1 Eliz. 


and 13 Eliz. | | 
7. By the Union the two Churches are become ſo much one, 'That a 


ſecond Benefice may bg taken by Diſpenſation within the Statute of 


Pluralities, and in the Caſe of Page and the Biſhop of London tis alſo 
ſaid, That by Union in the Statute of Pluralities, is to be meant not 
a perpetual, but a Temporary Union, G. See Quere. 
8. Two Churches Parochial being united at Common Law, the 
Reparations ſhall remain ſeveral as before ; which was the Reaſon why 
the before recited Act of Parliament 4, 5 V. NM. was found neceſſary to 
make it otherwiſe as to Churches that had been, or ſhould be united-in 
Vertue of the Stat. 17 Car. 2. for before that, the Inhabitants even of a 
demoliſhed Church were not obliged to contribute to the Repairs or 
Charges of the other Church. And Hide 1 Salk. 165. and 3 Salk. 89. 
and Holt, &c. at Common Law, Union of Churches might be by Con- 
ſent of Parſon, Patron and Ordinary. (But not a Union of Pariſhes) 


and where two Churches are ſo united, there is but one Parſon to both, 


yet the Churches remain two, and ſo do the Patronages and Pariſhes. 
L | | But 
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But where an Union is by Act of Parliament of two Pariſhes, there Jpyzopzia- 
ſhall be a Contribution towards Repairs, &c. becauſe one of the Pa- 4 
 riſhes is thereby Extinct, and both Patrons preſent but as to one 


Church, tho tis altermis vicibus. 


n 


0 2 — — — 


e 3 
Of Appropriations ; and of Vicarages and 
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their Endowments. 


HE ſecond extraordinary Way or Means, by which a Title to 
A an Eccleſiaſtical Benefice may be had, is by procuring, an Appro- 
priation to be made of a Benefice to an Ecclettaſtical Perſon and his 
Succeſlors, of ſome Church Preferment of which he is poſſeſſed. An 


Appropriation can be only made to a Body Politick or Corporate Spiri- 


tual that hath Succeſſion, and thereby that Eccleſiaſtical Body is per- 

tual Incumbent of the Benefice appropriated, and for ever ſhall enjoy 
all Glebe, Tythes, and other Profits belonging thereto, and hath there- 
with the Charge of the Souls belonging unto the Pariſh where the 
Church appropriated is; upon which it is, that an Appropriation regu- 
larly ought only to be made to a Spiritual Perſon, or at moſt, to ag- 
gregate Bodies Spiritual that conſiſt of Prieſts; in that there is no Dif- 
ference betwixt a Church Appropriate and not Appropriate, ſaving that 
a Church appropriated is annexed to the Corporation or Perſon to whom 
it is appropriated, and his or their Succeſſors for ever; but a Church 


not appropriated, is had only for the Life of the Incumbent thereof ; 


and therefore, thoſe that have Appropriations, can no more grant their 
Title of Appropriation to others, whereby to make the Grantees be- 
come perpetual Incumbents of them as Appropriators, than Incumbents 
of Churches preſentable can convey by their ſole Act their Incumben- 
cies to others; but both may equally make Leaſes of the Profits 
thereof, 55 3 I | 9 

To the e of an Appropriation, it is requiſite; Firſt, that the 
Right, Title and abſolute Inheritance of the Advowſon of the Church 
Appropriate, be in ſuch Spiritual Bodies Politick or Corporate to 
whom the Appropriation is made, and who thereby is to be perpetual 
Incumbent of the Church, for otherwiſe ſuch Spiritual Body is not ca- 


pable of the Appropriation, If one (as a Church-man) being a Spiri- 
tual Corporation, is ſeiſed of an Advowſon, to him and his Heirs, - 


doth purchaſe Licence of Appropriation, -and gets the Church appropri- 
ated to him and his Succeſlors, the Appropriation is void, and the Ad- 
vowſon will deſcend to his Heirs : For in this Caſe, if he would have 
the Church to be appropriated to him and his Succeſſors, he muſt firſt 
alien it to another, and then, after Licence of Mortmain, repurchaſe 


it to him and his Sueceſſors. Hyzh's Ar. Title Appropriation. 38 H. 


6.21. a. Br. Abr. Appropriation, Gc. 3. 14 H. 4. 14. And if the King 
doth grant to a Spiritual Corporation, to hold a Church to their proper 
Uſe for ever, of which Church the King himſelf is ſeiſed of the Ad- 
vowſon at the Time of the Grant made; this ſhall not enure to a 
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Achꝛornia· of the Church or Advowſon, and then to an Appropriation, but the 
tions. King is deceived, and the Grant is void. Rollis Abr. 2. p. 199. 


rant void. 
Conſent of 
the Ordina- 


It is alſo requiſite, that the Conſent of the Ordinary be had thereto, 
who in Law is looked upon as the principal Actor, becauſe the Ag 
of Appropriation is a Thing Spiritual, and the Ordinary hath the Spiri. 
tual Juriſdiction ; and it is alſo ſaid to concern the Souls of the Pariſhi. 
oners, of which the Biſhop within his Dioceſe hath Charge ; alſo the 
Biſhop hath an Intereſt in reſpect of Lapſe. Roll's Abr. 1. p. 238. 6 Ed. 
3. Quare Impedit 197. And that which the Biſhop as immediate Or- 
dinary may do, the Pope as ſupream Ordinary uſed to do without the 
Biſhop ; and ſuch Authority and Juriſdiction as the Pope had uſed 
within this Realm, our Kings have, as was acknowledged by Parlia- 
ment, Anno 25 H. 8. and other Statutes ; ſo that the King may uſe and 
exerciſe all that Power that the Pope was wont to uſe within this 


By the King Realm, and by Conſequence may make Appropriations without the 
without the Biſhop ; yea, and the King alone, as ſupream Patron, might have made 


K. William 


Conqueror. 


Conſent ne- 


King's Con- 
ſent requt- 


By Licence. 


To whom, 


Appropriation without the Pope. 17 Ed. 3. Fitz. 3 Impedit 19, 
11 H. 4. And yet it is ſaid that an Appropriation made by K. Milliam 
the Conqueror alone, is not good. 7 Fd. 3. Cuare In pedit 19. How 
ever, neither Biſhop or King can make Appropriations without the 
Conſent of the Patron, who ought to agree to the Appropriation to 
make it good. 11 H. 7, 8. 6 H. 7. 13. 46. Ap. 5 4. 50 Ed. 3. 26. 
40 Ed. 3. 28. 29 Ed. 3. 10. and his Acceptance of the Ordinary s Or- 
der, and his Execution of what he hath ordained, is a Declaration of 
his Conſent, and all ſhall be intended to be done at his Requeſt, and 
not only he who is ſeiſed of the Inheritance of the Advowſon, but 
alſo every other Perſon who hath any particular Eſtate or Intereſt 
in it, ought to conſent to the Appropriation, elſe are not to be bound 
by it, nor by the Conſent of him who hath the Inheritance: There- 
fore if there be a Leſſee for Vears of an Advowſon, the Aſſent of him 
in Reverſion to appropriate the Church, will not bind the Leſſee for 
Years during his Term. 29 Ed. 3. 10. | 

But beſides the Ordinary, and Patron, the King, (not only as ſupream 
Ordinary, but as King) muſt conſent to every Appropriation of a 
Church. Mich. 16 Fac. B. R. Popham 145. Mich. 1649. Style, p. 
156. Stat. 15 R. 2. cap. 6. Stat. 4 H. 4. cap. 12. Becauſe his Intereſt 
is concerned therein, all Advowſons being held of the King, either 
mediately or immediately, as all Land within this Realm is, and all 
Poſſibility of having either Preſentation or Eſcheat, as Lord immedi- 
ate, or mediate, or Lapſe as ſupream Patron, is taken away by Appro- 
priation, in regard that the Church can never after be void of an In- 

cumbent. Hill. 44 Eliz. Robinſon v. Bedle, 1 Cro. 873. And his Con- 
ſent of the King muſt be declared by his Licence, and the King can- 
not make ſuch Licence without Matter of Record, and it ought to be 
with a Condition to endow a Vicar. Mich. 1649. Style p. 156. And 
Note, That the King's Licence of Appropriation is to be made to the 
Body Spiritual, to which the Church is to be appropriated, and not to 
the Biſhop, Gc. and is to be made generally, Priddle and Napper's 
Caſe. 11 Co. 11 B. For tho the Rector be alive at the Time of the 
Licence, yet he may die or reſign before the Appropriation is made. 
Biſhop of Canterbury's Caſe. Trim. 38 El. B. R. 2 Coke 47. And it 
is ſaid, that an Appropriation may be made by the King alone, where 
he is Patron, but by no other Patron. Tin. 16 Fac. B. R. Pophan 
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Mich. 16 Car. B. R. Foe and Haſellrigg's Cafe. Roll's Ar. 1. p. 239. 
Or if the King doth give Licence to a Spiritual Corporation to purchaſe 


If any Appropriation be made without the King's Licence, it hath Appꝛapziati- 
been held the Appropriation is good, not Mortmain. 21 E. z. 5. AY 
Plowd. 499. 47 E. 3. 11. And by Jones, Paſch. 2 Car. B. R. pi without 
v. Bedford, Palmer. p. 406. But the King may ſeize the Advowion, the King's 
and ſhall have the Preſentments to the Avoidances thereof in the Name nee. 
of a Diftreſs until Fine be paid to the King for making the Appropri- N 
ation without his Licence, by the Opinion of Shard. See Plowd. al Fine paid. 
499; fo if any Prebend be divided into ſeveral Parts without the King's 
Licence, the Patronage thereof ſhall be forfeited to the King, and this 
was certified to be the Law, and Right of the Crown. Mich. 15 E. 2. 

146. but Que and by Store, if the Advowſon of the Church appro- 

riated, be held of the King as of his Crown, or as an Eſcheat, the 

Charter that doth not mention of what 'Tenure it is, ſhall be void, where the 
and the King ſhall not be barred of his Preſentment thereby. 19 E. 3. Tenure 
Fitz, tit. Grant 58. But if an Abbey had been ſeized of an Advowſon uo rfl 
in Fee, held of a common Perſon, an Appropriation might have been 
made thereof to them by the King and the Ordinary, without the Aſ- 

ſent of the Lord to whom it was held, 21 E. 3. 5. Br. Ar. Appro- 

priation, 2u. 6. 

The moſt proper Time for the making of an Appropriation, is when Ane mot 

the Church is void, becauſe then it may be executed preſently; yet proper Time 
the Parties aforeſaid concurring thereto, an Appropriation may be made „f making. 
as well when the Church is full, as when it is void; that is, that if it 
be made by ſuch apt Words as ſhall ſerve to appropriate it after it is 
void. Co. 11. Priddle and Napper's Caſe. 11 Plowd. 499. b. 50 E. 
3. 26. B. and 27. As to ſay, that the Patron who is a Spiritual Per- 
ſon, after that the Church ſhall become void, ſhall be Parſon, and may 
retain the Glebe, and the Profits of the Church to his proper Uſe, Gc. 
and ſuch Patrons ſhall be taken to be Incumbents, without any other 
Admiſhon or Inſtitution, and may enter upon the Profits of the Church 
without Induction, but if ſuch Appropriation be not made by Words i 
futuro, it is void. FL Fa 

So if a Spiritual Corporation be ſeifed of an Advowſon in Foe, and 
the Church being full of an Incumbent, the King doth give Licence 
to appropriate it, without any Mention of the Incumbent, and after the 
Ordinary doth appropriate it accordingly ; fo that after the Death of the 
Incumbent, ſuch Spiritual Corporation and his Succeſſors may hold it general 1! 
to their proper Uſes. In this Caſe, altho' the Licence of the King be cence ſup- 
general without Mention of the Incumbent, yet the Appropriation be- plied, by apr 
ing afterwards well made, 72. by proper Words, this is a good 1 
cence, and a good Appropriation. Cy. 11. 'Priddle and Napper 11. on. 


by . . - 1 Incu benc: 
the Advowſon of a Church in Fee, and to appropriate it to him and his betucen the 


Succellor ; and then he having purchaſed the Advowſon, doth preſent Licence and 

his Clerk to the Church, who is inftituted and induced, if afterwards \PP"0priatt 

the Biſhop doth appropriate the Church to him and Succeſſors, this is a 

good Appropriation, notwithſtanding the Preſentation made by the 

Purchaſer, upon which an Incumbency was had betwixt the. Licence 

and the Appropriation. Mich. 16 Car. B. R. Foe and Haſellrigg's Cale. 

Roll's Abr. 1. p. 239. For moſt of the aforeſaid Points of Law con- 

cerning Appropriations, See Grendon's Caſe, Mich. 18 and 19 Eliz. 

Plowden 499, Cc. By which Caſe in Plowden it appears, That if the Plowd, 499 

King being ſeiſed of an Advowſon in Right of his Crown, doth by his . 
| Let- 
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7ppzopiiati- Letters Patents grant to a Dean and Chapter the ſame Advowſon, when 
_ the Church is full; he may alſo in the ſame Letters Patents, by his 
King gravts ſupream Eccleſiaſtical Authority, for himſelf, his Heirs and Succcſlors, 
1 Adrow- grant, and give Licence unto the ſame Dean and Chapter, and their 
s Succeſſors, to hold the Rectory of the ſaid Church immediately after it 
becomes void, to them and their Succeſſors for ever, without the Mo— 
leſtation of the King or his Succeflors ; and without any Preſentation, 
Inſtitution or Induction of any Incumbent to the ſaid Rectory at any 

Time after: And further, by the ſame Letters Patents, by his ſupream 

Authority aforeſaid, for himſelf, his Heirs and Succeſſors, he may ap- 

Alſo with an propriate the ſame Church to ſuch Dean and Chapter, by the Words, 
n. J Reftoriam & Eccleſiam de B. prædict, prout vacare extunc contige- 
rit, ac omnia & fingula Maneria, Mefuagia, Glebas, Deci mas, &c. 

eiſdem Decano & Capitulo & Succeſſoribus ſuis, ac dictæ Eccleſiæ ſuæ 
Cathedrali Appropriamus, Conſolidamus, Unimus & Incorporamus. 
Habendum, gaudendum, & convertendum eaſdem Reftoriam, & Fecle- 

ſiam de B. preditt, ac omnia & fingula premiſſa iiſdem Rectoriæ, & 

Eccleſiæ ſpectant & pertinent” iiſdem Decano & Capitulo, & Succeſſe- 

ribus ſuis ut prædict eft in F 64: whe uſus ſuos, abſque aliqua Praſanta- 

tione, Nominatione, Induttione, ſive e en alicujns Incumbentis, 

| aut aliquorum Incumbentium ad eandem Hccleſiam extunc impoſterum 
ON of flendum, &c. But Dyer objected in this Caſe, That theſe Words are 
_ eien inſufficient to make an Approbriation, for that they do not make the 
Dean and Chapter Parſon of the Church, but that it ſhould have been 

ſaid, 'That after the Church ſhall be void of the preſent Incumbent, the 

Dean and Chapter ſhall be Parſons thereof, inaſmuch as in Suits brought 

by and againſt them, they ought to be named Parſons. But it was 
anſwered, that the Words aforeſaid do imply as much; and Hobart ſaith 

that it was reſolved in this Caſe, that the perfect Word to make an 

The perfect Appropriation, is to make him Parſon, yet it the ſame be expreſſed by 
Words to a beriphraſis like thereunto, this will ſerve, Colt and Glocer's Caſe, Ho- 
Parſon. bart 148, 307. It was alſo objected by Dyer, that there was not in the 
Grant of the Advowſon to the Dean and Chapter, the Clauſe of Nor 

obſtante the Statutes of Mortmain ; and the King's Grant cannot be 

taken to two Intents, as agreed in the Aſſize, inter Baget and Swiring- 

ton. 9 Ed. 4. fo. 6.11, To which it was anſwered, that the Clauſe 

Non olſtante. Of Non obſtante was in the Patent, though not pleaded, and that the 
Patent had been however good, becauſe the King being the Head of 

the Law, is not to be ſuppoſed ignorant of the Law ; and the Patent is 

Ex certa ſcientia, which amounts to ſuch Clauſe, and the King's Grant 

may enure to two Intents, unleſs one be a Foreign Matter, and there- 

fore the Giving Lands to a Villein by the King ſhall not manumit him; 

and Judgment was given that the Patent was good : However, it is 

Safeſt way. ſafeſt, that it be expreſly ſaid, that he to whom the Church is appro- 
priated,'ſhall be Parſon, and that in all Grants of Advowſons from the 

Crown to any Spiritual Parſon and his Succeſſors, the Clauſe of Now 

obſtante that Statute be inſerted, or that a Precedent Licence be had, 

and that theſe Matters be pleaded when anyAction is brought concern- 

Guardian, ing the ſame. If the King had given Licence to a Guardian and Chap- 
8 * a lains of a Chantery, to purchaſe an Advowſon to them and their Suc- 
. ceſlors, and to have it appropriated to them and their Succeſſors; and 
afterwards the Biſhop doth appropriate it to the Guardian of the Chan- 

tery and his Succeſſors; if the Chantery had bcen known as well by 


the Name of the Guardian and Succeflors, as by the Name of the 
Guar- 
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Guardian, Chaplains and Succeſſors, and fo all one Corporation, this 
is a good Appropriation. Mich. 16 Car. B. R. Foe and Haſellriggs 
Caſe, Rolls Abr. p. 240. But Opere, how a Corporation aggregate, 
and a Corporation Sole, may be one Corporation Politick, 

That an Appropriation be duly made, it is neceſſary that a Vicar be 
well and ſufficiently endowed ; for it hath been Enacted as followeth. 
Tem, Becauſe divers Oamages and Hindzances oftentimes have hap- 
pened, and dally do happen to the Pariſhioners ok divers Places by 
the Appꝛopziation ok Beneſices of the fame Places: Jt is agreed and 
aſſented, That in every Licence from hencefozth to be made in the 
Chancery, ok the App2opztation of any Pariſh Church, it ſhall be er⸗ 
p2eſly contained and compziſed, that the Diocelan of the Place, upon 
the Appꝛapnation of ſuch Churches ſhall oꝛdain, accozding to the Ualue 
of ſuch Churches, a convenient Sum of Money to be paid and diftrf- 
buted yearly of the Fruits and Pꝛofits of the ſame Churches by thoſe 
that will have the (ſaid Churches in p2oper Ale, and by their Succel⸗ 
ſozs, to the poo? Parifhioners of the ſald Churches, in Aid of their 
Living and Suſtenance fo2 ever; and allo that the Gicar be well and 


ſufficientlpy endowed, ä | 
And it was afterwards ordained, by 4. H. 4: Cc. 2. That the Statute 


ok Appꝛopꝛiation of Churches, and of the Endowment of Gicars in 


the ſame, made the Fifteenth Year of Ring Richard the Second, be 
firmly holden and kept, and put in due Execution: And if any Church 
be appꝛopziated by Licence of the ſatd King Richard, oz of our Loꝛd 
the King that now ts, ſithence the ſaid Fifteenth Pear, againſt the 
Foun of the ſaid Statute, the ſame ſhall ve duly refozmed accozding to 
the Cect of the ſame Statute betwirt this and the Feaſt of Eaſter 
next coming. And if ſuch Refozmation be not made within the Time 
aforeſaid, that the Appꝛopziation and Licence thereof made be void, and 
utterly repealed and annulled fo2 ever, except the Church of Hadenham, 
in the Dioceſe of Ely; which foz to eſchew divers Damages, Diſcoꝛzds, 
and Debates, that have been befoze this Time betwirt the B:ſhop of 
Ely, and the Archdeacon of Ely, upon the Exerciſe of their Jurtsdicti- 
on (as it was openly declared by the lame Biſhop, in the Pꝛeſence of the 
King, and Lo2ds in Parliament) was of late appꝛopziated by the Licence 
of the King our Lozd, tothe Archdeacon and his Succeſſo!s to do Di⸗ 
vine Service, keep Holpitality, and to ſupport other Charges as per⸗ 


Uicarages 


It is neceſſa- 
ry that a 
Vicar be well 
endow'd, c. 
Stat. 15. R. 
2. c. 6. 


4 H. 4. c. v3. 
For Refor- 

. mation of 
Appropriati- 
ons. 


tatneth, Mozeover, it is ozdained and ſtabliſhed, That all the Gica⸗ 


rages, united, annexed 02 appꝛapziated, and the Licences thereof had, 
after the firſt Pear of the laid King Richard, how well ſoever that they 
which have united, annexed oz appꝛopziated ſuch Aicarages, be in Pol⸗ 
leſſion of the lame Utcarages, o; by Uertue of ſuch Licences may ti a- 
ny viſe be in Poſſeſſion of the ſame in any Time to come, they ſhall be 
alſo utterly void, revoked, repcaled, adnulled and diſappꝛopzied fo2 ever. 
And that from hencefozth in every Church ſo appꝛopzied oz to be ap⸗ 
P20p2ted, a ſecular Perſon be ozdained Gicar perpetual, canonically in- 
ſtitute and induct in the ſame, and convenably endowed by the OfC- 
ctetion cf the Dzdinary to do Divine Service, and to inkozm the Peo- 
ple, and to keep P6ſpitality there, (except the Church of Hadenham 
afozefaid.) And that no Religious be in any wiſe made Uicar in any 


— * ſo appꝛopzied, 02 to be appꝛopzied by any Peans in Time to 
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It is ſaid, that when the King doth make a Licence for the Appro- 


Uicarages, 
CEA) Priation of a Church, it ought to be with a Condition to endow a Vi- 
King's Li- car, and that the Endowment of the Vicar may be by diſtinct Inſtry. 
== with ment of the Appropriation, ſo that it be made at the fame Time with 
ondition to 22 
endow a Vi- the Appropriation, Mich. 1649. Styles p. 156. But though the King may 
car, not make ſuch a Licence without the aforeſaid Condition, yet the Par. 
ſon appropriate (becauſe he muſt be Parſon and Patron both) with the 
Ordinary, may create a Vicarage, and endow it without the Aſſent of the 
King, altho' that the Vicar ſhall be a Corporation, becauſe he is a Cor. 
poration by the common Law, Roll's Abr. 2.p. 334. 8 R. 2, 4nnuity 51, 
Contra. 17 Ed. 3. 51. 3. Z. 2, 74. But the Ordinary cannot create a 
Aſentor Vicarage without the Aſſent of the Patron. 16 Ed. 3. Qyare Impedit 
Patron to 145. 5 Ed. 2, Quare Impedit 195, and Paſch. 16 E. 3. Monſtraus de 
ercarea Faits 166, per Par. So it a Dean and Chapter, or other like Corpora- 
"> tion, as Nuns, Oc. be Parſons appropriate, they may with the Ording- 
ry create a Vicarage, although they themſelves have not the Cure of 
Vicarap® Souls. Grendow's Caſe, Plowden 497. And if the Appropriation be 
duly made when the Chureh is full, I ſuppoſe that a Vicarage may be 
then created, at leaſt if the Incumbent conſent, 8. R. 2. Annuity 3, 
But not ſo as to bind or leflen the Profits of the preſent Incumbent; 
Vacation. however tis clear, that in the Time of the Vacation, the Patron of the 
time, Parſonage and the Ordinary alone may create a Vicarage, 8 K. 2. An- 
nuity 53. And an Endowment was pleaded to be by Parſon and Ordi- 
nary. 40 E. 3. 28. 
Who is Pa When a Vicarage is created, the Parſon (and not the Patron of te 
tron of the Parſonage) of common Right is Patron of the Vicarage, for that te 
Vicarage. Vicarage is derived out of the Parſonage. Roll's Abr. 2. p. 336. D- 
bitatur. 17 E. z. 51. 6 Contra, 5 E. 2. Quare Impedit 165. But 
uære, how one Perſon can be Parſon, vis. appropriate, and another 
ſaid to be Patron of the Parſonage appropriated, ſecing, as is ſhewed, 
the Inheritance of the Advowſon of a Church appropriated muſt be in 
the Spiritual Corporation to whom the Appropriation is made: in which 
Caſe it is clear, that the Parſon appropriate creating a Vicarage, is 
Parſon thereof. 17 E. 3. 51. And 'tis ſaid, that a Parſon appropriate 
is Patron of the Vicarage. 11 H. 6, 18. b. 17 E.3. 51. B. And where 
an Abbot or Prior is Parſon appropriate. 19 E. 2. Quare Impedit 178. 
And yet the King (before the Diflolution) might have been Patron of a 
Vicarage. 11 H. 6. 18. b. and fo may any other Lay-man be Patron 
of a Vicarage. 11 H. 6. 19. Contra, 39 E. 3.33. Yea, both Patron 
of the Parſonage, and alſo of the Vicarage. 11 H. 6. 19. EE 
nn Though a Vicarage endowed may not, according to the Statute of EY 
Vicarage en- 4 H. 4. c. 12. be appropriated, yet it may be united to another Church, 
dowed may or to a Dean and Chapter, or College, but then it ought to be done 
be +ppr0Prt* with the King's Conſent. Vide Temps R. 2. Grants 104. 6 H. 7. 13. 
| 5 E. 3. 26. Trin. 37 Eliz. Auſtin's Caſe, 3 Cro. 500. See Robinſon's 
Caſe o. Bedle, Hill. 44 Fliz. 3. Croke 873. And yet it is ſaid by 
Mountague, that a Vicarage endowed might be appropriated, but not 
to the Parſon, to which Haughton and Doderidge agreed. Trin. 16 
Fac. B. R. Popham 145. | 
Of an anci.. Albeit theſe Things be requiſite to the perfecting of an Appropriati- 
ent Appro- on, yet if a Church hath been anciently appropriated, although the 
priation. {ame were not appropriated in due Form of Law, or that the Patron 


was but Tenant in Tail of the Patronage, Gc. yet the Appropriation 


ſhall be taken to be good; for although for ought any thing that can 
| | | | now 
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now be ſhewn to the contrary, the Appropriation is defeQive; yet it Uicarages, 


- Oc. | 


ſhall be intended in reſpect of the ancient, and continual Poſſeſſion, GY 


that the firſt Appropriator was Patron, and that all 'Things requiſite to 
make the Appropriation good were obſerved, for Records, Letters Pa- 
tents; and other Writings,” either conſume, or are loſt, or imbezilled; 
and God forbid, ſaith Coke, that ancient Grants and Acts ſhould be 
drawn in Queſtion, although that all Things cannot be ſhewed which 
at firſt were neceſſary to the perfecting of them. Hill. 4 Fac. Bedle, 
Berd and Wing fields Caſe. 12 Coke 5. Archbiſhop of Canterbury's 
Caſe. 2 Coke 47. Paſch. 2 Car. Cole v. Bedford. Palmer 426. And 
therefore, although in a are Impedit, the Plaintiff made Title by a 
Gift in 'Tail of the Advowſon of the Church appropriated, made to 
his Anceſtor in the 18 R. 2. And a Verdict for another Anceſtor of 
his was had. 12 H. 8. And his Grandfather had alſo preſented to the 
ſame Church, and his Clerk being inſtituted and inducted, had Poſſeſ- 
fon certain Years, with ſeveral other Matters to prove the Plaintiff's 
Title, yet the Appropriation was upon the Reaſon of an ancient Poſſeſ- 
ſion 2 good. Paſch. 4 Fac. Lord St. John, and Dean and Preſumption 
Chapter of Gioceſter. 12 Coke 3. Or if the Original Inſtrument of 3 
Appropriation be ſhewed with a Condition in it, that a Vicarage ſhould ance, 
be competently endowed, and no Inſtrument or Proof can be made of 

ſuch Endowments, without which Endowment at firſt, the Appropria- 

tion had been void, yet if the Rectory for long Time be ſuppoſed, re- 

puted, and taken to be appropriated, and the Vicar all that time pre- 

ſented, inſtituted and inducted, as a Vicar rightfully endowed, it ſhall 

be preſumed in reſpe& of the Continuance, that the Vicarage was 

lawfully endowed. Trin. 37 Eliz. Grimes and others . Smith. 12 Coke 

4. Mich. 8 Fac. B. R. Hunſton v. Corkett. 2 Croke 25 2. 

After a Church is appropriated, and a Vicar out of the ſame en- when the 


dowed, the Parſonage and Vicarage are two diſtin& Eccleſiaſtical Bene- Parſonage 


fices, and the Parſon and Vicar have both of them Curam animarum ; eee 


the Parſon habitually, the Vicar actually, by Noy in Britton and Madse's diting, 
Caſe. 2 Cro. 518. And fo it was agreed by the Judges in the Caſe of 

Clark and Heath. Mich. 21 Car. 2. Banco R. 1 Sid. 426. 2 Keb. 484, 

556. 1 Mod. Rep. 11. And it was alſo ſaid in this Caſe, that there 

are ſeveral Churches in England, where there are Vicars endowed with 

Cure, and yet the Parſon had a concurrent Cure, and both of them 

took the Oath of Canonical Obedience: And a Parſon appropriate doth Hiference 
differ from another Parſon only in this, that he ſhall be Parſon perpe- of a Parſon 
tual, and the other but for Life. Roll's Abr. 2. p. 341. See 31 H. 6. 1— 
14. 17 E 3. 76. 5 Ed. 2. Quare NA 165. And therefore it is 
provided, that a Benefice appropriate ſhall not be taken to be a Bene- 

fice with Cure, in any Article of the Statute about Pluralities: $7at. 

21 H. 8. c. 13. Elſe it had been fo, as it yet is by the Canon Law in 

Caſes out of the Statute. Colt and Glover's Caſe, Hobart, 157, 158. 

After a Parſonage is appropriated, and a Vicarage endowed, if any tion act 
Queſtion doth ariſe between the Parſon and the Vicar concerning the ſing 3 
Endowment, it ſhall be tried in the Eccleſiaſtical Court, for that the the Parſon 
Perſons, and the Cauſes alſo are Spiritual, and therefore where the Vi- * 
car ſued the Parſon for Tythes, and ſuggeſted the Manner of Tything 
to have a Prohibition, the Prohibition being granted ; yet after, upon a 
ſolemn Argument, a Conſultation was obtained, in as much as the 
Manner of 'Tything did not come in Queſtion, but the Endowment of 
the Vicarage, as was cited by Goke (obs adjudged. Trin. 11 Jac. Buſh's 

| o 2 Caſe, 
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Uicarages Caſe. 2 Brownlow and Goridgborough 36. Se Moor 907: 2 Bulſtr, 
&n.  — 157. 3 Rulft. 220. But where the Vicar ſued in the Spiritual Court 
We for Tythes, and the Defendants ſuggeſted a Modus payable to the Par. 
ma Aera. fon, a Prohibition was granted, notwithſtanding it was objected, that 
= it was a Matter proper for the Spiritual Court, being the Conteſt is 
between the Vicar and Parſon, who are both Spiritual Perſons, to which 
of them the Tythes belong, but it was anſwered, that the Conteſts 
between the Parſon and Vicar, ſhall not draw the Pariſhoner who hath 
5 Modus, ad aliud Examen. Paſch. 19 Car. 2. 1 Siderfin 33 2. 2 Re- 
n 2 | 


Vicaraze After a Church is appropriated, and à Vicarage endowed, yet the 
may be re, Vicarage may be reſtored again to the Rectory; for if the Ordinary 
doth unite, annex, and conſolidate the Vicarage to the Rectory or Par- 

ſonage out of which it was endowed, to be holden by the Corporation. 

Spiritual, and his or their Succeſſors, that were Parſon of the appro- 

priated Church, together with that wherewith it was endowed to his 

or their proper Uſe, fo that the Appropriator ſhould have and take 

of Care of the Souls which the Vicar had, and the Patron who is the 
1 Appropriator doth concur thereto; this is ſaid to be a Diſſolution and 
Reſtitution of the Vicarage to the Parſonage, and good, and is not 

ſuch an Appropriation of the Vicarageas is made yoid by. the Statute of 

4 H. 4:c. 12. As was admitted by the Juſtices, upon Reference out 

of the Court of Wards. Mich. 7. Fac. B. R. Stafford's Caſe. Rolls 

Ar. 24 337. But then this Reſtitution muſt be made upon the Reaſon 

8 For that the that the Appropriator is become poor, and doth want ſuch Reſtitution. 
Ei. Appropriator 40 E. 3. 28. And ſuch Diſſolution and Reſtitution of the Vicarage 
| is Poor. may be as well made when ſuch Vicarage is full, if it be ſaid that it 
7 ſhall be after the Death of the Incumbent, when it is void, and ſuch 
1 Vicarages as were held from tne Time that the Reſtitution were to 
is take Effect by the reſpective Appropriators with the Parſonage, as one 
N | entire Church without any Vicar, until ſuch 'Time as they came to the 
| | Crown by the Diſſolution of Monafteries, cannot now be preſentable, 


1" but the King or his Patentces ſhall enjoy them, as free as the Appro- 
4 | | priators had, or held the fame; and although that ſuch like Reſtitu- 
tions, or Unions, had been any way defective at the Time-of the ma- 
king the ſame, being good in Reputation, the Statute of Diſlolution of 
. Monaſteries hath fully ſettled them in the Crown. Mich. 1692. Staf- 
Tk ford's Caſe. Lee 14. 4 E. 3. 27. in Britton and Wade's Caſe. 2 Cho. 
Mi 517. Hil. 44 Eliz. Robinſon v. Bedle. 3 Cro. 873. Mich. 18 Fac. Brit- 

ton and Ward's Caſe. Palmer 113 and 219. However, there muſt be ? 

Reſlitution à real Reſtitution, altho' it be a defective one, to make the Vicarage not- 

mult be real. preſentable: For if a Vicarage be endowed, and it can be only ſhewed 8 

that for many Years, 2iz. One Hundred and Sixty Years, there hath not 

been any Vicar preſented ; yet by this not preſenting a Vicar for ſo long 

Time (which is thro'the Default of the Parſon himſelf) it ought not to 

be adjudged to be a Diſſolution of the Vicarage, but ſomething muſt be 

ſhewed of the re-uniting thereof to the Parſonage. Hill. 44 Eliz. Robin 

ſon v. Bedle. 3 Cro. 873. So if upon Petition of a Prior, &c. being the 

Appropriator, ſhewing that the Priory was become poor, Gc. the 

Pope hath granted by Bull, that the Prior ſhould appoint one of his 

Monks to ſerve the Cure, who ſhould be removable ad 1utum Prio- 

ris, &c. this makes no Diſſolution of the Vicarage, eſpecially being 

done ſince the Statute of 4 H. 4. for the Pope could not do any Act 

againſt a Statute in the Affirmative, or Diſpenſe therewith ; and if yy 
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Ordinary may diffolve a Vicarage, it follows not that the Pope may: Xppzopzia- 


For it appears by divers Statutes, that the Pope had not any Right to WAA 


meddle with -Advowſons, Benefices, &. and therefore may not dif- 
ſolve Vicarages. However, as the Caſe is put, the Words are not ſut- 
kcient to make a Diſſolution, nor do not amaunt to ſuch ; nor do they 
ſo much as give the Prior Power to take the Profits. Mich. 16 Fac. - 
Britton v. Wade. 2 Cro. 516. But there was 4 Difference taken (by Mor- 
bray.) when a Lay-man gives Land to .one that is a Vicar, and when 
the Vicar is endowed by the Ordinary of the Parſon's Land, Gc. For 
in the firſt Caſe, the 8 hath no Power to diſſolve the Vicarage 
as to the Land, though he hath in the other. 4 E. 3. 27. Fide 20 
E. 3: Annuity 32. 16 E. 3. Annuity 24 and 40 E. 3. 28. b. But al 
though it is to be admitted, that the Ordinary had anciently Power to 
make Reſtitution of Vicarages to the Parſonages out of which they 
were endowed upon juſt Cauſe; without Limitation ; yet ſince the Sta - 
tute of 31 H. 8. which made Parſonages Lay-Fees, the Ordinary may 
not diſſolve a Vicarage, when the Parſonage is in Lay-Hands, for that 
would be to deſtroy the Cure utterly : in Britton and Wade's Caſe. 
2 Cro. 518. and Parry and Baus Cafe, youched in the ſaid Caſe. 

As the Endowment of a Vicarage may be diſſolved, fo may a Church That a 
appropriate become diſappropriate, and preſentable, as before the Ap- _- : A 4 
propriation was made, and that either by Preſentment. or Recovery, may become 
or Diſſolution ; and firſt by Preſentment : For if a Parſon appropriate, diſappropri- 
that is Patron of the Vicarage of the ſame Church, by Agrecment be- 
twixt him and the Ordinary, doth preſent the Vicar to the Parſonage, 
this doth nnite the Vicarage and the Parſonage together, ſo that the 
Preſentee ſhall have all the Tythes, and other Profits of the Church. By preſenta- 
44 E. 3. 33. B. admitted 44 Af. 37. And it is alfo ſaid generally, uon. 


that if the Parſon of the Church appropriate, being Patron of the Vi- 


carage, doth prefent thereto by the Name of a Parſonage, and his Pre- 

ſentee be inſtituted, and inducted, this is a Diſappropriation of the 

Church, although there was no precedent Agreement betwixt the Pa- 

tron and the Ordinary to that Purpoſe, and it ſhall be preſentable after. 

44 E. 3. 33. B. and Paſch. 22 Elig. Savile p. 20. Caſe 51. And the 

like is ſaid by Manwood Chief Baron. Triu. 26 Eliz. in the Queen 

and Lord Lumley's Caſe. 2 Leonard 80. who alſo ſaid, that a Church 

was diſappropriated by the Lord Dyer by Preſentment, which of late 

he made unto it. And by Windham 5 — all Appropriations are 

preternatural, and the Church during that Time is as it were in Bon- 

dage, and therefore by Preſentation is made preſentative; in the Caſe 

of Wilkinſon. v. Richardſon. 1 Keble 906. By which it appears, that a 

Lay-man having an Appropriation which is commonly called an Im- Lay-man ha- 

propriation, may diſappropriate it by Preſentation, if he be Patron of dns an Ap- 

the Vicarage of the ſame Church, as well as an Eccleſiaſtical Parfon cnn meg 

may, Inſtitution and Induction being had upon his Preſentment ; yea, ; 

and tis ſaid, that ſuch Patron by his Act of preſenting only to the Vi- 

carage, by the Name of a Parſonage, doth diſappropriate the Church, 

and unite the Parſonage, and the Vicarage into one. 11 U. 6. 18. b. 

3. 38 H. 6. 20. F. N. B. 35. Therefore Hobart ſaith, that he is of Opi- 

nion, That if the Parſon appropriate, doth as aforeſaid preſent to his 

Vicarage, and his Clerk be refuſed for juſt Cauſe, of which Notice is 

Siven by the Ordinary, Lapſe ſhall incur: For that the Appropriation 

gives him a Choice to hold, or not to hold. Colt and Gloger Cafe. 

Hobart 152. But Quære, Whether a Diſappropriation be pers by 
| Preſent- 


Lapſe. 
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Appzopzia- 
tions, Sc. 
endowed of 


an Advowſon 
Appropriate; 


By Leſſee 


or Years; 


Preſentment before Inſtitution, and Induction be had thereupon; how. 
ever, if a Woman be endowed of an Advowſon that is appropriate, 
and doth preſent her Clerk, who is inſtituted and inducted, it is ſaid, 
that this {hall make a Diſappropriation, and ſhall never be appropriate 
again after the Death of the Incumbent, for that the Incumbent that 
comes in by Preſentation, hath all the Eſtate in him. 2 E. 3: 8: and 
cited. Mich. 28 Eliz; in the Earl of Bedford's Caſe. 7 Co. 8: 1 Int. 
46. b; But if the Wife in ſuch Caſe had died, before any was admit 
ted and inſtituted at her Preſentment, the Church had remained ap- 
propriate ; and ſo the Cre. 6 E. 6. Dyer 71. is well reſolved, ſaith 
Coke: Mich. 28, 29 Eliz. Earl of Bedford's Caſe. 7 Co. 8. where the 
Caſe 2 E. 3. 3. oft miſtaken is well explained. But if Leſſee for 
Years of an Appropriation doth preſent thereto a Clerk, and who is in- 
ſituated and inducted; this doth diſappropriate the Church during his 
Years, and not after, for this Diſappropriation doth not bind him in Re- 
verſion. 44 Af. 37. 44 E. 3. 33. 37. 20 E. 6. B. 1 Ralls Abr. 240, 
241. Yet this ſeems to be contrary to the Reaſon of the Caſe of Te- 
nant in Dower next before; for in this Caſe, the Preſentee of the Lef- 
ſee for Years hath all the Eſtate in him as much as the Preſentee of 
the Wife Tenant in Dower, and for that Reaſon ought as abſolutely to 


make a Diſappropriation : And Paſch: 33 Eliz. Lancaſter v. Lucas, 
t Leon. 235. by Popham, the Preſentation of the Wife in the firſt 


| Caſe did only diſappropriate the Church during her Life, but after- 


Indicavit 
upon a Spo- 
hation 
brought 


wards it ſhall ſtand; and he refers to the ſame Caſe of 2 E. z. 8. 


Therefore Ge. 1 | | 

If Leſſee for Years of an Appropriation, who for the Term is alſo 
Patron of the Vicarage, doth by Preſentation, Gc. unite the Parſonage, 
and Vicarage, which continueth Seven Years, a Spoliation doth not lie 
in the Eccleſiaſtical Court for the Appropriator, or Leſſor; and if a 
Spoliation be brought, an Indicavit may be had to ſtop them in the 
Spiritual Court ; for Spoliation doth not lie, but where a ſecond Incum- 
bent is preſented, (5c. upon a former by one and the fame Patron; 
in which Caſe, the Right of the Patronage is not in Queſtion : But if 
the ſecond Preſentment be made by another, the Matter is to be tried 
by Aſſize, or 'Treſpaſs at Common-Law. 44 E. 3. 33. But if one doth 
preſent to a Church appropriated by Uſurpation, having no Title, this 


_ doth not make the Church to be diſappropriated, for that all is void. 


If Uſurpa- 
tion upon an 
Appropria- 
tion. 


Grendon's Caſe. Plowden. 5 oo. h. And yet it is ſaid, that if a Stranger 
doth preſent, and his Clerk be inſtituted, and inducted, and continueth 
Incumbent for Seven Years, this Continuance for ſo long Time hath 
diſappropriated the Church, until it be recover'd again by a Writ of 
Right. 44 E. 3. 34. 44 Af. 37- But Roll's in his Abridement 1. p. 
240, ſaith, that this is not Law, for that there cannot be an Uſurpa- 
tion upon an Appropriation, 5 Co. 101, and fo is Plotoden in the Caſe 
laſt cited : And if the Patron of a Vicarage (another being Patron of 
the Parſonage) doth preſent thereto, by the Name of a Parſonage, 
and his Clerk be inducted, yet it doth continue a Vicarage ; the 
ſame Law is, if the King doth preſent by ſuch Name to ſuch Vicarage. 
Roll's Abr. 2. p. 338. Dubitat 11 H. 6. 18. B. 19. 32. B. But if 
there be a Vicarage, and a Parſonage, in one Church preſentable, and 
both be void at one Time, and one doth preſent his Clerk as Parſon, 
who is inducted, this ſhall unite the Parſonage and Vicarage again. 


11. H. 6. 33. Onere 5 
3 As 
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As by Preſentment, ſo by Recovery an Appropriation may be diſap- A pp20P2ig- 
 propriated ; for if a Parſon appropriate, and the Ordinary do create a 42 2 
Vicarage, and afterwards the Advowſon of the Church be recovered by Diſappro- 
a Writ of Right, upon a Title prior to the making of the Vicarage, 3 by 
the Vicarage is defeated thereby, and the Church diſappropriated; for 3 
that the Plaintiff doth recover by higher Title than the making of the 
Vicarage or Appropriation ; but otherwiſe it is, if he doth recover by 
a younger Right than the Creation of the Vicarage. 17 Ed. 3. 51. 

B. 76. ef 

if a Church be appropriated to a Corporation that is diſſolved, the gu pig. 
Church by the Diſſolution is diſappropriated, (as the Lord Dyer ſaid) tion of a 
and the Advowſon thereof doth fall to the Lord of whom it was held, erPoration, 
ſo that he may preſent thereto. Grendos Caſe. Plowden 497. a. And 
by Hobart, in Wright v. Gerrard and Heilderſham. Hobart 307. Trim. 

38 Eliz. B. R. The Archbiſhop of Canterbury's Caſe. 2 Coke 47. or 
to the firſt Patron that gave the Advowſon to the Corporation. Mich. 
18 Fac. Wright v. Gerrard and Heilderſham. ones 2. And Onare, 
if a Dean and Chapter, or other Spiritual Corporation, be ſeiſed of a 
Manor to which an Advowſon is Appendant, and the Church is appro- 
priated to them, and after they make a Feoftment, or Leaſe of the 
Manor cum pertinentiis, whether this doth diſappropriate the Church; Feoffnent 
for it ſeems to ſome (faith Plomden) that the Advowſon ſhall paſs as n pertinen- 
Appendant to the Manor, by the Order of the Common-Law ; but 
now by the Statutes, which make the King and Lay-Perſons capable 
of Parſonages appropriated, the Advowſons in ſuch Caſe be ſevered 
from the Manors by the Intent of the Statutes, and by the Grant of a 
Parſonage appropriate, which may now be granted, and transferred to 
common Perſons, the Advowſons do paſs. Grendor's Caſe. Plowdern 
501. a. Sce Stat. 31 H. 8. c. 13. 
It is ſaid. 19 Ed. 1. Rot. Pat. Membrana 25, in Schedula annexa, 
That the Archbiſhop of Canterbury, with the Conſent of the Dean 
and Chapter, did appropriate a Church of his Dioceſe, and of his Colla- 
tion to an Hoſpital of Lepers, in Compenſation of a Sum of Money due 
from the Archbiſhop, and that the Succeſlor of the Archbiſhop, with 
the Conſent of the Pope, Dean and Chapter, and Maſter of the Hoſpital, 
did revoke the Appropriation ; but I conceive, that this Appropriation 
was never good, unleſs that the Patronage of the Church appropriated 
was firſt veſted in the Hoſpital, and afterwards appropriated, as is be- 
fore ſhewed it ought to be. However, if there be a Parſon appropriated, 
and a Vicar endowed of the ſame Church, and after the Parſon and vicarage 
O:dinary do reunite the Vicarage to the Parſonage, yet this doth not united to the 
diſappropriate the Church appropriated, for that the Vicarage was taken Prſonage. 
out of the Parſonage, and ſo is reſtored but to its firſt Eſtate, as was 
reſolved. 7 Fac. at Serjeants-Inn, by the Judges, upon a Reference out 
of the Court of JVards, in one Stafford's Caſe. Roll's Abr. 1 p. 240. 
Ik the King, or any common Perſon be ſeiſed of the Rectory as Diſappro- 
Appropriator, and doth grant Adoocationem Eccleſiæ de D. nei- priation muſt 


ther the Appropriation doth paſs thereby, nor the Advowſon of the AH A8“ 


, 4 Church; not the Advowſon, becauſe it is not a Thing in Eſſe, by 


reaton of the Appropriation ; nor is the Church diſappropriate 
thereby, becauſe it being appropriated by a Judicial Act, nothing 
but a Judicial Act, as Inſtitution and Induction upon the Proprie- 
tors Preſentment, and not any other private Act of his can make a 
Diſappropriation thereof, by Manwood, Chief Baron. Trin. 26 Elis. 
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Appzop2ia- 
tions, Oc. 


Appropria- 
tions not 
grantable - 
Ver, 


Tf the Vica- 
e be dimi- 
N1 ed. 


If Parſonage 
be impoye- 
riſhed. 


Suit for Ad- 
dition of 
Mainte- 
nance. 


Oueen and my Lord Lumleys Caſe. 2 Leonard 80. Paſch. 22 Elis. 
Savile's Caſe, 5 1. p. 20. Boſtock and Monin's Caſe. Roll's Abr. 245. l. 
And indeed, Appropriations are not regularly grantable over, nor can 
be ſurrendered ; therefore it hath been held, That the Grants and Sur. 
renders of the Poſſeſſions of Monaſteries, would not have carry'd Ap- 
propriations without the Aid of the Statute 31 H. 8. Wright's Caſe v. 
Gerrard and Heilderſham. Hobart 3 07. 
Although the Rectory be not diſappropriated, and the Vicarage at 
the firſt was ſufficiently endowed, yet if after the Vicarage be dimi- 
niſhed, it ſhall have more from the Parſonage if the Remnant be not 
ſufficient : or if a Charge be ariſing upon the Vicarage, it ſhall be re- 
compenſed from the Parſonage. So if the Parſonage be impoverithed, 
or that neither the Parſonage by it ſelf, nor the Vicarage be ſufficient 
to ſuſtain themſelves, the Vicarage ſhall be determined, and reſtored 
to the Parſonage. 31 H. 6. 14. a. 40 E. 3. 28. But this is now to be 
underſtood of a Parſonage appropriate in an Eccleſiaſtical Perſon, which 
never came to the King by the Statute of Monaſteries; and in the 
aforeſaid Caſes, if the Parſon hath made a Leaſe for Lives, according 
to the Statute of 32 H. 8. the Vicar may well ſue in the Eccleſiaſtical 
Court againſt the Parſon, and his Leſſee that comes in by the Statute 
for Addition of Maintenance, and the Ordinary may compel them to 
encreaſe his Maintenance, for upon all Appropriations, ſuch Power of 
encreaſing of the Maintenance of the Vicar was reſerved to the Or- 
dinary by the Common-Law, March 87. 3 E. 2. 74. and the Leflee 
comes in ſubject to this 2 and upon ſuch Suit in the Eccleſia- 
ſtical Court, by the Vicar of the Pariſh-Church of Preſburſt in the 
County of Milis, againſt the Maſter of the Choiriſters in the Cathe- 
dral Church of Sarum, and his Leſſee, the Maſter and his Leſſee ſu- 


ing for a Prohibition, it was denied, Hill. 9 Car. B. R. Fitchcolt v. 


Commendam. 


Of two De- 
grees: Se- 
meſtris. 


Gives no 
Title. 


miſſion allowed to gather the Profits, or to ſupply, or cauſe the Cure 


Thornborouzgh and Hitchcolt. Roll's Abr. 2. P. 337. 


—y 


CHAP. XVII. 
Of Commendams. 


HE 'Third extraordinary Way or Means of taking,a Title to a 
Benefice in the Church, is by obtaining (as the Term 
mendam recipere, for that Purpoſe, and this may be had not only by a 
Biſhop after he is advanced to a Biſhoprick, but alſo by every Clerk 
that may hold a Plurality ; as to which, it is to be known, that there 
are two Degrees of theſe Commendams only allowable by Law; the 
one Semeſtris, or for fix Months, and is made to the Clerk during the 
Vacancy of the Church, and is but a Sequeſtration of the Cure and 
Fruits, until the Patron doth prefer his Clerk, or at the moſt, until 
ſuch Time as the Church doth go in Lapſe to the Ordinary; or if it be 


ranted becauſe the Church is litigious, until ſuch Time as the Contro- 


verſy ſhall be determined: But ſuch Commerndam neither is, or doth it 
give any Title to the Church, although the Commendatory be by Com- 


to 


x 5 
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to be ſupplied; and this Commendam is grantable b 

that may ſequeſter the Profits of the reſpective Church. 8 H. 6. 9. NA 
But I ſuppoſe that ſuch Commendam or Sequeſtration, doth not give 
the Perſon that ſhall obtain it a Right to all the Profits, (eſpecially 

of a great Benefice) during the Vacation, by reaſon of the Statute of 

28 H. 8. which ordains, That the ©:dinary ſhall ſequeſter, and that the “ 8 H. 8. - 
Profits of the Church ariſing. during the Uacancy thereof, (the Sup- 

pſy of _ ko: that Time being firſt paid) ſhall go to the next 

7 he other Degree of Commendam is more perfect and full, and is Simmendim 
for Life, and grantable at this Day by the King or Archbiſhop of Can- for Life. 
terbury only, and there is no Difference between a Commendam for 

Life and a Preſentment, but that the one preſents the Parſon to the 

Church, the other commits the Church to the Parſon ; and as a Patron 

cannot preſent to a full Church, ſo neither can a Commendam be made 

to a Church certain that is then full. Alſo the Patron's Conſent muſt Patron's 

be had to the taking of a Benefice in Commendam, and this muſt be Conſent. 
expreſſed in the Inſtruments of Commendam. Mich. 9 Fac. King v. 

Horsfall and Wale. Davis 74. Hill. 22 Fac. Evans and Kiffhn v. Ab- 

with, Palmer 477. And if the Patronage be to divers, and that one 

is to nominate to another, who is to preſent over, the Conſent both of 

the Nominator and Preſenter muſt be had, and expreſſed as aforeſaid ; 


but if a Commendam be made to the Patron himſelf, it may be well Commender: 


| ; . . to the Pa- 
made by theſe Words; Aut horitatèe ſua propria capere & apprehendere ©. mſelE, 


abſque Inftitutione, Collatione, &c. | 
If the Archbithop ſhould commicnd to a certain Church void, Li- ee ee 
non conſenttret, 


cet Patronus non conſentiret, the Inſtrument of Commendam is void, &. 
although the Patron would after conſent. Alſo if an Attorney made 


4 every Ordinary CO” 


by a Patron to preſent to his Benefices ſhould conſent to a Commendam, 


it would be void, becauſe ſuch Adminiſtration for others are never ex- 
tended beyond ordinary Caſes, and ſo if a Church doth come by Lapſe Lapſe. 
to the King or Ordinary, neither of them can conſent to have the 
Church taken by Commendam : But I ſee no Reaſon why the Church 
that is in Lapſe may not be filled (he conſenting to whom it is lapſed) 
by any Means by which a Church may lawfully be filled, and there- 
tore by Commendam, for that can be but for one Turn, and the Inhe- 
ritance is no Ways prejudiced or touched thereby, the Church being 
thereby filled, and the Cure provided for, the Truſt that comes by 
Lapſe is by ſuch Commendam as well executed to all Intents, as if 
Prefentation had been made, and Inſtitution and Induction had there- 
upon enſued, and of this Opinion is Dodderidge. Mich. 10 Fac. in 
Colt and lover's Caſe. Moor 900. Eſpecially when the Church is 
by Lapſe come to the King, for then the Right of preſenting for that 
Turn is veſted in the King, not as Ordinary, but as ſupream Patron, 
fo that the Patron cannot preſent to that Avoidance, Ongre. 

When a Commendam is made, if it be for longer Time than whilſt For what 
the Church ſhall remain void through the Patron's Fault, it muſt be Time. 
made for the Life of the Commendatory, and not for Years, or fo long 
as he ſhall be Biſhop of ſuch a Dioceſe, or the like ; neither can a Bene- 
tice be commended by Parts, any more than it may be preſented unto 
by Parts, as that one ſhall have the Cure without the Fruits, or the Not by Parts. 
Fruits without the Cure ; or that one ſhall have the Glebe, another 
the Tythes, and the like; neither can ſuch Commendatory have a 22 Tri aaa. 
"1s utrum, which is Utrum fit libera Elecmoſyna pertinens E o efte 
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Commen- uc; nor can he take to him, or his Succeſſors, nor can he ſhe or be 
9 ſued in a Wit of Annuity, or the like. But a Colwmenda perperug 
Commenda may be admitted. 11 H. 4. 76. By Thirning and Hankford ; for it @ 
ſerpetus. ind unts to a Collation or Proviſion, and hath full Words, that he may 

take or receive a Benefice avoid of the Gift or Preſentation of the Pa. 

tron, and the Commendatory may enter into it without Inſtitution, Gt. 

and take the Profits as Rector in Commendam, for Term of his Life 

And it is {aid to be adjudged, and affirmed in Error, that a Commen- 

dam to take a Benefice upon the Preſentations of the Patron is good, 

Totakeupon Jeulins Caſe. 9 Cent. 6. But then the Benefice muſt be void when 

the Patron's the Commenda 15 made for the holding of it, and Words de futuro 

Preſents- will not ſerve; but pre. And though it be in a ſort repugnant 

that a Man ſhould have an Intereſt irrevocable in a Thing that he 

takes only to keep, (for ſo was the Original of a Conmendam,) yet 

where the Words are ample to make a full Incumbent, the Word 
Commendam ſhuffled in may be void. Hobart 153. 

And though it may be ſaid that the Nature of a Commenda is to 
be determinable, not perpetual ; yet it muſt be agreed that a Coen. 
dam may be perpetual, and ſuch is the beſt, and perfe&eſt kind of 
Commendams; and a Commenda Temporalis doth not ſtand with the 
Common-Law of England. When any ſpiritual Perſon is made a 
if made a Biſhop, he may by Diſpenſation of Retainer, hold with his Biſhoprick 
Biſhop, what all ſuch Benetices of which he was lawfully poſleſſed before he was 
W Biſhop; and ſo if he was the King's Chaplain, and had Three Bene- 

TO fices with Cure above the yearly Value of Eight Pounds, one of them 

+ at the leaſt being of the King's Gift, he may retain them all; but if 
he doth retain by Diſpenſation two Benefices, or ſo many as he might 
have before he was Biſhop by the Statute 21 H. 8. c. 13. he cannot by 
Commendam take any more, becauſe the Words of the Statute are as 
well againſt having, as taking more Benefices, and upon other Terms 
than the Statute doth allow; and if he had no Benefice before, or did 
void them by being made a Biſhop, he can take but one Bene- 
tice De Novo, clpecially if it be with Cure, and of the yearly 
Value of Eight Pounds, becauſe he that will have two ſuch Bene- 

Qualiftca- fices, muſt have ſuch a Qualification and Diſpenſation as the Law 
Wu requires; and a Biſhop by being Biſhop, ceaſeth to be a Chaplain, and 
ſo makes his Qualification void; (but Ozere, Whether he doth not 

continue to be qualified as a Doctor 2) but he muſt have a double Dif- 

nſation to licenſe him to take two ſuch Bencfices, and hold them 

with a Biſhoprick, which is ſuppoſed not to be tolerable. Hobart 157. 

But I ſee no Reaſon in Law, why a Biſhop may not as well be dif- 

penſed with to hold a Benefice above the Value of Eight Pounds per 
Auunum, with his Bifhoprick, and another Benefice within the Statute 
33 with that and his Biſhoprick, gig. by Commendam, (all Commendams 
os being but Diſpenſations,) as was agreed. Hill. 22 Fac. in Beans and 
| Kiffns Cale g. Aſcouth. Noy 94. and Palm. 457. as well as he that 
hath any Interior Dignity may be diſpenſed with, to hold two ſuch 

-nefices together with his Interior Dignity ; for a Biſhoprick by He 

bart is agreed to be no more a Benefice within this Statute than a 

Deanery, Archdeaconry, &c. are, which are expreſly excepted by it. 
However, as Hobart ſays, Hobart 257. Whatever Benefices a Biſhop 

holds in Coxmenda, he is not a Bithop as to ſuch Benefices, whether 

they be in his own or another Dioceſe, but a Parſon, Vicar, or the like, 

(as his Caſe is) to all Purpoſes, and by that Name muſt ſue and be ſucd, 
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Perpetual is 
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-oſcribe and claim, and yet it's ſaid. Hill. 22 Fac. in Evans and K us Commen- 


Caſe v. Aſconth. Ny 94. The ſame Caſe is alſo reported. Palm. 345. 45). 


AK 


Latch. 31, 233. That a Commendatory muſt ſue by that Name; all 


which Particulars concerning Commendams are mentioned by Hobart, 
(unleſs ſuch of them for which other Authors are cited,) in Colt and 
Glover's Caſe ©. the Biſhop of Coventry and Litchfield. Mich. 16 Fac. 
Thbart 154, &'c. Which Caſe alſo ſee in Moor's Reports, p. 8 26. And 
in Rolls 1 Rep. 451- where the principal Caſe is, that a Church being 
come to the King by Lapſe, and after a Biſhop (that did hold with his 
Biſhoprick a Benefice with Cure, being elected to be Biſhop of another 
Dioceſe) doth upon his Petition obtain a Grant of Diſpenſation from 
the Archbiſhop, that he ſhould hold the Benefice he held with his firſt 
Biſhoprick, Nec non, ut unum aliud vel plura Curata vel non Curata 
Beneficia Eccleſiæ, infra Regnum Anglie, cujuſcunque Nomi nis, Qua- 
litatis aut Dignitatis in Commendam ibidem obtinere, acceptare & re- 
cipere, ac FR a ſua authoritate capere, & apprehendere, ac realem, 
corporalen, & actualem Poſſe ſionem ejuſdem {jo Inftitutione, Colla- 
tione, Iuductione, & alia quacunque juris Solemmitate intrare, &c. 
And then being confirmed Biſhop of the ſecond Dioceſe, the King ra- 
tione Prærogativæ, &c. doth grant him the Benefice that was come to 
him by Lapſe, upon which the Biſhop doth accept of the ſaid Benefice, 
and did enter upon it, and held it in Commendam, in which Caſe, 
of twelve Judges, three only did hold that the ſaid Commendam was 
good in Law, at leaſt made good by the Words of the King's ſecond 
Grant ; the other nine held that it was void, of which nine, two were 
to have Judgment to be given for the King; the other ſeven, that Judg- 
ment ought to be given for the Plaintiff, and for him it was given ac- 
cordingly, Cuod habeat breve Epiſcopo ; but Order given that no Writ 
ſhould go forth, neither to the Biſhop nor the Sheriff to enquire of the 
Points of the Writ, till the Court give further Order, becauſe that the 
King's 'Title by Lapſe was in ſome ſort admitted, or not denied ; and to 
the End, that (as Coke adviſed, who was one of the ſeven) Knowledge 
might be taken of the King's 'Title before Execution. And this is the 
firſt Judgment that is found to be given concerning this ſort of Com- 
 mendams, although Queen Elizabeth brought a Cuare Iinpedit before, 

in a Caſe not much unlike it; which was, That on the twenty ſecond of 
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November 1582, a Biſhop of Coventry purchaſed a Diſpenſation of the Bimop of o- 
Archbiſhop of Canterbury, after confirmed by the King, whereby it was ventry- 


diſpenſed with the ſaid Biſhop, that he might, during the Time that 
he ſhould be Biſhop of the ſame See, duo Beneficia Eccleſiaſtica infra 
Diæceſin ſuam, &c. In Commendam recipere, &c. Et authoritate ſua 
propria retinere, quam diu preditto Epiſcopatui præeſſe contigerit, quan- 
tum in eodem Archiepiſcopo fuit, & jura Regni paticbantur. After 
which, ig. 14 April 1597, a Church within his Dioceſe falling void 
on the tenth of May following, the rightful Patron Nominavit, De- 
ſignavit & Aſſjgnavit, the ſaid Biſhop to be Rector of the void Church; 
and that he might take it, and hold it according to his Diſpenſation, 
by Pretence of which Diſpenſation and Preſentation, the Biſhop, on the 
24th of October in the ſame Year, took by his own Authority corporal 
Poſleſſion of the ſame Church; as to which Diſpenſation of Commen- 
dan, three of the Juſtices held, that both it and the Confirmation 
were void. The Fourth, iz. J/almſly, that it was good, but the 
Queen put an End to the Suit, by certifying by her Attorney, that her 
Pleaſure was not to proſecute it turther, Paſch. 43 El. argued, Mich. 
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Commen⸗ 
Dams. 
Biſhof of 
Offe . 


and upon Pretence t creof, enjoyed during his Life the Profits of a 


181. Alfo the Biſhop of Gery having obtained the like 


Vicarage that came to him by Lapſe, and was full of an Incumbent 
when his Diſpenſation was granted; the ing Drought after his Death 


- Quare Tmpedit againſt the Patron, and his Clerk, upon the Title of 


Vid. Gibſons. 
Code 954. 


Lapſe, preſuming, that as the Church came by Lapſe to the Biſhop, 
ſo not being filled by his taking Poſſeſſion by Vertne of his Diſpenſati- 


on, that it came to him, and was in him by Lapſe, but what Judgment 


was given is not declared; however, the Arguments Pro and Cor are 


ſet down. Paſch. 9 Fac. King v. Horsfal and ale, Daci t, fo. 68. And 


in Truth it ſeems a needleſs Inquiry, Whether ſuch a Lapſe might be 


made a Commendamn, ſince tis certain, whoever hath a Right to preſent 
by ſuch a Lapſe, hath by the fame Reaſon a Right to conſent that it 
be granted in Commendam perpetual, which is faid to be equivalent to 
a Preſentation. It hath alſo ſometimes been made a Doubt, whether 
a Biſhop might hold any Benefice by Commendam within his own Dio- 
cele or not. Moor 899. 1 Siderfin 305. Roll's 1 Rep. 454, 4639. Da- 


TIS 69. 8. 


And the Reaſon given why he cannot, is, becauſe the ſame Perſon 


: cannot be both Viſitor and vilited, but tis anſwered, That the Biſhop 


is under the Correction of the Metropolitan as his Viſitor; and therefore 


might have ſuch a Commendamm. | 15 
But as to Commendams in General, the following Rules are found 


in the Books of the Common Law, and in Part collected by Biſhop 


Gibſon in his Code, 012. 1 
1. That the Poſſeſſion of a Biſhoprick doth of common Right make 


void all other Promotions according to a Canon of the Council of La- 
teran, under Alexander III. and this not only on Eugliſb Promotions 
by Biſhopricks in Eugland, but alſo Engliſh Promotions by Biſhopricks 
in Jrelaud, the e of Man, &c. Et vice verſa. Vide Noy gz. J. 
Jones 158. Latch 133. Palm. 344. Fang. 19. But the Law is other- 
wiſe of a meer Titular, or a Suffragan Biſhop on the Stat. 21 H. S. c. 
18. Sce the Statute. | $ 

2. Yet ſuch Avoidance may be prevented by a Diſpenſation of Re- 
tainer, or a Commendam retinere granted before Poſſeſſion of the Bi- 
ſhoprick. This Power the Pope at firſt claimed, cu. of diſpoſing of 


, 


all Promotions becoming void in that manner ; and the King may 
now do the ſame either ſingly, and by himſelf. Jide Hob. 453, 457, 


468, or by Command to the Archbiſhop to exert the Right of Diſpen- 


ſation veſted in him by Stat. 25 H. 8. c. 21. as the Ordinary Method is. 
Vide 1 Cro. 542. Hob. 154. Cc. which ſort of Commendam is defined by 


Hobart to be a Faculty or Licence of Retention, and Continuation of the 
Benefice in the ſame Perſon and State, wherein it was, notwithſtanding 


ſomething intervening, as a Biſhoprick, or the like, that without ſuch a 


Faculty would have avoided it. By which Means the Inſtitution and 
Induction, or other Method whereby the Perſon obtained ſuch Benefice, 


remain and continue in their full Force. And it being the Doctrine 


both of the Canon and Common Law, That former Promotions are 
not vacant. but by Conſecration in caſe of Creation, and by Confirma- 
tion in caſe of Tranſlation, if ſuch Faculty or Diſpenſation comes bo- 
fore theſe, it comes Time enough to continue the Poſſeſſion, otherwiſe 
it comes to late. Thus Cardinal Bearfort's Diſpenſation to hold the 


Biſhoprick of IVincheſter coming after he was made Cardinal was void, 
| But 
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Chap. XVIII. 7 2 Complet 8 Incumbent — 


But Cardinal Malſeys for the Archbiſhop of Zork coming before was Commen- | 


good. Vide Noy 93. H. Fones 158. Vaugh. 20. Dao. 77, So. 5 
3. By a Commendam Retiuere the Incumbency is continued. This 
appears evident from the foregoing Propolition, tor the Avoidance is 
thereby prevented in the ſame manner as it is with regard to a firſt Bo- 
ncfice incompatible by a Diſpenſation to hold a-ſecond, or a Plurality, 
therefore tis ſaid by Hobart, that a Commendam Retinere, is impro- 
perly called a Commendan. For fays he, my own Benefice cannot be 
commended unto me. And it is clear, what the Canon Law meant 
by this Term, was only with regard to the ſecond Benefice taken de 
Novo, by way of Cuſtody or Commendam, and (to prevent the Voidance 
of the firſt) not taken by way of Inſtitution ; ſo that it was no more 
than committing to the Incumbent of one Church the Cure and Reve- 
nues of another, either for a Time limited as fix Months, (which Time 
the Patron had to conſider of a proper Clerk) that the Church might 
be taken care of, or (with Conſent of the Patron) to the End chict- 
ly, That ſuch Incumbent might be better ſupported: the firſt of which, 
712, Care of the Church during the Vacancy, is now anſwered by Se- 
queſtration of the Benefice, and the Grant of the ſecond (i. e. the Pro- 
fits of the Vacancy) is rendred impracticable either by the Biſhop or Pa- 
tron, or both, by the Stat. 28 H. S. c. 11. which gives the Profits of 
the Vacation to ſuch Per ſon as ſhall be thereumto next preſented, pro- 
moted, inſtituted, inducted or admitted. Which Profits before the ſaid Act 
belonged either to the Church, and ſo were in the Diſpoſition of the 
Patron and Biſhop, or to the Ordinary or other Perſon, to whom by Cu- 
ſtom they appertained, and ſo by the previous Conſent of ſuch Per- 
ſon might be yielded to the Commendatory. But the next Incum- 
bent being a Perſon uncertain cannot give ſuch Conſent, and by Conſe- 
quence, the Revenues of Vacancies, ſince the making of the ſaid Act 
cannot be given; which ſeems to be the true Reaſon of the utter diſ- 
uſe of that ſort of Commendams with regard to Presbyters; tho' as to 
Biſhops it ſtill continues in Favour to the Prerogative Royal. 
g. But. a Commendam capere, (i. e. a Dignity or Benefice taken by 
a Biſhop after Conſecration, and without Inſtitution) doth not create 
a proper Incumbency. The Canoniſts were doubtful whether during 
a Commendam the Church commended was not really vacant, and 
whether the Commendatory was any more than a Cuſtas, Adminiſtra- 
tor or Procarator Eccleſiæ, during ſuch Vacancy, and even they who 
held he was ſomewhat more, (for that Commenda is a Title or Right 
owned by the Canon Law) pretend not to ſay he was an Incumbent, 
and confeſſed he held only by a corrupt and precarious Title invented 
on purpoſe to elude the Laws againſt Pluralities. In like manner, tho 
the Books of the common Law ſay. A Commendatory by retinere re- 
mains full Incumbent, and may plead as ſuch ; yet of a Commendatory 
recipere they ſay, That a Dean by ſuch a Commendam cannot confirm 


a Leaſe made by the Biſhop, and that ſuch a Commendatory Parſon 


cannot have a Faris utrum, nor take to him and his Succeſſors, nor be ſu- 
ed in a Writ of Annuity, Gc. 2 Cro. 691. Hob. 163. Noy 94. Whereas 
on the other hand, Benefices, &c. and Commendans by Retainer are fre- 
quently declared vacant by the Reſignation, or Surrender of the Com- 
mendatory. Hide Gibſon's Cod. 95 5. e 

206 Commendams muy be temporary or perpetual at the Plea fare of 
[Pe Vince. When it is Temporary, the preciſe Time is expretled and 
limited in the Diſpenſation; when perpetual, the Stile is Cumdiu 
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206 The Clerg)- Man Law: Or, Chap. XVII 


C ommen- 


dams. 


/ | 


Code 954. 


oixeris & eidem Epiſcopatui præfueris. And in caſe of a Commendaz; 


, retinere whether it be temporary or perpetual,. it is only a Continuance 


of the original Incumbency, or the preventing of an Avoidance for ſuch 
a Term. But however it was taken by the old Canoniſts, it ſeems 


the Books of common Law do generally ſay. That a Conmmendan 


capere ought to be perpetual, becauſe there being no previous Title by 
Inſtitution, &c. (as there is in the Caſe of a Commendam #etinere) the 
Law knows not what to make of any Thing that can be called a Title 
and not be equal to that, at leaſt in point of Perpetuity. Vid. Hob. 152. 
And there is no Inſtance in our Books of a Commendam capere, but what 
is unlimitted or perpetual. | 

6. According to the Duration of a Commendam, and the Commen. 
datory, the Right of the Crown, to preſent upon Promotion is ſerved, or 
not ſerved. If the Commendam be limited to a certain Perm, the 
Crown ſhall preſent by prerogative at the Expiration of ſuch Term, 
notwithſtanding the previous Grant of a Commendam ; unleſs it ſo fall 
out, That the Commendatory Biſhop Dies, or Reſigns before the Ex- 
piration of the Term. Vide Dyer 228. b. 4 Mod. 212, For in ſuch 
Caſe (the Church becoming void not by Ceſſion, but by Death or Re- 
ſignation) the Turn of the Crown is ſerved, and the Patron ſhall pre- 
ſent as before is ſhewn, pag.. . . And ſo it is likewiſe ſerved, if the 
Commendam was originally unlimited, that is, during the Life of the 
Perſon, and his Poſſeſſion of ſuch a See, becauſe this amounts to a 
Preſentation. And therefore in this Caſe alſo, the Right of the 
Crown is ſerved, and the Patron may preſent. But if a Biſhop who 
is poſſeſſed of a Commendam is tranſlated to another See, and fo a 
new Title accrues to the Crown by a new Promotion, the ſame Cogy- 
mendam may be ute; if the Prince ſhall pleaſe, but it muſt be 
by a new Diſpenſation granting it to be held with the new Biſhoprick, 
Noy 94. 2 Roll. 453. | | 

7. And *tis ſaid by Biſhop Gib/o Code 956, That a Commendam 
Temporary in Retinere may be renewed or prolonged ; that is, before 
the original Incumbency ceaſes by the Expiration of the firſt Diſpenſa- 
tion, and a ſecond Diſpenſation may be granted to prevent the Avoi— 
dance, and continue the Incumbency. But he admits, that all Com- 
mendams retinere are now uſually granted in Perpetuity, they being 
deſigned as an additional ſupport to the Epiſcopal Character, which 
(ſays he) ſince the Reformation hath greatly needed ſupport in many 
Sees. | 
8. The Biſhop likewiſe ſays, ibid. 955, That no Commendam can be 
granted but with Conſent of the Patron, and therefore in granting a 
Commendam retinere, the King (who is Patron by the Promotion) ſig- 
niſies his Conſent by his Mandate to the Archbiſhop, to grant a Diſpen- 
ſation. And if the Commendam be by recipere, it is either to take a 


Promotion in the Biſhop's own Gift, and ſo his Acceptance is a Con- 


ſent, or in the Gift of ſome other Patron; and then the Conſent of ſuch 
Patron muſt be had in an authentic Manner, and mentioned in the 
Diſpenſation. And Hobart ſays, if the Archbiſhop ſhould commend 


to a certain Church void, Hicet Patronns non conſenſerit, the Inſtru- 
ment of Commendan would be void, tho' the Patron ſhould afterwards 


. 


* 


conſent. | | 
And the Biſhop Notes, That not only Dignities and Benefices have 


been granted in Commerndai, but alſo Headſhips of Colleges and Ho- 
ſpitals, and that by Diſpenſation; as of Headſhips, St. Fohz's Ox, 
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9 Of Curates and Lefurers. 


e | H Us having ſpoken of the general Ways or Means, both ordi- No Prieftor 
; 5 nary and extraordinary, by which a Fitle to an Eccleſiaſtical | ng OF 


Benefice may be taken; I may here alſo not improperly add, that the ther as Cu- 
Power of executing the Office of a Minifter, may be had by thoſe that rate. E. 
have not any Title to an Eccleſiaſtical Benefice; and that is; either as a \-. + Sig 
Curate to ſome beneficed Perfon, or as a Lecturer without Title; but and Sub- 
no Parſon, whether Prieſt or Deacon, (for Deacons are capable of be- ſeription, 
ing Curates and Lecturers as aforeſaid) may ſerve another as his Cu- m_ 

rate, or preach as a Lecturer in any Place of pablick Worſhip, by the 

Conſent only of thoſe that imploy them, but ought to be admitted by 

their reſpective Archbiſhop, Biſhop, or Ordinary, and at their Admiſſi- 

on to ſubſeribe before ſuch their kechbiſhop or Ordinary, the Declara- 

tion or Acknowledgment, the Form of which is fet down before Cap. 

15. And if they do not ſubſcribe as aforeſaid, they loſe and forteit 

ſuch Curate's Place and Lecture; and after Subſcription made, ſuch 

Curate and Lecturer are to procure a Certificate under the Hand and 

Seal of their Archbiſhop, Biſhop or Ordinary, before whom they ſub- 

ſcribed, who upon Demand are bound to make and deliver the ſame, 

and publickly to read the ſame Certificate, together with the Decla- , , | 
ration aforeſaid, upon ſome Lord's Day within three Months next fol- the ceriis © 
lowing, in the Pariſh-Church where he is to officiate, in the Preſence of cate, &. 
the Congregation there aſſembled in the Time of Divine Service, upon xine res 
the Pain aforeſaid, 5 4 
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Sect, 19. And it is alſo enacted; That no Perſon ſhall be, oꝛ be re- ; & 4. 
ceived as a Lecturer, oz permitted, ſuffered oz allowed to pꝛeach as @ ©-» =: 4. 4. 
Lecturer, 02 to pꝛeach oz read any Sermon 02 Lecture in any Church, Ideen 
Chapel oꝛ other Place of publick Cozſhip, within this Realm of Eng- | 
land, 02 the Dominion of Wales, and Town of Berwick upon Tweed, 


1 — * 


8 unlels he be firſt appzoved, and ther cunto licenſed by the Archbiſhop of 
the Pꝛovince, oꝛ Biſhop of the Dioceſe, (02 in Caſe the See be void) by 
the Guardian of the Spititualities under the Seal, and ſhall in the J2e- 

| 3 lence of the ſame Archbiſhop oꝛ Biſhop, 02 Guardian, read the Mine and ; 
XxX Thirty Artitles of Religion, mentioned in the Statute of the Thir- Xe5uns ths 


39 Articles, 


teenth Pear of the late Queen Elizabeth, with Declaration of his un- 
feigned Aﬀent to the ſame. And that every Perſon and Perſons who 
now 19, 02 hereafter ſhall be licenfed, aſſigned and appointed, oz received 
as a Lecturer to pꝛench upon any Day of the Week, in any Church, 
Chapel 02 Pate of pubtitk CWozthip within this Realm of N 02 
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Lecurfrs. ſhall openiy, publickly and ſolemnly read the. Common⸗Pꝛapers and 
ing — and by the ſaid Book appointed to be read fo2 that Time ot 

the Day, and then and there publickly and openly declare his Aﬀent un. 
Declaring to and Appꝛobation of the aid Book, and to the Ale of all the ay. 
= 8 to ers, Rites and Ceremonies, Fozms and Ozders therein contained and 
men Pray. P2eſcribed, accoding to the Fozm befoze appointed in this Ack: And al. 

ſo ſhall upon the firſt Lecture Day ok every Month afterwards, ſo long 


The like up- AS he continues Leckurer 02 Pꝛeacher there, at the Place appointed foz 
on che firſt his ſaid Ledure o: Sermon, befoze his laid Leuire oz Sermon, openly, 
in 8 publickly and ſolemnly read the Comman Pꝛapers and Service, in and 
Month. hy the laid Book appointed to be read koz that Time of the Dap, at 
which the ſaid Lefure oz Serman is to be pꝛeached; and aftcr ſuch 
Reading thereof, ſhall openiy and publickly befoze the Congregation 
there aflemblcd, declare his unkeigned Allent and Conſent unto, and 
Appꝛobation of the ſaiv Book, and to the Ale of all the Pꝛapers, Riteg 
and Ceremonies, Fozms and Ozders therein contained and pzeſcribey 
accoꝛding to the Fozm akozeſald; And that all and every ſuch {Perſon 
Piſabiliry And Perſons who ſhall negle 02 refuſe to do the ſame, ſhall from thence: 
for Neglect. fazth be diſabled to pꝛeach the laid, 02 any other Ledure 02 Sermon in 
the ſatd oz any other Church, Chapel, oz Place of publick Tozſhip, 
until ſuch Time as he and they ſhall openly, publickly and ſolemnly read 
the Common Pꝛapers and Service appointed by the ſaid Book, and 
confom in all Points to the Things therein appointed and p2eſcribed 

accoꝛding to the Purpozt, true Intent and Meaning of this Act. 
If the Se&. 20. Pꝛobided always, That if the (aid Sermon o2 Lecture be 
Lecture be to be pꝛeached 62 read in any Cathedzal o2 Collegiate Church oz Cha- 
= 1 pel, ft ſhall be ſuffictent fo2 the ſaid Ledurer openly at the Time akozeſaid 
' © to declare his Aſſent and Conſent to all Things contained in the ſaid 

Book accozding to the Fozm afozelatd. f ä 
Not to Soct. 21. And be it further enacted, That ik any Perſon who is by 
31 this Ad diſabled to pꝛeach any Lecture o Sermon, ſhall, during the 
„ Time that he ſhall continue and remain ſo diſabled, pzeach any Sermon 
0? Lecture, that then fo2 every ſuch Oftence, the Perſon and Perſons 
punichment. ſo Offending ſhall ſuffer thiee Months Jmpziſonment in the common 
Gaol, without Bail oz BWainpzize ; And that any two Juſtices of the 
Peace of any County of this Kingdom and Places afozeſatd, and 
the Mayo? oꝛ other Chief Magiſtrate of any City, Town Copponate 
within the ſame, tip3n Certificate from the D2dinary of the Place, 
made to him oz them of the Offence committed, ſhall and are hereby 
required to commit the Perſon oz Perſons lo offending to the Gaol 
of the ſame County, Lity o: Town cozpozate accodingly. 

Lecturer to Sect. 22, Dꝛavided always, And be it further enacted, That at all 
be preſentat and every Time and Times when any Sermon oz Lecture is to be 
meals preached, the Common-P2ayers and Service in and by the ſaid Book 
Prayers. appointed to be read fo2 that Time ok the Oay, ſhall be openly, pub⸗ 
lickly and ſolemnly read by ſome Pꝛieſt 02 Deacon, in the Church, 
Chapel oꝛ Place of publick CUoxhip, where the ſaid Sermon oz Lecure 
is to be pꝛeached, befoze ſuch Sermon oz Leckure be pꝛeached, and that 
the Lecturer then to preach, ſhall be pzeſent at the reading there- 


of. 
Sect. 23. MPꝛobided nevertheleſs, That this Act ſhall not extend to 


Not to ex- , | b 
8 the the Univerſity Churches in the CIntverſities of this Realm, oz either 
Vuiyerlities: of them, when oz at ſuch Times as any Sermon oz Lecture is Dug 

% | | 7 | : f 


1 g 


Curates and Places afozefald: The firſt Time he p2eacheth, befoze his Sermon, 
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ed, 02 read in the ſaid Churches 92 any of them, fo2-02,95 the publick Curares ard 
7Iniverſity Sermon 92 Lefure, but that the lame Sermons and TIA, 
Texures map be pꝛeached oz read in ſuch Sozt o: Manner, as the 
ſame have been heretofoze pzeached oz read; this Ait; oz any thing 
herein contained to the contrary thereof in any wiſe notwithſtand- 
i hath been ſince enacted, by 15 Car. 2. e. 6. That whereas ſome : . 
Doubt hath ariſen, whether Parſons: prohibited to pꝛeach by 14 Car. ing Perſons 
2. c. 4. are in the ſame Plight as to Punichment with Perloans dil erobibired. 
abled by the ſafd Statute to pꝛeach. Be it declared and enacked, 
_ = That the Penalties by the ſajd-A#, to be inflited upon any Perſon 
= diſabled by the ſaid Ack to peach fo2 any Offence againſt the ſatd AF, 
ſhall in like manner be inflied upon every Perſon ſo offending, that is 
pꝛohibited by the ſaid At to pꝛeach, any thing, Doubt oz Ambiguity in 
the ſaid Act to the contrary notwithſfanding, © . 

Hither may be referr d (with Regard to Curates and Curacies) the 9,5 © 
Stat. 29 Car. 2. c. 8. for Augmentations to ſmall Ficarages and Cura- * 
cies (which ſee hereafter Chap. 39.) See alſo Gib/or's Codex. pag. 756, | 
757, Cc.) as alſo the Stat. 12 Aunæ. Sell. 2. cap. 12. for the better 12 Ame. 11 
Maintenance of Curates within the Church of England, and for pre- e 1 
venting any Eccleſiaſtical Perſons from Buying the next Avoidance of 
any Church Preferment, ie. - FÞ 

lhereas the Abſence of Beneficed Miniſters ought to be Sup- 
plied by Curates that are Sufficient and Licenſed. Pꝛeachers, and 
no Curates oꝛ Miniſters ought to ſerve in any Place without the 


e © Examination and Admiſſion of the Biſhop of the Dioceſe, oz Oi: 


Chap. XI 


* 


a 


1 Ä % ] ꝛ—9iꝛ¹A.ʃ¹·ü¹y1 Ae ST 


- = nary of the Place, having Epiſcopal Jurisdiction: But neverthe- 
d llels, fo2 want of ſufficient Maintenance and Encouragement fo2 ſuch 
d | Curates, the Cures within that Part of Great Britain called England, 

= Have been in ſeveral Places meanly Supplied: Foz Remedy where- 


p | = of, Be it Enacked by the Queen's moſt Excellent Majeſty, by and 


L = with the Advice and Conſent of the Lozds Spiritual and Tempozal, 

u and Commons in this preſent Parliament Aſſembled, and by the Au⸗ 

8s thoꝛity of the ſame, That if any Ref#o2 oz Uicar having Cure of 

mf Souls, ſhall from and after the Nine and twentieth Day of Septem- 

he ber, in the Pear of our Lo2d, One thoufand ſeven hund2ed and four- \ 
im |= teen, Nominate and Pyeeſent any Curate to the Biſhop 8) Oꝛdinarp, 

te to be Licenſed oz Admitted to Serve the Cure of ſuch Refo2 o2 Ut- 

ce, car in his Abſence, the ſaid Biſhop oꝛ O2dinary, having regard to the 

bw |= greatneſs of the Cure, and the value of the Eccleſiaſtical Bene- 


ol |= fices of ſuch Refoz o2 Uicar, ſhall, on o2 befoze the Gꝛanting luck 

| Licenſe, Appoint, by Writing under his Þand and Seal. a cuſfcient 
all F = Certain Stipend o2 Allowance, not erceeding Fifty Pounds per 
be 5 Annum, 192 leſs than Twenty Pounds per Annum, to be Paid 02 


kk = Anſwered, at ſuch times as he ſhall think fit by ſuck | 

Þ | | h Refo2 02 Gi⸗ 
b Þ : car, to ſuch Curate, fo? his Suppozt and Maintenance ; Ind "if it 
9, 3 Hall appear to the Biſhop oz O2dinary, upon Complaint 02 other: 
te RE wile, That any Curate of ſuch Refo? 0 Gicar, Licenſed oꝛ Admit- 
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at ted bekoze the ſafd Nine and twentieth Day of $: | 
| | eptember, in the 
3 A or Lozd, One thouſand ſeven hundzed and kourteen. hath 1 
A 5 5 Maintenance, It ſhall be Lawful to and fo2 the ſaid Biſhop 
2 VMinary to Appoint him a certain Stipend oz Allowance, in like 


9 manner 
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Curates and manner as<befv2e menttaned; and in Tafe any Difference wall f. 
RA tile berwern amd Rew02 or Uicar, and his Curate, touching kur 
TO Stlpend oꝛ Affowance; 02 the Payment thereof, the Biſhop oz Dy; 

nary, ow Complatat to Hin made, ſhaft Summatily Hear and Deter. 
mint che kame, and in Cate oł Neglet v2 Refiefal to Pay ſuch St.. 
pend 02 Allowance,” may Sequefter the Pꝛonts of ſuch Benefice, fy 
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5 unttl Payment thereof. © 8 
And whereas ſome ot te Clergy have Pꝛotured Preferments 


koꝛ theraſelves, 'dy Buping Eccleſnaſtical Livings, and others hays 
deen theredy vifrouraged * Be it farther Enacked by the Anthozity 
atozefald, That if any Perſon, from and after the Twenty ning 
Day of September, One thonfand ſeven hundzed and fourteen, whall 
02 do, £07 any Sum of Boney, Reward, Gift, Pyofit 02 Advantage 
vire#iy 02 indtreckly, 02 fo2 02 by reaſon of any Promife, Agreement 
Gzant, Bond, Covenant e other Aﬀitranice, of oz fo2 any Sum of 
Money, Rewatd, Gift, P2ofit, oz Benefit whatſoever, direffy oz in⸗ 
 direly, in his own Name, oz in the Name ok any other Perſon o 
Perſons, Take, Pzocure, oꝛ Accept the next Avoidance of, oz Pye. 
fentation to any Benefice with Cute of Souls, Dignity, Pebend, 

92 Living Eccleſtaſfical, and ſhall be pꝛeſented, oz Collated therenpon, 
that then every ſuch Pzefentation oz Collation, and every Admiſſion, 
Inſtitution, Inveſtiture and Jndufton upon the ſame, fall be uttery 
Told, Fruftrate, and of no Effet in Taw, and ſuch Agreement wall 

de deemed and taken to be a Stmontacal Contraft ; and that it cha 

and may be Lamtul to and fo2 the Queen's Bajefty, her Peirs ant 
Stitcefſo2s, to Pꝛeſent o: Coflate unto, 92 Side 02 Beſtow every 
fach Benefice, Dignity, Pꝛebend, and Living Eccleſiaſfical, fo2 that 
One time z turn only; and the Perſon ſo coruptly Taking, Pꝛo. 
curing, 02 Accepting any fach Benefite, Dignity, Pꝛebend, oz Living, 
hail thereupon, and from thencefoxth, be AdjudgeyF a diſabled Per 

fon in Law to have and enjoy the ſame Benefice, Digmty, Pꝛebend, 

02 Living Eccleſtaſficak, and ſhall aiſs be ſubjex to any Puniſhment, 
Pain oꝛ Penalty, Limited, Pzefcrfbed oz Jnflixed dy the Laws Ec: 
cichaſfical, fu like manner as if ſuch coztupt Agreement hath beck 
made after ſuch Benefice, Dignity, Pꝛebend, 62 Living Ecclefiaſtical 

had become vacant; amp Law o2 Statute to the confrary in any wile 


notwithffanding. 
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deacon for Induction. As to the Biſhop, it muſt be remembred, that ſion or In- 


fuſed, that I firſt declare what are and what are not the juſtifiable 
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Admiſſion 
and Kefuſ al. 
VV" NS 


C 
Of Preſentations and Admiſſion of Clerks ni cum, 
preſented ; what Preſentations are good ; 
and what are Cauſes ſufficient for the Bi- 
ſhop to refuſe to admit ; Of Jure Patro- 
natus, aud Caveats. 


Aving ſhewed both what are the Ordinary and Extraordinary Remedies 
Means, by which a Clerk muſt take a legal Title to an Eccle- where a 
ſiaſtical Benefice, it remains to be ſhewed what Remedies the Law as 4 
doth afford the Clerk in caſe he be hindred in his Deſign of taking a 
Title by any of the aforeſaid Ordinary or Extraordinary Ways. If the 
Church be preſentable 5 Preſentation being had) the Impediments to 
be removed in ſuch Caſes, are to be met with, either when the Clerk 
doth go to the Biſhop for Admiſſion and Inſtitution, or to the Arch- In his admic. 
he, in admitting and inſtituting, is not to be look'd upon as a mere duction. 
Miniſter or Inſtrument, but as a Judge. 15 H. 7. 8. a. And thereſore 
in many Caſes, he may refuſe to admit the Clerk that is preſented to 
him, and juſtify his Refuſal ; wherefore it is meet, before I ſpecify 
the Remedies the Law hath provided, in caſe a Clerk be unjuſtly re- 


Cauſes of a Refuſal. The Cauſes of a Refuſal may ariſe either from 
the Perſon of the Clerk, the Preſentment he brings, or from the Con- 
dition of the Church to which he is preſented, (5c. 

Firſt, They may ariſe from his Perſon, for every one that is preſented Cauſes of 
to a Church, ought to be duly qualified to perform the Duties of the Refuſal of 
Incumbent thereof, and this the Law of Reaſon doth render ſuffici- — 4 3 
ently evident; therefore he ought to be ordained, or made a Miniſter, che Perſon of 
according to the Direction of the Laws. Mich. 12 and 13 Eliz. Dyer dhe Clerk. 
292. For whatever the Law hath been as to Lay-men, in reſpect of 
Deaneries, Prebends, and other Benefices without Cure, and as to Dea- 
cons in reſpect of Benefices with Cure; yet as the Law now ſtands, 
neither Lay-men nor Deacon, but only a Pricſt according to the Form 4 Prieſtonly 
and Manner by the Book of Common Prayer preſcribed, or formerly capableto be 
by Epiſcopal Ordination, are capable to be admitted to any Parſo- Aimitted. 
nage, Vicarage, Benefice, or other Eccleſiaſtical Promotion or Dignity 
whatſoever, upon Pain to forfeit for every Offence One Hundred 
Pounds, except only the King's Profeſſor of the Law within the Uni- 
verſity of Oxford, who may hold the Prebend of Shipton in the Ca- 
thedral Church of Salisbary, although he be but a Lay-man. Kat. 

14 Cir. 2. c. 4 But although no other than a Prieſt duly ordained, 

is capable of being admitted to an Eccleſiaſtical Preferment, yet if a 

Clerk doth go to the Biſhop with a Preſentation for Admiſſion and In- 

ſtitution, not having with him Letters of Orders to teſtify that he is Rabin for 

a Prieſt duly ordered, nor making any Proof thereof, for which Rea- not having 

ſon the Biſhop doth then refuſe to admit him, but the Biſhop, at the his Orders. 
2 q 2 Clerk's 
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Cauſes of 
Nefufal. 


9 


Clerk's Requeſt, doth give him a Week's Time to bring them, and 
the Clerk doth not return before the Patrons ſix Months paſs; yet it 
was held by Periam and Anderſcu, that the Cauſe of the Biſhop's Re- 
fuſal to admit was not ſufficient, and that he ſhould not have the Turn 
by Lapſe, for that the Clerk is not bound to ſhew his Letters of Or. 


ders; but it was urged, that the Clerk that is preſented ought to 


He need not 
ſhew his Or- 
ders. 


Biſhop may 
examine his 


Ability, Sc. 


In 28 Days 
Time. 


What if the 


Biſhop be 


buſy. 


Refuſal up- 
on Inſurhci- 


ency. 


Welſh 
Tongue. 


make Proof to the Biſhop that he is Deacon, and that he hath Orders, 
otherwiſe by the Statute 13 Eliæ. the Biſhop is not bound to admit 
him (for as the Law was then, a Deacon was admittable): To which 
it was ſaid, that the Statute doth not compel the Clerk to ſhew his 
Orders, for perhaps. he hath loſt them; but then it was a Queſtion 
how the Clerk ſhould make Proof that he was in Orders ; for, that 
he ought to do that, ſeems to be granted; to which Auder ſor ſaid, that 
the Biſhop may examine him upon Oath if he hath Orders or not: 
However, Judgment was given againſt the Biſhop. Paſch. 33 Eliz. 
C. B. Palmes and Biſhop of Peterborough's Caſe. 1 Leonard 230, 
ſame Caſe. 3 CY. 241. which ſeems to be a hard Caſe, unleſs the Bi- 
ſhop hath not only Authority to examine him, as Arderſor: ſays upon 
Oath, but be alſo bound to do it of Office upon the Clerk's Refuſal to 
ſhew his Orders. And in this Caſe it was alſo ſaid, that although a 
Clerk doth not exhibit, to the Biſhop Letters Miſſive or 'Teſtimonial, 
teſtifying his Ability and good Behaviour, yet the Biſhop ought not to 
refufe the Clerk, or to defer the Admiſſion of him upon the Account 
of giving the Clerk a Day to bring the ſame, becauſe the Biſhop is 
by Examination to try the Ability of the Clerk, and may alſo make 
Enquiry concerning his Behaviour, for which the Law allows him 
Time convenient ; yet although a Clerk doth bring to the Biſhop Let- 
ters Teſtimonial, which do report him to be ſufficient to ſerve the 
Cure, and to be of honeſt Behaviour; yet the Biſhop may notwith- 
ſtanding proceed to the examining of him, as to his Ability, and may 
take Time to enquire of him as to his Behaviour, and it is ſaid that 
twenty eight Days are allowed by the Law for that-Purpoſe. 1 Roll's 
Abr. p. 354, and 355. And ſhould the Biſhop be ſatisfied both as to 
the Clerk's Ability and Honeſty, yet he is not bound inſtantly to ad- 
mit him ; for if a Clerk coming to the Biſhop for Admiſſion, be com- 
manded by him to come to him again afterwards to be examined, for 
that then he hath other Buſineſs, this is no Refuſal of the Clerk, fo 
that if the Clerk return not again for the Admiſſion, and the fix 
Months paſs, and the Biſhop collate by Lapſe, this will be a good Plea 
for the Biſhop, if he be ſued for collating. 14 H. 7. 21. and 15 H. 71. 
21. Quoted by Dyer. Mich. 15 Eliz. 3. Leonard 46. 2 

If the Biſhop upon Examination doth find the Clerk preſented in- 
ſufficient to ſerve the Cure that is to be committed to him, he may 
refuſe to admit him. Stat. de Art. Cleri. c. 13. Dr. and Stud. Lib. 2. 
c. 26, And though the Clerk be otherwiſe learned, yet if he be pre- 
ſented to a Church in Males, where the Pariſhoners are to have Di- 
vine Service in the J/el/h Tongue, for that they underſtand not Engliſb, 
and the Clerk is not able to ſpeak V ec, the Ordinary may refuſe him 
as uncapable of the Cure. Mich. 3o and 31 Fliz. Albany. v. Biſhop 
of St. Aſaph. 3 Cro. 119. And the Reaſon, why the want of J/elþ 
in ſuch Caſe is at this Day a juſtifiable Cauſe of Refuſal, is, becauſe 
of a private Act made the 5 Elis. Entituled, An Act made fo2 the 
tranflating of the Bible, and of the Divine Service, into the 


Welſh Tongue, And now it may be further ſaid, I conceive, by 1 
3 on 


4 . 
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ſon of a' Clauſe in the Statute of 14 Car. 2. by which it is enacted, 
That the now Common-Prayers ſhall be tranſlated into the J/elþb 
Tongue, and being fo tranſlated, ſhall be uſed by all Miniſters and 
Curates in J/ales ; for at the Common Law, before it was thus enact- 
ed, Ignorance of the Nelſß Tongue in a Perſon preſented to a Church 
in ales, was not a Cauſe of Refuſal of any Perſon preſented to ſuch 
Church; and becauſe the Act of 5 Eliz. making this Alteration in the 
Common Law was but a private Act, it was ſaid by Anderſon, the 
ſaid Act not being pleaded by the Biſhop, that they could not take No- 
tice of it, but would adjudge according to the Common Law, and 
therefore it concerns the Biſhop in the like Caſe to plead it ſpecially. 
Trim. 27 Fl. Albany and the Biſhop of St. 4/aph's Caſe. I Leon. 31. ſame 
Caſe. 3 Cro. 119. Or if a Perſon that doth not underſtand the Fglifh 
Tongue be preſented to a Cure in England, the Biſhop may refuſe him 
for ſuch Incapacity. Colt and Glocer's Caſe. Hobart 147. But if he doth 
underſtand our Language, altho' he be an Alien born, he is not to be 
refuſed. Mich. 8 Fac. C. B. Dr. Sentons Caſe in Parſon's Latvs, c. 10. 
See Stat. 7 H. 4. and 14 H. 6. Although by the Statute of 13 R. 2. 
and 1 H. 5. c. 7. Frenchmen be diſabled to have Benefices in England ; 
for it is thought that theſe Statutes are not in Force at this Day. 
Rolls Abr. 2. p. 348. Yet Coke ſaid, That if the King will preſent 
a Frenchman or $paniard, they ſhall not hold the Benefice within this 
Realm. Mich. 8 Fac. C. B. Malter's Caſe. Godbolr. And Coke ſaith 
alſo generally, That if any Alien or Stranger be preſented to a Bene- 
fice, the Biſhop ought not to admit him, but may lawfully refuſe him. 
4 Inſt. F. 338. And this Opinion of Coke's is given on Conſideration 
had of all the Statutes. And the Statute 3 R. 2. c. 3. doth expreſsly 
prohibit all Aliens generally from having any Eccleſiaſtical Benefices : 
"Tis true, that Rolle in the ſame Place ſays, that an Alien may be 
reſented to a Benefice, although other Aliens cannot have Freeholds 
Nee, becauſe by Intendment they will favour their own Country, and 
be againſt us in Time of War, and will tranſport our Treaſure out of 
the Realm ; yet there is not, any ſuch Intendment, he ſays, as to Spi- 
ritual Men, and for that Reaſon it was uſual anciently for Aliens to 
have Promotions here : From whence Rolle took this Notion, that 
Spiritual Men Aliens would not tranſport the Nation's 'Freaſure, nor 
favour their own Country in Time of War ; that it was only the Lay 
that were to be intended guilty of ſuch Practices, I know not; but as 
ancient as E. I.'s Time and down onwards, the Fact was notoriouſly 
taken Notice of to be otherwiſe, as appears by the Statute of Carliſle made 
35 Ed. 1. Statute of Proviſers. 35 E. 3. 3 R. 2. and in the Petition of the 
Commons made to the King 18 E. 3. complaining how that Strangers 
were enabled by the Pope's Proviſions to enjoy Spiritual Preferments, and 
among other Inconveniencies the Tranſporting of the Treaſure to nouriſh 
the King's Enemies, and Diſcovery of the Secrets of the Realm, were par- 
ticularly named. Cyttons Records 41. and as appears by ſeveral Places in 
the ſame Book, thoſe Miſchicfs were chiefly taxed upon the Aliens, 
who were Spiritual Men, as Cotton records, 49, 50, 61, 64, 65, 128, 


Tauſes of 
Refuſal. 


5 Eliz. to be 
pleaded ſpe- 
cially. 


Alien horn 
underſtand- 


ing Engplifh. 


Alien or 
Stranger. 


Miſchiefs 
done by A- 
liens, Spiri— 
tual Men. 


179, Cc. And as to what Rolle ſays, that the ſuppoſed Innocence ef 


Spiritual Aliens from the intended Inconveniencies might come to the 
Nation by other Aliens, if they were allowed to enjoy Eſtates here, 
was the Reaſon they were ſuffered to enjoy Eccleſiaſtical Benefices here, 
could not ſure be the Reaſon, but rather the Pope's Uſurpation, and 


A Submiſſion to his pretended Authority in Church Matters. and his 


Providing 
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Cauſes of 
Refuſal. 


Once refuſed 


may not be 
accepted. 


Refuſal for 
Perjury. 


Heretick. 


Baſtard. 


Excommu- 
nicated. 


Outlawed, 


Ec. 


Providing many Eccleſiaſtical Preferments here to Aliens, his Friends 
and Creatures, was the chief Reaſon Aliens enjoyed Benefices in Exg- 
land, though other Reaſons probably might be fancicd to diſtinguiſh it 
from the Caſe of Laymen who had a Freehold in their own Right; 
but the Practice I believe has always continued to allow Aliens to en- 
joy Eccleſiaſtical Benefices here. 
When a Biſhop doth refuſe a Clerk becauſe he is inſufficient, where- 
upon the Patron doth preſent another ; if the Biſhop doth admit the 
Clerk that was firſt preſented, and within the {ix Months, the Biſhop 
is thereby a Diſturber, for that having once refuſed him for Inſuſficien- 
cy, he cannot afterwards accept him. Paſch. 26 Eliz. C. B. Biſhop of 
Hereford's Caſe. 3 Cro. 27. | 
So a Clerk preſented may be refuſed, if he be perjured, before a 
lawful Judge. 38 E. 3. F. 2. Onare Impedit 134. And if by his own 
Confeſſion he be perjured, he may be refuſed although no Conviction 
be thereof. 13 Elig. Dyer 293. b. 38 Ed. 3. 2. b. Or if he be an He- 
retick or Schiſmatick. 5 H. 7. 20. Irreligious. 5 R. 2. Trial 54. Ba- 
ſtard, and not diſpenſed with. Mich. 7 H. 6. Rot. 523. Villain. 14 Ul. 
7. 28. . within Age, or if he or his Patron be excommunicated, if by 
the Space of Forty Days. 15 H. 7. 7. bh. contrary 1 E. 2. vouched 
by Frowick. Mich. 21 H. 7. Keble 71. b. Or if he be outlawed, 
guilty of Forgery ; or hath committed Simony in the procuring of 
the Preſentment he brings; or of another Preſentment to a former 


Attainted of Benefice. Trin. 16 Fac. Boughton and the Biſhop of Rocheſter's 


Manſlaugh- 
Cer Eco 


General 


Cauſes. 


Gameſter, 
Ec. 


. 


Caſe. Rolls Abr. 2. p. 356, or hath committed Manſlaughter. 38 E. 

. 2, that is, if he be attainted thereof, and not pardoned. Serl]'s 
Caſe. Hobart 293. ſame Caſe. 2 Cro. 430. And it is ſaid, That the 
Ordinary may refuſe a Clerk upon his Knowledge for an Offence com- 
mitted by him, which is a good Cauſe of a Refuſal, although that 
he be not convicted thereof by the Law, and this ſhall be tried by 
Iſſue, whether it be true or not. 38 E. 3. 2. b. and generally, all 
ſuch as are ſufficient Cauſes of Deprivation, are alſo ſufficient Cauſes 
of Refuſal. Hill. 32 Eliz. in Specott's Caſe. 5 Coke 58. the ſame Caſe. 
Gouldsborough 35. Fenkins p. 258, and in 3 Leon. 199. 1. Anderſon 
190. But although a Clerk be a Haunter of Taverns, and a Player 
at unlawful Games, yet the Biſhop may not refufe him, becauſe theſe 
Faults are not Evil in their own Nature, but only by Prohibition of 


Law. 8 and 9 Elia. Dyer f. 154. b. But this Caſe was denied to be 


Filius Patri 
non poteſt ſuc- 


edere, &c. 


be voided by the taking of the ſecond Benefice us to the Patron, ſo 


Law by Juſtice Barkly, and fo agreed by Joneg. Paſch. 15. Car. 


 March's Caſe 11. Nor is it ſafe for the Ordinary to refuſe a Clerk, 


becauſe he is the Son of the laſt Incumbent of the Church, although 
he ſhould not bring any Diſpenſation upon the Account of the Canon 
Law, which faith, Filins Patri non poteſt ſuccedere in Eccleſia ; be- 
cauſe, as was held, the Canon Law in this Caſe doth not take Place 
in the Church of England, (but Ouære) for that the Archbiſhop of 


Canterbury doth uſually grant Diſpenſations at the Requeſt of ſuch 


Clerks ; but it the Ordinary doth refuſe for ſuch Cauſe, and the Pa- 
tron doth preſent another, who is inſtituted and inducted, the firſt Clerk 
is without Remedy; and if he doth ſue the ſecond Clerk in the Spi- 
ritual Court, he may be ſtopped by a Prohibition to proceed in ſuch 
Suit. Mich. 2 Car. B. R. Stoke v. Sikes. Noy 91. ſame Caſe. Latch 
191, 253. Neither may a Biſhop refuſe a Clerk, upon the Reaſon 
that he hath another Benefice at the Time he brings his Preſentation, 
although it be under the yearly Value of Eight Pounds, and will not 
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firſt Benefioe, until ſuch Lime as he be actually deprived; (for this'is at 
the Peril of the Clerk) for that if he be therein two Montlis, both 


tron Notice of the Avoidance, the Patron muſt preſent his 


_— 


* - 


8 — 


that he bo bound to preſent ; nor perhaps as to the Clerk and Pa- 8 
riſhioners, ſo that he may not rocover and receive the Profits of tlie 


ſhall be void by the Canon Law. 19 H. 7. 28. ß. heb 
When a Biſhop doth 'refuſs a Clerk, he is, generally ſpeaking, to 1 
ive Notice to the Patron of ſuch Refuſal, and to ſignify to bim the the Patron. 

Eauſs thereof; that is, unleſs he refuſe Spiritual Perſons Clerk; for of 

ſuch Refuſal he is not bound to give Notice, unleſs he refuſe him for 

that he is a Villain, Sc. 14 V. 7. 28. 18 H. 7. Nell. 49. b. 24 H. 7. 

21. Accordingly, if a Biſhop doth refuſo the Clerk of a Lay-Patron, 

for that he is not a Prieſt by Epiſcopal Ordination, he ouglhit to give 

Notice to the Patron of ſuch Uncapacity. Mich. 12 and 13 Elis. C. B. 

Dyer 292, ſo if he refuſe him becauſe illiterate, 18 H. 7. Kel. 49. b. 

15 Elis. C. B. Dyer 327, or becauſe he doth not underſtand the Lan- 

guage ſpoken by thoſe of whom he ſhould have the Cure. Tyin. 27 

Elis. C. B. Albany v. Biſhop of St. Aſaph. I Leonard 31. ſame Calc. 

3 Cro. 119, or if he refuſe him for any Crime, as Simony ot Adulte- 

ry, Ge. Yet Frowick ſaith, That if the Ordinary doth refuſe/a Clerk 

for any notorious Crime, as becauſe he is a common Whoremonger, 

or be commonly known to be guilty of Murder, the Patron is bound 

to take Notice of ſuch Refuſal at his Peril. 774. 18 H. J. Kol. p. 50. 

but others hold the contrary. 7 Ed. 4. 20. Rolls Abr. 2. p. 364. 

And it is ſaid generally, That if the Preſentee be criminous, 

the Ordinary ought to give the Patron Notice of his Refuſal if lie be 

Lay; but Spiritual Patrons are to take Notice at their Peril, that 

their Clerks be tightly qualified. 24 H. 7. 21. 14 H. 7. 21. Bro. No- 

tice 6. b | Lets rope ieee 
In Caſes when the Biſhop is to give Notice of the Refuſal, ho is The Cauſes 


not only to ſignify his Refufal of the Preſentee, but alſo the Cauſe or tobe fignitied 


Cauſes thereof. 29 Elis. Specot v. Biſhop of Exeter. Gonldsborongh 49. — 


And ſuch Signification ought to be made with as much Speed as con- 
veniently it may; and therefore, where the Ordinary delayed to give 
Notice to the Patron for the Space of twenty two Days, it was held 
that the Notice was inſufficient, and that therefore the Biſhop ſhould 
have no Advitttage by Lapſe. Trim. 27 Elis. C. B. Albany v. Biſhop 
of St. Aſaph. 1 Leonard 32, fame Caſe. 3 Cybo. 119, and Notice is to 
be given in ſuch Caſes to the Perſon of the Patron, 15 Elis. C. B. 
3 Leonard 47, that is, if he be within the County where the Church 
is at the Time of the Giving thereof; otherwiſe it is to be given to 
him by an Inſtrument in Writing, affixed to the Door of the Church 
to which the Clerk was preſented ; but if Notice be given by ſuch In- 
ſtrument as aforeſaid before the Patron be enquired after, and a Re- 
turn made that he is not to be found within the County, ſuch Notice 
is not good. Trin. 10 Elis. Dyer 327. b. Mich. 30 and 31 Eliz. 
B. R. Albany v. the Biſhop of St. 4/aph. 3 Cro. 119. ſame Cafe. 1 
Leonard 33. Bs 3 
When the Biſhop hath given Notice of his Refuſal of a Clerk, this ere the 
doth not give the Patron a longer Time to preſent in than he had be- Time Hall 
tore, by Manwvod Juſtice. Mich. 15 Elig. C. B. 3 Leonard 46. For be prolonged 
if the Church be fo void, that the Biſhop is not bound to give the Pa- t. 
ſeecnd Cletk 
(if he think his firſt Preſentec to be juſtly refus d) within the fix Months, 
accounting from the Time the Avoidance happened.-Brit if the Church 


be void by ſuch Means, as that the ſix Months do not run without 
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due Notice to the Patron of the Avoidance, ond the Patron' doth pre. 
ſent his Clerk before the Ordinary hath given him any Notice thereof. 


if the Ordinary doth refuſe his Clerk, and give Notice of his Refuſal, 
et the Patron (I conceive) hath fix Months, accounting from the No. 


50 of the Biſhop's Refuſal, to make his ſecond Preſentinent in, bo- 


fore Lapſe can incur, and ſo it ſeems to be held. Mich. 15 and 16 Eliza. 


B. Dyer 327. But if the Biſhop had given Notice of the Avoid- 
ance before the Patron preſented, and then he refuſes the Patron's 
Clerk for juſt Cauſe, and doth give Notice thereof, the Patrons ſix 


Months are to be accounted from the firſt Notice. + / nd 3 hrts 
Though the Perſon of a Preſentee be altogether without Exception, 


If the Biſho ; a "I" 7 : 
find the Pre- yet the Biſhop may juſtly refuſe to admit and inſtitute him upon the 


ſentment to 
be void. 


Preſentment 
to a full 
Church is 
void. 


ten of his Preſentment ; that is, in caſe he doth find his Preſent. 
ment to be void. Grendon's Caſe. Plowden 502. For a void Preſent- 


ment is as no Preſentment, and the Clerk in ſuch Caſe is without 


Remedy; and if the Biſhop ſhould admit and inſtitute: upon ſuch Pre- 
ſentment, he is a Diſturber, and not the Perſon that preſented. Mich. 
8 Fac. Dr. Ayry v. Sir Richard Lovelace. x Bulſtrode 91. That is, 
where the void Preſentment is made to a Church of another's Right; 
and yet by Croke 'tis ſaid, that the Uſurpation is only in the Incum- 
bent procuring himſelf to be inſtituted, and that he is the wrong Doer, 
eſpecially in the Caſe of the King who can do no Wrong, -but in 
ſuch Caſes is ſuppoſed to be deceived. Mich. 16 Car, B. R. Tates v. 
Sir John Dryden. 1 Croke 592. 14 18 

A Preſentment may be ſaid to be void in ſeveral Reſpects, although 
it be good as to the Form, and duly tendered to the Biſhop; for firſt, 
a * a is void, if it be made to a Church when it is full of 
an Incumbent, for at ſuch Time the Patron hath no Title to preſent, 
17 Ed. 3. 59. Small's Caſe. Stat. 13 Rich. 2. c. 1. and Rad v. Biſhop 
of Lincoln. Hutton 66. and in Grendon's Caſe. Plowden 500 h. And 


ſo if the Incumbent be inſtituted only, for thereby the Church is full 
againſt all but the King. Mich. 15 Fac. Rone's Caſe. Popham 133. 
and againſt the King too, ſo that he cannot revoke his own Preſent- 


ment and preſent another. Yet note, That although a Church, ge- 
nerally ſpeaking, be filled by Inſtitution alone, and in the King's Caſe, 
however, by Induction, ſo that a Preſentation made to ſuch Church 
is void; yet this Rule fails in ſome Caſes, for if the Church be filled 
by the Preſentation of a Stranger by Uſurpation, that is, if the Clerk 
of the Uſurper be but inſtituted to a common Perſon's Church, or be 
inducted to a Church of the King's, the Church is thereby ſo full of 
the Uſurper's Clerk, that if the Biſhop inſtitute the Clerk of the true 
Patron, before the Uſurper's Title be avoided by Recovery or other- 
wiſe, and his Clerk removed, it will be a Super-inſtitution, and void. 
Mich. 15 Fac. B. R. King and Saher's Caſe. Rollis Abr. 2. p. 349. 
ſame Caſe. 3 Bulſtrode 89, and RolPs 1 1 7 235. Co. 6. 29, 49. b. 
Fitz. Nat. Brev. 36. K. 1 H. 7. 19. Yet if the true Patron before 
the Church hath been filled of the Uſuper's Clerk by ſix Months, doth 
make Letters of Preſentation, although the Biſhop may, and ought 
to refuſe his Clerk if preſented, until ſuch Time as he hath recover- 
ed, yet the Preſentment then made is good, be it exhibited to the Bi- 
ſhop or not, for if the true Patron doth recover upon his Writ brought, 
and then his Clerk doth exhibit the ſame Preſentment, 'tis good, and 
the Inſtitution thereupon valid. Grendoms Caſe. Plowden 5 oo, yea al- 
though'it be exhibited, and the Clerk inſtituted before any Writ 7 
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Recovery, he that recovered may preſent, and his Clerk be inſtituted, 


made upon him that hath Right to collate) although the Clerk, by ment, Se. 


4 


n F e 6 S Wr 
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awarded to the Biſhop to remove the Uſurpers Clerk, and to admit Collation by 
him, by Cole. Mich. 12 Fac. Whiſtler and Singletos's Caſe. Rolls E 
Ar. 2. P. 35% Trin. 13 Fac. Harris v. Auſtin. 3 Bulſtrode 41. Rudd Writ to re- 
v. the Biſhop of Lincoln. Hutton 66. Grendon's Caſe. Plowden 5 oo. Dn 
But I conceive, that the Biſhop is not bound to admit (tho' he may if he Clerk. 
will) before the ſaid Writ is awarded. However, the Uſurper's Clerk 

doth continue Incumbent until the Recoverer's Clerk is inſtituted, and Receverer's 
till then the Church is fo full of him, that tho", as is ſaid after the Clerk inſti- 
Cc. yet if a Stranger to the Recovery (though his Title be beſt) ſhould 

preſent to the Church, his Preſentment ſhould be void, as being made 

to a Church that is full, Mich. 13 Fac. B. R. Fairbank and Dur- 


ham's Caſe. RolFs Abr. 2. p. 350. CD 
So if 4, and B. be Tenants in Common of an Advowſon, and the Where one 
Church being void, a Stranger's Clerk is inducted, upon which 4. and oe is a 
B. bringing their Care Tmpedit, B. is ſummoned and ſevered, and Stranger to 
after A. recovers, B. may not preſent before other Removal of the the Reco- 
Uſurper's Clerk, becauſe a Stranger to the Recovery; nor may he 
preſent the Uſurper's Clerk, becauſe the Clerk's Acceptance of his Pre- 
ſentment doth not make the Church void to him. Dubitatur. Mich. 
13 Fac. B. R. Fairbank and Durham Caſe. Rolls Abr. 2. p. 350. 1 
Alſo the aforeſaid Rule, That Inſtitution and Induction fills the Rule of 1. q | 
| 


Church, ſo that a Preſentation made to ſuch Church is void, fails, Fifuicn and 1 
if the Inſtitution and Induction be made upon a void Preſent- fails P 
ment; therefore if when a Church is void, a Stranger doth pre- By Simony, jl 
ſent thereto by Simony, though Inſtitution and InduQtion be had 
thereupon, yet the Church remains void to the rightful Patron, 

and if he preſent, his Preſentation is good ; and the Reaſon is, becauſe 

the Preſentation, Inſtitution and Induction of him that came in by Si- 

mony are meerly void. Hat. 31 Eliz. c. 6. Co. Litt. 120. So if the 

true Patron doth preſent by Simony, and his Clerk is inſtituted and in- 

ducted, yet the Church remains open to the Preſentment of the King 

to whom the Turn is forfeited, and to the Pariſhioners, who may 

therefore detain their Tythes, but not to the Preſentment of a Stranger, Tythes de- 
for if he that hath no Right doth preſent thereto, his Preſentment is 
void. Hobart 227. Winchcomb's Caſe. And ſo 1 conceive that the 
Preſentment of another Stranger will be void, if made to a Church 

filled by the Simony of a Stranger, as in the other Caſe. 2 

The aforeſaid Rule fails, if the Church be filled only by a wrong- It fails by a 
ful Collation ; that is, if the Ordinary doth collate upon the King's — 
Lapſe, or without Title of Lapſe to a Church, the Right of preſent- 

ing to which is in a common Perſon. Trin. 44 Elis. Green's Caſe. 6 

Coke 29. b. But if a Church be by Lapſe come to the Metropolitan, 

and after the Ordinary that had paſſed his Time doth collate his Clerk 

within the fix Months of the Mctropolitan, the Church is thereby ſo 

filled, that if the Metropolitan ſhould collate his Clerk, it would be 

void, by Fizch in Sir Francis Popham and the Biſhop of Bath and 

Hells Caſe. Rolls Abr. 2. p. 350. It is alſo there ſaid, that the 

Church is thereby full 1 the Preſentation of the Patron, but that 

ſcems to be contrary to Boſwelſ's Caſe. Mich. 3 Fac. 6 Coke 50. Fen 

kins Cent. 7. Caſe 62. Becauſe the Biſhop's Uſurpation is only upon 

the Archbiſhop, and not the Patron. And in all Caſes, when the g4,,..; og. 
Church is not otherwiſe filled than by Inſtitution and Induction upon fervation up- 


a wa f 777 on a void 
Preſentment, or by wrongful Col lation (except the Collation be 3 
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Ring's Pe- whom the Church is filled, hath remained as Incumbent ſome Years, 


ſentarion yet if after the Patron doth preſent his Clerk to the- Biſhop, his Pre. 
A ſentment is not void, but the Biſhop may, and ought to inſtitute him 


| thereupon, and the Inſtitution ſhall be good to the outing of the othe; 
But if the Incumbent; and if the Biſhop tefuſe, the Patron may by Suit recover 


Church he his Preſentment. Greens Caſe. 6 Che 29. and Boſwell's Caſe. 6 Cyb; 
"<a lech Ff. Co. Litt. 344. But if a Church be once duly filled of a Clerk 
| although the Clerk be after deprivable, yet until ſuch Time as he is 
actually deprived, the Patron may not preſent; ſo if a Viſitor by Com- 
miſſion from the King doth return into the Chancery good Matter of 
Deprivation of the Clerk of the King ; yet if the King doth preſent 
before the Clerk is actually deprived, his Preſentation is void, and 
the Biſhop may refuſe in both Caſes. Roll's Abr. 2. p. 342. Contra, 
17 Ed. 3. 59. b. but otherwiſe it is where the Church is, for ſome 
3 or Defect in the Clerk, declared by the Law to be actually 
voOld. | 
And here we may take Notice that it hath been enacted, that, TUhereas 
bekoze this Time our Lo2d the Ring hath taken Title to pꝛeſent to 
Penefices at the Suggeſtion of many Clerks, where the Title hath 
not been true, and by ſuch Pzeſentments and Judgments thereupon 
given, the Clerks have been received by the D2dinartes of the Place, 
againſt God and god Faith, and in Oepzeſſion ok them which had 
good and true Title to the ſaid Benefices; now the King will and 
granteth, That at what Time he ſhall make Collatton oz Jyeſent- 
ment from hencefozth to any Benefice in another's Right, that the 
Title whereupon he groundeth himſelf ſhall be well examined that it 
be true: And at what Time befoze Judgment the Title be found by 
god Jnfo2mation untrue oz unjzuſt, the Collatton 02 Pꝛekentment 
tvereof made ſhall be repealed. And the Patron oz the Poſleſſoz 
which ſhall ſhew and pꝛove the falle Title, ſhall Have thereupon Uirits 
out of the Chancery, as many as to him ſhall be needful. Satute for 
13 Rich, 2. the Clergy, 25 Ed. 3z. 3. 3 
at And afterwards it was enacted, TUhereas it was 02dained by a Statute, 
made the Twenty Fifth Pear of the Reign of King Edward, the 
Gzandkather of our Low the Ring that now is, that at what Time 
that the King ſhall make Collation oz P2eſentment to any Benefice 
in another's Right, that the Title upon which he groundeth Himſelf 
ſhall be well examined that it be true, and at what Time bekoze Judg: 
ment given, the Title be found by god Inkozmation untrue and not 
juſt, the Collation oꝛ Pꝛeſentment thereupon made ſhall be repealed, 
and notwithſtanding the ſame Statute, ſome of the King's Pꝛeſen⸗ 
tees by Favour of the Dwinaries be inſtituted and inducked in Be⸗ 
nefices of Holy Church without due Pꝛocels, the Parties not warn⸗ 
ed no2 called, and ſometimes taken by falſe Enqueſts favourably, 
and the Incumbent in ſuch Manner put out. It is ozdained and 
afſented, That the ſatiy Statute be firmly Holden and kept: And 
mo2eover our Loꝛd the Ring, fo2 the Reverence of God and Poly 
Church, doth Mill and G2ant ; That if he p2eſent to any Benefice 
that is full of any Jncumbent, that the Pꝛeſentee of the King ſhall 
not be received by the Ozdinary to the Benefice, till the King hath 
recovered his Pꝛeſentment by P2oceſs of tbe Law in his own Court, 
and ik any P?2eſentee of the King be otherwiſe received, and the 
Incumbent put out without due Pꝛocels, as afoze is ſaid, the laid 


25 Ed. 3. 3. 


In- 
2 


; 4 —_ - 1 


Chap. XX. be Complete Incumbent. 


a Incumbent ſhall begin his Suit within a Year after the Indutkt King's Pre- 


on of the King's Preſentee at the leaſf; star. 13 K. 2. cap. x. — ip 


And laſtly, with reſpect to the former Statute, it was enacted; Where: 8 


as it is ozdained by the Statute made the Twenty Fifth Year or“ K.. 


King Edward, G2andfather to our Lo2d the Ring, that if the King 
make Collation oz Pꝛeſentment to any Benelice tn another's Right. 
that the Title wh#eupon he groundeth him ſhould be well examined 
that it be true, and at what Time, befoze Judgment given, the Ci⸗ 
tle be found by god Inkozmation untrue and unfuſt, the Collation 
o2 Peeſentment thereof made, ſhall be repealed and adnulled. And 
mo2eover, in. a Statute made after, in the Time of Ring Richard, 
it was 02dafned and eſtabliſhed, that if the King p2eſent to any Be- 
nefice that is full of any Incumcent, that the King's Pꝛeſentee ſhall 
not be received by the Ddinary till the Ring hath recovered his 
Pꝛeſentment by P2oceſs of the Law in his own Court; and if any 

zelentee of the Ring be otherwiſe received, and the Jncumbent put 
out without due P2oceſs as ato2e is ſaid, the ſame Jncumbent ſhall 


commence his Suit within a Pear after Indufton of the Pꝛelentee. 


Our Lo2d the Ring confidering the great Miſchiek of the Jucumbent 
in this behalf, hath ozdatned and e ſtabliſhed by the Aﬀent afozefatd, 
that if any ſuch Incumbent be put out of his Benefice without due 
P2oceſs in the Manner afozeſatd, that the ſafo Incumbent lo put out 
without P2oceſs may be at large, and ſue fo2 his Remedy by the ſaid 
Statute, and begin his Suit in this Caſe at what Time ſhall pleaſe 
him within the Pear, oz after at his Mill, and that as well koz the 
Time paſt, as fo2 the Time to come, notwithſtanding the Term lo 
limited by the ſaid Statute. 4 H. 4. 22. ; 
If the Church be open to the Patron's Preſentation, yet in ſome Where the 


Caſes the Preſentation, by ſuppoſing a Right where there is none, will Ning pre: 


ſents, having 


be void, as in the Caſe of the King. If the King doth preſent rati- Colour of 
one Lapſus, or in theſe Words, Ad noſtram Preſertationem five ex Right. 
pleno Jure, ſive per Lapſum temporis, five alio quocunque modo ſpec- 

tant”, and hath no Colour of Right, the Preſentment is void. Jin. 

44 Elia. Greendit v. Baker, Telverton 7. Fenkins Cent. 6. Caſe 28. 

Mich. 16 Car. B. R. Tates v. Sir John Dryden. 3 Cro. 592. Trin. 

44 El. B. R. Green's Caſe, 6 Co. 29. b. and will not make any Uſurpa- 

tion ; for where the King's Preſentation without Right amounts to 

make an Uſurpation, it is not to report or expreſs any Right in the 

King, becauſe the King hath no Right, but is to be made to the Kine p 
Church generally: But if the King in ſuch Caſe hath Title to pre- — 5 
fent upon any Account whatſoever, the Preſentment is good, but it is General, 

a ſafe way to make the King's Preſentation general. Hill. 17 * 
Fac. Gawdy v. the Biſhop of Canterbury, &c. Hobart 302: The 

Caſe of Sir 7ohn Tuſton and Sir Richard Temple and others. Hill. 

17 & 18 Car. 2. C. B. Vaughan 14. The King e. Thorneborough and 

Studley. Trin. 29 Car. 2. C. B. 1 Mod. Rep. 254. However, Inſtitu- Upon a void 
tion being granted upon ſuch void Preſentment, the Inſtitution is not Preſen gent 
allo void, but is ſaid to be as a Collation of the Biſhop's, and the 1 ax 
Clerk is Incumbent as to all Eccleſiaſtical Matters, to have Offerings, Patron's 
Tythes, &c. againſt all but the Patron, who may preſent at any * 


Time, or he may bring his Writ of Ozare Impedit when he pleaſeth, 


and remove the Incumbent if named in the Writ, otherwiſe not, as 


the Chicf-Juſtice Hobart ſaid ; or may grant the Advowſon before he 
hath done either, as not being put out of Poſſeſſion, by Inſtitution and 
| Rr 2 | In- 
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| K gs.Þ#-, induction upon ſueh void Preſentment. Hill. 27 7 ac . rawdy ©, the 
zation, Biſhop X Cariterhury, &c. Hobart 302. Rudd v. the Biſhop of Liucolx, 


X Hutton 6. | Ee Wan. 
Ange Rist Fo if a Clerk be preſented: by the King to a Church, the Right of 


„ preſenting to which doth belong to him, and the Preſentment doth 
miſreport the King's Right, as for the Purpoſe doth mention 'it to he 
ratione Lapſus, when in Truth it is Jure Coroft, &c. the King i, 
deceived, and the Preſentment is void, and ſo are the Admiſſion, In. 
ſtitution and Induction thereupon, they being made without any Pre- 
ſentment. Mich, 8 Jac. Humfton v. Cockite in B. R. 2 G. 25: 
Trin. 44 Elia. Green's Caſe, 6 Cb. 29, that is void only eis quorum 
intereſt. See the Opinion of Alen in his Argument of Knight v. 
Daumcer, Trin. 11 Gar. 2. 1 Keble 312. and Paſch. 15 Car. 2. Brown 
v. Spence, 1 Keble 503. 1 Nn 

Where the If one doth. preſent Simoniacally to a Church, of the which the 

Adyowſonis Advowſon is in t he! 

and he pres upon a Title of Simony, the King hath thereby miſtaken his Title, 


and he pre- * : : | | 
ſents upon a and his Preſentment is void, becauſe in ſuch Caſe he ought to pre- 


Title of di. ſent Jure Patronatus, as having a ſuperior Title; and the Simony gives 
him no new Right, for it gives him but the Turn which was before 
in him with the Inheritance. Gyreen's Caſe, vouched in the King and 
Zaker's Caſe. Mich. 13 Fac. B. 3. Bulftr. 89. But if the King ha- 
ving Right to preſent to a Church, being ſeiſed of the Advowſon there- 
of in Right of his Dutchy of Lancaſter, doth preſent pleno jure under 
the broad Seal, and not by the Seal of the Dutchy ; or if the Lord 
Chancellor, or Lord Keeper, had preſented to any Church belonging 
to a Ward, the ſame being under Value, the Title is not miſtaken, 
but-the Preſentment is good ; becauſe a Preſentment may be made by 
Word only, as being but a Commendation of a fit Clerk to the Ordi- 

| nary, and a Preſentation belonging to the King upon the Account of 

Dutchy of his Dutchy, Oc. is his pleuo jure, as well as thoſe that do belong to 

Lan-afer. him in the Right of his Crown. Mich. 11 Zac. the King o. the Bi- 
ſhop of Lincoln and King, Moor 874. 2 Cro. 248, 

King pre- If the King himſelf ſhould preſent any one upon an Avoidance con- 

1. ©0574 trary to an expreſs Act of Parliament, his Preſentation is meerly void. 

Parliament. Mich. 8. Fac. C. B. Waller's Caſe, Parſon's Law cap. 10. And if 
the King ſhould preſent upon a Title accrued to him 3 the 
Clerk that was guilty of the Simoniacal Contract, as being Party or 
Privy thereunto, ſuch Preſentation would be void, that Clerk being 
for ever diſabled to hold the ſame Benefice by Act of Parliament, 
viz. Stat. 31 Eliz. c. 6. 3 Inft. 154. Hob. 75. And ſuch Preſentation 

would not ſerve for the King's Turn. 

By the Chan- When the King miſtakes his Title, his Preſentment, as hath been 

cellor, S ſhewed, is void; fo if the Lord Chancellor of Eagland, or the Lord 

Preſentment Keeper of the broad Seal, who (by Vertue of their Office) preſent to 

to be of un- Benefices of the King's Gift that are under the Value of Twenty 

der Value. pounds in the King's Books of Firſt- Fruits, do preſent to any of the 
King's Benefices which are above the ſaid Value under the broad Seal, 

and in the Preſentment it ſelf it be recited, that the Benefice, to which 

the Preſentment is made, is under the Value of Twenty Pounds, the 
Preſentment is void, becauſe the Deceit doth appear upon Record: 

But if the Chancellor or Keeper. do in Fact make a Preſentment ge- 

nerally under the broad Seal without ſuch Recital unto a Benefice of 

the King's Gift, valued at 'Twenty Pounds or above, in the Kings 

3 1 | | Books 


in 
Co . 


he King, and if the King doth after preſent thereto, | 


medy, it is to be ſuppoſed that the Clerk is as well inducted as inſtitu- 


other, for ſo it is ſaid in that Caſe. See 38 E. 3, 4. by the King, 


meerly void, and no Plenarty gained thereby; nor is ſuch Clerk ena- prefents him. 


5. Caſe 18. Davis 76. And ſo it is, if any private Perſon doth pre- 


only refuſe, but is bound not to admit; for if the Biſhop doth inſtitute 


\ 
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Books of Firſt-Fruits, ſuch Preſentation is good, and the Clerk ſhall. Cauſe of 
enjoy the Benefice without Remedy; becauſe Preſentations made by = 
the Chancellors or Keepers are ſuppoſed in Law to be made by the © © 
King, they being in his Name; and there is no Difference in the Form 

when it is made by the King, and when by the Lord Chancellor, ſa- 

ving that for the moſt Part the one is Mandates, the other Rogantes. 

Lord Chancellor's Caſe, Hobart 214. But where tis ſaid, that the 
Chancellor's or Keeper's Clerk, ſhall enjoy ſuch Benefice without Re- 
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ted, for otherwiſe the King may revoke his Preſentment, and preſent an- Revocation 


If a Corporation in preſenting doth miſtake the Name of their Foun- Name of 
dation, the Preſentation is void; therefore when a Provoſt did preſent Foundation 
by the Name of the Provoſt of the College of the Queen in Oxon, taken. 
whereas it ſhould have been Aula Scholarium Neginæ de Oxon, ac- 
cording to the Foundation; it was adjudged, that by Reaſon of the 
Omiſſion of the Word Scholarium, ſeveral Preſentations did not make 
an Uſurpationz becauſe the Preſentments were void. Mich. 8 Jac. 

Doctor i v. Sir Richard Lovelace, 1 Bulftr. 91. And yet it is ſaid, 

Trin. 8. Fac. C. B. King v. — 2 Cro. 248, to be ruled in the Caſe 

of the Dean of Norwich (where the Preſentation was by the wrong 

Name of a Corporation) yet that the Preſentment was good, Ouzre: 

If a Corporation do preſent their Head, as if the Dean and Chapter 

do preſent their Dean; or if a Maſter of an Hoſpital doth preſent him- 

ſelf to a Church, the Advowſon of which doth belong to the ſaid = 
Hoſpital, although the Preſentation be by the perſonal Name of the 

Dean and Maſter, and not by the Name of Dean or Maſter, and In- 11... 
ſtitution and Induction be made thercupon, yet the Preſentation is Perſon, ec. 
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bled by the Statute of 25 E. 3. to plead in Barr, 12 H. 8. 12. Br. tit. 
Abby and Prior, uu. 23. 14 H. S. 2. Quare Impedit. See Fenk. Cent. 


ſent himſelf; but Quære, whether the Inſtitution and Induction in ſuch 
Caſes be meerly void, ſo that Lapſe may run from the Time that the 
Church became firſt void? But I conceive they are not ſo, but the Dean 
and Chapter may well preſent one of their Chapter, or any Corporati- 
on one of their Members, in Harris Caſe v. Auſtin. Trin. 13 Fac. 3 
Bulftr. 43. Or if there be two Joint-tenants of the next Avoidance, 
the one may preſent the other. Trin. 31 H. 8. Sir Godfrey Fuliamb's 
Caſe. Moor 4, 5. Dyer 305. Or they may preſent their Grantor, 
Palm. 300. I Th „ | | 
_ Laſtly, if a Stranger doth preſent upon a true Patron in Time of In Time of 
War, though his Clerk be inſtituted in Time of Peace, yet the Pre- War. 
ſentment is void, and all that followed thereupon, ſo that the Biſhop 
may admit the rightful Patron's Clerk. 6 E. 3. 41: Co. 6. 30. Green's 
Caſe. 3o Trin. 33 El. Biugbam's Caſe, 2 Co. 93. 35 
A Preſentation every way good may become void by Revocation. Res ocgtien 
Mich. 15 and 16 El. 1 4nderſ. Caſe 99, and then the Biſhop may not : 


the Clerk firſt preſented after his Preſentation. is revoked, a Q uare Im- 
Pedit lies againſt him, as a Diſturber, by Dodderidge in Evans and 
Aſconth's Caſe, Latch 248 And fuch is the King's Prerogative, that e I 
he may revoke or repeal a Preſentation made by him at any Time before King. 38 
Inſtitution. 14 E. 3. QMuare Impedit 5. 28 E. 1. Rot. Patentian 1 

f e Maud 
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Cauſe of brand 24. 2 E. 2 Rot. Patentium Membrana 3. Fitz. Nat. 34. ca, 
JR 27. d. Trin. 12 Eliz. Dyer 2924.70. 7 H. 4. 34. Trin. 45 Bl. Greg 
8 Caſe, 6 Co: 29. b. He may revoke after Letters obtained for Admig. 
onz Inſtitution and Induction, before the ſame be executed. 14 E. z. 
Ouare Impedit 5. But if the Preſentee of the King be inſtituted, the 
King cannot after that revoke his Preſentation according to 2 Rolfs 
Abr. p. 353. Dubitatur, 18 Eli⁊. Dyer 348. 25 E. 3. 47. And in 
Dyer 360. b. there it ſeems to be admitted that the King may revoke 
before Induction, ſo alſo it is ſaid in the Caſe of Kitchiz and Calvert 
| Lane 104. And'tis commonly held that a Church is not full againg 
the King, but by Induction ; ſo that if the Preſentee of the King doth 
die after Inſtitution, and before Induction, this is a Revocation in Law, 
and the King ſhall preſent again, though it be in the Caſe where he 
hath but one Turn, becauſe the King had not the Effect of his Pre- 
ſentment. 20 El. Dyer 363, but about this Point the Court was di- 
vided. 18 El. Dyer 348. 12 Co. 2 Hobart 339. So if the King dies 
before his Clerk be inſtituted and inducted, his Death is as a Revocati- 
.on in Law of the Preſentment made by him, and it is ſaid by ſome to 
be an expreſs Revocation. Mich. 8 - Fac. Scaccario and Hill. 8. Fa, 
Scaccario, Calvert and Kitchin's Caſe. 2 Roll's Abr. p. 354, ſame 
Caſe; Lane 71, 102. So if the King hath preſented his Clerk, and the 
Clerk hath gained Inſtitution, and then the King dies (although the 
Death of the King had been a Repeal of the Preſentment) ſo that his 
Succeſſor needed not have made any expreſs Repeal of it, if no Inſtitu- 
tion had been: Yet, Tanfield Baron ſaid, that Peradventure in ſuch 
Caſe there ought to be an expreſs Repeal, becauſe here is not only 
the King's Act, but the Act of the Ordinary alſo hath interpoſed, cis. 
his Inſtitution, which is a judicial Act, Kitehin and Calvert Caſe, 
Lane 104: In which Caſe it was alſo held, that as to the Statute of 
6 H. 8. c. 15, that a Preſentation is not comprehended therein, and 
ſo the King not obliged thereby to a Recital of his firſt Preſentment if 
he make a Second, or to an expreſs Repeal of the ſame, and that in 
an Action of Treſpaſs brought by the latter Preſentee, it being an Acti- 
on Poſſeſſory for the Profit, it is not examinable whether in the ſecond 
Preſentment there ought to be a Repeal of the firſt, but that it may 
th be examinable in a Quare Impedit. 
1 Where the If the Lord Chancellor, or Keeper of the broad Seal, do preſent to 
bY Chancellor a Benefice of the King's, under the broad Sea], ſuppoling it to be un- 
1 Value the der the Value of Twenty Marks in the King's Books of Firſt-Pruits, 
18 8 when in Truth it is above that Value, and the Clerk is admitted and 
4088 inſtituted ; yet before Inductionſthe King may repeal ſuch Preſentation 
ls. and preſent in his own Name, becauſe the King had a Right prece- 
1 dent. 38 E. 3. 3. b. 9. This Caſe is, I conceive, to be underſtood, 
11 that the Living is not recited in the Preſentation to be under Value, 
1/8 elſe according to the Lord Chancellor's Caſe, in Hobart 214, before- 
mentioned, the Preſentation will be void, and if ſo, it can be no Que- 
Witt ſtion in the King's Caſe, at what Time it may be revoked. If the 
ns Ordinary in this Caſe hath admitted and inſtituted the Preſentee of the 
Chancellor, but before he hath made a Warrant to the Archdeacon 
King's Inhi- for Induction, the King doth ſend to him an Inhibition, reciting that 
1 before the Church is of the Value of Twenty Marks per Aunum, or above, 
nduction. ES | Gs 
and ſo doth appertain to the Chancellor to. preſent, commanding the 
Ordinary to receive another Clerk ; if after ſuch Inhibition the Ordina- 


ry doth make a Warrant to the Archdeacon to give Induction, * by 
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Archdeacon doth thereupon induc, the Ordinary ſhall be a Diſturber, 
but the Induction is good till it be avoided by Coke in Hitehing and 
Glover's Caſe. Roll's 1 Rep. 191. But if the Ordinary had ſent his 
Warrant to the Archdeacon to give Induction before the King's Inhibi- 


on came to him, although the Ordinary after the Inhibition did not 


ſend to the Archdeacon to ſtop making of the Induction, (as he may 
ifhe pleaſe repeal his Mandate at any 'Time before the Execution of 
it, the Archdeacon being but his Miniſter,) but ſuffered the Induction 


to be given a Month after, he ſhall not be adjudged a Diſturber, for 


that there was no Default in him, 38 Ed. 3. 3. 4. 9, 10, but Ogære 
if the Ordinary be not in this Caſe bound to ſend to the Archdeacon 
to countermand his making the Induction, for to that purpoſe is this 
Caſe cited in Hale and Buckley's Caſe. Plocoden 5 28. h. 3 
After the King hath repealed his Preſentation, if the Clerk preſent- 
ed doth get to be inſtituted and inducted, altho no Notice of the Re- 
peal was given to the Ordinary, the King may preſent another Clerk, 
and the Ordinary cannot refuſe him without being a Diſturber; for by 
the Revocation of the firſt Clerk's Preſentment without Notice, the 
Preſentment is ſo abſolutely void, that if after he had got Inſtitution 
and Induction thereupon, the King would confirm his Title, his Con- 
firmation would be alſo void, and the Church till remain open to his 
Preſentment. 12 El. Dyer 292. 25 E. 3. 47. Co. 6. Green's Caſe. 29. 
b. Dubitatur, 16 El. Dyer 328. h. for the Repeal is effectual before 
Notice, and the giving Notice to the Ordinary thereof, is only to make 
the Ordinary chargeable as a Diſturber, if he proceed afterwards. 
Roll's Abr. p. 2. p. 351. But if the firſt Preſentee doth inſiſt upon his 
Title, and an Action is brought againſt him, the Repeal muſt be made 
to appear to the Court where tis pleaded, elſe the Pleading of it only 
without being produced will avail nothing. 14 E. 3. Onare Impedit, 
Fitz. Tit. Ouare Iinpedit 5. 7. H. 4. 13, but if the King before the 
due Execution of the firſt Preſentation doth preſent another by a ſe- 
cond Preſentment, though it be without any Mention of the firſt Pre- 
ſentment or other Revocation, the ſecond Preſentation is good. Mich. 
15 and 16. Eliz. Anderſon: 1. Caſe 99. Mich. 4 Fac. Biſhop of Ban- 
gor and William's Caſe. Parſons Lare, cap. 12. and vouched by 
Bromly. Hill. 8 Fac. Kitchin and Calvert's Caſe, Lane 103. 38 Ed. 
3. 3. 4. 7 H. 4. 32. that is, unleſs the ſecond Preſentment was ob- 
tained by Fraud, and in Deceit of the King. Hill. 17 El. Dyer 339. 
Roll's 206, 190. For if the King doth preſent J. who being refuſed 
by the Ordinary brings Qare Iinpedit, and pendant the ſame, Y. doth 
get another Preſentation by Fraud in Deceit of the King, without any 
Mention therein of the King's Pleaſure to revoke or repeal the firſt, 
although the Ordinary doth inſtitute B. and cauſe him to be inducted, 
the Preſentment of J. ſhall not be void, nor the Church ſo full of 
the Perſon of B. but that 4. may be admitted; for if the ſecond Pre- 
ſentation ſhould in this Caſe be good, it ſhould enure to a double In- 
tent, ig. to take away the Action attached, and alſo as a Preſentati- 
on, which the Law will not tollerate without expreſs Words purport- 
ing ſo much; but eſpecially, the King being deceived and 3 
fo much to the Judges before whom the Suit is depending, betwixt the 
Preſentees, that he was deceived, as was done in this Caſe. HII. 17 
El. Dyer 339. b. Trin. 44 El. Green's Caſe, 6 Co. 29 b. But if there 
be an expreſs Revocation in the ſecond Preſentment, it is otherwiſe. 


Hill. 8 Fac. in Kitchin and Calvert's Caſe, Lane 103. | 
Though 
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Peeſentatis Though the King may revoke his Preſentment, yet it is a Queſtio 
e whether a common Lay-Patron hath that Liberty by Law, tor the 
Whethera CApiliaus are ſaid by Dodderidge to affirm, that he cannot revoke, but 
Lay-Patron Only vary, cumrulando, Hill. 2 Car. Stoke v. Sykes, Latch 254. and fg 
may revoke. Noll s, in his Abr. Part. 2. p. 354. faith, That by the Common-Law, a 
common Lay- Patron cannot reyoke his Preſentation, quoting only Dy. 
er, 18 El. fo. 348, where it is ſaid, That the Preſentment of the Queen 
before Induction is revocable by her Prerogative, which is not ſo of a 
Preſentation made by a Subject; but this may be ſaid only, becauſo 
tis paſt Doubt that a Subject cannot revoke after Inſtitution, as the 
Not after King may: However, Dyer fo. 392, tis ſaid, that a Lay-Patron can 
no more change his Preſentation, than a Spiritual Patron may, ide 
Quare Iinpedit, Fitz, Tit, 31 Ed. 1. 185. 38 Ed. 3. 35. And it i; 
declared in Anderſon's Caſe, That if a rightful Patron doth preſent af. 
ter an Uſurper hath filled the Church, and his Clerk be refuſed as he 
ought to be, after he hath recovered, he that had this Preſentment 
may exhibit it to the Biſhop, and the Patron cannot revoke or give him 
a new Preſentment. But on the other fide, Dodderidge ſaid. that by 
the Common- Law, without Queſtion, a Patron before Inſtitution may 
revoke his Preſentment. Hill. 2 Car, Stoke v. Sykes, Latch 254, 192, 
and by Dodderidge in Evans and 4ſcouth's Cale. Hill. 22 Fac. Laich 
248. However, a common Perſon cannot change his Preſentment 
er his Admiſhon, by Gawady, in Roblius and Prince's Caſe. Hill, 
42 Elis. Gouldsborough 163, but the aforeſaid Authorities are more to 
be regarded; and this is to be noted, that a common Lay-Patron, if 
he any way revoke his Preſentation (as I think he may nor) but only 
vary, yet he cannot revoke it, after his Clerk is inſtituted thereupon, 
becauſe Inſtitution doth fill the Church againſt the common Patron; in 
all which Caſes aforeſaid where a Preſcntation is ſaid to be void, the 
Biſhop may rcfuſe to admit the Clerk prefented, and not be charged in 
any ſort as a Diſturber. | 
A Patron. Although a good Preſentation be made by the true Patron to his 
ay vary, : ; q : £ 
; void Church, yet the Biſhop may either admit or refuſe his Clerk, 


_ 17 +. e. preſent 

5 | | | _— and be no Diſturber, for after the Patron hath preſented one Clerk to 
8 us a void Church, if he be a Lay-man he may (as hath been ſaid) vary, 
1 that is, preſent another Clerk, before the Biſhop hath received his firſt, 


WW . 38 Ed. 3. 36. b. Skene Regie Majeſtat. 10. b. v. 3. 31. Ed. 1. Quare 
3 Uupedit. 185. 38 Ed. 3. 36. b. 14 Ed. 3. 2. b. and then the Ordinarn 
be: may admit or refuſe which of the Clerks he pleaſeth. Rolt's Abr. 2. . 
p. 353, 354. Hill. 2 Cor. Stoke v. Sykes, Latch. 191, 154. And ifa 
Patron dies. Church being void, the Patron doth preſent, and then doth die before“ 
bis Clerk, is admitted, this is no Revocation in Law of the Preſent ? 
hs: roo ment, 24 Ed. 3. 3o. for if his Executor doth preſent another Clerk, = 
Another. this ſecond Preſentment is alſo good, and the Biſhop is at his Liberty 
which Clerk to receive. Trim. 21 Eliz. Smallwood, &c. v. Biſhop of 
Litchfield, &c. 1 Leonard 205. But otherwiſe it is in the Caſe of the a 
Eing, for his Death revokes and voids his Preſentment. Mich. and 
. l. 8 Jac. in Calvert and Kitchin's Caſe, per Cur. Lane 103. The : 
| Lay-Patrons Privilege of varying is to be extended ſo far, as that ifa '" 
| Patron hath made Letters of Preſentation to one Clerk, who exhivit- ; 
_ ing them to the Biſhop, is by him unjuſtly refuſed, and during the | 
1308 _ Clerk's Endeavour at Law to get Inſtitution, his Patron doth preſent : 
* gnother, who is inſtituted and inducted; the firſt Clerk is without Re- 6 
j bs. medy, and if the firſt Preſentee doth ſue the ſecond, and the Ordinary Bp 
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Perſon, is, #pſo Jure, deprived of his Power of Electing, Skearn Ma- gig PI 


not join in a Preſentment, 6 Ed. 4. 10. 14 Eliz. Dyer 304, 54, or if 
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in the Spiritual Court, he may be ſtopped by a Prohibition. Hill. 2 Death of the 


* 


Car. Stoke-ve Sykes, Latch 191, 254, and ſame Caſe. Noy 91.. Bilbop, + = 

In the Caſe of the King, the King only (as hath been ſaid before) King's ad 1,4 
by making a ſecond Preſentation before his firſt Preſentee be inducted, prior gag _— 
6 S An a bio- 


t leaſt inſtituted, and without any expreſs Revocation of the firſt, | i 
4 = Mention thereof, doth en abſolutely make void his for- * 
mer Preſentation. Mich. 8 Fac. Scaccario, Hill. 8 Fac. Scaccario, 
Calvert and Kitchin's Caſe. Rolls Abr. 2 p. 354. Lane 103+ 
Vea, though the firſt Preſentee bring a Qware Impedit for bes 
ing refuſed by the Biſhop, or be admitted and inſtituted after the 
ſecond Preſentment is made, and before any Admiſſion there- 
upon is had, and though he doth recover in the OQuare Impedit, and 
hath Induction, yet all this will not mend his Title, and make his Pre- 
ſentation good. Mich. 15 and 16 El. Anderſon's Caſe 99 Lane 104. 
from which it follows, that the Biſhop hath not the Liberty of ex- 
cepting which Clerk he pleaſeth in the Caſe of the King, as he hath 3 
in the Caſe of a common Perſon. And it was agreed by Coke, War— 54 King * 
burton and Foſter, that the King may vary in his Preſentation, with- may vary. 
out reciting the former, notwithſtanding the Statute of 6 H. 8. 15. 
Trin. 8 Fac. King v. ——2 Cro. 248. See Calvert and Kitchir's 
Caſe, Lane 104. And I ſuppoſe, what hath been ſaid of Preſentations 
made by the King, will hold alſo as to Preſentations made by the ,. . 
Lord Chancellor, or Lord Keeper; that is, that the Lord Chancellor 1:4 Chan- 
or Lord Keeper may revoke their Preſentations to Livings under Value cellor, &. 
at any Time before Induction, at leaſt before Inſtitution, for that ſuch | 


Preſentations are in the King's Name, and by Law made by the King 


himſelf, See Hobart 214. | 

Though the King may revoke, and void his Preſentment, and any _ | 
common Lay-Perſon may vary, yet a Biſhop or other Eccleſiaſtical — 1 — 4 
Perſon can neither revoke his Preſentment, nor vary in preſenting. can neither 
Hill. 2 Car. Stoke v. Sykes, Latch 191, 254, and if ſuch Eccleſiaſti- revoke, nor 
cal Patron doth preſent one that is not ſufficiently learned, he cannot “ 
preſent another ; if he do, the Biſhop may refuſe or admit him at his 
Pleaſure, Mich. 1 H. 8. Keilway 154, and the Reaſon is, becauſe e- n 
very Spiritual Perſon is in Law ſuppoſed to be able to judge of the 
Sufficiency of his Clerk, and becauſe a Preſentation made by a Spiri- * 
tual Patron hath the Force of an Election, and he that elects an unfit 1 


Jeſtatem 10. b. v. 3. 31. Ed. 1. Cuare Impedit 185. Yet it is ſaid, Dea. 
That if a Man preſents his Clerk to the Biſhop, who dies before that he 
is received, he may preſent another, 38 Ed. 3. 36. b. and this holds 
good (I ſuppoſe) in the Caſe of an Eccleſiaſtical Patron. 1 
s when a common Lay- Patron doth vary, the Biſhop is at Liberty 
which Clerk to receive, and if a Spiritual Patron doth preſent an 
unſufficient Clerk, the Biſhop may alſo chuſe whether he will receive 
another better qualified; ſo though the true Patron doth preſent but 
one Clerk to his void Church, the Biſhop may ſafely in ſome Caſes 
rciuſe to admit him, though he be ſufficient ; for if three Joint-Te- 
nants be of an Advowſon, or next Avoidance, and one or two of them 
do preſent alone, the Biſhop is not any Diſturber if he refuſe ſuch 
Clerk, though he may admit if he pleaſe, and good, 1 Tf. 186. h. 
tor he is not bound to admit the Clerk, if all the Joint-Tenants do 


two Joint-Tenants be ſeiſed of an Advowſon, and the one doth preſent 
alone, the Ordinary may refuſe his Clerk, becauſe of their Joint-'Ft- ER, 
bY - p 4 
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The Church tle. 1 Int. 186. 5. So it is if a Tenant in common doth preſent 3. 
neus: lone; for that one Tenant in common or Joint-Tenant cannot put the 


„ 
\ 


Refuſal up- 
on Preſen- 
tation of 
Coparce- 
ners. 


Aliter by 
2 of the 3 
Grantecs 


By one | 
Grantee; 


Habendam 
void. 


Though an 
Incumbent 
cannot pre- 
ſent himſelf, 
yet he may 
pray to be 
admitted. 


Refuſal, the 
Church be- 
ing litigious. 


other out of Poſſeſſion, Qare Inpedit 12. Doctor and Student, ca. 
30. L. 2. 1 Inft. 186. b. Paſch. 17 Fac. Rite and the Biſhop of Yi. 


fto's Caſe. Roll's Abr. part 2. p. 372, and they are ſaid to be but a; 


one Patron, 5 H. 7. 8. 6 Ed. 4, and ought to agree in a Preſentment. 
13 Eliz: Dyer 304. So if our Copartners be of an Advowſon, and the 
two Eldeſt, or the Eldeſt and the Third preſent one, and the other 
do preſent another, and not altogether, for that the Eldeſt or ſhe whoſe 
Turn it was to preſent, did not preſent alone, the Ordinary may refuſe 
all their Clerks, the Eldeſt Siſter having no Privilege, but where ſhe 
preſents alone. Cv. Lit. 186. b; Doctor and Student, L. 2. cap. 30, 
Parſons Connſellor 21. But if a Grant of a next Avoidance be made 
to three, and after the Church doth void, and two of the three dy 
preſent the third Grantee being a Clerk, this is a good Preſentment, 
and the Biſhop cannot refuſe him, although all three were Joint-'[e- 
nants thereof by the Grant, and only two of them joined in the Pre- 
ſentment, becauſe the third Perſon could not preſent himſelf, and he 
may relinquiſh his Title, and accept of a Preſentment from the others, 
Dyer 13 and 14 Eliz, 304. So if one that is feiſed of an Advowſon, 
doth grant to three or more Perſons, & eorum cuilibet conjunctim & 
aiviſum Heredibns, Executoribus, & Afignatis ſuis primam & proxi- 
mam Advocationem, and one of the ſaid Grantees without the reſt 
doth preſent another of them to the Avoidance granted, this is a good 
Preſentment. Trin. 31 H. 8. Sir Godfrey Fuliamb's Caſe. Moore 4. 
Benaloe p. 34. and 1 Anderſon 2. 21 Ed. 4. fol. 66. 13 H. 8. fol. 12. 
35 H. 6. fol. 62. But if the grant had been to three or more, Ha- 
bendum eis conjunttim & divifim, and if one of the Grantees being 
preſented by another of them alone without the reſt, and the Biſhop 
had refuſed, Peradventure, faith Dyer, a Cuare Impedit by him would 
have failed, for the Severance in the Haberdam in this Caſe ſeems void 
in Law. Mich. 13 and 14 Eliz. Tyer 304. See 21 Ed. 4. 66. And 
in all theſe Cafes of divers that have Right jointly preſenting ſeveral- 
Iy, in which Caſes the Ordinary is not bound to admit, no more is he 
bound to award a Jure Patronatus, but may ſuffer Lapſe to incur ; 
yet the Ordinary cannot collate until the fix Months be paſſed, for if 
he do, they may after agree, and bring a Care Iinpedit againſt him, 
and remove his Clerk. Doctor and Student, L. 2. cap. 20. In like 
manner, if one being feiſed of an Advowſon doth make his Will, and 
therein doth conſtitute three Executors, and appoints that they or any 
of them ſhall preſent A. one of the Executors, or any other of them 
upon the next Aboidance, though the Perſon appointed' to be preſented 
doth not refuſe the Executorſhip and could not have preſented him- 
ſelf, and though the Deviſor were the Incumbent, and ſo the Church 
did become void by his Death ; yet the Preſentation made of him by 
the other Executor is good. Trin. 13 Jac. Harris v. Auſtin, 3 
Bulſtrode 43. But though a Patron cannot preſent himſelf, yet he 
may. pray to be admitted by the Ordinary, and good; but if he pre- 
ſent himſelf, tho by a ſtrange Name, he may be put out. 35 H. 6. 
55. Br. Quare Iinpedit 1. | 

_ Laſtly, The Biſhop may refuſe a Prefentee upon the Account of the 
Church's being (as tis termed) litigious; which is, when two ſeveral 
Perſons do preſent their feveral Clerks to the Biſhop, to be admitted 
by him. Paſch, 26 Eliz. C. B. Gerrard's Cafe, 3 Leonard my 

* | Whic 
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which Caſe, the Biſhop may and ought to refuſe both Clerks until Jure Pa- 
the Right be enquired of; and if he doth admit either Clerk (unleſs 8. 
the Clerk admitted upon Tryal be found to be preſented by the right- 

ful Patron) he will be puniſhed as a Diſturber ; by Hobart, Mich. 15 

Fac. Brickhead, v. Archbiſhop of pri, Hobart 197. 


Where one Patron doth preſent his Clerk before any other hath pre- Where one 


ſented, the Church is not yet litigious, therefore if the Biſhop doth re- | oſent be- 


ore the o- 


fuſe him, he is a Diſturber; and tho' another ſhould after preſent, ther, the 
whereby the Church then doth become litigious, yet that will not Biſhops 


ought not te 


excuſe the Biſhop from being a Diſturber, if the firſt Patron be upon \.& 
rial found to have the better Title, nor can he have the Benefit of 
Lapſe, though no Action be brought againſt him, which makes it ſafe 
for the Biſhop to receive him that comes firſt ; but then a Queſtion 
may be made, How can a Church (the Biſhop acting thus ſafely for 
himſelf) ever become litigious? And how can it be truly ſaid, that the 
Biſhop may juſtly refuſe both Clerks upon Account of two ſeveral 
Patrons making their ſeveral Preſentments to him, unleſs the Preſen- 
tees ſhould happen to tender their Preſentments at one and the 
ſame 'Time, which is not to. be ſuppoſcd 2 

In Anſwer to which, tis true, that if the Biſhop doth unjuſtly refuſe Pifterence 
the Clerk of the true Patron before any other Preſentment is made, Biſhops 
although the Church, by another Perſon's preſenting after, doth become fuſpending 
litigious, he will not be excuſed (the true Patron prevailing at Law) de we pe 
from being a Diſturber ; but there is a great Difference betwixt the an' abſolute 
Biſhop's ſuſpending the Admiſſion and Inſtitution of a Clerk, and his Refuſal. 
abſolute Refuſal of him : A Biſhop is not bound inſtantly upon a Pre- 
ſentment tendered to admit, if he hath other Buſineſs in Hand, but 
may appoint the. Clerk to repair to him at another 'Time to receive 
Admiſſion and Inſtitution, as hath been ſhewed. And when a Perſon 
is preſented to him, he may take competent Time to examine his 
Sufficiency, and to enquire and inform himſelf of his Converſation, as 
hath alſo been ſhewed. Mich. 18 Fac. Hellways and the Archbiſhop 
of 7ork's Caſe, Jones 4, and ſo ſaith Hobart in the ſame Caſe, as re- 
ported by himſelf, Hobart 317, or he may take Time by awarding 
a Jure Patronatus, to enquire of the Patron's Title, although only e patro- 
one Perſon hath preſented, Jones 4, within which Time another may *. 
preſent, and then the Biſhop may ſafely refuſe both, and if they do | 
not proſecute their Rights, may have the Turn by Lapſe. Br. Opare Lapſe. 
Impedit 80. 1 | 

Alſo a Church is become litigious, if two ſeveral Patrons claiming Where two 
by ſeveral Titles, ſhall preſent one and the ſame Perſon ſeverally to feveral 


Patrons pre- 


a Church; for in this Caſe the Biſhop cannot admit the Preſentee ge- ſent the 


nerally, but muſt admit him of the Preſentation of one of them only, ſame Perſon. 


Parſons Law, cap. 13. fol. 100, and therefore may award a Jure Pa- 


 tronatus, whereby to inform himſelf in whom the Right is; but this 


he is not bound to do, but at the Requeſt of the Parties. See before, 

Chap. 12. But if no Requeſt is made to have a Jure Patronatus a- 
warded, and the Patrons do not proſecute their Rights at common 

Law, the Biſhop may, I conceive, after the fix Months expired col- - * 
late for Lapſe. | Lapſe. 
Alſo a Church may become litigious, if after a Jure Patronatus Where a 
is awarded, and Verdict given thereupon, another Clerk is preſente on oe 
by a Patron whoſe Right was not diſcuſſed in the Jure Patronatus, be- muſt be. 
tore Admiſſion is requeſted of 7 Clerk by him for whom the Ver- 
= d1 2 


dict 


= 
E 2 — —— — 1 - 1 


228 The Clergy- Man t Law: Or, Chap. XX. 


_ * . * 


dict was found; and in this Caſe a new Jure Patronatus upon Re. 


Jure Pa- 


fronatus, queſt is to be awarded. Degge's Parſon's Counſelor fol. 14, 15. But 


ſ 4 Ec. — > . . 
32 one hath preſented, and his Title is found upon a Jure Patronatus 


i 
and then requeſts. the Biſhop to have his Clerk admitted, and after 


another preſents, in this Caſe the Biſhop ſhould for his Safety admit 

the Clerk of him for whom the Verdict is found, becauſe elſe the 
Biſhop a Di- Church becomes litigious by his Delay, which will make him a Di- 
ar by ſturber; and if he doth not admit but ſuffers Lapſe to come to himſelf, 
„and then collate, tis ſaid he is a Diſturber againſt both Preſenters. And 
ARtion a- in this Caſe, in an Action brought againſt the Biſhop, and the ſpecial 
gain the Matter being made appear by the Pleading, the Iſſue ſhall be, whe. 
Bilnop, and ther he, for whom the Title was found, did ſue to have his Clerk ad. 


fue. 
oy” mitted, and whether the Second preſented ſo haſtily to the Biſhop, that 


he could not admit the Clerk of the firſt before the ſecond Preſenta- 


tion was made. 21 H. 6. p. 44. If two Patrons preſent their ſeveral 


Where t 

Verdict, are Clerks, and each of them hath at his Requeſt a Fare Patronatus 

+ dif- awarded ſingly, (as they may) and the Verdict of the one Jury is con- 
trary to the Verdict of the other; in this Caſe the Church remains ill 


ry 
litigious, and the Biſhop need not admit the Clerk of either Patron, 


Lapſe, but ſuffer the Church to lapſe to himſelf, as is held. 21 H. 6. 44. By. 


 Ouare Impedit 80, But Sir Simon Degge makes a Overe, Whether 


the Biſhop in this Caſe may let the Church lapſe, and fo collate ? Or, 
Whether he be not bound to admit one of the Clerks at his Election? 
Two claim- Parſons Counſellor 14. But if two Coparceners be of an Advowſon, 
ing by one and the Church doth void, whereupon they do ſeverally preſent to the 
To Ordinary, this doth not make the Church to be litigious, becauſe they 
claim but by one Title. Parſor's Law, cap. 13. And fo it is, I ſup- 
poſe, where Tenants in Common, or others that have a joint Title, 

preſent ſeverally. TY 
Caution a- Although the Biſhop, by receiving the Clerk of him that firſt ten- 
gainft haſty ders his Preſentation to him, doth thereby quit himſelf of all Dan- 
ger of being found a Diſturber, becauſe he hath done nothing but as 
Ordinary ; yet it is highly reaſonable upon an Avoidance, (though it 
happen to be by ſuch Means that he is not obliged to give the Patron 
Notice thereof) that the Biſhop doth not too haſtily admit any Perſon's 
Clerk, but that he give what Time he may to all Perſons intereſted 
to take Knowledge of the Avoidance, eſpecially if a Preſentation be 
made within a ſhort Time after the Church falls void, or if a Ca- 


* 


Caveat. 


is void, although it be ſaid, that the Biſhop need not regard a Caveat 
entred before the Avoidance of the Church. Mich. 15 Fac. Y. R. 
Rone's Caſe. Popham 133. and by Mountaguc. Hill. 15 Jac. B. R. 


Hatching v. Glover. 2 Croke 463, and Rolls 1 Rep. 191, 227. For 


B:ilhova 24 Bilhop in theſe Matters is a Judge, and not only ſo, but alſo the 
os great Paſtor of his Dioceſe, and ought ſo to bear himſelf, as to mani- 
_ feſt that he hath a due Reſpect as well to Equity as Juſtice, and there- 


fore to do what he lawfully. may, that no Perſon by his Haſte be ſo 


ſurprized, but may have Time and Opportunity to {et up his Intereſt 
without Difadvantage thereto. Par/or's Counſellor x6. But it is not 


adviſeable that the Biſhop doth refuſe to admit and inſtitute a Clerk 


only, becauſe a Caveat was entred before the -Church was void, but 
Yeracviſable that he do only ſuſpend the Admiſſion of him to enquire about the 
he Alinig. Clerk's Converſation, or the like; otherwiſe (ſuppoſing the Caveat, 


ſion. 
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veat hath been entred, whether it be entred before or after the Church 


the Admiſ- 4 
| becauſe entred too ſoon, not to be void) the Biſhop may be found bs 
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be a Diſturber for that Cauſe in a Ovare Vnpedit, and by this Means, Caveat en- 
the ſame Perſon, or other that hath Intereſt, may enter a new Caveat T7 A 
after the Church is void, or preſent, and then the Biſhop will not bee 
found a Diſturber, if ſued in a Ovare Impedit, according to Coke and 
Dodderidge. Paſch. 13 Jac. B. R. in Hitching and Ghoer's Caſe. 
Rolls 1 Rep. 191, 227. | YO 

But if a Perſon doth, before his Church is void, ſuſpect that the caveat to 
Title to his Advowſon will be drawn into Queſtion by any Pretender ee before 
thereto, it is beſt for his Security, that he enter a Caveat with the Bi- ae he ne. 
ſhop before the Church doth void, leſt he ſhould not have Notice of ceſfary. 


an Avoidance ſo ſoon as it happens, which Caveat (although void as 


is ſaid before, becauſe made too ſoon) may ſerve his Turn, with a 


prudent and careful Ordinary, until ſuch Time as he may upon No- 

tice enter another, which he had beſt do with Speed ; for then the Bi- 

ſhop may ſtop any Proceedings to inſtitute another Clerk, and ſhall 

not be found to be a Diſturber in a Care Impedit, by Coke and Dod- 

deridge, in Hitching and Glooer's Caſe. Rolls 1 Rep. 191, For a Ca- Advantage 
veat being regularly entred, if another dath preſent, and the Biſhop of a regular 
doth inſtitute his Clerk before he that entred the Caveat is called © 
and acquainted therewith, by the Canon Law the Inſtitution is void, 

and this ſeems to be granted at the Common Law, Mich. 15 Fac. 

B. R. Rone's Caſe, Popham 133, and by Monntague, Mich. 15 Lee. 
Hutchins v. Glover, 2 Croke 463, where it is concluded, that a Ca- 
veat is void if entred before the Church is void, and upon that Reaſon 
only, which implies that if it had been ſeaſonably entred, it ſhould 
have had its Effects by the Common Law: And by Dr. 4mias, if a 


Church becomes void, and a Stranger doth enter a Caveat with the 


Regiſter of the Biſhop, that none be inſtituted to the Church until he 


be made privy thereto, and the Biſhop before he hath Notice of the 


Caveat inſtitutes an Incumbent, the Inſtitution is meerly void in the 

Spiritual Law, for the Regiſter ought to notify the Caveat to the Bi- 

ſhop, and his Negligence in that Cafe ſhall not prejudice him that en- 

tred it ; and if the Biſhop hath Notice of the Caveat, and gives Day 

to him that puts it in, and before the Day doth inſtitute an Incumbent, 

this is meerly void, for the Entring of the Caveat is as a Superſedeas Entring of 
at the Spiritual Law. Hill. 43 Eliz. Lord Zouchs Caſe. Gould(þo- a Caveat is as 
rough 146. And Dr. Tallbot ſaid, That a Ceveat is of Force for three 6 
Months only, and that any one may ſafely preſent after the End there- 3 Months. 
of, as if no Caveat had been entred, in Hutehing and Glover's Caſe. 

Hill. 15 Fac. 2 Croke 464. But notwithſtanding this, it hath been 

adjudged, that if after a Caveat is entred, (5c. a Clerk is prefented, 

inſtituted and inducted ; although this is not good by the Canon Law, 

yet the Church is full at the Common Law, for the Breach of the 

Caveat is but a Breach of the Canon, and doth not make the Inſtitu- vet Nota, that 
tion void, and a Prohibition was granted to ſtay a Suit in the Arches * Breach of 
aſter the Induction, to avoid the Inſtitution upon this Caufe. Mich. der cueat 
15 Car. Phipps and Hayter's Caſe. per Curiam. Rolls Abridg. P. 2. make the 
P. 361, and Paſch. 13 Fac. B. R. in FHitching and Glover's Caſe. 3228 
Rolls Rep. 191, and 227. per Curiam, in Offey and Beft's Cafe. Tin. 

20 Car. 2. B. N. there it was ſaid, That a Caveat doth not preſerve 
Jus illæſum, as to make a Nullity of all ſubſequent Proceedings, but 
is only a Caution for the Information of the Court, and is like a 
Caveat entred in the Chaneery, that a Patent ſhall not poſh or as a 
Caveat in the Fine. Offiee in the Common Pleas, that fuch a The 
| ' 1 hall 
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230 The Clergy- Man Law: Or, Chap. XXI. 

Remedy on ſhall not be levicd ; yet a Patent or Fine paſſing contrary to ſuch Ca- 
5 \ ) veats, are not — void. Fieri nom debet ſed faftun, valet. 1 Sid, 
293, 372. 2 Keble 392, &c. 1 Levinz 186, 187. Quere, Whether 
the Ordinary that inſtituted another's Clerk (after the Caveat entred) 
without the Privity of him that entred it, may not be puniſhed at the 
Common Law as a Diſturber, if he that entred the Caveat be found 
there to have the better Title ? And if not, Whether he may not be 


puniſhed in the Spiritual Court for his Breach of the Canon ? Pax. 
ſon's Counſellor 16. nc 
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CH AP. XXI. 


What Remedy for a Clerk preſented, if the 
Biſhop refuſe to admit him, &c. Of Du- 
plex Querela, & Jure Patronatus. 


x 


TheRemedy T HES E Things being thus premiſed, I come to the Queſtion, 
2 —4 1 What Courſe a Clerk may take, or what Remedies he may 
s make uſe of, if he be ſtopped in taking a Title to an Eccleſiaſtical 
Benefice ? And firſt if he be refuſed by the Biſhop. N 
By the o- When the Biſhop doth without good Cauſe refuſe, or unduly de- 
dinary- lay to admit and inſtitute a Clerk to the Church to which he is pre- 
ſented, the Clerk may have his Remedy againſt the Biſhop in the Ec- 
cleſiaſtical Court, as the Patron may in the Temporal Court. 
A Duplex Firſt, The Clerk may have his Remedy in the Eccleſiaſtical Court, 
Qwerelain and that before the Ordinary to whom Appeals are to be made, vis. 
A by the Way of a Duplex Querela, that is, if a Biſhop doth refuſe, 
then before the Archbiſhop in his Court of Appeals, and if an Arch- 
biſhop doth refuſe before the Delegates, and if the Biſhop doth admit 
the Clerk, and then doth refuſe to inſtitute him, the Clerk may have 
the ſame Remedy againſt the Ordinary, to enforce him to do his Du- 
ty, Hutton's Caſe, Hobart 15, that is, the Clerk preſented having ex- 
hibited his Preſentation to the Biſhop or his Vicar General, (he having 
Power to inſtitute) and being refuſed, or unjuſtly delayed, complain- 
ing to the Judge of Appeals thereof, the Judge is wont to write to 
the Biſhop in Form of Law, and this Writing they call a Duplex 


Querela. 
The Con- This Duplex Oxerela is to contain a Monition to the Biſhop or his 


What it is. 


tents, with a Vicar-General, having Power to give Inſtitution, that within a certain 


. Time, (vis. ) Nine or Fifteen Days, he admit the Party complaining; 
and alſo a Citation, whereby the Biſhop may be cited to appear by 
himſelf or Proctor at a Day after, in Caſe he doth not inſtitute, &c- 
to ſhew Cauſe why, by Reaſon of his Negle& of doing Juſtice, the 
Right of Inſtitution is not devolved to the ſuperior Judge. It is allo 
And an In- expedient, that the ſame Duplex Ouerela doth contain an Inhibition 
hibition. to the Biſhop and his Vicar (if he hath the Power of Inſtituting), that 
nothing may be done by either of them, pendemnte lite, to the Preju- 


dice of the Party complaining. 'The Clerk refuſed, having obtain 
1 | | | rom 
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niſhed as aforeſaid, the Clerk is firſt to repair to the B 
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from the proper Judge a Duplex Onerela, is to take Care that ſome BY Dupler 
Perſon ſu Aebi learned for * "bes doth admoniſh the Biſhop , 
to admit him, and do him Juſtice, within the Time mentioned in the Biſhop to be 
Nuplex Operela, and alſo according to the Contents thereof to inhi- a, 
bit the Biſhop : If the Biſhop, after he is admoniſhed to inſtitute the Upon Refu- 
Preſentee, ſhall expreſly refuſe to admit kim, the Mandatory may — 81 NI 
preſently cite the Biſhop to appear according to the Contents of the 
Duplex Querela; but if no Refuſal be made, the * being admo-—ʒ 

iſhop or his Vi- if no Refu- 
car (if he inſtitute) on the third Day after, if no more than nine ** 
Days are mentioned in the Duplex Oyerela, or on the fifth Day af- 
ter, if fiſteen Days be appointed therein, and to exhibit his Preſenta- 
tion, and to require Admiſhon and Juſtice in all Reſpects to be done 
him, and to offer himſelf ready to ſubſcribe the Thirty-Nine Articles 
of Religion, and the Declaration as required by Law, and to take the 
Oaths of Supremacy, and of Canonical Obedience, (5c. and to do 
every other Thing required by Law to be of him performed, in re- 
ſpect of his Admiſhon and Inſtitution unto that Benefice. And this he 
is to do two Times more, if not received, vis. every Third, or every Repetition. 
fifth Day, according to the Time given in the Duplex Yperela. But 
if he cannot come to the Preſence of the Biſhop, he is to proteſt his 
Readineſs to receive his Admiffion, &c. and to fubſcribe, (5c. as afore- 
ſaid, and to have at leaſt two Witnefles thereof. If the Biſhop ſhall 
not do the Clerk Juſtice within the 'Time limited after the Expiration 
thereof, the Party preſented is to take Care that the Biſhop be cited 
according to the Tenor of the Duplex Onerela. If the Perſon that Citation. 
is to cite the Biſhop cannot come to his Preſence, he is to ſignify to 
ſome of the Biſhop's Servants, that he hath a Duplex Ouerela at the 


Proteſtation. 


| Inſtance of A. B. the Perſon preſented to the Church of of C. to be 


by him executed, and to deſire that he may come to the Preſence of 

the Biſhop. If he may not come to the Biſhop's Preſence, fo that he 

cannot cite him, the Preſentee is to expect till the Day in which the 

Biſhop ſhould appear, had he been cited, at which Time he is to be 

called, and if he appear not by himſelf or Proctor, a Citation, Vis Citation, Viis 
& Modis, is to be deereed, which is to be executed perſonally, if the © Mi. 
Biſhop may be ſpoken with, and if not, then by affixing it to the out- 

ward Doors of the Biſhop's Palace, or of the Houſe where the Biſhop 

reſides, or of his Cathedral Church. After the Biſhop is cited, whe- 

ther by the firſt or by a ſecond Mandate, the Perſon citing is to certify _ 

to the Clerk or his Proctor by his Letters, or by ſubſcribing upon the Certificate. 
Backſide of the Mandate, the Day of executing the Monition, to in- 

ſtitute, and the Inhibition, the ſeveral Days of the Preſentec's asking 
Admiſſion, and the Day of his citing the Biſhop, and if the Biſhop re- 


. fuſed expreſly to admit, that alſo is to be certified. If the Biſhop 


appear not at the Day, upon the Petition of the Preſentee's Proctor, 
the Biſhop being thrice called, is by the Judge pronounced Contuma- Contumaey 
cious, and as a Puniſhment of his Contumacy, the Judge doth pro- Pronounced. 
nounce the Right of inſtituting the Preſentee to his Benefice, to be de- 
volved to the ſuperior Judge, and doth decree that the Clerk ſhall be 
inſtituted, and that he will write to the Archdeacon or Ordinary of 
the Dioceſe where the Church is, commanding him to induct him. 
Then the Clerk is remitted (if the Proceedings be in the Court of the 
Arches or Audience) to the Archbiſhop to examine him, and the Arch- 
biſhop approving of him, returns him with his Fiat Iaſtitutio 5 = 
udge, 
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udge, who before he inſtitutes, is wont to require a Bond of the Pre- 


\_, Tentce to ſave him harmleſs upon that Account, But if the Biſhop 
ar; and doth alledge ſome juſt Cauſe why he refuſed tbe 
Clerk, then are they to proceed to the Trial of that, as in other ſum. Mi 


I bimop ap- mary Caufes. If the Cauſe alledged by the Biſhop be not proved, 


2 omg the Judge pronounces as before for his own Juriſdiction, and the Bi- 
Cauſes, ſhop is to be condemned in Expences ; and ſo if he doth alledge an 
inſufficient Cauſe, as that the Church is litigious, for this he ought to 
have: tried. If the Reaſon of the Biſhop's Refuſal was for that the 
Church was full before; or was become litigious, the other Clerk con- 
cerned may appear when the Gen 4 ſhould, and defend his Cauſe as 
his own, and in his own Name, or having obtained the Biſhop's Man- 
date, he may employ a Proctor to manage his Defence in the Biſhop's 
Name, and then the Judge ſhall not pronounce for his own Juriſdiction, 
if the Church be not full, unleſs upon Cauſe after appearing. Sce for 
this Matter, Clerks Praxis, Tit. Duplex Querela, &c. And this 
Way of proceeding in'this Caſe againſt a Biſhop is allowed of by the 
No Prohi- Common Law, Huttons Caſe. Hobart 15, and no Prohibition lies for 
bition. the Biſhop, in Stoke's Caſe v. Sykes. Hill. 2 Car. Latch 192. 
| Though the Clerk be relievable in the Spiritual Court as is afore- 
Patron's Re- ſaid, in caſe that he be not admitted, & c. yet the Patron hath no 
medy. _ Remedy there for any Diſturbance ; and therefore if the Church being 
litigious by reaſon that two have preſented to the inferior Ordinary, 
and one Patron doth libel in the Court of Audience, affirming the Ti- 
tle to preſent to be in him, this Libel being of the Nature of a Decla- 
ration, upon a Ouare Tmpedit at Common Law for the Right of pre- 
ſenting, and ſo for a 'Fhing triable at Common Law, a Prohibition 
lies. Paſch. 13 Fac..B. R. Baile and Sir Henry Mallop's Caſe. Rolls 
1 Rep. 173. n 3 | 
If Biſhop ſues Ane if the Biſhop be ſued by a Duplex Qnerela for refuſing one 
for Prohibi- Clerk, and after doth inſtitute the Clerk of another Patron, and then 
9225 doth ſue for a Prohibition againſt the Clerk that ſues him in the Spiri- 
tual Court to ſtop his Proceeding there, tho' a Prohibition be granted, 
yet a Conſultation may be had; the Libel containing nothing but the 
Contumacy of the Biſhop, in admitting perderte lite, eſpecially after 
he was inhibited; for he is to be puniſhed by the Spiritual Judge, al- 
though the Biſhop to have a Prohibition doth ſuggeſt to the Court, that 
there is no ſuch Church in his Dioceſe to which the firſt Clerk was 
preſented. Trin. 31 Elis. B. R. Hug v. the e of Landafe. 
1 Leonard 181. Trin. 15 Fac. Middleton v. Lawte. Moor 879. 
If two Clerks So if two Clerks be preſented by one Patron, and the one doth ſuc 
2 vio” ut the other by a Duplex ee a Prohibition doth not lie before Inſti- 
r by Dodderidge; but one denied it, and ſa id, that it had been 
reſolved to the contrary; to which Dodderidge ſaid, that then the 
Induction was pendente lite. Hill. 2 Car. Stoke v. Sykes. Latch. p. 
1995; 12 1; | WET LIN! LD 053, Me) Hi: oi 
If Biſhop ſu- If a Biſhop. refuſing a Preſentce, be ſued thereupon before his Me- 
*. before his tropolitan, whereupon the Metropolitan doth ſend to ſuch Biſhop a 
erropolt- Monition to receive the Clerk within a certain Time, or elſe to appear 


, e. before him to anſwer as aforeſaid, and the Biſhop doing neither, the 
Archbiſhop doth receive the Clerk and inſtitute him, and by his War- 
rant cauſe him to be inducted, and after the Biſhop and the Preſentee 

Aer ſues of another Patron do ſue in like Manner before the Delegates to void 

Dae me the Inſtitution made by the Archbiſhop as null, and by Conquer 


Delegates. 
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not proceed againſt an Incumbent after that he is inducted into the 
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the Induction is void alſo, ſuch Suit may be ſtopped by a Prohibition; By Quare- 

for if by Induction, which is a Temporal Act, and triable by Tem- , 
oral Law, the Church is abſolutely full, it may not be avoided but | 

4 a Suit upon a Quare Iinpedit, or the like, at the Common Law, 

and may not be. undermined by alledging Inſufficiency in the Inſtitu- 

tion in the Court Chriſtian. Hutton's Caſe. Holart 15. Mich. 12 Fac: 


Rowth v. the Biſhop of Cheſter. Moor 861. Trin. 15 Fag. Middleton 


. R. Hitching v. Glover. Roll's Abr. 2. 283. By which it appears, 
that after another Clerk is inducted, this Way of proceeding by a Du- 
plex Qperela in the Spiritual Court is not to be uſed, though the Duplex Que- 
Church be filled by the Biſhop pendent the Duplex Querela. And it aeg. 
is generally ſaid, that after a Clerk hath got Induction he is not to be ; 
ueſtioned, neither as to the Validity of his Inſtitution, nor of his In- 
uction. Trin. 9 Fac. B. R. Holr's Caſe. 1 PBrlftrode 179. And ac- 
cordingly, if a Man be admitted, inſtituted and inducted to a Church, 
and after be deprived, for that he was inſtituted againſt the Courſe of 
the Canon Law; this is a void Sentence of Deprivation, for that it 
is now a Lay-Fee by Induction. Hil}. 15 Fac. B. R. Hitching v. Glo- Lay-Fee by 
ver. Roll's Abr. 2. p. 282. And it is alſo held, that Inſtitution can- Induction. 
not be voided by Scntence in the Spiritual Court, for which Linwood 
is vouched; and if ſo, this Remedy by os” rag Ozerela mult fail, if 
a former Clerk be inſtituted, although unjuſtly. Mich. 15 Fac. B. R. 
Ron?'s Caſe, Popham 133. But in Of and Beſt's Caſe. Trin. 18 - 
Car. 2. B. R. 1 Siderfin 293, it is agreed, That if after Induction After Indu- 
the Spiritual Court goes about to repeal the Inſtitution, a Prohibition Gion a Pre 
ſhall be granted; but if the Repeal be before Induction, there no Pro- bition. 
hibition thall go; and where it is ſaid, that the Spiritual Court can- 


Church, that is not to be intended generally ſo underſtood, for without 
Doubt, the Spiritual Court, after the Clerk is inducted, may proceed Deprivatior, 
againſt him, and deprive him upon the Account of Crimes he may be 3 Indu- 
guilty of, or any Incapacities he lies under, as they may deprive any ; 
Incumbent upon the Account of Simony, as hath been before obſerv'd, 

or if he entred into Deacons Orders before Twenty-Three Years of 

Age, and into Prieſts Orders before Twenty-Four, as was Roberts and 

Pain's Caſe. 1 Fac. 2. B. R. 3 Modern Rep. 67, and no Prohibi- 

tion in ſuch Caſes ſhall be granted: So if he be a Drunkard, or other- 

wiſe of an ill Life and Converſation, as was ſaid by the Court in 


that Gale ——-- | 

If a Clerk be unjuſtly refuſed, or delayed by the Biſhop, though Proceedings 
he may have the aforeſaid Remedy, yet his Patron. may alſo bring his -- nA Lo 
Writ of Cuare Impedit, or Darrein Preſentment, as his Caſe ſhall ing 
require, and thereby enforce the Admiſhon and Inſtitution of his 

Clerk ; but though the Patron ſhould fo proceed againſt the Ordinary ( 
tor diſturbing him to preſent, yet the Clerk may alſo procecd by a 
Duplex Onerela againſt him in the Eccleſiaſtical Court, as ſeems to 

be implied by Hutton Caſe. Hobart 15. And if by Means of ſuch 
Proceeding, he doth get himſelf to be inſtituted and inducted, yet 

this is no Abatement of his Patron's Writ ; but if the Patron be put 
afterwards to ſue for a Prohibition to ſtop a Suit in the Delegates, 

brought by any Perſon to avoid his Clerk's Inſtitution and Induction, 


e * 2 "i a3 5 3 - * | 
— . 2 2 r 4 — - CR We wo * ” . 
% - 8 . — — *;- . 15 . * rr 22 - . 
IT Ke ot 2 4 3 — ** * * LF 3 18 Fs... _ D 4 5 1 
Y „ } ah. — * 2 — ap = - 5 WW 3 1 — es a a. — — 1 . — 8 , 2 — 
K 2 A A * — * "II * — 2 , 2 22 3 2 . ...... — — — . C — — ST 2 : 2 
. - n 6 : — — —— — - _ ' os - a 0 we - INES oy — —— — - 
— —— 2: 2.” 8 { I 4 — r 5 — — hu ren EA's l — ö 0 — 
_ x 2 * > . ot — 1 . . — - = Don 
b _ SA hw. ..- ** — : 0 . - —"v ton — — RN * 1 — 
3 a - \ 2 — I . 2 * 2 4 — = 
1 7 — 


— 


— n 333 


2.47 7 . 4 x 
5 „ 
1 1 eos _ 6 «4 
* 4 
> 2 enen 
2 * * 
— by 


had upon his Suit in the Eccleſiaſtical Court from the Metropolitan, 
the Patron muſt make bis Surmiſe, That the Church being full of A Surmiſe by 


s t „ his the Patron. 
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Bento on bis Preſentation, they attempt to avoid it ih the Spiritual Court, upon 
. Protence that che Inſtitution is null, and by Conſequence the in. 
* duction alſo, without making any Mention of the 12255 Inpedit; 
otherwiſe, that his Hare Tmpedit will abate by his ohen ſliewing. 

In the Ee- Hutton's Caſe. Hobart 15. Lure. . But whatever the Patron pleaſeth 
ro ogg ae to do; the aforeſaid Courſe of Proceeding in the Eccleſiaſtical Court 
fortheClerk. is the moſt proper Remedy, that the Clerk can uſe, in cafe he be re. 
fuſed by the Biſhop upon the Account of any perſonal Fault or De. 
fect; and not on! becauſe by ſuch Court, the Clerk in a ſhort 
Iime, at leſs Charge, and Hazard of Iofin '& his Living by Errors 
.- (which are eaſily fallen into at Common 100 may gain Inſtitution 
but alſo becauſe, although his Patron bring his Action at Common 
Law, for refuſing his Clerk for Crime or Inſufficiericy, ſuch Cauſe of 
Refuſal ſhall be tried by, a Spiritual Judge; that is, if a Bifhop re. 
fuſe by the Metropolitan of the Proyince, as was granted by Shuttle 


worth: Serjeant. Mich. 30 Elis. C. B. in Specot's Cafe. 3 Leonor} 


If Refuſalbe 199, ſame Caſe in eee oF; 1% the Archbiſhop of rb fe- 
Wo of 155t. fuſe, the Cauſe of Refuſal ſhall be tricd by himſelf only; by Dyer, 
but Mantvuod Juſtice ſaid, that it ſhould be, tried by the Archbiſhop 
of Canterbury: But that I doubt, and the HE Sica) Judge is to 
make Certificate of his Judgment to the Temporal Court ; upon 
which they may proceed to Sentence, But if the Party in whom 
Diſability is alledged be dead before his ſecond Examination, fo as 
Trial by the he cannot be examined, the Trial of his Ability or Diſability Thall 
8 be by the Country, for which was cited 39 Ed. 3. Mich. 15 Elis. 
C. B. Leonard z. part 199. 40 Ed. 3. 254 Ed. 3. 26, and by 
Dyer. Mich. 15 and 16 Hg. C. B. Dyer 327, Mich. 8 Zac. No- 
bert's Caſe. 2 Croke 269. Matſon and Baker's Caſe. 20 Car. 2. 1 K. 
derfin 390. So in a, Quare Impedit againſt the Archbiſhop of Car- 
- rerbury, if the Ability of the Clerk come in Queſtion, it js ſaid by 
 Hardres Serjeant, that it ſhall be tried by the Country, and not by 
(any inferior Ordinary. Trin. 1656. Hardres 65, and the ſame Reaſon 

ſcems to be as to the Archbiſhop of Y,. | 
If full, or This Remedy alſo is proper for the Clerk, in caſe the Biſhop doth 
tex" how refuſe him upon Pretence that the Church is full; for that full or 
not full, for the moſt Part, ſhall be tried by the Certificate of the 
Biſhop, being that Plenarty is by Inſtitution, but void or' not void, 
being an Act notorious to the Country, and diſtinguiſhable by them, 
ſhall be tried by the Country, Mich. 20 Car. 2. Watſon v. Bokir. 
1 Siderfin 390, but whether the Church be void by Deprivation or 
Ceſſion ſhall not be tried by, the Ordigary. 15 E. 4. 25. Roll's 2 Alu. 
Tit. Tryal 583. Yet. in the Caſe of Watſon and Baker, as reported, 
2 Keble 446, it's ſaid, that the Court was of Opinion that Voidance 

by Reſignation ſhould be tried by ,the Country. 3 3 

8 If the Clerk be refuſed by the Biſhop, upon a Pretence only that 

ay DY 7 , ' 8 "ar 34 *L 2b” 16 j | bf 
requiring a , the Church is become litigious, he may have his Remedy by the fame 
Fure Patro- Biſhop that refuſed, by requiring the ſaid, Biſhop to award a Jure 
an, Patronatus, to enquire in whom the Right of, preſenting is and 
where a Jure Patronatus is awarded, the Ordinary ought in Juſtice 
to admit him, in whom the Right is ſound by the Verdict, and cer- 
tified to be by the Commiſſioners, although it be found and certi- 
fed againſt the true Patron. 34 H. 6. 11. 34 JI. 6. 38. And accord- 


ing to the Commiſſioners Certificate, in caſe they certify dae 
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what is found, 22 H. 6. 30, for the Ordinary is a Judge in this Cafe, OE Mp 
and therefore ought to carry himſelf indifferently amongſt Pretenders ; (Ay 
and having put the Patron to the Charge of an Enquiry, he ought | 
in Juſtice to follow the Verdict and Certificate, eſpecially becauſe the 7, f6itow 


oy hath provided this Means to ſatisfy the Bithop, and to ſecure the Verdi. 


him from being puniſhed as a Diſturber, if he pleaſe to follow ſuch 
Verdict as ſhall be given and certified to him. Paſch. 17 Fac. Sir Will. 
Flois v. the Archbiſhop of Zork, Taylor and Biſhop. Hobart 317. 
And if the Biſhop in going againſt the Verdi& chance to admit the 
Clerk of the true Patron, yet this will not excuſe him from Diſtur- 
bance in a Oyare Impedit brought againſt him by the Perſon for 
whom the Verdict was found, for it is no Plea to ſay that he admit- 
ted the true Patron's Clerk. However, the Biſhop is not compella- Pimop not 
ble to award a Jure Patronatus when the Church is litigious, nor compellable. 
after he hath awarded it, to follow the Verdict given, but if he 
- pleaſe may inſtitute the Clerk of the Patron he takes to have the 
better Title, either before a Jure Patronatus is awarded, Hitchin, 
and Glover's Caſe, Rolls Rep. 227, or whilſt it is depending, or 82 
ter it is executed, although it be contrary to what is certified, and 
the Biſhop having ſo admitted a Clerk to the Church, he is not to 
be ſued in the Spiritual Court for that Cauſe; if he be, he may have 
a Prohibition to ſtop ſuch Suit. But if the Patron of the Clerk that 
is rejected, doth bring his Care Inpedit againſt the Biſhop, &c. and Qrave Impedit 
will maintain him to be a Diſturber, if either the Patron whoſe W tber 
Clerk he hath inſtituted will not plead and defend his Title, (for the Biſhop. 
the Biſhop may not do it) or if he doth defend it, and the other be 
found to have the better Title, the Biſhop will be puniſhed as a Di- 
ſturber, whether his Caſe be, that after the Church became litigious, 
he upon Requeſt refuſed to award a Fare Patronatus, and inſtituted 
without it, or whilſt it was depending or having awarded it, he inſtituted 
contrary to the Verdict, or if ſuch Patron doth not name the Biſhop in 
his Writ, but only the Patron and Incumbent, and proves his Title, by 
the Opinion of Hobart, he may have an Action upon the Caſe againſt 
the Ordinary for that wilful Wrong and Trouble he hath put him to, Aion upon 
and recover his Coſts and Damages, not in reſpect of the Value of e Cx = 
the Church, (for there is no Damage for that by the Common Law, | 
but by the Statute of VMeſtim. 2.) but for the Injury and Wrong he 
hath done him by ſuch Admiſſion ; but if he name the Ordinary in 
his Quare Tmpedit, he can have no ſuch Action, and if he doth not 
name him, yet he cannot have ſuch an Action upon the Caſe before 
he hath tried his Title in a proper Action, and againſt the proper 
Parties; but if he happen to inſtitute the Clerk of him that upon 
Tryal at Common Law is found to have the better Title, the other 
is without all Remedy againſt the Biſhop, as much as if the Biſhop 
had awarded a Jure Patronatus, and followed the Verdict given 
thereupon. Paſch. 26 Eliz. C. B. Gerrard's Caſe. 2 Leonard 168. 
Paſch. 17 Fac. Sir William Elvis v. Archbiſhop of York. Taylor 
and Biſhop. Hobart 318, and Lord Stanhop's Gaſe. v. Biſhop of Liu- 
colz, &c. Hobart 242. See Chap. 20. . 
This Enqueſt by a Fare Patronatus is by Law allowed, not only 
for the Security of the Ordinary when a Church is litigious, ſo that The Effects 
Diſturbance may not be imputed to him, if he duly procecd therein, 5B ook 
and act according to the. Verdict thereupon given, and as a Remedy by 28 
> 9 Which 
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which one of the Pretenders Clerks may have Admiſſion, and fo the 
Cure may not be long neglected; but alſo to ſatisfy the Ordinary whey 
the Church is not litigious, that is, when but one Perſon doth pre. 
ſent, if the Biſhop doubts that he who preſents hath no good Title 
to the Advowſon, or preſent Avoidance of the Church. Paſch. 17 


Ja. Sir William Elvis v. Archbiſhop of Tork. Taylor and h 
C 


When the 
Jure Patro- 
natus is by 
Commiſſion. 


Publick 
Edict. 


Oar or Cer- 
tificateof the 
due Execu- 
tion of Ci- 
tations. 


What Num- 


ber. 


ber. 


Hobart 317. And indeed, the Biſhop if he pleaſe may enquire of t 

Right of every Perfon that preſents a Clerk to him, by awarding a 
Fure Patronatus before he admits. his Clerk. 21 H. 6. 15 And it in 
ſuch Caſe it be found that a Stranger hath a Right, if the Stranger 


doth preſent in {ix Months, the Ordinary is to admit his Clerk, but if 


he let the ſix Months paſs, the Ordinary is obliged to admit the Clerk 
2 the Diſturber, and ſo is however barred of the Benefit of Lapſe, 34 

6. 40. £5 

When a Jure Patronatus is awarded the Biſhop doth proceed either 
by himſelf, or, and that more uſually, by a Commiſſion made under 
his Seal to certain Perſons as beſt pleaſeth him : If by Commiſſion, 
then it is done after this Manner ; 'The Top doth appoint to fit in 
the void Church on a certain Day, and doth decree a Monition againſt 
the Patrons preſenting, and the Clerks preſented, to be. preſent there at 
the Day appointed to ſee the Proceedings. Alſo the Biſhop is to de- 
cree, and ſend forth a publick Edict againſt all ha ving or E to 
have any Intereſt or Right of preſenting to the vacant Chureh, to ap- 
pear at the Day and Place appointed, to ſhew their Right, Gc. And 
this publick Edict is to be affixed to the Door of the void Church in 
Time of Divine Service. And againſt the Day of Appearance, certain 
Articles are to be prepared, which are to contain the Particulars about 
which the Jury are to enquire, iz. $ .) Whether the Church be yoid, 
and how it became void e (2.) Who preſented at the laſt preceding 
Avoidance, and to the two foregoing Avoidances ? $39 Whether the 
Perſons preſenting, pretented in their own Right? (4.) In whom the 


Inheritance of the Advowſon is, and who ought to preſent to the void 


Turn? (5.) Whether any of the Clerks preſcnted be known, or ſuſ- 
pected to be guilty of any Crime rendring him capable of Admiſſion 
to the ſaid Benefice, as Hereſy, Simony ? Cc. ES 

At the Day appointed for this Enquiry, the Perſon or Perſons exe- 
cuting the aforeſaid Mandates or Citations, are to make Oath of the 
due Execution thereof, or the Execution of them may be certified up- 


on the back-ſide of the ſaid Mandates, which muſt be done under 


ſonie authentick Seal, 218. of the Archdeacon, Commiſſary, or Rural 
Dean, againſt which Day, the Biſhop is alſo to ſummon a Jury for 
this purpoſe by way of Citation, which Jury is to conſiſt of fix Clerks, 
and fix Lay-men that live near to the void Church, and then the 
Parties cited, and thoſe of the Jury are to be publickly called, and if 
any of the Jury appear not, being duly ſummoned, they may be pu- 
wiſhed, that is, the Clergy-men by Sequeſtration, the Lay-men by Ex- 


communication, and ſo compelled to appear; but leſt any fail, it is 


beſt to ſummon more than the Number of Twelve, for that more, if 
the Judge think fit, may be ſworn of the Jury, provided that there be 
an equal Number of the Lay and Clergy. And if others, eited ap- 


Equal Num- Pear not, they are to be pronounced. contumacious, and the Proceed- 


ings are to go on however, & in Pauam Contumaciæ of them that do 


which 


not appear. If ſix Clergy, and fix Lay-men appear to be of the Jury, 
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give their Verdict. | | | 
If the Verdict be, that one of the Prefenters is Patron, or hath 
Right to preſent to the Avoidance, his Clerk ought to be admitted, 2 
unleſs they find alſo, that the Clerk is guilty of ſome Crime. But ſup- 5 ney [74x 
poſe Jury will not give any Verdict, or that they be equally divided, e. MEAN 
half tor one Patron, and half for the other, or give a ſpecial Verdict, 
Opare, what farther Courſe is to be taken, iz. Whether the Biſhop 
may fummon a new Jury, or ſuffer the Church to lapſe, as if no 
Jure Patronatus had be awarded, which I rather think. Fide, Clark's 
777 cap. 98, 99, 100, Parſon's Counſ. 19, 21. 34 H. 6. 41. 35 

6. 19. | 

The Biſhop is not bound to make this Enquiry in Perſon, but may Fortes to 
(as is uſual) ſubſtitute others, either of the Clergy or Laity, by his muifeners. 
Commiſſion under his Seal to act for him; but if his Commiſſioners 
negle& to execute their Commiſſions duly, it will not exeuſe the Bi- 
ſhop, for that they are of his own making: But the Cioilians ſay, that 
the Commiſſioners ſhall be named by the Parties, and they only ſhall 
be prejudiced by the Commiſſioners Neglect. Parſox's Counſellor 22, 
And Note, That the Jure Patronatus ſhall be ſued at the Coſts of 
the Party, or his Clerk, and not of the Biſhop. Br. Quare Impedit 


12. 34 H, 6. 38. 5 H. 7. 22. a. contra. Bro. Coſts 2. 
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CHAP. XXII 


Of the Writs of Quare Impedit, Ne Ad- 
mittas, Quare Incumbravit, and Afife 
of Darrein Preſentment, for what and 
for whom they are maintainable, and upon 
what Serfin, &c. . 


the Patron 


the Biſhop doth unjuſtly refuſe or delay to inſtitute him, &. againſt the 
t is, until ſuch Time as another Clerk is inducted, or at leaſt inſti- Bihop, &. 
ted, ſo as hath been ſaid, upon what Account ſoever the Patron is 
diſturbed in preſenting, he, generally ſpeaking, may have his Remedy at 
the common Law againſt the Biſhop, and all other Diſturbers. 


A Pa- 


A S the Clerk may have his Remedy in the Eccleſiaſtical Court, if Remedy for © 
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Remedy r A Patron is ſaid to be diſturbed, in preſenting; either when the Bi. 
debt e ſhop hath admitted and inſtituted a Clerk, upon the Preſentment of 
V andther pretended Patron, or when the Biſhop will not admit the Pa. 
N tron's Clerk preſented to him upon any Pretence; but if the Ordinary 
diſturbed in ha th filled the Church by a wrongful Collation, the Patron is not 
preſenting. thereby diſturbed, and therefore in ſuch Caſe the Patron muſt actual. 
| ly preſent, and the Ordinary muſt refuſe to admit his Clerk before the 
Patron can bring his. Action ; for though the Ordinary hath collated, 

yet the true Patron may preſent to the ſame Ordinary, and he may in- 

ſtitute, Sc. his Clerk, and then the two Clerks in Treſpaſs, Ejea- 

ment or Aſſiſe, ſhall try who hath the better Title. Grendon's Cafe, 

Plowden. 500. h. Neither is the true Patron diſturbed by a Stranger' 

preſenting a Clerk to the Biſhop to be admitted to his Church, unleſ; 

the Biſhop hath admitted him accordingly; but the Biſhop's refuſing 

to admit the Patron's Clerk when preſented, is the Diſturbance, and 

| therefore the Patron, before he can bring his Action for any Diſturbance, 
By refuſing muſt cauſe his Clerk to tender his Preſentment to the Biſhop, and re- 
his Clerk. quire Admiſſion, and the Biſhop" muſt refuſe his Clerk, or elſe, tho 
the Biſhop be named in the Writ, he may at the End of the ix 
Months collate for Lapſe. Jenkins Cent. 1. Caſe 19. Paſch. 14 Jac. 
Brickhead v. Archbiſhop of York, Brownlow and Gouldsborough, 1 

rn . The ſame Caſe Hobart 200, that is, if his Church be not 
ſentment of filled, or only filled by Collation ; but if it be filled upon a Preſent- 
Stranger. ment made by a Stranger, the Patron is thereby diſturbed, and may 
bring his Action without making any Preſentment to the Biſhop, (as! 
conceive,) becauſe his Preſentment to the Biſhop when the Church is 

ſo filled is vain ; and if the Biſhop ſhould admit and inſtitute the Clerk 


upon ſuch Preſentment, all would be void. ? 
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Remedy by The Patron being ſo diſturbed that he hath Cauſe of Action thereby, 
13 E. 1, . 5 the next Thing is to conſider what Remedy the Law affords in ſuch 
Caſe moſt proper for him, and theſe Remedies muſt be either ſuch as 

are given by ſome Act of Parliament, or elſe ſuch as are by the com- 

mon Law. Firſt then it is provided, here an Agreement is 

made between many claiming one Advowſon, and inrolled befoze the 
Upon an A» Juſtices in the Roll, oz by Fine, in this Fozm ; That one ſhall p2e- 
rolled or pi (ent the firſt Time, and at the next Avoidance another, and the third 
Fine. Time another, and ſo of many, in caſe there be many; and when one 
hath pꝛeſented, and had his Pꝛeſentation which he ought to have ac- 

coding to the Fozm of their Agreement and Fine, and at the next 9: 

voidance he to whom the ſecond Pꝛelentation belongeth is diſturbed by 

any that was Party to the ſaid. Fine, oz by ſome other in his ſtead. 

It is pꝛovided, That from hencekozth they that be ſa diſturbed ſhall 

. — no need to ſue a Quare Impedit, but ſhall reſozt to the Noll 02 

Sheriff to And ik the ſaid Conco2d oz Agreement be found in the Roll oz Fine, 
give Notice, then the Sheriff ſhall be commanded that he give knowledge unto the 
* Diſturber that he be ready at ſome ſhozt Day, containing the Space 
| of Fifteen Days o; Thꝛee Weeks (as the Place happeneth to be near 
02 far) fo2 to ſhew if he can alledge any Thing wherefoze the Party 


: Zo OO ˙:à—̃ oO _ . _—_— . ee, Ah SE . 5 — ME I et NG Ge 
- he TR _ "NEE : = = -— ow = BE s 5 8 * 
— Wn 22 — N 
3 A hd bo + | FS - > - 
— - 3 , J b X. 4 * * * 1 
0 * 


* 
LI 


j 5 BY that is diſturbed ought not to p2eſent ; and ik he come not, oz Perad- 
1 venture doth come, and can alledge nothing to bar the Party of his 
Preſentation, by Reaſon of any Deed made 02 witten, ſince the ef 
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was made 02 intolled, he thall recover his Preſentation with his Da- Quart A: 
5 7 95 : 10 u 6 WAR PI 


This Clauſe of the Statute extendeth as well to Strangers of Blood, en 
as to Coparceners' who are Privies in Blood, and if one of the Parties, Cauſe. 
or his Heirs, or à Stranger uſurp in the Turn of another, the Party 
wronged is not driven to his Qyare Tmpedit, for it may be, that the 
Onare Hupedit, or Aſſiſe of Darrein Preſentment may fail, and yet he 
may have Remedy by this Branch of this Statute, for albeit there be a 
Plenarty of fix Months, yet the Party may have a Scire Facias upon Scire Facias 
the Roll or Fine, and therein recover the Preſentation and Damages. 
2 Inſtitutes 362. | £ | 4 
In other Caſes when the Patron is diſturbed in preſenting, though 
there lies no Action of the Caſe againft the Bifhop for not .inſtituting, 
as is ſaid. Mich. 12 Fac. B. R. in Powle and Godfrey's Caſe. Rall's 
1 Rep. 64. Yet wor rag he hath his Remedy by the Writ of Qare . 
Tmpedit, or of Darrein Preſent ment as his Caſe ſhall be, yea, though oi, Se 
the Patron be but an Infant, for of Advowſon of Churches, there be but ment. 
three original Writs, that is to ſay, one Writ of Right, and two of 
Poſſeſſion, ig. theſe of Cuare Impedit, and Darrein Preſentment. 
Ftat. 13 Ed. 1. cap. 4. And having already ſpoken of the Writ of 
Right in Chap. 13, theſe two Writs of Poſſeſſion, which indeed chiefly 
relate to this Matter, are here to be treated of. k 
But Note firſt, that there are other Writs: that are of Uſe to the Per- 
ſon that is to recover a Preſentment, as Ne Admittas, Quare Incun- 
bravit, and Ynare nom Admiſit ; the Writ of Ne Adaittas lies for a Ne Adnittas 
Patron of a Church after a Hare Impedit by him brought and depend- WEE». 
ing, 1s. returned 2 E. 4. 11. That is, if he doubt that the Biſhop will 77; 4 
collate, or admit the Clerk of another Perſon, Pendente lite. The Writ 
is to be directed to the Biſhop to prohibit him. Terms of Lua, Cuare 
Impedit, Mich. & Fac. in Langaale's: Caſe. 12. Cole 59, Go. Hits. 
Nat. Br. 37. Lit. F. But this Writ muſt be ſued out within; the fix 
Months, and not after, unleſs it be in the Caſe. of the King. . 
Orig. 31. a, and a Writ may be directed to the Chief - Juſtice of the 
Common-Pleas, to certify whether there be any Plea depending in that 
Court concerning that Church. Regiſt. Orig. 3 1. b. And if the Bi- 
ſhop doth admit the Clerk of any other Perſon pending. the Suit, and N 
he that brings the Ne Admittas doth recover, he ſhall have a Care Oyzre Incin- 
Imcumbrapit, and theroby remove him who came in Pendente lite, by bravit when. 
whatſoever Title he came in, and ſhall force him that hath Right to 
recover by Opare'Tmpedit. Mich. 3 Fac. B. R. Lancaſter v. Love, 
2 Croke 93. But if the N Admittas be ſued out before any: Writ of 
Quarèe Impedit pending, if a Quare Iinpedit be after brought, and made 
returnable before any Certificate had from the Chief Juſtice of the 
Common Pleas, whether there be ſuch a Suit pending or not, I ſup- 
pole it may be well enough. If two be in Suit for an Adyowſon, and 
the Biſhop doth admit the. Clerk of one of them within the ſix Months, 
and the other recovers,” he may have the Writ of Ouare Iucumbravit 
againſt the Biſhop, but one ſhall-not have this Writ of OCuare Iucimubra- 
%, without making mention in the Writ of ſome Recovery by him 


had. Regiſt. Orig. 3 2. B. Fitz. Nat. B. R. 42. K. And this Writ lies 
not but after a Ne Admittas ſued out. Fitz. Nat. Br. 42. b. tas, 
When a Onare Incambravit is brought againſt the Biſhop, if it be Upon ver- 
ound by the Verdict that the Biſhop hath incumbred the Church :af- Hy es he 
| | ter re re 


a Ne Admit- 


4 


Not till after 
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ter the Prohibition of Ne Admitras delivered to him, and within the 


ſix Months after the Avoidance, to the Damage of the Plaintiſt, the 


Damages taxed by the Enqueſt are to be awarded to the Plaintiff, and 
a Writ for him is to be directed to the Biſhop to diſineumber the 


Church; but the Temporalities of the Biſhoprick are not to be ſeiſed 
in this Caſe, for the Contempt, as they may be in an Attachment u 


Nonſuit. 
Second Writ. 


NQuare Impe- 
dit, &c. in 
what Caſes, 
Oc. for 
what. 


on a Prohibition; and if the Biſhop endeavour to prevent the takin 
of the Enqueſt, by alledging that he hath received the Clerk of the 
Plaintiff, and hath inſtituted him, this will not be allowed. 21 Eg, 3, 
3. Br. Ouare Incumbravit. But it is a good Plea for the Biſhop, that 
"af did not incumber the Church after a Prohibition delivered to him, 
If the Plaintiff be Nonſuit in a Writ of Ozare Incumbravit, he may 
have another Writ of Quare Incumbravit, and may vary from his firi 
Declaration. No. Na. Br. 48. 21 Ed. 3. 42. And note, that this 
Writ is to be brought in the County. where the Church is. 38 V. 6. 
15 Fitz. Nat. Br. 48. d. fl Hips LY, 

And now to conſider. in what Caſes the Patron may be relieved 


by the Writs of Care Impedit or Dorrein Preſentment : Firſt, a Pa- 


tron may have a Care Impedit for a Chapel, Prebend, Vicarage, 
Hoſpital. 18 Ed. 3. 1. Regiſt. Orig. 31. a, or other Houſe that is of 


the Advowſon of other Men, by Star, 13 Ed. 1. cap. 3. So a Ona 


 Tmpedit doth lie of a Donative, and the Writ ſhall be quod permittat 


ipſum preſentare ad Eccleſiam, and the Patron is to ſet forth the ſpe- 


| cial Matter in his Declaration, Coke Littleton 344, ſo it doth lie of a 


Free- Chapel, which a Man hath. by the Patent of the King, if the 
Sheriff will not put him into Poſſeſſion, 14 H. 4. 11. , fo it doth lic 
for a Deanery by the King, altho' that it be Elective, 17 Ed. 3. 40, 
and for an Archdeaconery, for it is not a meer Function, but is Lo- 


cal, in that an Archdeacon hath Locum in Choro: Alſo for a Pre- 


bend, by the Equity of the Statute of 13 E. 1. cap. 5. Trim. 31 E. 
C. B. Smallwood, &c. v. the Biſhop of Litchfield, &c. 1 Leonard 205, 


and Trin. 31 El. 3 Croke 141. 24 Ed. 3. 42. Paſch. 31 El. C. B. Sale 
v. the Biſhop of Litchfield, Owen 99. But it doth not lie of a Chan- 


Davreir Pre- 
ſentment. 


Difference 
between 
Darrein Pre- 
ſent ment and 
Quare Im- 
podit. 


ccllorſhip or Commiſſaryſhip, becauſe they are but meer Offices, tho 
they be granted for the Life of the Patentee, and are not local, ſuch 
Officers having no Place in the Cathedral. | 

And what is ſaid of the Qzare Impedit, I ſuppoſe is true, alſo of the 


Writ of Darrein Preſentment; only I find that the Writ of Darrein 


Preſentment is ſaid not to lie of Prebends, or Churches prebendated, 
altho that the Writ of Right of Adoowſor, and Quare Impedit doth 
lic thereof. Fitz. Na. Br. 32. d. 19 H. 3. Fitz. Darrein Preſent- 
ment 23. And the Reaſon given is, That an Aſſize of Darrein Pre 
entment doth require the Jurors to view the Church by the Words 
of the Writ ; and therefore out of Reverence to Cathedral Churches 
where Prebends are, theſe Writs lie not thereof. Jenſbius, Cent. 1. 
Caſe 1. — See 2 Inſt. 363. | 

. 'Tho? theſe Writs do lie even indifferently for the Preſent ments aforc- 
ſaid, yet they do not lie indifferently for all Perſons. Where a Man 
may have an Aſſize of Darrein Preſentment, he may have a 0are 
Tipedit, but not contrary-wiſe ; an Aſſize of Darreisn Preſentment 
lies where a Perſon or his Anceſtors hath preſented formerly to 4 
Church, in preſenting to which, being void, he is diſturbed ; but 84 
Onare Impedit lies upon Diſturbance for a Perſon that had never be- 
fore preſented, See Terms of Law; Onare Impedit. 
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Though | 
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an Advowſon may have this Writ. Rolls Abr. Part. 2. p. 382. po. 


eth, and after the Church doth void, he ſhall not have this Writ, 
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Though it be ſaid, that an Aſſiae of Darrein Preſentmetit doth lie Ditrein 
where a Perſon or his Anceſtors hath preſented formerly, yet if J. S: ws 
doth preſent in my Name, and with my Aſſent, and afterwards the whom. © 


Church becomes void, this is a ſufficient Preſentment for me to have hs 


an Aſſize of Dar ein Preſentment againſt J. S. for that this was as have Darreis 
my preſentment. Trin. 5 Ed. 1. Rot. 25. He that is Tenant in Fee of Preſentment. 


Tenant in 


And ſo may Tenant in Tail of an Advowſon, and is not driven of Ne- Tenant in 
ceſſity to his Quare 39 4 46 Aſſize 4. And not only he who hath Tail. 
the Freehold, but alſo he who is a Leſſee for Years only, having Leſſee for 
preſented before, may bring this Writ. Fitz. N. 31. J. 5 H. 7. 16. Years. 
J. Farfax contra. Kelkway 118. b. 50 Ed. 3. 14. by Holt. And ſo max 
Tenants at Will, who hath preſented. Rolls Abr. Part. 2. p. 380, Tenant at 
381. Contra, 50 Ed. 3. 14. This Writ, as hath been ſaid, is not only — 
maintainable upon a Preſentment made by him that brings it, but alſo 
upon a Preſentment made by any of his Anceſtors; and therefore an Heir 
that comes in by Deſcent, his Anceſtor having preſented, may main- Heir. 
tain this Writ, Britton, fol. 242. b, and the Preſentment of the Grand- 
father is ſufficient for the Grandſon to have it, who had never preſent- Grandſon. 
ed, if it be the laſt Preſentment. Trin. 5 Ed. 1. Rot. 25. And al- 
tho the Church became void by Reſignation, Deprivation, &c. yet 
the Writ ſhall be to enquire, Cuis Advocatus, Gc. Preſentavit ulti- 
man perſonam que mortua eft, &c. 6 E. 3. 41. b. But this Writ doth _ 
not lie amongſt Coparceners when one doth uſurp in the Turn of the e 
other, by reaſon of the Privity that is between them, and by the Words . 
of the Writ it is againſt him that adoocationem deforceat, 20 Ed. z. 
15 Ed. 3. Fitz. Darrein Preſentment, but in ſuch Caſe a Cuare Impe- 
dit lies, Jenkins Cent. 1. Caſe 1. And Note, That when 'tis ſaid, 
that to the Maintaining of this Writ, he that brings it, or his Anceſtor, 
muſt have preſented, it is to be underſtood, that the Clerk preſented Preſentation 
be alſo inſtituted, and Inſtitution without Induction is ſufficient, 38 H. gan Iftiu- 
6. 16. b. Poe 

To the maintaining of this Writ of Darreiz Preſentment it is fur- my m— 
ther required, That he who brings it have the ſame Eſtate, or Parcel fame Egate 
of the ſame Eſtate, by which the former Preſentment was made. E. f 
Roll's Abr. Part. 2. p. 38. Therefore if a Man, being Tenant for a- 
nother's Life of an Advowſon, doth preſent, and after his Eſtate is en- 
larged for his own Life, and then the Church doth void again, he ſhall 
not maintain an Aſſize of Darrein Preſentment upon the ſaid Preſent- 
ment, becauſe this is not the ſame Eſtate, nor any Parcel of the Eſtate, 
upon which the firſt Preſentment was made, but a new Eſtate. Kell- 


ey 118. b, | 
So if Leſſee for Years of an Advowſon doth preſent, and after his Not if E- 

Eſtate is enlarged for Life or in Fee, and then the Church doth void, dry oy 

he ſhall not have an Aſſize of Darrein Preſentment, becauſe he hath 

a new Eſtate by the Enlargement. The ſame Law is if Leſſee at Will . 

doth preſent, and after his Eſtate is enlarged for Life, - or for Years. If- 

Leſſee for Years of an Anvowſon doth preſent, and his Leaſe being einde 

ed, he takes a new Leaſe for Years of the ſame Advowſon, it ſeems - 

clearly that he ſhall not have this Writ, becauſe he hath another 

Eſtate than that upon which the Preſentment was made: Or, if Leſ- 

ce for Years, or for another Life, doth preſent, and after doth pur- 


chaſe the Reverſion, and then the Years expire, or. Ceſtuy que vie di- 
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whom. 


242 


Quare Inv for that he is in of another Eſtate; and fo it ſhall be, although that 
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the Church doth void during the Vears, or during the Life of the 


f | | 
whom.” Ceſtuy que vie, for the firſt Eſtate is extin by his own AR, and there. 


fore he ſhall not have any Benefit of the firſt Eſtate. Or, if the Gray. 


Baron and 


Feme. 


tee of the next Avoidance doth preſent, and then purchaſeth the 
Advowſon, he ſhall not have this Writ upon the next Avoidance, be. 
cauſe this is meerly a new Eſtate, and no Parcel of the firſt Eſtate up 
on which the Preſentment was made. 4 | 
If a Feme be Leſlee for Life of an Advowſon, the Remainder for 
Life to the Husband, the Husband preſents, and then the Wife dieth, 
the Husband ſhall not have this Writ at the next Voidance, becauſe 
that the firſt Preſentment was in the Right of his Wife by reaſon of her 
Eſtate, and now he is ſeiſed of another Eſtate in his own Right. So if 


the Husband, being ſeiſed of an Advowſon in the Right of his Wife, 


Tenant by 
Conrteſy, 


Where Par- 
cel of the 
Eſtate con- 
tinues. 


% 


Joint-Te« 
nants. 


If Eſtate 
decreaſeth. 


Quare Impe- 
dit the ſafeſt 


_ Courſe. 


Abatement 


ofthe Aſſine, Darrein Preſentment be brought, and after that a Quare [mpedit 


doth preſent, and after hath Iſſue, and then, the Wife being dead, 
the Church becomes void, the Husband ſhall not have this Writ, be- 
cauſe that now he ſeiſed of another Eſtate than that upon which he 
preſented before; for at the firſt he had not any Eſtate but only in the 
Right of the Wife, and now he is ſeiſed of an Eſtate for his own Life 
as Tenant by the Courteſy, dubitatur, Kellway 118. b, But if the 
Husband hath preſented after he hath Iſſue, and then the Wife doth 
die, and the Church doth after become void, the Husband ſhall have 
this Writ, becauſe that he had an Inception of an Eſtate for Life b 
the Courteſy at the firſt Preſentment, which by the Death of the Wit 
is become compleat. n | 5 

If Leſſee for Life of an Advowſon upon Condition to have the Fee 
doth preſent, and after the Fee doth accrue when the Church doth 
void, it feems that he ſhall have this Writ, becauſe that Parcel of 
the old Eſtate doth continue, and it had a Poſſibility of accruing at 


the Time of the firſt Preſentment. 


So if two Joint-Tenants for Years, Life, or in Fee, do preſent, and 
after one of them doth die, the Church after becoming void, the Sur- 
vivor ſhall have this Writ, becauſe he hath the ſame Eſtate that he had 
upon the firſt Preſentment. So if 'Tenant in Fee, or in Tail of an Ad- 
vowſon, upon Condition to have it for Life, or for Years, doth preſent, 
and after his Eſtate doth decreaſe, he ſhall have this Writ when the 
Church doth void again, becauſe he hath Parcel of the old Eſtate 
So if 'Tenant in Tail doth preſent, and afterwards become Tenant af 
ter Poſſibility, at the next Avoidance he ſhall have this Writ, becauſe 


this is a Remnant of the Eſtate Tail; for all which laſt Caſes, ſee 


Roll's Abr. Part. 2. p. 381. _ 1 78 8 
But ſeeing the Writ of Ozare Impedit doth lie for all Perſons who 


may maintain an Aſſize of Darrein Preſentment, it ſeems to be the 
ſafeſt Courſe to bring that Writ upon any Diſturbance : But altho' it 
be ſaid, That a Man may in many Caſes have either Writ, yet in no 
Caſe can he maintain both; therefore if the Plaintiff hath brought 4 
Onare Impedit upon a Diſturbance, and hanging the ſame, doth bring 
an Aſſize of Darrein Preſentment againſt the ſame Defendants, the 
Defendants may in pleading ſhew this ſpecial Matter in certain, and 
aver that both Writs are upon the ſame Avoidance, and the Writ 

Darrein Preſentment will be abated. Mich. 15 Fac. William At 


drews v. Archbiſhop. of Zork,: Mary Counteſs of Shretoſbury aud Ha- 


ker, Hobart 184, and Hutton 3, and Moor 883. For if an Acre 
or 


1 the 
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the ſame Avoidance, the Aſſize thall abate, and the Oyare Tmpedit Quare Im- 
ſhall ſtand, for the Quare Iupedit is of a higher Nature than the hae. . 
Aſſine. 10 Ed. 3. Statham in Darrein Preſentmnet 3, vouched by \X 
Juſtice Warburton in Hutt. 4. Regiſt. Orig. 30. a, and a Onare Impe- 
it is ſaid to be depending when it is returned. 2 Ed. 4. fol. 11, 
And it is alſo ſaid, that if he againſt whom an Aſſize of Darreim 
Preſent ment is brought doth bring a Oyare Impedit, the Darrein 
Preſentment ſhall abate. Regiſt. fol. 30. See Stat. Weſtin. 2. c. 5. 
which gives to him that is diſturbed the Ele&ion of one Writ or the 
other, but not both Writs. Mich. 15 Fac. Andrews v. Hacker, Hut- 
gr Patron that is diſturbed cannot have both a Quare Iin pedit May not 
and and Aſſize of Darrein Preſentment for the ſame Avoidance, ſo - Joe” 
neither can he have two Care Impedits : And altho' the Patron after dz. 
= the firſt Ozare Impedit brought, the Church remaining void, doth pre- 
ſent a ſecond Clerk to the Biſhop, who is as the former refuſed, 
and doth bring his ſecond Writ, and declare upon the latter Diſtur- 
bance; yet the ſecond Writ ſhall abate, becauſe the principal Effect 
of the Suit is to gain, and recover the Preſentation, and if the ſecond 
& Writ ſhould not abate, he ſhould have two Suits at once for the 
= ſame Thing: Beſides, the Nature of a Ouare Impedit is to be final up- 
on Nonſuit or Diſcontinuance; but this Way were to defeat the Law 
6 in that Point, and the Adding a new Defendant in the latter Writ 
* to the Defendants in the former Writ will not amend the Caſe, for 
= fill there are two Suits depending againſt one Man for the ſame 
T bing: But tis ſaid, that a Man may have as many Qware Impedits 
as he will againſt ſeveral Perſons. Trin. 14 Fac. Edward Earl of Unleſs a- 
Bedford v. William Biſhop of Exeter and Henry Wilſon, Hob. 157. ADS oe 
; © the ſame Caſe, Brownlow and Gouldsborough, 1 Part, 163. rs 
Concerning the Writ of Care Impedit, we muſt know, that altho' gare Impe- 
it be of more gencral Uſe than an Aſſize of Darrein Preſentment, * 3 
yet it doth not lie for all Perſons, and in all Caſes; for if, when a N * 
Church is void, the Ordinary doth by Wrong collate, and after the 
rightful Patron doth grant away the Advowſon in Fee, as by ſuch a 
Grant the Grantee cannot have the void Turn, ſo neither can the 


A — 4&2 — 


) 

: Grantor have any Action for it, he having deſtroyed, not transferred 

over all his Right and Remedy to it by his Grant of the Advowſon. 

Hill. 14 Eliz. Leake o. Biſhop of Coventry and Doctor Babington. 3 

: Croke 811. 6 Ed. 3. Br. Preſent. al Egliſe 62. From which it ſeems 

: to follow, that it one who is ſeiſed in Fee of an Advowſon doth 

mortgage the ſame for a Sum of Money, and the Money being not Ucon! 

0 © paid, the Grant becomes abſolute, and the Church doth then void: If * 
e during the Avoidance, the Money being paid, and the Advowſon re- 

t conveyed, the Mortgage doth get the Clerk inſtituted to the void 


0 Church, the Mortgagee is without all Remedy, altho' the void 'Turn 
a + was in him, and could not paſs by his Reconveyance of the Advow- 
s © fon; or if the Biſhop doth in ſuch Caſe collate, or other Perſon doth 
e get the Church filled by Uſurpation, both Mortgagor and Mortgagee 
d are without all Remedy for that Turn, Cuære. Yet it hath been 
= held, that if two Coparceners be of an Advowſon appendant to a Coparcener: 


- 7 Manor, and the Church voiding, the one of them doth alien before 

- Wo thcir Clerk is admitted, yet both of them ſhall have a Onare Impedit 

f WE for the void Turn, as being veſted in them. So if he that is ſeiſed of Dineifr 
c Land, to which an Advowfon is appendant, be diſſeiſed, and the Diſſei- 
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8 Diſſeiſor ſhall keep the Land, and by Conſequence the Advowſon for 
1 for the Diſſeiſſee againſt his own Fine cannot claim, and the Co- 


Se. 
N nuſee cannot enter the Right which the Diffeiſee had, being exting- 
by the Fine, 2 Coke 56. See Terms of Lae, Diſſeiſſor; but 1 Crops 


484, ſeems to be to the contrary. {7 7 
Muſt bebe. Allo it is to be noted, That when it is ſaid that the Patron may 


fore an Uſur- have his Remedy as well when the Church is full as when it is void, 
de com- jt is to be underſtood if the Patron doth uſe his Remedy before the 
* Uſurpation be ſo compleated, as that the Uſurper's Clerk may plead 
Plenarty by fix Months, for then that Turn is gone without Recoye. 

ry. Fenkins, Cent. 3. Caſe 7. But when an Uſurpation is fo com- 

leated, and when thereupon the Patron is barred of all Remedy at 

Law for the Avoidance that ſhall afterwards happen, ſo that he doth 

thereby loſe his Advowſon for ever without Remedy. Sce Chap. 10 

and 13. But Plenarty is not pleadable ordinarily by an Incumbent a- 


Plenarty. 
_ gainſt the King, for that he at any Time having Right may bring his 


Writ ; yet if a Clerk by Inſtitution and Induction upon the Preſentation 


of a Stranger, being become Incumbent, de facto, of a Church of the 


King's Gift, the King may by ſpecial Words confirm to ſuch Incum- 
bent, ſo that the King cannot afterwards remove him by a Spare In- 
pedit, 7 H. 4. 37, and by Popham; Trin. 4 Fac. King v. 
Brownlow and Gouldsborough, 1 Part 166, and Fenkins Cent 7, Caſe 
96, which ſeems alſo to be granted, Mich. 13 Fac. King v. Biſhop 
Where the Of Norwich and alios, Rolls 1 Rep. 235, but it is there ſaid, that the 
e . . . 
King's Con- King may preſent after the Death of the Incumbent. But if the King 
firmation is doth preſent to a Prebend, Ratione Temporalium Epiſcopi, ſede va- 
. cante, and before Inſtitution the King doth repeal his Preſentment, and 
after the ſame Preſentee is inſtituted and inſtalled by the Guardian of 
the Spiritualties, altho' that the King ſhould recite that the Preſentee 
was canonically inſtituted ex /wa Preſentatione, and ſhould ratify his 
Preſentation and Incumbency, yet the King may either preſent ano- 
ther, and his Admiſſion ſhall be good, or have his Remedy at 
Law to enforce the Admiſſion of another Preſentee, becauſe the Clerk 


was never in ex Preſentatione Regis, nor by Collation, or Inſtitution 


and Induction when the Confirmation was made; and ſo the Confir- 
mation being made of a Title when there was none, was void. Trin. 
Simile, 12 Eliz. Dyer 292. See 25 Ed. 3. fol. 47, 90. So if the King be u- 
ſurped upon, and the Uſurper's Clerk be only inſtituted, and then the 
King by his Letters Patents doth ratify and confirm to him his Eſtate 
for Term of his Life; this Confirmation will not bar the King, but 
he may bring his Writ and remove the Clerk, by Reaſon that he 
was not in Poſſeſſion for Want of Induction when the Confirmation 
was had, 7 H. 4. fol. 7, vouched by Manhood in Hare and Buckley's 
Caſe. Trin. 20 Fliz. C. B. Plowden 528. So if the Clerk be com- 
pleat Incumbent by Uſurpation, and the King doth bring his Ozare 
Dnpedit, and after the King doth confirm the Incumbent's Title, yet 
if the Court doth perceive that the Confirmation ſhall be to the 
Prejudice of the King. in After-times, the Court ſhall adjudge the 
Confirmation void, and proceed in the Care Impedit. 45 Ed. 3. 
19. Br. Preſentation al Egliſe 8. Quare. However, the Clerk who 
obtains the King's Confirmation in ſuch Caſe, muſt be as well induced 
Induction- as inſtituted, and otherwiſe the Confirmation will nothing avail him. 
11 H, 4. 7. Br. Omnare Impedit 150. 12 Ard 
2 | An 


Quare Im⸗ ſee doth levy a Fine to a Stranger of the Land to which, . the 
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And as the King, ſoß us I ſuppoſe, any common Patron may con- 
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QNuate Im⸗ 
peEdit, Ec. 


frm the Title of an Uſurper's Clerk to bar himſelf of his Remedy foz whom. 


to remove him, but if there be two Tenants in Common of an Ad- 
yowſon, and one of them being ſummoned and ſevered, the other 
doth recover alone; he that is ſevered after the Recovery cannot re- 
leaſe or confirm to the Incumbent, ſo as to bar the other that reco- 
vered; by Dodderidee, Haughton and Damport. Mich. 13 Fac. B. R. 
Fairbank v. Durham, &c. 1 Rolls Rep. 244. However, he may re- 
leaſe to the Uſurper, when his Clerk is inſtituted and inducted, and ſo 
bar himſelf of all Actions at Law, whereby the Uſurper's Clerk might 
be removed; but if divers Perſons, as Coparceners, be ſeiſed of an 
Advowſon, and one of them doth” releaſe to the Uſurper's Clerk all 
Demands, Actions, and Wrongs, touching the Preſentment ; this is on- 
ly available to bar him that doth releaſe, and not the others. Mich. 
39 and 40 Elis. C. B. The Counteſs of Northumberland's Caſe. 5 
Coke 97, and Moor p. 455, and 2 Anderſon 48. 1 

Alſo if a Preſentation be made by a Stranger to an Appropriation, 
upon which his Clerk is inſtituted and alſo inducted, yet the Patron 
of the Appropriation cannot have this Writ, becauſe by ſuch Induction 
he cannot be put out of Poſſeſſion. 44 E. 3. 33. ö. Grendon's Caſe. 
Plowd. 500. Y. And before the Statute 01 27 H. 8. of Uſes, if Ce- 


5 ſtuy que Uſe of a Manor, to which an Advowſon was Appendant, 
had preſented to the Church when it was void by the Sufferance of 


the Feoftce ; yet if he had been diſturbed, he could not have main- 
tained this Writ, for that he had not any Eſtate in him. 17 H. 7. 
Keb. 42. b. but now he may. If one hath a Grant of an Avoidance 
for Years, or the like, and the Church being void is diſturbed in pre- 
ſenting, and dies, his Executors may have a Ozare Tmpedit ſpecially 
upon their Caſe for ſuch Diſturbance. Trin. 31 Eliz. Swallwood, &c. 
©. Biſhop of Litchfield, &c. 1 Leonard 205, and that by Equity of 


the Stat. 4 Ed. 3. c. 7. Paſch. 32 Eliz. C. B. Sale v. the e of 


Coventry, &c. 1 Auderſon 241, and ſhall recover Damages. Mich. 
32 and 33 Elig. Smallevood and others . Biſhop of Coventry, &c. 
3 Croke 241, which ſhall be Aſſets in the Hands of the Executor. 


Paſch. 31 Elig. Scale v. the Biſhop of Litchfield. Owen 99. So if 


an Husband be ſeiſed of an Advowſon in the Right of his Wife, and 
the Church doth become void during the Coverture, he may have a 
Quare Iimpedit in his own Name as ſome hold, but the Wife ſhall 
have it if ſhe ſurvive, and the Husband if he ſurvive her. 1 If. 
351. a, but if the Church had fallen void before the Coverture, the 
Turn is a Thing meerly in Action, and therefore the Hushand ſhall 
not have it if he ſurvive her. 2 Iaſt. 351. . A Chapter may have 
this Writ againſt their Dean of their ſeveral Poſſeſſions. 40 E. 3. 28. 
5. Generally he that will maintain this Writ muſt be able to count 
of ſome Seiſin or Poſſeſſion, for tis a Writ of Poſſeſſion, and the Pre- 
ſentment is the Poſſeſſion, and he that brings it muſt be capable of al- 
ledging a Preſentment in himſelf, or in ſome other Perſon whoſe E- 
ſtate he hath, 21 Ed. 4. 2, and by Marburton. Trin. 14 Jac. Digby 
and Fitsherbert. Caſe 1. Brownlow and Couldsberough 167. That is, 
that his Clerk be inftituted at leaſt upon ſuch Preſentment, for that 
1s ſufticient without Induction, 38 H. 6. 15. ö. by Markham ; and up- 
on this Reaſon it is, That the Lord Coke ſaith, Admiſſions and Inſti- 
tutions are the Life of Advowſons, and therefore if the Patron ſuſpect 
that the Regiſter of the Biſhop will be negligent in the keeping of 

them, 


How a Pa- 
tron may bar 
himſelf. 


Appropria- 


tiou. 


Ceſtuy que Uſe, 


By Execu- 


tors. 


Damages. 
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Nuare Jay them, he may have. a Certiorari to the Biſhop to certify them in 
r the Chancery. 2 Iuſt. 358. ö eee to eee e 
k a Man doth erect a Church at this Day, and be diſturbed in pre. 


He who now ſenting, it is {aid that he cannot maintain 4 Opare Impedit, becauſe 


erects a 


Church. he cannot alledge any Preſentment.. Roll's Ar. part. 2. 376. Dubita. 
tur. 20 Ed. 4. 14. b. Contra 21 Ed. 4. 3. But by Fitz. Nat. Br. 33, 
5. vouched in the Caſe. of the King againſt the Bithop of J/orcefter, &c. 
Yaughan 57, he may in ſuch Caſe have a Quare Impedit without al. 
ledging a Preſentation by any Perſon, declaring upon the ſpecial Matter, 
and ſo I ſuppoſe the Law. is now taken to be. If a Church hath 
Appropria- been appropriated 'Time out of Memory to an Abbey, and then the 
= 3 Abbey to which it was appropriated is diſſolved; this perperual Incum- 
8 bency is not a ſufficient Seiſin for the Patron, for that the Church 
was not preſentative. Rolls Abr. 2. p. 377. Dubitatur. 20 Ed. 4. 15. 
But if the King be ſeiſed of an Advowſon which hath been ever held 
as appropriated, he ſhall have a Quare Impedit without alledging any 
Preſentation. 17 Ed. 3. 10. b. 20 E. 4. 15. So a Preſentation unto 
Prebendary. a Prebendary; which is afterwards changed into a Treaſury, is ſuffici- 
Treatury. ent to maintain a (pare Impedit upon a Diſturbance to the Treaſury. 
50 E. z. 26, cited in Beorls Caſe. 4 Co. 9. b. But if an Advowſon 
be granted to one by Parliament, ſuch Perſon being diſturbed may have 
his Care Impedit. 21 Ed. 4. 3. B. So if the King be entitled to an 
Advowſon by Office, he ſhall have his Writ without Preſentation, 
21 E. 4. 16 H. 7. 2, but 17 E. 3. 10, is to the contrary, for there 
a Preſentment is alledged and traverſed, and the 'Traverſe allowed by 
the Court, where the King made Title by a Seiſure by Office of the 
Poſſeſſion of a Prior Alien, and a Preſentment alledged in the Proctor 
of the Prior; but it is ſaid, that if the Eſcheator ſeiſe an Advowſon 
upon particular Command to ſeiſe it, the King may have a Opare 
Tmpedit without alledging any Preſentment, for the Seifure made Ti- 

tle without more. 
Recovery in If a Man doth recover in a Writ of Right of Advowſon, and hat 
a Writ of Execution, he may have a Care Impedit without alledging any Sei- 
* ſin, for that the Recovery doth very ſufficiently affirm his Right. 
14 E. 2. Onare Impedit 171. And it is ſaid that he may alledge 
Seiſin in the Recoveree by Preſentment, but this is not traverſable, 
17 Fd. 3. 10. h. So a Recovery againſt one in a Cuare Impedit, 
and Damages for two Years, for that the Church was full of an In- 
Title in cumbent, is a good Title after in another Cuare Impedit, without 
Quare Ine alledging any Preſentment ; but in this Caſe, if he had once preſent- 
a ed, and the Church full after the Recovery upon his Preſentment, 
this Recovery is no ſufficient 'Title. 42 Ed. 3. 8. 5. But it is ſaid, 
that a Recovery in a Ozare Iinpedit without alledging a Preſentment 
is not ſufficient, for that it my be againſt a Deforceor that claimeth 

nothing in the Patronage. 39 H. 6. 25. b. 

5 ly, he that will have this Writ, muſt alledge a Preſent- 
| gg necef ment in himſelf, or in him whoſe Eſtate he hath, and ſuch Preſent- 
þ ment which was not before the 'Time of Memory, for that ſuch Pre- 
ment is not tryable. 17 Ed. 3. 10, 11, 14. b, 20 Ed. 4. 15. 42 Ea. 
3. 4. b, but in ſuch Caſe may ailedge the Preſentment to be within 
the Memory of Man, and then it is good, becauſe the Time is not 


traverſable. 17 E. 3. 14. b, 
5 2 


It 


' Grantee is not good, but that w 


1 WW I” 
— 5 


Chap. XXII. 7% Complete Incumbent. 

If the King be ſeiſed of a Manor to which an Advowſon is Appen- 
dant, and the Church voiding, a Stranger doth uſurp, and after the 
King doth grant the Manor and Advowſon in Fee to another, as he 


may, 
his Oware Impedit being diſturbed, and make his Title by the laſt Pre- 


ſentment of the King without making Mention of the Preſentation of 


the Stranger. Hob. 140. Mich. 14 Elis. Leonard 3. 18. 61. 4 Leon. 
209, Dalliſon 75. By this Caſe it appears, that one may have a Care 


Impedit, and need not therein mention the Preſentation of the laſt In- Need not 


mention tlie 
laſt Incum- 


cumbent by whoſe Death the Church is void, and upon which Avoid- 
ance the Plaintiff brings his Action to preſent. So if upon an Alicna- 


tion in Mortmain of an Advowſon, if the Lord of whom it is held, 1 


at the next Avoidance, doth bring a Quare Impedit, it is ſufficient for 
him to alledge a Preſentment in his Tenant that did alien it in Mort- 


main. 21 Ed. 3. 27. b. So a Preſentment or Collation made by an Collation. 


Ordinary upon the Account of a Lapſe is a ſufficient Seiſin for the 
Patron, 39 H. 6, 24. b. becauſe the Ordinary in ſuch Caſe doth pre- 
ſent. or collate as in the Right of the Patron, and the Law interprets 
it as done by the Patron himſelf, Mich. 32, 33 Eliz. B. N. Lancn- 


ſter v. Lucas. 1 Leonard 234, Hob. 154, in Colt and Glopers Caſe. 


So .a Preſentment in the Grantor of an Advowſon is ſufficient in a 


Onare Impedit brought by the Purchaſer, 2 Iuſtit. 356, and if the Purchaſer. 


Purchaſer be diſturbed by his Grantor, he ſhall have a Cuare Impe- 
dit againſt him, 39 HH. 6. Quare * 95. Per Cur. and ſaid to 
have been very often ſo adjudged; ſo a Preſentment by the Father 


is ſufficient for the Wife of the Son being Tenant in Dower of the Yenant in 
Advowſon, and alſo for the ſecond Husband in the Right of the Dower. 
Wife. 14 J. 4. 12. So the Preſentment of the Grantee of a next 


Avoidance is a ſufficient Title for the Patron in Fee to have this 


Writ, becauſe the Preſentment of the Grantee is made in the Right Grantee. 


and Title of the Grantor. 9 H. 7. 23. Counteſs of Northumberland's 
Caſe. 5 Coke 97. b. 6. But againſt this it was ſaid, that in a Oyare 
Impedit the Preſentment ought always to be alledged in him who hath 
the abſolute Inheritance, and not in any other, for which were cited, 
18 Ed. 3. 15. 24 Ed. 3. 37. 40 Ed. 3. 10. 43 Ed. 3. 4. 33 H. 6, 32. 
7 Ed. 4. 20. 9 H. 7. 23. 16 H. 7. 7, in which Books it is held, that 
a Preſentment by a Tenant for Life, or for Years, or by a Guardian, 
or by a Grantee of the next Avoidance, is no Title for him in Re- 
verſion, but all the Juſtices but Owen held as before, and anſwered, 
that thoſe Books be not directly, that a Prefentment alledged in the 

here a Preſentment is alledged in the 
Grantor and Grantee, that the Preſentment in the Grantor is only 
traverſable, for that is the Principal, and the Alledging of the Preſent- 
ment in both is not double; and here the Title is not only alledged 
by the Preſentment, but alſo by the Deſcent principally, (which note) 
and fo Judgment was given. Mich. 38, 39 Eliz. C. B. Fitton, and 
the Counteſs of Northumberland. &c. v. Hall. 3 Croke 518, and 


Moor 455. So if a Grantee of a next Avoidanee doth preſent, and Grantee. 


after the Heir of the Grantor doth grant the next Avoidance, the 
ſaid Preſentment is ſufficient for the ſecond Grantee, 9 H. 7. 23, or 
if the Grantee of a next Avoidance doth preſent, and after the Gran- 
tor doth grant away the Advowſon to A. who doth grant it to Y. the 
ſaid Preſentment is ſufficient for B. without alledging any Preſent- 
Hg | ment 


MNuare Im- 
pedit, Exc. 
. top h m. 


for that the ſaid Uſurpation doth not put the King out of Poſ- King*Gran- 
ſion, and then the Church doth become void, the Grantee ſhall have 
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3 * ct. as es... 


Nuare Im- ment in his Grantor 'or A. Dyer 1 and 2 of Mary 106. So if ' 


pedit, Sc. 
how bꝛought. 
A 


Tenant for 
Years. 


'Tenant for Years doth ' preſent during his Term, it is ſufficient for 
him in Reverſion, ' 22 E. 4. 9. b. the like if Leflce for Life doth 

reſent, 22 Ed. 4. 9. b. Co. 5. 97. b. Co. 6. Brediman's Caſe. 57, 

. 9-H. 7. 23, or Tenant at Will. 22 Ed. 4. 9. b. Tenant in Dower, 
or by Courteſy, Tenant, by Statute Merchant, Staple or Elegit. Cy, 5. 
97. b, or Guardian during the Wardſhip, 22 Ed. 4. 9. b. Co. 5: 97. 
b, altho' that the King be the Guardian; and ſo where a Manor doth 
deſcend, and no Preſentment hath been before by the Anceſtors of the 
Heir who was the Purchaſer of the Manor. 42 Ed. 3. 4. b.. Alſo if 


the King doth preſent in the Right of his Ward, tho' the Ward hath 


P roctor. 


no Right, this is an Uſurpation for the Ward, and is a ſufficient Pre- 
ſentation for the King, if the Church doth void again during the Non- 
age, and for the Heir afterwards. 42 E. 3. 4. Contra 21 Ed. 4. 9. ö. 
as to the Heir. However it is ſaid, that a Preſentation made by the 
Proctor of an Abbot in the Right of the Abbot, is a ſufficient Seiſin 


for the Abbot, 17 E. 3. 14. Admit. 60, 76, and that this Preſentment 


Biſhop. 


Care in 
bringing the 


Writs. 


Of the La- 
tin or Form. 


by the Proctor ſhould have been ſufficient for the King, having the 


Poſſeſſion by Reaſon of War, the Abbot being an Alien, 17 E. 3. 10. 


Admit. 60. Adjudg. 76, ſo a Preſentment by a Biſhop as Patron is 
ſufficient for the King to maintain a Cuare Impedit for an Advoy- 
ſon that comes to him with the Temporalities of a Biſhoprick. 50 
Ed. 3. 26. Ae. | FEES, 64 

= 


* 


CHAP. XXIII. 


Writs of Quare Impedit and Darrein Pre- 
; ſentment, how to be brought. 


Aving ſhewed of what Preferments, and for whom the Writs of 
H Darrein Preſentment and OQyare Impedit do lie; the next Thing 
to be ſhewed, is how theſe Writs are to be brought, and in bringing 
of which the Plaintiff muſt be very careful; as alſo in managing his 
Suit in every Reſpect, . 

Firſt, therefore the Patron muſt ſee that his Writ be duly made out, 
and that in reſpect of the Latin and Form thereof, Paſch. 40 Elis 
Sir Hugh Portman's Caſe, 7 Co. 27, for tho, if the Writ abate upon 
that Account, the Plaintiff may have a new Writ, yet if ſuch new 
Writ may not be brought within the ſix Months, he cannot recover 
that Avoidance, and for that Reaſon the Judges have frequently been 
very tender in abating Writs upon nice Exceptions to the Form or 
Latin of the Writ, where the Party can have no new Writ, but ſhould 
remain Remedileſs if the Writ brought ſhould abate, as where the 
Writ ſhould have been, que ad Donationem ſuam ſpettat ; and (ad) 
was left out thereof, yet the Writ was amended after divers Motions, 
becauſe the ſix Months were pait, and ſo the Preſentation ſhould other- 
wiſe have been loſt. Mich. 30 and 31 Elis. Rooksby's Caſe. 3 Croke 


119: So a Qyare Impedit being brought by the Queen, Exception 
Ws g Was 


8 . * 
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taken to the Writ, becauſe the Words were, Oyod permit ipſam pre- Auare Im- 
i ſom ad Reftoriam de D. where it oughtto be a fie The Court . 
awarded, that the Writ ſhould be openly amended in the Court by a 
Clerk of the Chancery. Paſch. 37 Eliz. C. B. Leonard 4 part. — for 
Caſe 4. So one having Title to preſent to a Vicarage, brought his 
Writ of Ouare Impedit ad Præſentandum ad Eccleſiam de M. which 
Word Eccleſiam always intends Right of Advowſon of the Parſonage 
but when the Title is to the Vicarage only, there is a ſpecial Writ, 
ad Præſentandum ad Vicariam, Regiſt. Orig. 31. a, fo the Writ was 4 Vicariam 
miſtaken ; beforc the „ wan of the Defendant, the Plaintiff 
moved, that the Writ might be amended, and it was amended accord- 
ingly, but this Amendment was made upon ſpecial and particular 
Reaſons which were in the Caſe, viz. becauſe it was a peremptory 
Action; and the ſix Months being paſt, and the Plaintiff a Purchaſer in the Caſe 
of the Advowſon, and if this Writ failed, he had loſt his Advowſon of a Pureha 
for ever; and the Miſpriſion happened (as was made to appear) by the mn 
Clerk, who did not purſue his Direction. Trin. 3 Car. C. B. ; 
v. Palmer. 1 Croke 74, but this Caſe being upon ſuch ſpecial and 
particular Reaſons, is not to be depended upon in other Caſes that do 
not come up to the Reaſon of it. See Freman's Caſe. 5 Co. 45. By 
this Caſe it appears, that if a Patron be diſturbed to collate to a Vi- 
carage, his Writ ſhall be, Ozod permittat preſentare ad Vicariam, 
F. N. B. fol. 32, and 15 Eliz. Dyer 323, Regiſt. 31, and not ad Ec- 
cleſiam; but it is not neceſſary to ſay ad perpetuam Vicariam, 17 Ed. 
3. 12, for there is no ſuch Writ: Yet we find, that if the Writ be, 
Ouod permittat præſentare ad Eccleſiam, and the Title is ad Vicari- Vicaria is 
am, this is no Error, for that Vicaria is Eccleſia, and by the Grant Eccliſa. 
de Eccleſia, the Advowſon paſſes, by Coke, to which the Courts ſeem- 
ed to aſſent. Mich. 13 Fac. King. v. the Biſhop of Norwich and o- 
thers. Roll's 1 Rep. 237. So where by the Statute 22 Car. 2. for 
rectifying of London, and uniting ſeveral Pariſhes there, it is enacted, 
That the Pariſhes of St. Andrem Ward, and of St. Anne Black-Fry- 
ars, ſhall be united, St. Andrew to be the Pariſh-Ckurch, and that 
the Patrons ſhall preſent by Turns; the firſt Preſentment to be to the 
Patron of the Church, which is of the greater Value: And in a Qua 
re Impedit the Plaintiff declared upon this Statute, and ſhewed that 
the Church of St. Andrew was of greater Value than the Indowment 
of the ſaid Vicarage of St. Aune Black-Fryars, and that the Patron 
of St. Andrew preſented one B. who was dead, therefore it belonged 
to the Plaintiff to preſent: In this Caſe, Exception was taken to the 
Declaration, for that the Plaintiff made Title to prædid“ Vicaria | 
where no Vicarage was mentioned before, alſo the Plaintiff's Title is Where no 
to a Vicarage where the Statute mentions only Churches, ſo the Plain- nenten!“ 
tiff had not brought his Caſe within the Statute. But it was reſolved before. 
by the Court that the Word prædicta ſhall be taken as void, and not 
the whole Sentence made void by it; and as to the ſecond Objection, 
that altho' Eccleſia & Vicaria are different Things, yet it appearing 
by the Record, that the Rectory of St. Aune Black-Fryars is appro- 
priated, the Vicarage ſhall be a Church within the Intent of the Sta- 
tute. Hill. 7 V. z. C. B. Reynoldſon v. Epiſc. London and Blake. 
3 Levinz. 435. EE 
If a Writ be brought upon a Diſturbance to collate, yet it ſhall 
be good if it ſay Preſentare. 17 Ed. 3. 64. But if a Patron doth 
bring his Writ for a Chapel, the Writ ſhall not be Onod permittat 
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Quare Im- præſentare ad Ecoleſiam, but ad Capellam, 8 H. 6, 3 2, 37, and if þg 
. hath the Right of preſenting, his Writ ſhall be Praſentare, not N;. 
uinare, elſe it will abate. Brownlow and Gorldsborough 1 Part, 9. 
44 Capellam. 159. If the Clerk of a Donative be diſturbed, his Patron may hate 
"nn a Ouare Impedit, quod permittat ipſum præſemtare ad Ecclaſiam, &. 
and declare upon the ſpecial Matter, Ch. Liti. 344. 1 Fac. B. N. 

Fairchild and Gajr's Caſe. Roll's Abr. Part 2. p. 380, 
Preſentare ad If there be two ſeveral Patrons, and two ſeveral Incumbents of one 
Medictate and the ſame Church, ſo that the one Patron hath a diſtin& and ſe- 
Patrons, Of. parate Half of the 'Tythes for his Incumbent from the other Patron 
and his Incumbent, as it may be. Mich. 15 Car. B. R. Stoughton v. 
Palmer. Fones 446. 10 Coke, fol. 136. F. N. B. 39. In this Cafe 
both the Advowſon and the Church are ſever'd in Right and Pofle{. 
ſion, and either Patron, if diſturbed to preſent to his Moiety, may 
have a Qnare Impedit preſentare ad Medietatem Eccleſiæ. 33 H. 6. fl. 
Three Pa- I uſt. 17. b. 18, 4. So where there are three Patrons and Parſons of 
trons, ad ter- One Church, G. each Patron may have his Care 1 i, præſentare 
am Pete. ad tertiam partem Eccleſiæ, and not ad Medietatem Eccleſiæ. Vide F. 
NM. B. zo, 31 Ed. 3. Droit 68, 69. 22 Af. p. 33. And ſo if one be 
Patron of two Parts of a Church, his Writ may be Preſentare ad 


Eccleſie. if he pleaſe have a Cuare Impedit preſentare ad Eccleſiam, as well as 


in the other Form, becauſe upon the Matter as to him it is one Church, 

Zriu. 10 Fac. C. B. Richard Smith's Caſe. 10 Coke 136, to which 

agreeth the Books of Entries. 477. Title Onare Impedit. 6 Ed. 6, 
Dyer 78, and the Lord Miudſor's Cafe. 5 Co. 102, 

Two Advow- But however, it is ſaid that where there be two Advowſons in one 

tons in one Church, the Declaration muſt be to the Moiety, or the third Part, 

uren. as the Caſe ſhall be. Mich. 15 Fac. Windham v. Biſhop of Norwich, 

Brownlow and Gouldsborough 1 Part 165. And according to this, 

when one brought a OCnare Impedit preſentare ad duas partes Eccleſia, 

and in his Declaration made Title to the Advowſon of two Parts of 

the Church, it was held per Curiau, that the Writ was good, and 

that the Declaration did well maintain it, becauſe that in a Church 

Seycral Per- there may be ſeveral Portions to which Preſentments may be made; 

Church. Sc. As one of the Firſt, another of the Second, and another of the Third 

Portion, Gc. and of them there may be divers Advowſons, and he 

that is diſturbed may declare that he is ſeiſed of the Firſt, Second, 

or Third Part, as the Caſe requires. But in the principal Caſe, if 

the Declaration had not been that he was ſeiſed of the Advowſon of 

the two Parts, but according to the Writ, that he was ſeiſed of the 

two Parts, and preſented, the Writ and Declaration would have a- 

bated. Paſch. 37 Elis. Stanhop v. the Biſhop of Lincoln. C. B. 2 

Anderſon 23. | 
But when there is but one Incumbent of one Church, altho' that 


One Incum- 5 ben 
e ne 13 the Advowſon be divided and ſevered into ſeveral Hands, to preſent 
vowſon ſe- by Turns, yet there ſhall never be a Oware Impedit præſentare ad 


ds Medietatem ſen tertiam partem Hccleſiæ, but ad Hccleſiam generally, 
becauſe there being but one Incumbent, one Church, and one Cure, 
there is not any Moicty in the Church which is the Parſon's, but the 
ſame is entire, although that there be in the Advowſon. Vide F. N. B. 
39. f. g. 5 H. 7. 8. Triu. 10 Fac. C. B. Richard Smith's Caſe. 10 


Claim of en- Coke 136. 1 Inſt. 18. a. Therefore in a Oyare Iipedit brought to 


tire Advow- permit him to preſent to the Church of A. and declared that he was 


ſent by Turn 5 ſeiſed of a Manor to which the Advowſon of the Church was appen- 
| f | 


duas partes Eccleſie ; but in theſe Caſes, (by Coke) the Patron may 


dant, | 
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g. V preſent erde Turuss and that another was Quare dus 
anqther Manor, to. w how 


bum 
the 10 75 


hurch, Two Pa- 


trons, and 


after, that is held as one entire Rectory, and certified into the. Court of 
Firſt- Fruits as one, Rectory, and then this Church is; preſented to by 
the Appropriator, or by him that may happen to be the Impropriator . - , 
thereof, as to an entire Rectory, upon any Diſturbance 00 Ma al.. 
ter happen, the Writ ſhall be Care Iinpedit Fa ad Peck 

one 


ſaam, tor that then is but one Incumbeney, an Patron of the 


whole Church, which I collect from , Stoughton and Palmer's Cale. 
Mich. 5 Cats; B. N, Fones 4466 -, | 8 75 

As concerning the Writ of Right in theſe Caſes, it is ſaid by Gabe, Wit of 
that where two, Patrons. do preſent two ſeveral Perſons. to one Church ae. 
a Writ of Right lieth de advocatione Medietatis Eccleſia; but when 

the Advowlon is only parted betwixt two Coparceners, and one is di- 


ſturbed by a Stranger, a W rit of Right lieth de Meaietate adroca- 


tioni g. Trin. 10 Fac. C. B. Richard Smith's Caſe. 10 Che 136. 


The Alteration, of the Church as to its Name or otherwife, doth Alteration 
no Ways obſtruct the Patron from having this Writ of Quarę Impedit 8.4 12 
for the Recovery of the Preſentment, if this Writ might have former- Church, hin- 
ly been brought before ſuch Alteration made; therefore if a Patron ders not. 
hath preſented to a Provoſtſhip, and after the Name is changed, yet 


the ſaid Preſentment is a ſufficient Seiſin to maintain a Opare Lupedit 


upon the new Name. 50 Ed. 3. 26. and 4 Coke 9. So if a Preſent- 


ment hath been made to a Church Parochial, and then it is turned to 
a Church Collegiate, the Patron may have a Care Dnpedit without 
other Preſentment ; or if Preſentment hath been made to two Churches, 
and after they be united, he that is made Patron by this Union may Union. 
have this Writ without other Preſentment; or if Preſentment be made 
to an Advowſon, and after it be appropriated, and a Vicarage made Appropria- 
in the ſame Church, the Preſentment aforeſaid is ſufficient to have tion. 
a Vnare Impedit for the Vicarage, without other Preſentment to the 
Vicarage ; and after a Vicarage is endowed, if the Patron doth preſent 
thereto as to a Parſonage, it is thereby become a Parſonage, and the parſonage. 
Incumbent may be ſued in a Writ of Annuity as Parſon, and-the Pa- 
tron upon ſuch Diſturbance may have his Writ as to a Church. 11 H. 
6. 18, cited, Mich. 4 Fac. C. B. Sir Moyle Finch's Caſe. 6 Coke 66. 
So if a Perſon be Patron of a Chapel that. hath Jura Parochialia, Chapel by 
and doth preſent thereto by the Name of a Church, and the Preſen- Name of 
tees have been received thereto, as to a Church, it is no longer a Church. 
Chapel, but a Church, and if a Diſturbance happen upon any Avoid- 
ance thereof, the Patron may have his Care Impedit as to a Church, 
47 Ed. z. 5. g. cited Mich, 4 Fac. C. B. Sir Mozle Finch's Caſe. 

Ge © hs 6 Coke 


ich dhe Adyowſon, was appendant, 212: 9b . 
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Tryal. 


Church by 
Name of 


Chapel. 


IF Two 
Names. 


Iſſue. 


Need not 
mention both 


Darrein Preſentment brought, to name the Saint to which the Church 


Names. 


Nor Saint's 
Name. | 


So it ſuffiei- 
ently diffe- 


renced. 


F r : 1 2 * Sen 465 1 2 75 T 7 2 ; * 8 SD. A 2 . 

- Muiire An- 6 Coke 66, and by Hege che. Hill. 1 Fic.” Chufch- . 
dit, +... dens of _ 4ſbron J. the Pari öf Biege, Rolls 1 

it the Defendant ſhould plead that the” ſame is a 


Biſhop. 45 E. 3. 6. 8 H: 6. 32, 37 
by the Name of a Chapel will 


* 
1 


Putttitage, Rolls 1 Rep. 126. And 
K tr t mould plead that the ſame is a Chapel and 4 
Church, that Matter ſhouſd be tried by the Country, and not by th 

37. But a Preſentation to a Church 


y I1”tiot make it ceaſe to be a Church; 
for the Caſe was, that in the Time of 85 there were two Rette. 
ries, A. and B. and the Patrom of 4. 8 H. 3. purchaſes the Rector 
of . After which, conſtantly Preſentations were to the Church 
A. cum Capella de B. and reſolved, That altho' the Patrons of I. ever 


after the ſaid Purchaſe, had preſented only unto the ſaid Church of 


A. cum Capella de B. yet B. notwithſtanding remained in Right 3 
Church, and the Frechold of it in Suſpenſe. Savil 17, 18. It is alſo 
ſaid, that every Chapel ſhall be intended to be temporal, and not to 


belong to the Ordinaries Juriſdiction rather than Spiritual, and within 


the Ordinaries Juriſdiction without that be made to appear. 6 H. 14. 4. 
If a Church be known by two Names, the Patron may have this Writ 
for the Church by either Name, though it hath not had both Names 
Time out of Mind. 21 H. 8. 4. And if Iſſue be joined, that there 
is no Church known by that Name in the County where the Writ 
is brought, yet if there be any Church in the ſame County known 
by ſuch Name, it is ſufficient to maintain that Writ, which agreeth 


Wich the Book of 41 Ed. 3. 30. Mich. 4 Fac. C. B. Sir Moyle 


Finch's Caſe. 6 Coke 66. And if two Churches be united, and the 
Advowſons become one, if it be known by the Name of both Churches, 
the Patron may maintain his Writ by one Name or the other, and 
need not mention both Names, as to ſay Dale cum Sale. Coppledicke 
v. Tanſy. Hutton 31. Neither is it requiſite in a Quare Impedit or 


was dedicated, but only to ſay generally, ad Ecclefiam, or ad Vica- 
riam de Dale, as the Caſe ſhall be, becauſe the Church is ſufficiently 
known by that Name, Dr. Ayrys Caſe. Hill. 11 Fac. 11. Coke 22. 
But if there be ſuch a Miſnoſmer of the Church, that there cannot 
appear to be any ſuch Church, or that it be not ſufficiently differenced, 
ſo that it may be known from another Church, the Writ will abate. 
See for this 40 Ed. 17 Dyer 259. b. In all Writs of Ozare Impedit, 
the 'Teſt of the Writ ought to be made the very Day it is taken out, 
and not at any Time before, and this by Reaſon of the Lapſe. Regiſt, 
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% whom,. againſt. whom, and in , what 
County" to he brought; and what ſhall be 
ſufficient Cauſe to alutè ſuch. Writs, and 
 mmcidenitly of Jute Patronatus & Quare 
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Ni the next Plade, Care muſt, be taken that the Writ be brought by jointenants, 
proper Perſons, as to that Tenant in Common and Jointenants . to join 

ought to join in the Writ. Paſch, 37 Eliz. Stanhop v. the Biſhop of be Writ. 

Lincoln. Anderſon 2 Part 23. Mich. 24 and 25 liz. William Har- 

if v. Nichols. Anderſon 63. So if an Advowſon doth deſcend to Co- 

parceners, and a Stranger doth preſent, all the Coparceners muſt coparcener; 

join in the Writ, becauſe he that uſurps gains the entire Advowſon 

againſt them all; but if the Writ be brought jointly by many, and 

they do vary in their Declaration as to the Title they make, the Writ "OP" OT 

ſhall abate, becauſe,the Judgment ought to be according to the Writ, abatemenr. 

if there be not Summons and. Severance ; and upon divers Titles a 

Joint Judgment cannot be given, and they can but have one rightful 

Title, which muſt be intended to be jointly, in them all, the Writ be- 

ing brought jointly by them. Moor 184. 26 H. 8.5. a. But if two 

Coparceners or Jointenants join in a Cuare Lnpedit, and the one will 

plead covenouſly, he may be compelled in Chancery to join with the 

others in Plea. Cary, p. 20. | X 
If an Husband be ſeiſed of an Advowſon in the Right of his Wife, $aron and 

the Church voiding, the Husband alone without his Wife, but in the Feme. 

Right of his Wife, may maintain a Quare Impedit. Bro. Abr. tit. 

Baron and Feme. 28 and 41. For the Preſentment that is to be re- 

covered is but a Chattle, and belongs to the Husband, and the Words 

of the OQyare Impedit are proper to ſerve him, for that he is hindred 

to preſent to a Church that is in his Gift ; or he may, as is ſaid by 

ſome Books, bring an Aſſize of Darrein Preſentment without joining 

his Wife, in that the Preſentment alone is recoverable in the one 

Writ as well as the other. Jenkins Cent. 1.Caſe 1 Hill. 5 Car. C. B. Dixy 

v. the Bailiffs and Burgeſſes of Derby. Hetly 159. Litt. Rep. 274. 1 

Iuſtit. 351. But in March 47, it ſeems to be held, that the Wife 

ought to join with her Husband, being that though the Preſentment 

belongs to the Husband, yet it is in her Right. But it is made a 

Doubt by ſome Books, whether an Aſſize of Darrein Preſentment 

doth lie in ſuch Caſe for the Husband alone; for tho' it be granted that What reco- 

2 Writ of Qyuare Vnpedit doth well lic, yet it is ſaid that an Aſſize of vered in 


arrein Preſentment is not maintainable by the Husband without his S.“ m2 


Wife, for that the Husband ſhall recover nothing but his Preſentation 
and Damages, which is the Judgment in a Care Impedit ; but an Aſſize 


of Darrein Preſentment is a mix d Action in which the Advowſon it And what in 


ſelf is to be recovered ; which the Husband cannot do without his Wife 4 Pana, 


joining with him. Pro. tit. Baron and Feme 48. 1 Brownlow 159. ä 
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Nuare Im- But this ſcems contrary to what is ſaid by Coke in Harris and 4. 


Brow. fins Caſe, 3 Bulft;38;apd alfy ta, the Regiſter 30. a. and to | 
lenient, © Brownlow 160, an 
dit is a Writ of higher Nature than the Writ of Darrein Pr. 


& to-all the Bobks/whiehiows that a Care Impe- 


armeęnt. Brocmlo and; Gt tos | . Ali git. Bo. 
1 205 Nu. 28. So if a Feme 4 ing nfant Eix,- be 


Feme Sole o & Fem 


2 "P- afurped upon; and after, ſus bing of Age and married; che Church 


doth void again, it is doubted whether the Hushand ne in ſuqh Caſe 
ma 2 3 Eg ction; but the Court mel cht that Wenden. 
PA 5 Car. C. B. Di v. the \Bailiffndnd Burgaſles of Der); Hes. 
tey 159. The Reaſon of the Doubt in. 11S. Caſe was; the, Remedy gi 
ven to Infants by the Hat. Meſti, 2. c. 5, und the Wife had but a Rigbt 
left in her by the Uſurpation in her Infancy befꝰte her Marriage, and 
ſo ought to join with her Husband to recover that Right; but if the 
Preſentation Husband or Wife had by Preſentation reveſted the Poſſeſſion of the Ad- 
reveſted. ygwfon in the Wife, then the Court was clear of Opmion, the Hu. 
band upon any other Diſturbance might bring his Action along with 
out his Wife. However the Writ may be brought by Husband and 
Wife, when the Advowſon is the Husband's in the Right of his Wife; 
by Coke, Paſch. 31 Elts.” Hall's Caſe. 7 Coke 26. Trin. 29 Eliz. 

.  - Specot v. Bithop of Exeter, Gouldsborough 35. Marſh, Caſe 77. 
Againt As the Writ muſt be brought by proper Perſons, ſo that it may not 
whom to be Abate, it muſt be brought againſt proper Perſons; and therefore when 
what 85 by the Judgment in a Har“ Impedit, the Inheritance, Eſtate or Inte- 
l reſt, of the Patron is to be deveſted, the Patron who preſented ought 
to be named in the 8 Impedit : Firſt, Becauſe the Patronage 
| ſhould be elſe recovered againſt him who hath nothing in the Patro- 
Patron who nage, big. the Clerk, and it is not Reaſon that he who is Patron ſhould 
be diſpoſſeſſed, and outed of his Patronage when he is a Stranger, and 
not Party to the Action, eſpecially when he may be made a' Party, 
Secondly, Becauſe at the common Law (till altered by Statute 25 E. 
4. cap. 7,) the Incumbent could not plead the Patron's Title, or any 
Plea that did concern the Right of the Patronage ; and therefore it is 
contrary to Reaſon, that he ſhould be named only that could nei- 
ther defend his Patron's Right nor his own ; upon which Reaſons, it 
is ſaid by Coke, that it was agreed by the Court, that the Patron in 
ſuch Caſe ſhall be named. Paſch. 31 El. C. B. Halls Caſe. 7 Cole 
206, and Savile Caſe 184. But this Caſe reported by Coke, being af- 
; terwards moved, as appears. 2 Leonard 58. Mich. 32 El. C. B. Hall 
_—_ ſuch 4 and the Biſhop of Bath's Caſe. Drew Serjeant argued for the Plain- 
not be na. tiff, that the Writ was well brought without naming the Patron: 
med, | Firſt, Becauſe the Writ ſhall-not abate if the Patron Defendant dic 
pendant the Writ. | Secondly, Becauſe the Plaintiff might not know 
who had preſented the Incumbent whom he found a Diſturber. 'Third- 
ly, Becauſe if ſuch Patron muſt of Neceſſity be named, ſuppoſing that 
he ſhould die before the Writ brought, he that hath Cauſe of Action 
would be without Remedy. Upon which Reaſon, 4nder/or and 
 Periam ounces ſaid, that the Writ was good in ſuch Caſe without 
naming the Patron. And 4nder/or put this Caſe, if one by Uſur- 
pation preſent his Clerk who'is received, and thereby having gajned 
tre Patronage, doth grant it to another, againſt whom is the Writ to 


But the Law be brought © J/almſly (who it ſeems was for the naming the Patron) 


otherwiſe i= ſaid - againſt the Grantee: © Anderſon doubted. But what Judgment 
wo.as given is not ſaid, but the Law ts commonly taken to be, that = 
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patron ought to be named in the Writ, or it will abate. And fo it 
is ſaid, Brownlow and oof arborongh 1 Part 158, and in J/inchcomb 
and Pulleſton's Caſe, Hob. 193. 


tronage be gained by the Preſentation, Admiſſion and Inſtitution of a 
Clerk by Uſurpation, yet ſuch Patron ought to be named with the In- 
cumbent in a Quare Impedit, Fenkins Cent. 5. Caſe 18, and delivered 
by Frowick for clear Law. Trin. 19 H. 7. Kell. 53. | 

But when the Inheritance, Eſtate or Intereſt, of . the Patron in the 
Patronage ſhall not be deveſted by the Judgment; if any other be 
named in the Writ as a Diſturber, it is not needful to name the right- 
ful Patron, or he that preſented as ſuch. Paſch. 31 El. C. B. Hall's 
Caſe, 7 Coke 26. Therefore where the Preſentation was only to be re- 


covered, and not the Adyowſon, nor the Patron put out of Poſſeſſion, 


the Writ was adjudged good without naming the Patron. 7 H. 4. 25. 
37 Savile, Caſe 184. Or if the King doth preſent, and the Clerk is ad- 
mitted and inſtituted, the Quare Impedit muſt be brought for Neceſſity 
againſt the Biſhop or Incumbent, for that it doth not lie againſt the 
King, nor did it againſt the Pope. 12 H. 8. 12. 4 H. 7. 15. Ge. 
WWinchcomb and Pulleſton's Caſe, Ho. 193, and by Frowick. Trin. 19 
JI. 7. Kell. 53. The ſame may be ſaid as to an Aſſize of Darrein 
Preſentment, 1 Brownlow and Gouldsborough 158. And as the King 
as Patron cannot be named in the Writ, ſo need not the King name 
any Patron when he ſues, but only the Incumbent. 17 Ed. 2. 11. 
Paſch. 31 Eliz. C. B. Hall's Caſe. 7 Coke 26. b. Yet it is ſaid, that 
if the King claim to preſent by Lapſe or Simony the Patron ought to 
be named, altho' the Patron be only a Grantee of the next Avoidance, 
the King v. Biſhop of Litchfield, &Gc. Noy 151. | 

But the contrary of this hath been fince adjudged, iz. that where 
the King brings a Qare Jmpedit, and makes Title to preſent by Rea- 
ſon of Simony, that the Patron need not be named in ſuch Action, for 
his Title is not in Queſtion, but admitted, and the King in ſuch Caſe 


Againif 


whom, and 
when, and 


— 


nd fo it was reſolved, Mich. 20 howbzought: 
Fac. B. R. in the Caſe of Sir George Savile v. Richard Thornton. 2 NW 
Yo. 651. Palin. 311. Jon. 12. Rol. 2. Rep. 239. And altho the Pa- 


Alitey, if the 
Inheritance, 
Sc. ſhall not 
be deveſted. 


King's 
Clerk. 


Patron need 


not be na- 


med. 


claims in Affirmance of the Patron's Title, and in his Right, and theo 


Patron ſhall not be put out of Poſſeſſion by Recovery in ſuch Action, 
but hath had the Fruit of his Preſentment ; therefore the Patron need 
not be made a Party in the Suit, but the Clerk is to be thereby re- 


moved for the Simony, by 3 Iuſt. againſt Charlton Juſtice, who doubt- 


ed. Paſch. 33 Car. 2. B. R. Dominus Rex v. Archiepiſcopum Ebor” 
and Hoerton, 3 Lecius 16, and Mich. 36 Car. 2. C. B. Dominus Rex 
v. Piget, 3 Levins 206. | 3 1 

If the Biſhop hath collated by Lapſe, it is ſufficient to name the 
Incumbent only. 9 H. 6. 32. by Babington and Noy 851. So where 
the Defendant is Diſturber without any Preſentment, 7 H. 4. 26, or 


upon a void Preſentment, as when a Dean is preſented by the Dean 


and Chapter to a Living of their Gift. Jeng. Cent. 4. Caſe 18. p. 
199, or if the Incumbent|be deprived, and doth keep himſelf in, 4 Fd; 
15, which Caſes were cited by Scrjeant Fenner. Mich. 28 and 29 

E/. C. B. the Queen and Midaleton's Caſe, 1 Leonard 45. 
When the Patron is not named in the Writ, the Incumbent may 
plead it in Abatement of the Writ, but the Ordinary cannot, for the 
Ordinary Office and Acts are not joined with, nor do depend upon the 
Patron's Right, as the Incumbent's do ; by Hobart, in Sir Milliam Elvis 
Caſe ©, the Archbiſhop of Zork, &c. Hobart 317. 
| EI, When 


If the Biſhop 
hath colla- 


Incumbent 
ou ght to 
plead the 
Abatement; 


ted by Lapſe. 


wi * 


— 
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Writ abat- 
ed, Seo. ; 


When the 


Writ not 
void, but 
voidable. 


Concluſion 
to the Writ. 


Where the 
Court ought 
toabate the 
Writ, &#. 
ex Officio. 


Collateral 
Matter. 


Bill to diſcos 
ver the Pa- 
tron. 


Where the 

Incumbent 

muſt be 
named. 


When ever the Patron is not named in the Writ when he ought to 
be, the Incumbent is to plead the ſame, if he will have any Adyan. 
tage of it; and if he doth not plead it, altho' the Jury doth find, that 


Parren ought | 5 | 
Parrenought the Incumbent is of the Preſentation of one who is not Party to the 


Writ, yet this finding of the Jury will not avail the Incumbent, it he. 
ing but of Office only, and the Incumbent not Waning Advantage of it 
by Plea hath waved it; but if ſuch Matter be pleaded, it doth not a. 
bate the Writ, but only makes it abatable, and ſuch Matter as makes 
a Writ abatable only, is not aſſignable for Error. Mich. 6 E. 6. Dyer 76, 
Fenkins Cent. 5. Caſe 36. So' tis ſaid, if the Writ be brought againſt the 
Biſhop and Incumbent, without the Patron, the Writ is not prima 5a. 
cie void, but voidable by Plea, ig. of the Incumbent, and becauſe 
there be two Caſes, as tis ſaid, in which the Patron ſhall not be 


named, that is, if the Incumbent be preſented by the King, or by the 


Pope, the Incumbent ought to ſhew of whoſe Preſentation he is in, 


that it may appear to the Court that his Patron ought to be named, 
for it ſhall not be intended, but rather the contrary; and a Fault that 
abates the Writ ip/o fatto, ought to be apparent to them as Judges; 
alſo the Party ought to conclude to the Writ, in all Caſes when he 
would have it to be abated, and if the Defendant ſhall ſay, that he i; 
in Ex Preſentatione, A. B. who is in full Life, Goc. this is not of. 
fered as any Plea in Abatement, being he doth not conclude to the 
Writ, but pleads it as in Bar to the Action; and by Ley Chief Juſtice, 


the Averment of the Life of the Patron in ſuch Caſe is ſuperfluous, 
and not traverſable, and by him, the naming of the Patron is not for 


the Benefit of the Patron, but of the Incumbent, and ſo if he will not 
take Advantage of his not being named, the Writ ſhall not be aba- 
ted. And the Court agreed, that the Party having admitted the 
Writ to be good in the Court of Common Pleas, by not pleading 
there in Abatement of it, he ſhall be concluded to alledge it upon a 
Writ of Error brought. Alſo the Court reſolved, That the Court of 
Common Pleas ought not to have abated the Writ ex Officio in ſuch 
Caſe, neither ought the King's-Bench ex Officio upon a Writ of Er- 
ror, to reverſe the Judgment, upon an Allegation of ſuch Omiſſion. 
And therefore they took a Difference when the Writ is vitious in Sub- 
ſtance, or when it appears to them thereby, that the Patron hath not 
Cauſe of Action, there the Court ought to abate it ex Officio; but when 
it is abatable by collateral Matter of Fact out of the Writ, of which 
they cannot take Notice as Judges, it ſhall be otherwiſe, if it be not 
pleaded, as here, if he be Patron, or if he be in Life. Mich. 20 Jac. 
B. R. Thornton v. Sir George Savil, Palmer 311. 2 Cro. 651. Jones 
1 2. Rol. 2 Rep. 239. | 

And note, 'That if Doubt be who is Patron, a Bill may be in Chancery 
to diſcover him, whereby a Cuare Impedit may be brought: Ordered, 


2 Car. Tothil 230, | 
Not only the Patron, but alſo his Incumbent muſt be named in 


the Writ, for if an Incumbent at the Time of purchaſing the Original 


Writ be admitted and Inſtituted at the Preſentation of any one, altho 
the Ordinary and his Patron be named, yet ſuch Incumbent that 1s not 


mentioned ſhall not be removed, but only the Patronage recovered ; by 


| Dodderidge and Coke, Trin. 13 7 


ac. B. R. Harris v. Auſtin Bul. 3 


part 28. Jenkins Cent. 5. Caſe, 18 Brownlow and Gouldsborongh ! 


arr 158. Paſch. 13 El. Hall v. the Biſhop of Bath and Melli, and 


autou, Savil's Caſe 184. Mich. 3. Fac. Boſwell's Caſe, 6 Coke Shag 14 
| ji 32. 


2 


8 


A 
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Chap. XXIV. Ihe Complete Incumbent. 
6. 32, and 56. 19 fl. 6.68. b. 5 Fd. 4. 115, and by Hobart, Paſch. 
17 Fac. in Sir Malliam Elors's Cafe, o. the Archbiſhop of Zork, Taylor 
and Biſhop. Hobart 316. And tho a Clerk be received by the Ordi- 

nary upon a void Preſentment, in which Caſe he is in only as it were 

by wrongful Collation, and the Ordinary will not receive the true Pa- 
tron's Clerk, ſo that he is driven to his Ozare Impedit ; yet if ſuch 

Incumbent be not named thercin he cannot be removed, by the Opi- 

nion of the Chief Juſtice Hobart, Hill. 17 Fac. Gawdy o. the Arch- 

biſhop of Canterbury, &c. Hobart 302. And as the Incumbent muſt 
be named, ſo he muſt be named with his proper Addition; therefore 
when the Dean of St. Paul's was promoted to the Archbiſhoprick of 

Dublin, and a Onare Iinpedit was brought againſt him as Dean, where- 

in he was not named Biſhop, altho' after Ele&ion, and before Conſe- 

cration, it was reſolved, that in all Caſes concerning the Lands of the 

Dean he ſhall be called Dean, but in Actions, as Care Impedit, Gc. 

he ſhall be named Biſhop elect. 5 E. 2. Fitz. Brief 800. © 
In ſome Caſes it is neceſſary alſo to name the Ordinary in the Writ, 

for if the Patron be diſturbed in preſenting, and the Church be not fil- 
led, the Ordinary is to be named in the Writ, or elſe he will collate 
hanging the Suit by Lapſe ; whereas if he be named, he muſt cither 
diſclaim, and then Judgment may be had againſt him, or elſe he muſt 
plead, and ſo allow himſelf to be a Diſturber, and being made Party 
to the Action, he is barred of the Advantage of Lapſe. Mich. 3 Fac. 

Lancafter v. Lowe, 2 Croke 93. Hill. 9 Car. Lort v. the Biſhop of 

St. Davids, Jonzs 332. Paſch. 17 Fac. in Sir William Elvis's Cale, U 

the Archbiſhop of Zork, Taylor and Biſhop, Hobart 320. Regiſt. fol. 

31, and by Hobart, Mich. 15 Fac. Brickhead v. the Archbiſhop of 

York, Hobart 200, and Jenkins Cent. 1. Caſe 74. And note, that not 

always the Biſhop within whoſe Dioceſe the void Church is, but ſome 

other, may be the Ordinary that ought to be named, for in the 'Time 
of Vacancy of the Biſhop's Se, or if the Biſhop be in remotis about 
the Affairs of the King, or State, then the Preſentation muſt be made 
to the Guardian of the Spiritualitics, which commonly is the Dean 


3.4 9 


* i ld Hh. 4 . 


. and Chapter, or to the Vicar-General which ſupplieth the Room and 
" RE Place of the Biſhop. 17 Ed. 3. 23.b. F. N. B. 93. And it is ſaid, 
© WE: that if a Biſhop maketh a Guardian of the Spiritualities, and then go 
1 beyond the Sea for any of the Cauſes aforeſaid, and the Patron doth 
1 & preſent his Clerk to the Guardian of the Spiritualities in the Abſence 
t WW: of the Biſhop, and he refuſeth to admit him into the Benefice or 
Church without ſufficient Cauſe of ſuch his Refuſal, that the Patron 
nin fuch Caſe may have and maintain a Orare Impedit againſt the 

= Guardian of the Spiritualities, by Paſtor and Aſcough Juſtices. 22 
H. 6. 29.5. So if the Church be filled by the Biſhop upon the Ac- 
b count of Lapſe, and the Patron will bring his Care Iinpedit, the 


Patron muſt name the Biſhop with the Incumbent, for if the Writ be 
only againſt the Incumbent, altho' that he anſwer that he doth not 


him by Lapſe, yet becauſe neither the Patron, nor the Biſhop, who 
in this Cafe, is in the Place of the Patron are named, the Writ will 
avate, for if ſuch Writ was maintainable, every Patron by Covin be- 
rween a Stranger and Incumbent, may be outed of his Advowſon. 42 
Lad. 3. 7, and therewith agree 9 H. ö. 30, 31. 3 H. 4. 2, 3. 13 H. 8. 
13, Vouched by Coke, Paſch. 31 Elig. C. B. Halls Caſe, 7 Cike 26. 
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* — a. * 8 


Nuare Im- But if the Church be full, ſo that there is no Danger of Lapſe, it ig 
"A; in. vain to name the Ordinary, and ſo to arm him with a Plea who 
Aliter when now can do no more Hurt or Good, but only to be anſwerable as 
I 1 to Damages, (if he be anſwerable or not, Ozzre, and fee Jenbinr 
e. Cent. 1. Caſe 19,) which the Patron and his Incumbent will be ſuf. 
cient to anſwer. And if the Biſhop be named, and doth diſclaim, it 
is beſt for the Plaintiff to take his Judgment, and not to maintain him 
a Diſturber, for if he doth, and it be found againſt the Plaintiff 
Hobart holds, that the Biſhop's Collatee for Lapſe hanging the Suit 
ſhall not be removed, by reaſon the Plaintiff can have no Judgment 
nor Writ, aan obſtante reclamatione Fpiſcopi, he bein banks as a- 
geainſt the Biſhop. And Hobart further adviſeth a Plaintiff, not to name 
Not to name more Diſturbers in his Writ than are likely to have reaſonable Titles, 
8 becauſe every Diſturber will make a ſeveral Title, and traverſe, or 
needful. confeſs and avoid the Plaintiff's Title, whether he himſelf hath good 
Title or not, and fo tis better not to name them, for they can but 
preſent and get their Clerks in hanging the Suit, which will be re- 
moved by a Writ to the Biſhop, if their Titles be not good, but ſuch 
as have reaſonable Pretence of a Title are fit to be named, that their 
Titles may be diſcuſſed directly at the Miſe of the Parties, and not 
left to an Afﬀter-game, pig. the Title to be tried between the Incum- 
bent that comes in hanging the Writ, and the Clerk that is admitted 
upon the Writ to the Biſhop, whom the Biſhop may not refuſe upon 
account of the Church's being full of the other, (but Oyere as to that) 
Sir William Elvis's Caſc, v. the Archbiſhop of Zork. Taylor and Bi- 
ſhop, Hobart 320. | 

Biſhop's Di- But as to the _ataing of the Biſhop in the Writ, to prevent his ha- 
123 ving the Advantage of a Lapſe, it may be ſaid that it is not, or at 
Date of the leaſt not generally true, that the bringing of the Writ againſt the Bi- 
Writ. ſhop ſhall prevent him from collating, or prevent the Lapſe, for if a 
gare Impedit be brought againſt a Biſhop for a Diſturbance, and the 
Plaintiff doth lay in his Count the Diſturbance to be after the Date of 
the Writ, he ſhall be barred, and the Biſhop may collate when his 
Time by Lapſe comes. Mich. 15 Jac. Brickhead v. the Archbiſhop 
of Tork, Hobart 199. And ſo J ſuppoſe he may in all Caſes, when 
the Plaintiff is barred by his Plea, And Hobart puts another Caſe, in 
which the Biſhop, tho' named in the Writ, may collate by Lapſe 
Perdente lite, and his Clerk ſhall enjoy the Benefice, which J ſhall {et 

down with his Reafons in his own Words. 
Caſes put by Suppoſe (ſaith he) that I have Right to preſent to an Advowſon, 
Juice Ho" but I preſent not, nor am any way diſturbed, but the Church remains 


, th | | : 
the Biſhop, void and open to me; but before the fix Months incurred, or before 
cho named Collation made by the Ordinary, I bring a oe” Tmpedit againlt 


mr him, whether now the Ordinary be debarred of preſenting by Lapſe 
by Lapſe hanging the Writ? I am of Opinion that he is not debarred. And 
* lite, firſt, it were a Caſe full of Miſchief, that the Ordinary, bearing him- 
5 ſelf never ſo juſtly and ſincerely, ſhould againſt Law and Reaſon be 
ſubject to cauſeleſs Actions and Charges, and defrauded of his due 

Lapſe, and the Church kept void, Eccleſia viduata, by the Fraud of 

the Patron, by a fradulent Action as long as he liſt. For if he brought 

no Action, the Lapſe ſhould run, and now by bringing of a feigned A- 

ion he ſhall ſtop the Lapſe in the Ordinary, and by Conſequence, it 

will not come to the Metropolitan, nor to the King. But to examine 


the Reaſon and Authorities: 
1 Can 
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Chap. | XXIV. 7. he Complete Incumbent. 5 


. * . 1 


K 


at. th. MM Ado} — Sn. 


Can there be any Thing more unreaſonable; than that a Man ſhould DAE abated, 
make Benefit of an unjuſt Suit, as in this Caſe the Plaintiff ſhould; or aA 
uniſhed doing nothing amiſs or againſt his Office, as the Defendant Unreatona- 
ſhould ? But you will ſay to me, it is an Effect of Law, and Execntio biet uni- 
juris non habet injuriam; for when the Biſhop comes in, he is charg- 
ed by the Declaration with the Diſturbance, which if he doth not a- 
void, he ſhall be taken as a Diſturber, and then indeed he cannot col- | 5 
late, or his Collatee ſhall be removed; therefore when he doth appear 
he doth but caſt an Eſſoin, and tho' that do not make him a Diſtur- 
ber to maintain the Writ, becauſe it is after the Writ, yet it faſteneth 
upon him the Charge of the Diſturbance laid in the Declaration, ſo 
that he ſhall not be received after that to plead Ne diſturba pas, or 
the ordinary Plea which amounts to as much ; for that Plea pretend- 
ing Innocency, mult (as all other the like Pleas) be offered the firſt 
Day upon the Appearance, for Delay makes him nocent, and ſo is 
oP, abt) in objetto. Then again, if the Ordinary plead his own Plea Oppeſitum: in 
oY cquittal, amounting to Ne diſturba pas, the Plaintiff may pray a objetto. 
Writ to the Biſhop, and fo remove his Clerk, becauſe he comes in 
hanging the Writ, and thus it is a Dilemma made by Law, and not by 
Fraud of the Party; and the Rule in the Regiſter, fol. 31, is ſo, That 
if the Dioceſan be named Defendant in the Care Tmpedit, he ſhall 
never preſent by Lapſe. . 

To this I anſwer, ſays he, That if the Biſhop do not plead accord- Reſſonſ. 
ing to his Innocency, that the Proceedings ſhall be againſt him, and the 4s a 
Conſequence of it as againſt a Diſturber; but if he plead that he 2 
did not diſturb, which is true, it ſhall be taken according to the 
Caſe, that he did not diſturb before the Action brought, neither un- 
lawfully, nor by lawful Collation; but it can never be underſtood, to 

deny or renounce any actual Collatien ſince, for if he ſhould plead that, 
it were in vain, and to no purpoſe, as hath been ſaid. Now then if 
he did not diſturb before the Writ purchaſed, and therefore hath not 
deſpoiled himſelf of his Right of Collation in its due Time, and then 
collates by Lapſe lawfully when his Time comes, when the Pa- 
tron hath wilfully and without his Fault ſurceaſed his Time, and 
then pleads that he claims nothing but as Ordinary, Gc. without 
mentioning his Collation hanging the Writ, becauſe it is impertinent 
(as it hath been ſaid :) neither indeed (ſays he) do I ſee how he can be 
received to plead it, no not by the Way of ſaving it by Proteſtation, as 
upon Attornment to ſave Privilege of Waſte. But certainly it is not 
neceſlary, tho' upon ſuch Plea the Plaintiff may have a Writ to the 
Biſhop, he may perhaps be compellable to admit the Clerk of the 
Plaintiff in Obedience to the Writ ; but yet it ſhall not work a 
Removal of the Biſhop's. Clerk, but he ſhall retain the Benefice as 
having the better Right, like unto the Caſe and Reaſon where A. 
brings a Quare Tmpedit againſt B. and hanging the Suit a Stranger 
preſents, and his Clerk is inſtituted, &c. And then A. hath a Judg- 
ment againſt B. and a Writ to the Biſhop, Non obſtante Reclamatione 
B. the Biſhop ſhall receive the Clerk of 4. without diſputing of the 
Right of 4. and the Stranger; but yet if the Stranger hath the bettgr 
Right to the Patronage, his Clerk ſhall retain the Benefice, and ſo e 
converſo. 4 eee ee, pes 

Note, That the Writ to the Biſhop in this Caſe ſhall not be with Non eb/tant? 

WE _ti© Clauſe of Now ohſtante Reclamatione Epiſcopi ; for he makes no n.. 
| 9 Claim, as in the Caſe of Diſturber, who ſets up a Title and 8 
4 | 5 L.Y- 2 | 
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| Jurt Pw of Right. - Beſid6s; the Ordinary's Plea-neither makes the Patron's Ti. 


tronatus. 


tle better, nor his own worſe, than are proper to them both, and a, 
ie they were before; neither doth he thereby difclaim any Right he hath 
d a$Otdmharyt - Ayer e eee . 
vos akon "ob 10 01 put another Caſe (ſays he:) If my Church become void, 
the Diſtur- and 1 preſent to the Biſhop, and fo alſo doth another Perfon that hath 
ber only. no Right, in which Caſe the Biſhop, tho' he may receive at his Peril, 

et doth (as he may lawfully do) refuſe to receive either till the Right 

be enquired, without doing himſelf any Act of Diſturbance. In this 

Caſe, if the true Patron doth bring his Care Impedit againſt the Di. 

Collation by ſturber only, then' the Biſhop may collate by Lapſe without Queſtion, 
Lap. bi. but in that Caſe, if the true Patron name the Biſhop a Defendant 
l together with the Diſturber, and then the Biſhop comes in and pleads, 
| that he claims nothing but as Ordinary, c. and the Plaintiff 
hath an Award of a Writ to the Biſhop, with a Cx Het Executio, 

Goc. and then recovers againſt the Diſturber, and the Biſhop in the 
mean Time collates by Lapſe, in that Caſe perhaps the Biſhop's 

Clerk may be removed, for it differs much from the former Caſe ; 

Upon a true for here was a true and not a feigned Diſturbance, whereunto the Or- 
Diſturbance. djnary gave Way fo far, that the Plaintiff could not get his Clerk 
received, but was driven to his Cure Impedit : For if he had proceed- 

Jure Patro- ed to his Jure Patronatus without Cuare Impedit, and the Time 
nature. had incurred, the Biſhop might have preſented to Lapſe remedileſs : 
And therefore ſince he did his Endeavour to preſent, and was inter- 

rupted by a Stranger, and the Ordinary alſo refuſed his Clerk, for 

which he had rather have an Excuſe than a Juſtification, and now 

both being made Defendants, and the Plaintiff's Title is approved a- 

gainſt them both, as if it had been fo from the Beginning; it ſhould 

Biſhop not to be hard that the Biſhop ſhould make Advantage of his Refuſal, which 
eee 2 now appears to have been againſt Right, and the Party to the Suit. 
8e e. And there is alſo this Note made in the Margin of the Book, ois. 
That it is not ſo much the Preſentation of the Diſturber as the Biſhop's 

Refuſal of the Patron's Clerk that preſents, which entitles him to his 

Skar Inpedit. And therefore it is enough for a Biſhop to eſcape the 

Charge of a Diſturber, and not alſo to make Advantage of a Lapſe 

caufed by himſelf. Mich. 15 Fac. Brickhead v. the Archbiſhop of 


Tork, Hobart 200, 201. . 

But as to this latter Caſe put by Hobart, I cannot but think that 

the 1 1 ought to have the Turn by Lapſe, altho' that he be na- 

med in the Writ, notwithſtanding he did admit and inſtitute the Clerk 

of the Plaintiff after the Church was become litigious, that is, if 

he was not a Diſturber by any other A&, . © ha ee ee 

Ouere, Ifin For firſt it is granted, that in ſuch Caſe it is the Biſhop's Duty to 
the laſt Caſe refuſe both Clerks until the Right be determined. Alſo it is granted, 
= SHOP that the Biſhop is not bound of Office to enquire of the Right by a- 
hate the Warding a Jure Patronatus, but at the Prayer of the Party (which I 
Turn by Juppoſe not to be made,) ſo that the Biſhop. before that he is named 
1 in tlie Writ is altogether as Innocent, as if no Preſentment had been 
made to him before the Writ was brought. Thirdly, It is granted, 
that if the Biſhop be no Diſturber, he ſhall have the Benefit of a 
Luaapſe, if it falls. Fourthly, It is granted, that in this Caſe, if the 
. © Biſhop be not named in the Writ, he may collate at the End of fix 
Months. And J cannot fee why, in this Caſe, the making of him 
a Party in the Writ ſhould make him a Diſturber that was 1 be- 
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fore; more than the Bringing the Action before any Preſentment was Jure pa- 
made ſhall faſten a Wrong upon the Biſhop Who is named therein. mu. 
And I ſuppoſe that the Biſhop's Plea, that he claims nothing but as 
Ordinary, cannot be conſtrued to diſclaim his Right as Ordinary, is: 
bis Lapſe when it falls to him, ſo that his Collatee may not defend 
himſelf againſt him whom perhaps the Biſhop may be forced to admit 
upon him; and with this, Hobart accords in the former Caſe, and 
why then may it not be as well allowed in the latter ? . 8 
But Hobart faith, that the Caſes differ: Firſt, In that in the latter A Difference 
Caſe there is not a feigned but a real Diſturbance, whereunto the Or- in che Cater: 
dinary gave Way ſo far that the Patron could not get his Clerk re- 
ceived. To which I anſwer, That tis true, here is a real Diſtur- 
pance, but the Biſhop makes it not, neither doth he further give Way 
to it than by Law he is bound to do, neither doth the Biſhop by ed 
pending any Admiſſion hinder the Patron's Clerk from being admit- 
ted; for the Biſhop may be required to a Jure Patronatus, which if 
he doth refuſe he may be ſued, and maintained to be a Diſturber, and 
ſhall not have the Advantage of Lapſe. And tho' it be ſaid by Ho- 
bart, that if the Patron doth proceed to a Jure Patronatus, and the Jure Patho- 
Time doth incur, the Biſhop will collate remedileſs. I anſwer, If the 0 he cht 
Time doth incur thro' the Biſhop's Fault by delaying, he ſeems to quired. 
be a Diſturber, even as if he had refufed to award the Jure Patrona- 
tus. And if the Patron (who hath fix Months allowed him in which 
he may preſent). doth not preſent ſo ſeaſonably. that he may have the — 
Advantage which the Law doth give him by the Jure Patronatus, 
it is his own Fault, and he is no more to be thought worthy of Relief 
by this Device of naming the Biſhop in the Writ, than if he ſhould 
ſuſpend preſenting until ſuch Time that the fix Months are ſo near 
at an End, that the Biſhop hath not Time to examine his Clerk be- 
fore they paſs, in which Caſe the Biſhop may- juſtify his collating by 
Lapſe. So that the Patron is not without his Remedy, whereby he 
may ſave his Intereſt, unleſs it be thrc. his own Neglect, altho' he 
ſhould not bring his Oyare Impedit firſt; for if he be not ſatisfied with —_ 
the Verdi& given upon an Enquiry by a 22 Patronatus, upon which Quare Impe- 
his Adverſary's Clerk is admitted, which prevents a Lapſe, he may 4 
have afterwards a Care Vinpedit, and remove ſuch Clerk and have nat. 
his Preſentment. Beſides, the Patron is in as good a Caſe now, if the 
Naming of the Biſhop in the Writ will not hinder the Lapſe, as Pa- 
| trons were before ſueh Courſe was in Practice. And Zerksrrs faith, 
That at this Time, vis. in Edward VI'th Time, Biſhops were rare- 
ly made Parties in Care Impedits, in Reverence of their Perſons, 
Cent. 5. Caſe 36. p. 22. And chat the Practice of making them Par- 
ties is not ancient, appears by the Statute of Weſt. 2. cap. 5, made 
the Thirteenth Year of Edward the Firſt ; by which it is Enacted, 
That in Writs ok Quare Impedit and Darrein Preſentment, Da- 1 
mages thall be awarded; that is, to wit, ik the Time of fr rde. 
Months pals by the Ditturbance ok anp, ſo that the Bichop do 
confer to the Church, and the very Patron loſeth his Pzeſenta- 
ton koz that Time, Damages ſhall be awarded foz two Years 
Calue of the Church. And ik the ür Months be not paſſed, but the 
Pꝛelentment be deraigned within the laid Time, then Damages ſhall 
be awarded to the halk Pear's Ualue of-the Church. 1 


10 93365: 


Now 
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Nuare Jm- Now if ſuch Practice had been then known, or had been thought 
edit, fe ſufficient to have prevented the Biſhop from having the Benefit of , 
| Lapſe, in caſe the Preſentment was not recovered within the ſix 
Naming te Months, why ſhould two Years Value of the Church be given to re. 
Writ to pre. compence the Loſs of the Turn by Lapſe, which would not be but 
ventaLapſe, only through the Patron's Neglect to name the Biſhop, if that would 
Pra” ferve to prevent him? For if that the putting the Biſhops Name in 
the Writ would hinder the Biſhop of Lapſe, the Parliament's giving 

of two Years Value of the Church as Damages was altogether uſeleſß 

and vain, and little Reaſon .or Need: could there be to inſert that 

Clauſe in the Statute that gives the two Years Value in Damages, if 

this Practice was then known, or ſuppoſed to have that Effe& in Lay 

that now it is taken and ſuppoſed to have, oiz. that naming the Biſhop 

in the Writ will hinder the Loſs of the Preſentment by Lapſe, and 

Benefit of the Benefit of the double Value of the Church is thereby waved, ay 
couble Va. it were, by the Plaintiff, If it be ſaid that the Law was anciently fo, 
but not the Practice, in Reverence to the Perſons of Biſhops : I reply, 

'That this ſpeaks that all Patrons when their Church became litigious 
did in thoſe Days, vig. before the Statute, and at that Time, loſe 
their Preſentments, and only becauſe they would not make, Biſhops 
Parties in Oware Tinpedits out of Reverence to them; and that they 
ſhould ſo do, is as incredible as may be, eſpecially before this Statute 
for Damages was made, by which the Miſchief of loſing the Turn 
by Lapſe is repaired. And with this Opinion the Author of the Expo- 
ſition of the Terms of Law doth agree, where he ſaith upon the 
Term Omware Impedit. If the Plea be depending between two Par- 
ties, and be not diſcuſſed within fix Months, then the Biſhop may pre- 
ſent by Lapſe, and he that hath Right to preſent may recover his Da- 
mages, as appeareth by the Statute of Meſt. 2. c. 5. And the Arch- 

| biſhop of Canterbury putting this Caſe to Frowick Chief Juſtice in 
theſe Words, Whether he that hath nothing offended in the Law of 
the Land ſhall be puniſhed,-br compelled to do a Thing in Deroga- 
tion of his own Right and Liberty, as he may that is Party to a 
Wrong e It is faid by the Reporter Keilway, it ſeems that he ought 
to be at his Liberty to make Collation, notwithſtanding - the Iſſue be 
found for the Plaintiff ; yet he ſets down no Reſolution by Frowick, 


OQnere. but a OCuære. Mich. 20 H. 7. Keil. 57. b. ST 4a 

Value is for And I ſee no Reaſon why it ſhould be thought hard againſt the Pa- 

8388 tron, if the Biſhop may not be hindred from collating by being made 
ge. 8 . 

a Party to the Writ, if the Preſentment be not recovered within the 
ſix Months, ſeeing that if he doth not recover within ſuch Time by 
the Diſturbance of any, ſo that the Biſhop doth confer to the Church, 
and the very Patron loſeth his Preſentation, as the Words of the Sta- 
tute are, the Patron ſhall have two Years Value of the Church. 
And in Truth, it is much better for Patrons if the Naming of the 
Biſhops in the Writs doth not hinder a Lapſe, or if it doth hinder, 
that they do not name them in the Caſe put, for thereby they loſe in 
Damages ſo much as would go far at leaſt in the repaying them 
the Expences of a tedious and coſtly Suit. And then alſo Diſturber 
of Patrons and Law-Suits thereupon would not be ſo frequently heard 
of, nor Churches be kept void, when the Right of preſenting is que 
ſtioned for ſome Vears, as upon the Suppoſition that the Naming th? 
Biſhop in the Writ will in ſuch Caſe ſtop him from collating, the) 
needs muſt be; to avoid which, by the Statute of Meſt. 2. c. 7 
N ; | SLES ar- 


To repair 
the Loſs. 


And would 
prevent Law 
Suits, Sc. I 
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did not after that recover till aft 
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Parliament did not take away, but ſeems to ſuppoſe the Biſhop's Power he = rg " ad 
of collating, if the Recovery was not within the fix Months, but gave Fire 2 | 
Damages to the Patron for the Loſs, 1 
To all this I may add, that I never found any Caf 

hath been judicially determined, that to make th dee 
in a Cyare Tmpedit when the Church is litigious, doth © a 
Title to collate; yet becauſe ſome have been of that OFiai as 

Hobart before, and 2 Croke 93. Mich. 3. Fac. in Lancaſter and Lowe's 

Caſe, and Ferkins Cent. 1. Caſe 74. And becauſe Biſhops in ſuch 

Caſe having exccuted the Writs of them that have recovered, and 

their Incumbents have ſet down by it, ſo it is even commonly re- 

ceived, that the Biſhop's Collatee is actually removed by the Recep- 
tion of the Patron's Clerk. And in the 49 E. 3. 15. a, 'tis there 
ſaid, where the Biſhop is found to be a Diſturber he ſhall never have 
Advantage of Lapſe ; which doth imply, that barely making him a 
Defendant without proving him guilty of ſome Diſturbance will not Diſturbance 
revent it, for the Biſhop was a Defendant in that Caſe of 49 E. z. to be proved. 
And in the 17 E. 3. 71, there is an Opinion which is ſaid to be held 
by ſome, that if in a Opare _— the Plaintiff was eſſoined, and 

er the ſix Months were paſſed, and 

the Biſhop had preſented, that he ſhould recover only the half Year's 

Value, by reaſon he had delayed his Recovery himſelf by being el- 

ſoined ; but this Opinion is there denied, and it is holden, that the tin: 
Plaintiff ſhall not ſufter for uſing an Eſſoin, but may recover his two 

Years Value notwithſtanding : This Caſe alſo ſhews, that the Practice 

of making the Biſhop a Party was not then known, or at leaſt uſed ; 
for tis taken for granted, that after ſix Months the Biſhop may pre- If Biſhop 


ſent, but if making him Party would prevent his Preſentation accord- == => 


ich it A common 
ndant received O- 


ing to the Opinion there recited, the Plaintiff in no Caſe ought to re- Plaintif 


cover the two Years Value, for it would be his Fault not to make ought not to 
the Biſhop a Party to prevent it. 8 

That a Writ may not abate, not only proper Perſons muſt be named Writs to be 
therein, but the Writ muſt be brought in a proper Place; for tis Ts © 
ſaid, that Writs of Cuare Iinpedit and Onare Incumbravit ſhall be MAP ; 
always brought where the Church is. 38 H. 6. 14. vide 4 Ed. 3. 9, 
otherwiſe it is in the King's Caſe. And ſo for an Advowſon in Wales, Wates. 
the Writ ſhall be brought in the next Eugliſb County, for ey 

1 


cannot award a Writ to the Biſhop, 11 H. 6. 3, and Judgment in ſuc 


_ Cafe ſhall be given in the Action at the Aſſizes where tis tried, and 


Deceit lies as upon a Judgment had in this Action upon Default, if no 
Summons was made. Brownlow and Gouldsborough 1 Part 160, And 

fo tis ſaid, that the Writ may not be brought before the Juſtices of 

the Grand Seſſions. Hill. 9 Car. B. R. Cort v. the Biſhop of St. Da- 

vids. Owen and Pritchard. 1 Croke 341, and 348. But Faus han 

Chief Juſtice makes a Difference between Churches in Lordihi 5 Difference of 
Marchers of J/ales and Churches within the ancient Shires, or of the Churches in 
Principality of JYales. In the firſt Caſe, he agrees the Law to be, 
that for ſuch Churches the Char Impedit was to be brought in the 

next Engliſb County, but of Churches of the ancient Shires, or of the 
Principality, they were to be brought in Wales, and that the King's 

Juſticiar there had Power within the County where he was Juſticiar, 

to write to the Biſhops, which the Lords Marchers could not do. 

Fanghan 410, 411. 
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Quare non 
dmiſitt. 


* 
tare non ad- 
Lo t, where 
brought. 
Prebend. 


U n Grant 
of next A- 
voidance. 


Other Cauſes 
of Abate- 
ment. 


Heir of an 
Earl. 


Executors 


diſturbed 


In preſenting 
to a void 
Turn. 


One Copar- 
cener dies. 


Wife dies. 


But a Lpare non admiſit ſhall be brought in the County where 
the Refuſal was, and not in the County where the Church is, becauſe 
Damages are only to be recovered, and the Refuſal is the Brginning 
of the Wrong, and the Ground of the Action. 38 H. 6. 14 F. N.p 
47. J. And a Ouare Impedit of a Prebend ſhall be brought in the 
County where the Cathedral Church is, and not in the County where 
the Body of the Prebend is, becauſe the Plaintiff's Clerk is to be in- 
ſtituted and inſtalled in the Cathedral. 21 Ed. 3. 5. 2 Eliz. Tyy 
194, but 43 Ed. 3. fol. 1. 34. 15 Ed. 3. B. 325, ſeem contrary. Hide 
27 Ed. 3. 37. And fo the Law is well explained in a Caſe in which 
there were different Opinions in our Books, (ſaith Coke) Mich. 26 and 
27 Eliz. Bulwer's Cale. 7 Croke 3. And if a Grant be made of a next 
Avoidance in one County, and the Church doth lie in another Coun- 
ty, (by Fenner) the Trial may be either where the Grant was made, 
or where the Church is. J/illiams, Fenner and Coke clear of Opj- 
nion, that the Trial where the Church lay was good, and the Iſſue 
well tried, to which 7e/verton at length aſſented, and ſo the former 
Judgment was affirmed. Mich. 8 Fac. B. R. Biſhop of London and 
Baldwin's Caſe. v. Drew. 1 Bulſtr. 47. And Note, That ſuch Writs 
cannot be brought within any Liberty, becauſe they that hold Plea 
in a Franchiſe cannot award a Writ to the Biſhop. 11 H. 6. 3. 
Though the Writ be well brought, yet it may abate upon other 
Accounts ; for if the Plaintiff be made a Knight hanging the Writ, it 


is an Abatement of the Writ. Paſch. 40 Elis. Sir Hugh Portman's 


Caſe. 7 Coke 27, and 6 Coke 10. b, becauſe he is at his Election, whe- 
ther he will take this Degree or not. Zenkins Cent. 2. Caſe $5. But 
if the Son and Heir apparent of an Earl bring any Writ, and his Fa- 
ther dies pendant the fame, the Writ ſhall not abate, becauſe tis by 
the Act of God. 31 H. 6. 29. So if one hath Right to preſent, and 
being diſturbed doth die, and then his Executor doth bring his Writ 
againſt the Diſturber, Quod permittat ipſum Preſentare ad Ecclefiam 
jam Vacantem, & ad Preſentationem teſtatoris in vita ſua, & nunc 
in retardationem Executionis Teftamenti, the Writ will abate, becauſe 
a Diſturbance to the Teſtator cannot be ſuppoſed as a new Matter in 
retardationem executionis Teſtamenti, as where Goods were taken out 
of the Poſſeſſion of the Teſtator, upon which the Executors brought 
Treſpaſs, in retardationem FExecutionis Teftamenti, the Writ abated. 
But if the Executors be diſturbed in preſenting to a void Turn, they 
may well ſay iz retardationem Executionis Teſtamenti, and the Da- 
mages they recover ſhall be Aſſets in their Hands. Trix. 31 Elis. 
C. B. Smallcrood, &c. v. the Biſhop of Litchfield. 1 Leonard 205. 

So when a Writ of Right of Advowſon was brought againſt Copar- 
ceners, one of them dying, it was adjudged without Argument that 
the Writ ſhould abate, being a real Action; and the like Law is, if 
they had been Jointenants, &c. Hill. 15 Car. B. R. the King v. Sir 
Fohn Dridon, &c. 1 Croke 511, 574. Yet Coke ſaith, that a Care 
Impedit well brought by divers, as Coparceners, or Jointenants, Ge. 
ſhall not abate by the Death of one of them ; nor a Onare Impeait 
brought by the Husband and Wife ſhall not abate by the Death cf 


the Wife, becauſe that otherwiſe the Plaintiff (if the ſix Months be 


paſt) ſhall be without Remedy; for which he cites F. N. B. 35. b. 
38 Ed. 3. 41. 37 H. 11. 7 H. 4. . 14 HK. H 6,40 3% 
i H. 5. 1. T3. 17 Ed, z. 11. 17 Ed. 3. 304." Hall's Caſc; Pal 
21 FEl:z. C. B. 7 Coke 26, and fo by Brownlow and cola 

4 bn 1 Tat 


Chap XXIV be Complete Incumbent. 66 
Part lis. The fame Law, if one of the Defendants doth die Quer Im 
aan the Writ, for it abates not thereby. Brow7low and Gould bo- Sj x 


In like Manner, if a Quare Impedit be brought againſt the Patron Patron dies 
and Incumbent, and the Patron doth die pendant the Writ, the Death penden'e Bre:!, 
of the Patron ſhall not abate the Writ. 9 H. 6. 31. For there are 454 ble In. 
two Miſchiefs, one, if the Writ ſhall abate, the Diſturbance ſhall be cumbent. 
unpunifhed ; and although the Writ was well brought, yet the Plain- 
tiff, and only by the Act of God, ſhall be without Remedy, becauſe 
there wanteth a Diſturber : And the Miſchief on the other Part is, 
if the Writ ſhall not abate, but the Plaintiff ſhall proceed to Judg- 
ment and Execution, the very Patron ſhall be put out of Poſſeſſion; 
and foraſmuch as in the one Caſe, if the rightful Patron ſhall be out 
of Poſſeſſion, he hath Remedy by a Writ of Right to recontinue the 
Advowſon ; and the other Caſe, if the Writ ſhall abate, the Plaintiff 
ſhall be without Remedy, which is the greater Miſchief, wherefore 
the Writ ſhall ſtand good, and therewith agree. 7 H. 4. 26. 5. 

13 H. 8. 13. 9 H. 6. 57. 9 H. 6. 31, cited by Coke. Paſch. 1 Elis. 

CRIT OAT Oe SEAT 
But although it be granted that the Writ doth not abate by the The Judg- 
Death of the Patron pendant the Writ, yet when Judgment was given edis 
againſt ſuch Patron after his Death, upon a Writ of Error brought by Error. 

his Son, as Heir and Executor, with the Biſhop and Incumbent, who 


were ſevered, it is clearly held, that this was a manifeſt Error, viz. 


the giving of Judgment againſt the Patron after his Death, and ſhall 
cauſe the Judgment to be reverſed in all, for it cannot be [reverſed 
by Parcels. Paſch. 36 Eliz. B. R. Pipe. v. the Cueen. 3 Croke 324. 
I ſuppoſe the Reaſon of this Caſe to be, that altho? the Writ did not 8 
abate by the Death of one Defendant in the Action, yet the Judgment again a 
wy be given againſt thoſe that are living only, and not againſt a dead dead Perſon. 
erſon. | | 
So if the Incumbent hanging the Writ doth die, and the Diſturber Incumbent 
doth preſent again, and then dies, a Onare Impedit, or Aſſize of Dar- dies, and 
rein Preſentment, according as the Caſe is, lies by Jourmies Accounts Bdgenbe | 
upon the firſt Diſturbance. Brownlow and Gouidsborongh 1 Part 160. — -and 
F. N. B. 32. That is, the firſt Writ being abated without the De- dies. 
tault of the Plaintiff, if he purchaſe a new Writ within a convenient 
Lime after the Abatement of the firſt Writ, it is ſaid to be by Jour- 
es Accounts, and then the ſecond Writ ſhall be as a Continuance Nen Wric 
of the firſt, and ſhall out the Defendant of any Plea which ariſes up- by Fournies 
7 2 on ccoumnta. 
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Mure Im- on Matter happening after the Date of the firſt Writ ; and Fifteen 
Les - of Days have been held a convenient Time for the Purchaſe of the ney 
KAN Writ... Ferms of Law, Fournies Acconmnts,” fol. 191. 6 Coke. 10. Hen. 
cer's Caſe, But if the Plaintiff be Nonſuit in a Qare JImpedit after 
Title made, this is a good Bar in another Qyare Hupedit. 22 H. 6, 

45. 7 Coke 27. b. Alſo if a Writ be well brought againft a Biſhop 

for refuſing a Clerk (for ſo the Cafe; ſeems, to be) and pendant the 

ſame, the Archbiſhop after Admonition to the Biſhop, to receive the 

Clerk, or to ar, who doth neither, doth inſtitute. the Clerk, and 

cauſe him to be inducted, if upon an Endeavour in the Eccleſiaſtical 

Court to void the Inſtitution and Induction a Prohibition be prayed; if 

in the Surmiſe that the Church is full of his Preſentment, Mention 

Where the be made of the Onare Impedit, it muſt abate by the Patron's own 
Haie Impe- thewing, and therefore the Surmiſe in ſuch Caſe mult be, that the 
bementioned Church is full of his Preſentment, without Mention of the Oware: Ty 
upon a Sur- pedit. Huiton's Caſe. Hobart 15. But Cuære, how this Calc is to be 
— ok underſtood ? viz. How a Surmiſe to have a Prohibition can abate 2 
__ ** Onare Impedit depending? And Owere, Whether in this Caſe the Clerk 
was admitted Pendente the Onare _— or before the Writ was 
brought 2 For though it be granted, that he whoſe Clerk is in the 
Church, cannot afterwards bring his Qpare Iinpedit, but it will be 4 
batable if he do. 12 H. 4. 11 and 13 H. 4. 7. See 7 H. 6. 4, 30 
36. Yet if the Defendant doth plead, that the Plaintiff hath filled 
the Church pendant the Writ, and the Plaintiff doth demur, which 
is a Confeſſion thereof; yet the Writ ſhall not abate, but the Plaintiff 
fhall have Judgment, becauſe the Defendant doth neither gainſay the 
Diſturbance nor Right of the Patron. 11 R. 2. Qyare Impedit 144. 
F. N. B. 35. 7 H. 4. 34, 36. Hobart 194. But 4 E. 4. 18, is to 


the contrary. 


"CHAP. XXV. 


Declarations in Quare Impedit, &c. in 
what manner to be framed, and what 
ought to be alledged therein. 


2 HE Plaintiff having duly brought his Writ, muſt in the next 
Care that the place be careful that be doth ſufficiently entitle himſelf in his 


«pra ae Declaration, otherwiſe he will be barred. 31 H. 6. 15. For if the 

DPDieclaration be not good, altho' that the Plea in Bar be bad, the Plain. 

tiff ſhall be barred, by Jones in Sandern's Caſe, and the Univerſity of 
Oxon, &c. Hill. 20 Fac. C. B. Jones 18. 3 

Title to the Firſt, therefore he muſt in his Declaration entitle himfelf to the 

Advowſon. Advowſon, by alledging ſome Preſentment in himſelf, or ſome other 

wuhoſe Eſtate he hath, Brownlow and Gouldsborough 1 Part 160. Fot 

if a Plaintiff doth only entitle himſelf to preſent by the Grant of a 

next Avoidance, without alledging any Preſentment in himſelf, or 

any other under whom he claims, by Winch, Hutton and aba, 5 
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ſhall be barred. Mich. 22 Fac. B. R. Mbodly v. the Biſhop of Exe- DEE 
ter, 8 and Bdeards. 2 Croke. 691. Tin. 21 Car. 2. C. B. Jeon. 
The King v. Robert Biſhop of Worceſter. Vaughan 57. But what NN 
Preſentment is to be alledged as ſufficient to entitle the Plaintiff, is 
declared before. Chap. 22 and 23. 564 

If a common Perſon doth bring a Oyare Impedit, and accounts up- The Plain- 
on a Title to preſent, and that he is diſturbed, and the Defendant, 3% muſt nor 
to counterplead the Plaintiffs Title, makes (as he muſt) a Ttile to own Title. 
himſelf, and confeſſes and avoids, or traverſeth the Plaintiff's Title ; 
after this, the Plaintiff ſhall never deſert his own 'Title, and by falling 
upon, and controverting the Weakneſs only of the Defendant's Title, 
ever recover or obtain a Writ to the Biſhop, tho' the Defendant's Ti- 
tle doth not appear to the Court to be ſufficient, for it by no means 
follows that the Plaintiff hath a good Title, becauſe it appears that the 
Defendant hath not. Trin. 21 Car. 2. C. B. The King v. Robert 
Biſhop- of Morceſter, /aughan 58, and by Hobart in Colt and Glover's 
Caſe. Hobart 162. And if the King hath preſented by reaſon of 
Lapſe, or the Temporalties of a Biſhop in his Hands, Outlawry, Go. 
And when the Church ſhall void again, brings a Ozare Imped:t, and 
counts that he was ſeiſed of the Advowſon as in Groſs, and preſented, 


a 7 ad RY — ö— — 


and then the true Patron ſhall confeſs his Preſentation, and avoid it by 


ſhewing upon what Account he preſented at a former Avoidance, as 

only upon the Title of Lapſe, G. the King ſhall not deſert his Ti- 

tle, and by ſhewing the Weakneſs of the Defendant's Title obtaining 
Judgment for him ; yet it is agreed that there are Caſes in which the 

King may deſert his own Title, and not join Iſſue upon the Defen- 

dant's Traverſing of his Title, or avoiding it, but traverſe the Title 

made by the Defendant in his Bar, which is directly taking a Traverſe But may take 
upon a Traverſe, which regularly a common Perſon cannot do, nor I 5 gg 
think (faith Vaus han) in any Caſe, but where the firſt Traverſe ten- vers. © 
dred by the Defendant is not material to the Action brought. The 

Ning v. Robert Biſhop of Morceſter. Vaughan 61. 

But this Rule, that the Plaintiff muſt alledge ſome Preſentment in Where the 
himſelf, or ſome other from whom he claims, holds not always; for eres agg 1 
if a Man at this Day doth by the King's Licence found a Parochial ledge Pre- 
Church which ſhall be preſentable, and be diſturbed to preſent to it, ſentment. 
he ſhall have a Oyare Iinpedit without alledging any Preſentment in 
any other, and ſhall count upon the ſpecial Matter. Trim. 21 Car. 2. 

C. B. The King v. Robert Biſhop of Worceſter. Vaughan 57. And 

when the Patron doth lay a Preſentment in his Count, it is not ſuffici- 

ent for him to ſay that he did preſent the laſt Incumbent without 

more, but that he was ſeifed in Fee and preſented, or elſe lay the Fee- seiſed in Fee. 
Simple in ſome other, and then bring down the Advowſon to himſelf, and preſent- 
either in Fee or ſome other Eſtate, The Caſe of the Kings v. the Bi- ©» &* 


thop of Mörceſter. Vaughan 57. For the Plaintiff ought neceſſarily in 


bis Declaration to make mention what Eſtate he hath when he pre- 


lents. 8 H. 5. 4. 18 H. 6. 24. Alfo where the Prefentation makes a 
Right, there the Plaintiff ought to declare that the Prefentation was 
made 7 empore pacis ; but if the Plaintiff doth alledge another Right Tenpere paci; 
Precedent to the Preſentation, and the Preſentation be alledged only 
n Purſuance of that Right, as that the Advowſon is appendant to a 
Manor of which he is ſeiſed, &c. there the Declaration is good, al- 
tho the Preſentation be not laid Tempore pacis. Hill. 28 and 29 Car. 
2. C. B. Strode verf. Biſhop of Bath aud IWWells, Sir George Horner, 
SC, 1 Mod. Rep. 230, and 2 Mod. Rep. 185. 
N | Lz 2 And 
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And altho' the Plaintiff hath formerly by the Preſentment which 
Duare I he lays in himſelf or others, for this Title gained the Fee by Uſurps. 


pedit, & | 
| WAN tion, yet he ſhall not be compelled to mention the Wrong, or that he 


1 not bath the Advowſon by Wrong, neither can he in this Caſe of an C. 
mention the ſurper declare of any other Eſtate than of Fee, by Berkly and Zone; 
Wrong, but contra Bramſtone and Croke ; who held, that it a Man having no 
*% or Right to an Advowſon, doth preſent by Uſurpation, and his Clerk be 
Feee admitted, inſtituted, and inducted, and after Plenarty by fix Months 
dies; upon a Diſturbance he cannot declare that he was ſeiſed of the 
Advowſon, as of an Advowſon in Groſs, and preſented, becauſe by the 
Preſentment alone without Inſtitution, and Induction, no Right is gain- 
ed, nor the Patron put out of Poſſeſſion; but it is the Ordinary's Ag 
that makes the Uſurpation; and ſo if the Uſurpation be gained 
by the Inſtitution, which is ſubſequent to the Preſentation, the Uſurper 
in his Declaration cannot ſay that he was ſeiſed in Fee, and preſented, 


which is a Precedent Act to the Uſurpation, which was by the Inſti 


tution, and the Fee only gained by Relation, which is a Fiction in 


Law, and ſhall not be reſpected to do Wrong, as would be in thi 
Caſe. Hill. 14 Car. B. R. Harper v. the Bailiff and Burgeſſes of 
Derby. Fones 427. Cuære, for no Judgment was given, and ſee there 

Berkly's and one's Reaſons for their Opinion, which ſeem good. 
The Plaint Alſo the Plaintiff muſt take care that his Plaint be not double, for 
muff not be if the Plaintiff doth alledge a Preſentment in himſelf only, or in caſo 
he hath not preſented, in whoſe Eſtate he hath, this is a ſufficient Ti- 
tle in a Care Impedit ; but if he doth alledge a Preſentment in both, 
his Count is double, as appears by this Caſe. B. Plaintiff in a Care 
Tmpedit counts that 4. was ſeiſed in Fee of a Manor to which an 
Advowſon was Appendant, and the Church voiding he preſented, and 
that his Clerk was admitted, and inſtituted, and after that this Manor, 
c. was given to the King by Act of Parliament, and after that the 
King granted it to the Plaintiff, and that the Church voided by the 
Death of the Clerk of 4. who dies, that the Plaintiff preſented ano- 
ther Clerk, who was admitted, inſtituted, and inducted, and dies, 
that the Church is now void, that the Plaintiff preſented, and that 
the Defendant diſturbed him, and by all the Juſtices, this Count is 
not double, for the Preſentment of A. is ſuperfluous, as being deſtroy- 
ed by the ſaid Act of Parliament, and the Preſentment of the Plain- 
Allegation tiff, is but the Execution of the Act of Parliament, and the Act of 
2 one Fre- Parliament without any Preſentment is a good Title in a OQnare In- 
fuffcienn. pedit; but if the Act of Parliament had not been in the Caſe, the 
Count had been double, by alledging the Preſentment, Admiſſion, and 
Inſtitution of the Clerk of A. and of the Plaintiff's alſo, becauſe to 
alledge one of them is ſuſhcient. 16 H. 7. 8 Ferkins Cent. 4. Caſe 86. 
See for this the Counteſs of Northmberland's Caſe. 5 Co. 98. a. 33 H. 
6.12. 4 E. 4. 3. 11 E. 4. 10. 19 E. 4. 4. Where there appears a Diffe- 
rence in Opinion concerning this Matter. Yet note, that tho' a com- 
mon Perſon counting upon two Preſentments, the Count ſhall be ſaid 
double, and by Conſequence vicious, yet otherwiſe it is in the Caſe of 

> the King. 43 Ed. 3. 14 Br. Count. 

Where a If a Church hath by Lapſe come to the Biſhop, who hath collated 
ee to the by ſuch Title, a common Perſon ought to make mention of it in hi 
0p 0ught Count, for that is his Title to the Preſentment. Mich. 14 EI. 3 Leun. 


be men- | 
ions 18, becauſe the Collation by Lapſe is in the Right of the Patron, 
and for his Turn ; the Ordinary in this Caſc being a kind of Atom 


LANCE, 4 
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made by Law, to do that for the Patron which is ſuppoſed he would 


do himſelf, if there was not ſome Let; by Hobart, in Colr and Glo- 


arrs. in 
uare Im⸗ 
pedit, Sec. 


gers Caſe. Hobart 154. Alſo if the Ordinary hath collated by Lapſe. N 


becauſe the Patron having preſented one unſuſficient Clerk, and upon 
Notice of his Unſufficiency, and the Reſuſal, did not preſent another, 
and the Patron thereupon doth bring his Action, the Patron muſt ſet 
forth in his Declaration the Day in which the Preſentment was made 
to the Ordinary. Mich. 15 Eliz. C. B. 3 Leonard 47. © 

One Perſon hath the Right of preſenting to two Avoidances of a 
Church, another to a third Avoidance, and upon a Diſturbance, the 
Declaration ſets forth, that one hath the Advowſon of two Parts of 
the Church, v1. to preſent to the ſaid Church at two Turns together, 
and that another hath the Advowſon of a third Part of the Church, 
to wit, to preſent to every third Turn, the Declaration is not good, 


Where ons 
hath two 
Avoidances, 
and another 
a Third. 


r Cur. for that it appears that one hath the entire Church for the 


e 
Fine when he is to preſent ſole, and then, when he declares that one 
had the entire Advowſon of two Parts of the Church, iz. to preſent 
to two Turns, it is repugnant in it ſelf, for by his own ſhewing, it is 
to two Parts of the Advowſon, and not to two Parts of the Church, 
for the Moiety or third Part of the Church is, where Parceners, or 
Jointenants preſent jointly, and every one hath a Part of the Church, 
Trin. 41 Elis. Mindſor v. Archbiſhop of Canterbury and Loveday, 
&c. 3 Croke 668, or where there are two Advowſons in one Church, 
for there every one hath a Part of the Church, and the Count muſt be 
the Moiety, or third Part of the Church. Mich. 13 Fac. Windham v. 
Biſhop of Norwich & al. 1 Brownlow 165. But where two Churches 
are united, and the Patrons agree to preſent, the one to two Turns, 
the other to a third Turn, (as this Caſe was) there either of them hath 


the entire Church the Time he preſents. Trin. 41 Eliz. C. B. Windſor 


v. the Archbiſhop of Canterbury. Loveday and Fletcher. 3 Croke 687, 
8, 

So if a Quare Impedit be brought, that the Biſhop permit the Plain- 
tiff to aug to the Church of 4. and the Declaration according to 
the Cale is, That whereas B. was ſeiſed of a Manor, to which the 
Advowſon of the ſaid Church, ig. to preſent to the ſame very firſt 
Turn was Appendant, and that C. was ſeiſed of the Advowſon of the 
ſaid Church, 9iz. to preſent to the ſame every ſecond Turn; tho 
by the Writ the entire Advowſon is claimed, and by the Count, only 
every firſt 'Turn ; and altho' it be not alledged by the Plaintiff that he 
ought to have the firſt 'Turn, yet it is good; per Cur. Becauſe when 
the Church is void, and it appertains to him to preſent, he hath the 
entire Advowſon; but otherwiſe it is if there be two ſeveral Patrons, 
and two ſeveral Incumbents of one Church, ſo that one Patron hath 
a diſtin and ſeparate Part of the Tythes for his Incumbent from the 
other Patron, and his Incumbent, in which Caſe there are two Ad- 
vowſons in one Church; for there the Count muſt be to the Moiety 
of the Church, or the third Part thereof, as the Caſe requires. Mich. 
13 Zac. Windham v. the Biſhop of Norwich, Brownlow and Goldsbo- 
rough 1 Part 165. And if in this laſt Caſe one of the Patrons be- 
ing diſturbed, doth ſay in his Count, that he is ſeiſed de Adovocatione 
Medietatis Fcclefie, &c. it is ſufficient without ſetting forth the ſpe- 


cial Matter in the Count. Tin. 10 Fac. Richard Smith's Caſe. 10 


Coke 135. 
CHAP. 


A Motety or 
third Part 
amongſt Par- 
ceners, &c, 


Writ claims 
the entire 
Advowſon, 
and the 
Count only 
every firſt 
Turn. 
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Dioceſs, S. 
m Quare 


„ woo Þ FXVT.- 


A 
Of Proceſs and Pleas in Quare Impedit 
and Darrein Preſentment, and what Pleas 
are proper, and ought or may be pleaded 
by the Ordinary, Patron and Incumbent 
reſpectively; and of what Matters a Ju 

ry in Quare Impedit ought to enquire. 


Of Proceſs Aving ſhewed how theſe Writs are to be brought, and how the 

in Qyare Patron is to entitle himſelf in his Declaration, I am next to ſpeak 
Impedit. | 

of the Proceſs thereupon. _ 

Summons, * 'The Proceſs in this Action of Onare Impedit are Summons, At. 

gene cn tachment, and Diſtreſs Peremptory. And the Sheriff muſt ſummon 

Diftres., the Defendant by good Summoners, and return their Names upon 

| the original Writ, and not return common Summoners, as Jobn Doe 

and Richard Roe; for a Writ of Deceit lieth if the Summons were 

not made indeed: But if the King be Plaintiff, and the Defendant be 

not ſummoned, nor attached, nor diſtrained, and the King hath Judg- 


ment by Default, no Writ of Deceit lieth. Brownlow and Couldrby- 
rough 1 Part 158, 159, 160, Is 


Returnable The Writs thereupon are returnable from Fifteen Days to Fifteen 
2 Fifreen Days, according as it is Enacted, In Aſſizes of Darrein Preſentment, 
= = and in a Plea of Quare Impedit of Churches vacant, Daps ſhall be 
£2 given from Fifteen to Fifteen, oz from Thee Meeks to Thee 
| Caeeks, as the Place ſhall happen to be near 02 far. And in a Plea of 
Quare Impedit, if the Diſtuther come not at the firſt Day that he is 
ſummoned, noz caſt no Eſſoin, then he ſhall be attached at another 
Day, at which Day if he come not, noz caſt no Eſſoin, he ſhall be di⸗ 
ſtrained by the great Diſfreſs above given; and if he come not then, by 
his Default, a TUrit chall go to the Biſhop of the ſame Place, that 
the Claim of the Diſfurber fo2 that Time ſhall not be p2ejudicial to the 
Plaintiff, ſaving to the Diffurber his Eight at another Time when he 

will fue therekoze. Stat. 52 H. 3. cap. 12. 


Where ſeve- If a Quare Impedit be brought againſt divers, they ſhall have ſeveral 
ral Eſſoins Eſſoins before Appearance; if the firſt Man be efloined it muſt be ad- 
before Ap- journed for Fifteen Days, and Idem dies ſhall be given to the reſt ; but 
By. > at that Day another of the Defendants may be eſſoined for Fifteen | 
Days, and an Idem dies given to the reſt, and ſo of all the reſt of the 
Detendants. And if the Defendant take not his Eſſoin upon the Sum- 

mons, he may take it upon the Attachment, and if the Plaintiff doth 

not adjourn the Efloin, he ſhall be Nonſuit. And Note, That the 
Defendants are not bound to appear after that they have had their Ef- 

ſoins, until the Return of their Diſtreſs, for an Eſſoin is no Appearance 

Default af. becauſe it may be caſt by a Stranger. If the Defendant doth come at 


rol Plead- the Grand Diſtreſs returned, and pleads to Iflue, and after doth make 
0 4113 fe . 1, f : De- 


LI. 
2 
92 * we 
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© ault, . 
Gece - Ros br. x Part 587 F207 90 e JE 
Ik the Original Writ be brought againſt three, one may appear be- W 
fore his Companions, and. Proceſs ſhall be continued until Diſtreſs be Wr — 
made againft the reſt, and tho Plaintiff in the mean Time ſhall declare vne . — 
againſt dim that appears with a ſimul cum, and if he that appears 
doth plead aon impedibit, the Writ ſhall be awarded to the Biſhop; yu ine 
put there ſhall be a Cefſer Executio until the Plea between the Plain- «i. 2. 
tiff and the other Defendants be determined. Yroermloen and Could ibo- 
neh Part 158, 159. e ee | 
If a OQuare Impedit be brought againſt two, and one of them doth Againſt two, 
make Default at the grand Diſtreſs, and the other doth plead in Bar, a wy ware" 
Writ to the Biſhop ſhall be awarded for the Plaintiff by the Statute of fault, Sr. 
Malebridze without Title made; and if the Bar pleaded by the other 
Defendant be found for him, he alfo ſhall have a Writ to the Biſhop, 
and the Clerks of theſe two, upon theſe two Writs being admitted, Clerks to 
inſtituted and inducted, ſhall try their Right in an Aſſize, or Treſpaſs. u their 
Jenkins Cent. 2. Cafe 85. 2 Infiit. 124, 125. OS... 
In this Writ the Defendant ſhall neither have his Age, nor a Pro- No protegi- 
tection, nor an Eſſoin as in the King's Service to avoid a Lapſe. on, Se. 
In an Aſſizo of Darrein Preſentment, if the Writ be brought in % 
Middleſex, at the Return of the Writ the Aſſize ſhall be there ar- 2 
raigned by the Serjeants at the Bar in French, and the Tenant ſhall 
be demanded; and if the Tenant doth not appear when he is de- 
manded, a Refummons fhall be awarded; and if upon the Re- Summons 
ſummons the 'Tenant ſhall not appear, the Aſſize ſhall be taken againſt and Reſun- 
him by Default; and if the Tenant doth appear, he may demand *** 
Oyer of the Writ and Return, and the Writ ſhall be read him, and oyer. 
the Return thereof, and the Jury ſhall have the View, and the Fe- 5 
nant may take Exception either to the Writ or to the Return, if there 
be Cauſe; and if there be no Cauſe, he may pray a Day to plead; Day to 
and if the Court doth give a Day, the Jurors that appear Mall be dif- plead. 
charged of their Attendance, and ought to appear upon a new Proceſs 
to be awarded againſt them; and ſix of the Wo ought to have the 
View of the Church, to the Intent that they may put the Plaintiff in- vie. 
to Poſſeſſion if he doth recover; and the Judgment of this Aſſize is to Jud 
recover the Preſentation and Damages. The Proceſs in this Writ is * 
Summons and Reſummons againſt the Tenant, and Summons, Habe 
as Corpus, and Diſtreſs againſt the Jury, and the Proceſs fhall be re- 
turned from Fifteen Days to Fifteen Days, and no Efloin or Vouch- No Egbin 
er licth after a Reſummons. Brownlow and Gonldsborough, 1 Part SG. 
160. | | 
The Defendants, iz. The Biſhop, Patron and Incumbent appear- 
ing, they are to put in their Plea, or Anſwer to the Declaration of 
the Plaintiff, and if their Plea be ſufficient, the Plaintiff ſhall be bar- ple Ig 
red, altho his Declaration be al ſo good; by Jones in Standen's Caſe, ent, Plaintis 
Oc. Jones 18, And firſt, if the Biſhop be made a Defendant upon barred. 
any good Reaſon, it is becauſe he is a real Diſturber, altho' he is for 
the moſt Part put into the Writ upon the Opinion that thereby he is 
hindred from collating peudente He, (the Church being void and liti- 
gious) upon the Account of Lapſe. But ſee as to this, Chap. 24. But Biſhop's 
whether the Biſhop be a Diſturber or not, if he be made a Defendant, Plea. 
and hath no Right to collate when the Writ was brought, it is uſual | 
tor him to plead — that he claims nothing but as Ordinary, and to 
„ ö de- 
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Flea. 


OY OE 


i Actor e. demand Judgment if without ſpecial Diſturbance, Go. And if the 
in Muare | | 
FJmpyedifs. 


Are hbuhop 


Sce be void, fo that the Archbiſhop,, or other Guardian of the Spiri. 
tualities, hath for the Time the Right of Admiſſion, (5c. the Right of 


* Collating not being in him, he is wont in ſuch Caſe to plead, that he 
claims nothing but. as Metropolitan, and. to demand Judgment if, &,, 


And thereupon the Patron is wont to pray a Writ to the Biſhop again} 


Breve Epiſco- the Ordinary, with a et Executio quouſque the Plea between the 


to with a Ceſ- 
fet Rrecutio. 


Continuan- 


ces. 


Biſhop pro- 
ſeented as a 
Diſturber. 


If the Plain- 
tiff will not 
accept the 
Biſhop's 
Reddition, 


Ec. 


Biſhop where 
to be excu- 


ſed. 


Where Bi- 
ſhop cannot 
plead the 
Patron's 


Title. 


The Rea- 


ſons. 


Plaintiff and the other Defendant is determined. Mich. 3 Zac. B. R. 
Boſevell's Caſe, 6 Coke 48. Fenkins Cent. 1. Caſe 99. And if Jude: 


ment be given for the Plaintiff, that a Writ ſhall go for. the Plaintig 


againſt the Biſhop or Guardian of the Spiritualities, or againſt Biſhop 
and Archbiſhop, if both be made Parties in the Writ, without a Ceſſ 
Executio entred, until other Matters had been tried, it is no Error; 
nor. will it abate. the Writ, unleſs that Execution had been ſued out 
before Judgment had been given againſt the reſt. Paſch. 14 Fac. J. 


N. Grange v. Dering, 3 Bulſtrode 175. Sce Fenkins Cent. 8. Caſe 36, 


and in Roll's 1 Rep. 363, and 397. Rolls Abr. 1. 772. When the Bi- 
ſhop pleading that he claims nothing but as Ordinary, the Patron 
hath Judgment againſt him, and this doth continue divers Terms with- 
out any Continuances entred, yet as G/izz ſaid in the Caſe of Los and 
Lancaſter, it was ruled that it was good in Cobb's Caſe. v. John Hey. 
den, Rolls 1 Rep. p. 31. But the Plaintiff, if he pleaſeth, need not 
pray a Writ to the Biſhop, but may maintain him to be a Diſturber, 


and proſecute his Action againſt him to a final Judgment, not with- 


ſtanding the Biſhop doth claim nothing but as Ordinary in his Plea. 
If he doth take his Writ as aforeſaid to the Biſhop, it ſhall be to 
the ſame Biſhop; for it doth not appear to the Court that he was a 
Diſturber, neither ſhall the Biſhop be amerced, but the Plaintiff pro 
falſo Clamore : If the Plaintiff doth not accept the Biſhop's Reddition, 
but will chuſe to make a full and final Recovery againſt him, (which 
is not adviſable in any Caſe) then doth he (as in all other. Caſes of 
Election) forſake, and loſe the Benefit of the former, and ſtands to 
the Hazard either of a total Recovery, or a total Bar; fo that if he 
doth aſſign a ſpecial Diſturbance, and it be tried againſt him, he is 


to be barred, by Hobart. Mich. 15 Fac. Brickhead v. the Archbiſhop 


of Tork, Hobart 198. And if the Plaintiff be at Iſſue with any of 
the other Diſturbers, and the Title is found for the Plaintiff, the En- 
queſt ſhall not paſs betwixt the Plaintift and the Biſhop who refuſed, 
becauſe the Church was litigious, altho' that the Iſſue upon the Di- 
ſturbance be joined betwixt them, for the Diſturbance is found in an- 
other, and the Church being litigious ſhall excuſe the Biſhop. Jen 


kins Cent. 1. Caſe 99. | oo] 
If the Biſhop be ſued as a Diſturber, for that he hath admitted and 


inſtituted a Clerk upon the Preſentment of another Patron, (which is 
not adviſable for him to do) he may plead the general Plea, that he 
claims nothing but as Ordinary, Gc. and demand Judgment if, (5c. 
And indeed, in ſuch Caſe the Biſhop cannot well plead any other Plea; 
for having given Inſtitution upon another's Preſentment, he cannot 
plead the Patron Title upon whoſe Pretentment he hath given Inſti- 
tution, to counterplead the Title of the Plaintift to the Patronage, 


although the Incumbent may, by Hobart, and that upon theſe Rea- 


ſons: 

Firſt, Becauſe the Ordinary hath nothing to do with the Patronage, 

neither in Intereſt nor Dependancy. Secondly, Becauſe he bath gn 
5 | | | thing 
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thing to do with the Church as to the Fruits of it, and if he, having oy e. 
collated by Lapſe before the Statute of 25 Ed. z. 7, could not by the . — L 
common Law ave pleaded the Title of the Patronage to maintain 
it, as by the ſaid Statute appears, much leſs could he do it before the ir 
Lapſe incurred, Thirdly, Becauſe the Law hath provided for him 
(if he doth contain himſelf within the Bounds of an Ordinary) ſufficient 
Means to ſave himſelf from making himſelf a Diſturber, and hath 
Pleas to expreſs and deduce the ſame. Sir J/illiam Elvis v. the Arch- 
biſhop of 7ork, &c. Paſch. 17 Fac. Hob. 317. Jenkins Cent. 1. Caſe 47. 

If the Ordinary doth plead that he claims nothing but as Ordina- Cate“ beſt 
ry, the Patron had beſt pray a Writ to the Biſhop with a Cefſer Exc- Is, 
cutio quouſque, &c. eſpecially if the Biſhop had not refuſed his Clerk 
before the Church was litigious, or admitted his Adverſary's Clerk af- 
ter a Jure Patronatus prayed, or contrary: to the Verdict given there- 
upon; for if he will maintain him a Diſturber when the Church is 
full, it concerns him to make it appear that he was ſo, or he will be 
barred, as hath been ſaid before in this Chapter. If the Biſhop be ſued 
as a Diſturber for refuſing to admit a Perſon preſented to him, he 
may in his Anſwer cither plead, as before, he claims nothing but as Or- 
dinary, and fo the Patron may take Judgment againſt him, or main- 
tain him a Diſturber as aforcſaid, or elſe the Biſhop in his Anſwer may Biſhop may 
juſtify the Refuſal of a Clerk preſented to him; but then the Biſhop Rafal 
muſt be very careful that his Plea be ſufficient, for tho' he hath juſtly ; 
refuſed, he may make himſelf a Diſturber by his ill Plea, for which 
are cited, 14 JI. 7, 21.b. 5 H. 7. 20, in Specott's Caſe, v. the Biſhop 
of Exeter, Gonuldsborough 25. | 


That the Biſhop's Plea may be ſufficient to bar the Plaintiff, he muſt And muſt 
therein ſpecify the Cauſe of his Refuſal particularly, ſo that the Par- Crab bartl 
ty may anſwer to it. 5 H. 7. 19. 11 H. 7. 17. And therefore when cularly. 
the Biſhop in his Plea did ſpecify one Cauſe of Refuſal which was not 
good, and ſaid moreover, quod propter diverſa alia Crimina, the 
Clerk was Criminoſus, & non Idonens, it was held that the latter 
Words were too general and uncertain, Dyer 254, for he might as 
well have ſaid that he was Cyiminoſus generally, or aon Idoucus gene- Non Idoneus. 
rally; and if the Fault or Defect of the Clerk be not alledged parti- 
cularly, how can the Party anſwer to it? So when a Biſhop ſhewed for: 
Cauſe of his Refuſal of a Clerk, that the Clerk was Hhiſinaticus in- 1 * 
veteratus, it was adjudged and affirmed in Error that the Plea was too 
general, and therefore uncertain, and ſo inſufficient, for he ought to 
have ſhewed in what he was a Schiſmatick: Altho' whether he be a 
Schiſmatick or not, be triable by the Ordinary according to the Sta- 
tute of Articuli Cleri. But by that Statute it appears that the Biſhop It muſt be a 
may refuſe only for reaſonable Cauſe, and a general and uncertain agnable 
Cauſe is not a reaſonable one; and though the Biſhop is Judge in D 
examining, yet for as much as the Proceedings of the Biſhop are not 
of Record, the Cauſe of a Refuſal is traverſable ; and if it be traver- Trayerſe 


* 


2 


fed, and the Party refuſed be in Life, it ſhall be tried by the Metropo- ied. 


litan, and if he be dead, by the Country. And therefore although it 
doth not appertain to the King's Courts to determine Schiſms and He- 


© r7Clies, yet the original Cauſe of the Suit being Matter whereof the 


King's Court hath Conuſance ; the Cauſe of the Ordinaries judging a | 
Preſentee an Heretick or Schiſmatick ought to be alledged in certain, Certainty, 


J that the Judges may conſult with Divines to know if it be Hereſy or 


not, and if the Party be dead, direct the Jury to try it. Hill. 32 Elix. i 
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Pleas, , Y. R.  Specott's Caſe, 5 Goke 57, ſame Caſe 3 Leonard 199. Gos 
33 rh h - 1 and uy wb. 189. And it was alſo in this Caſe oe 
WAY that by the Plaintiff's Demurrer to the Biſhop's Plea — That the 
Ln ion by Clerk was a Schiſmatick, it was confeſſed : To which Anderſon ſaid, 
Cmurrer, . - .” 1 T 1 | - 2 ö 
that if a Thing be ſufficiently alledged, it is confeſſed by the Demy:. 
rer, otherwiſe. not, Gouldsborough 35. Nor doth the Statute of De. 
murrers, 27 Elis. help the Incertainty in this Caſe, becauſe the Court 
neither doth nor can know how this Plea may be amended, as that 
Statute doth require, and therefore it is out of the Compaſs of the Sta- 
25 tute. 1 9 sn Pda. | 
a 3ont] Alſo if a Biſhop refuſe a Clerk for Perjury, he ought in his Plea to 
avecged ſhew how and in what a Clerk is perjurus, and before what Judge he 
was perjured, that the Perjury may appear to be ſuch, for it is as none 
if not before a lawful Judge. 38 Ed. 3. fo. 2. 2 Inſtit. 632. In a late 
Caſe between the Biſhop of Exeter & alios v. Sampſon Hele, ina Cuare 
Tmpedit brought by Hele, the Biſhop pleads in Bar that the Church is 
within his Dioceſe, and that he claims nothing but as Ordinary, G. 
and that the Plaintiff preſented to him one Francis Hodder as his 
Clerk; that as Ordinary of the Church aforeſaid, he did examine him 
of his Ability and Fitneſs in that Behalf, and upon ſuch Examinati- 
In literatrra on, found him to be a Perſon in literatura inſuffcien, ac ea tations 
inſufficiens. fore perſonam inhabil' & minime idoneam ad habend the ſaid Benefice, 
for which Reaſon he refuſed him, and gave Notice thereof to the Plain- 
tiff, Gc. but that the Plaintiff did not preſent any other within the 6 
Months, per quod he did collate G. H. who was inſtituted, Gr. The 
Plaintiff replies, that Hodder at the Time of the Preſentation was Vi- 
Rep!" quod l. Car of L. that he was Homo literatus & infra ſacros Ordines Cunſtitut 
teratus, Sc. Cc. Of poſt Doctrin & literatur examen, Ordines. Sacerdotales per 
Ordinationem adept” fait, and licenſed to preach by a late Biſhop of 
Exon, Gc. After a Rejoinder by the Defendants, and Sur-rejoinder by 
the Plaintiff, the Defendants demur, and adjudged by the Court of 
Common Pleas, that this Plea of the Biſhop's was incertain and inſuf- 
judgment ficient, which Judgment was affirmed upon a Writ of Error in B. R. 
1705 the but upon a Writ of Error brought in Parliament, both the ſaid Jude- 
Revefled in ments were reverſed. Caſes in Parliament 88, and 3 Lev. 313. 
Parliament. If the Biſhop hath collated by Lapſe to the Church of another Pa- 
tron than the King, whether it be that the Patron having preſented a 
Clerk who was refuſed, and upon the Biſhop's Notice thereof did not 
preſent another in Time, or becauſe no Preſentment was made with- 
Biſhop's in the Patron's fix Months, and the Biſhop be therefore ſued, he may 
Titleby ſet up his Title of Lapſe, yea, and againſt the King, if he ſhould after- 
Ian wards pretend Title to the Church; whereas a common Perſon is the 
2 Ed. 3. true Patron: For it hath been enacted, Item, Becauſe that many Pu- 
TY ſentments to divers Benefices ok Poly Church, as well of the Patt. 
nage of Lap Peopte as of the People of Holy Church which wete 
void by fir Months, whereof the Collation of ſuch Benefices by Lapſe 
ok Time was devolute, and of Kight-pertaining to the Ozdinaries of 
the Place were-recovered by the King, by Judgments thereof given > 
the Allent of the ſaid Patrons, in Deceit of the ſaid Collations (0 
made reaſonably by the ſaid Ozdinaries, in which Places the ©O2dind- 
ries, 1102 their Clerks. to whom they did give ſuch Benefices, were not 
received to ſhew no2 defend their Right in this Behalf, no2 to coul. 
ter-⸗plead the King's Right ſo claimed, which is not reaſonable, 
CUberefoze the King by. Allent of the ſaid Parliament will and gran 
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eth fo2 him and his Heirs, that when Archbiſhops, Biſhops, oz other Vleac, &«- 


Owinartes have given a Benefice of Right devolute to him by Tap 


of Time, and after the King pzeſenteth and taketh the Suit againſt 
the Patron, which per Caſe will ſuffer that the King ſhall tecover 
without Aﬀton tried in Deceit of the Oꝛdinarp, oz the Poſſeſſo2 of the 
ſaid Benefices, and in ſuch Caſe, and all other Caſes like, where the 
King's Right is not tried, the Archbiſhop 02 Biſhop, Dzdinary oz 
Poſſeſſo2, ſhall be received to counter-plead the Title taken fo2 the 
King, and to have his Anſwer, and to ſhew and defend his Right up⸗ 


on the Matter, although that he claim nothing in the Patronage in 
the Caſe akozelald. Stat. 25 Ed. 3. cap. 7. on 

The Reaſon of which Law was this, that the King not being bound 
by Lapſe of Time, when the common Patron had ſuffered a Lapſe, 
and the Ordinary had collated lawfully ; if the King pretending him- 


ſelf Patron had brought a Oware Impedit againſt the Ordinary and his 


Incumbent, they could not ſave themſelves, ſeeing that they could not 
deny the King's Title, and maintain the 'Patron's, in whoſe Default 
Lapſe took Place. | LIE 1 25 

This Statute alſo gives Remedy in like Caſes by expreſs Words, ſo 
that Caſes of like Nature are rather remedied by the Letter of the 
Statute than the Equity thereof; therefore, if a common Perſon no 
true Patron had preſented within the ſix Months, and the true Patron 
had not preſented in his Time, whereupon the Ordinary had collated 
for Lapſe, and the Pretender had brought a Care _— againſt the 
Ordinary, becauſe the Clerk was refuſed, the Pretender muſt neceſſa- 
rily have prevailed before this Statute, becauſe his Title muſt needs 
be taken for good, when neither Ordinary, nor Incumbent was ſuffered 
to deny it ; but now by this Statute they are relieved, for this is one 


of the like Caſes, by Hobart. in Sir William Elvis's Caſe, o. the Arch- 


biſhop of 2brk, Taylor, &c. Hobart 318, 319. 


ſe in Quare 


Jmyedits. 


Gives Re- , 
medy again 
che Lag. 


And others 
in Caſes 
the like 
Nature, 


I the Patron doth bring a Ovare Iinpedit againſt the Biſhop for a Biſhop's Bar 


Diſturbance, and the Biſhop doth plead that he claims nothing but as 
Ordinary, and confeſſeth the Plaintiff's Title to preſent ; and further 


ought to de- 
ny or confeſs 


and avoid. 


faith, that the Church voided ſuch a Day, after which the Church _ 


remained void by the ſpace of fix Months, and for that the Plaintiff 


preſented no fit Perſon within the Tempus Semeſtre, he collated as Or- 
dinary after the Lapſe of fix Months, as it was lawful for him to do; 


this is an inſufficient Bar, for that thereby the Defendant doth neither 
deny, nor confeſs and avoid the Diſturbance laid, and if the Plaintiff 


doth reſt upon the Bar, and demur upon it, Judgment ſhall be given a- 
gainſt Defendant, altho' it be after diſcovercd that the Plaintiff hath 
laid in his Declaration the Preſentation and Diſturbance to be after the 


Date of the Writ. But if to ſuch inſufficient Plea, the Plaintiff doth 


reply, and confeſs that the Church did void as the Biſhop ſaid on ſuch 


a Day, and that within the fix Months, ig. on ſuch a certain Day he gar that the 
preſented 4. B. praying the Biſhop to admit him, which he refuſed Patron pre- 


to do, and that the Biſhop on another Day, and within the 6 Months 
collated his Clerk, and then the Biſhop doth demur, for that the Repli- 
cation to his Plea doth contain double Matter, and is uncertain, and 
after it is diſcovered that the Plaintiff hath in his Count laid the Pre- 
ſentment and Diſturbance to be after the 'Teſte of the Writ, although 
the Court held, that the Replication was not double or. doubtful, 
becauſe the Defendant's Plea was, that the Plaintiff had not preſented 
a Clerk to him within the fix Months, and the Replication is, that he 
| VE 42 | id 


4 


did 


ſented not 
within ſix 


Months. 
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Pleas, &« ,did;preſent-within the fax Months, ſo there was a perfect Negative and 
in. Que " Affirmative, which makes the-Ifne; and the Plaimift did but add 
Refuſal to, make good the Diſturbance laid in the Declaration, and 
udgment then the, Plea is comploœat: And tho the Plaintiff hath laid a genen 
Beal in Diſturbance in his Count, which is ſuppoſed true by the Defendane; 
Plaintiffs Nlea, and to be made before the Action brought; yet this hall not 
Writ. Tave-the Plaintiff, but that he thall be barred for the Fault in his De. 
claration Appearing to the Court, 242. that there was no real Diſtur. 
hance - made, nor - Cauſe of Action given to the Blaintiff at the Time of 
his Writ brought, and this of his own ſhewing. Mich. 15 Fac. Brich- 
Head v. the Archbiſhop of br, Hobart 198. „Mane 23H 
Time af No- Alſo in ſuch · Caſe of the Biſhop's being ſued as a Diſturber, for that 
1 he hath refuſed the Patron's Clerk, and upon Default of preſenting 
age another, hath collated upon the Account of Lapſe, he muſt in his 
Plea alledge the Time of his Notice, given to the Patron, becauſe if 
the Patron ſends his Clerk within a Month after the Avoidance, and 
the Ordinary will not give Notice to the Patron af his refuſing him, 
the ſame ſhall not be any Default in the Patron; by Mauond; but if 
in ſuch Caſe the Ordinary doth ſay in his Plea, that the Clerk was in- 
ſüufficient, and that he gave Notice to the Plaintiff, and that ullam 
A adoneum pen ſonam praſentauit, Manwoed, ſaid, that as to the Notice 
given to the Patron, it is well pleaded by ſuch Words, and it ſhall be 
intended that it was given to the Perſon of the Patron; but the Court 
ſaid, that to ſay that nullum idoneam perſouam preſentauit was no good 
Manner of Pleading, but that it had been better if it bad been aullan 
etiam perſouam idoneam prefentavi, and that the firſt Form would be 
a Feefail, Mich. 15 El. C. B. 3 Leonard 47. 
Patron's As the Biſhop, ſo the Patron that is made a Defendant, is to put in 
Plea his Plea according to his Caſe, and with reſpect to the Plaintiff's De- 
dlaration; as to whom if he pleads. oz impedinit, or any inſufficient 
If inſuſſci- Plea, the Writ ſhall be awarded to the Biſhop. 2x Ed. 4. 65. 9 UI. 6. 


1 


1 ent. 16, #7. 7 H. 4. 32. 21 H. 6. 45. 22 H. 6. a8, 29. 10 H. 6. 4. 5 H. 5. : 
1 10. But there ſhall be a Gefſer Executio until the Plea between the 
i j | Plaintiff and the other Defendants be determined. Brownlow and 6. 
1 Gouldsborough 1 part 159. Wo! bien Hagener . 
5 Plenarty If the Clerk of a Stranger be Incumbent of a Chureh/by the Spaceof f 
1 pleaded fix Months by Admiſſion and Inſtitution only upon his Preſentment, 
ö this makes a Plenarty without Induction. HA. 22 H. 7. Keilway 

Wt | 88. And the Patron may plead againſt all common Perſons; for 

1 it is enacted, That one Foꝛm ok Pleading ſhall be obſerved among Ju- 

. ſlices in CUrits of Darrein Preſentment and Quare Impedit in this 

1 Relpef ; if. the Defendant alledgeth Plenarty af the Church of his 

1 own Peeſentation, the {lea ſhall not fail by reaſon ok the Plenartp, 

1% „do that the CUrit be purchaſed within the 'ſix-Bonths. Y2f. 2. cap. J. 

. if a Planar. Viz. Stat. 13 Ed. 1. gap. 5. But if a Writ be brought after a Plenanty 

"2 ty.by ſix by ſix Months, and Judgment be given by Mhil Dicit, and the Biſhop 

| [| Mogths, and claims nothing, the Plaintiff though a Purchaſer ſhall have Judgment, 

= ny and be remitted to his Right, by Coke, Trim. 15 Fac. B. R. Harris v. 

1K Auſtin, 3 Bulſirode 38, 46. Therefore Cuære, Whether the Incumbent 

h 5 of ſuch Ufurper ſhall not be outed by ſuch Recovery. However, if any 

1 Perſon doth preſent to an Advowſon, the Right of preſenting to which 

jg | | Plenary ; is in the. King, upon a Writ brought by the King, Plenarty cannot be 

. * Ling. pleaded to bar the King, and to eſtabliſn the Incumbent in his 

"8 , Poflzſſion, although he hath been inducted by fix Months —_ 
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%%, Tyarburtoz and Daniel, who held, that by Uſurpatian the Kin 
2 put out of Poſſoſſion; but the Law is now taken to be — 
therwiſe, 0:2. that the King cannot be put out of Poſſeſſion by any Uſur- 
pation, (that is) his Inheritance in his Advowſon, cannot by any Uſur- 
tion be deveſted out of him, but the King by a Plenarty is ſo far gut 


Writ purchaſed ; by Anderſon Chief Juſtice againſt Vamſiy, Kite /- 


— mmmemmmm—_——_—— — 


277 
Dleas, Err. 
in Muare 
Jmpedits. 


of Poſſeſſion, that he cannot preſent, but muſt firſt remove the Incum- | 


bent, who hath by Preſentation, Inſtitution and Induction got the Poſ- 
ſeſſion of the Church. 2 Iaſt. 358. Baſwell's Caſe, 6 Coke 49, 50, And 
ſo is the Law alſo taken to be, that Plenarty is not pleadable againft 
the King. Mich. 28, 29 Hlig. C. B. i Leonard 226, and in BoſwelFs 
Caſe, 6 Coke 49. See cap. 13. But Plenarty by fix Months upon an 
Inſtitution, where the Inſtitution is made upon a Preſentment, is plead- 
able by all Perſons againſt a common Patron; yet a Plenarty by meer 
Collation is not pleadable, but the Patron may bring his Writ and re- 
move the Collatee at any Time. Star. Neſt. 2. cap. 5. Mich. 32, 33 
Eliz. C. B. Smalkzood, Cole and Sale ©. the Biſhop of Coventry and 
Marſh, 3 Croke 207. Fenkins Cent. 7. Caſe 7. Mich. 3. Foc. Boſwells 
Caſe, 6 Coke 49. And ſo I ſuppoſe Plenarty upon a void Preſentment 
is not pleadable, for then the Clerk is Incumbent as it were by Colla- 


Plenarty by 
Collation 

where not 
pleadable, 


tion only; but when tis ſaid that Plenarty by Collation is not plead- 


able, it is to be limited, as to ſuch who have Right to preſent, but 
not to ſuch who have Right to collate, for Plenarty by Collation doth 


put him that hath Right to collate to his Writ of Right, and is plead- 


able againſt him that hath the Right of .collating. 17 E. 3. 64. b. 


Dean of Lincoln's Caſe. Mich. 3 Fac. in 'Boſcwell's Caſe, 6 Coke 49, 


50. 2 Iuſtit. 357. f 
And it is to be noted, that both Plaintiff and Defendant in a @pare 


Tmpedit may be Actors, and either of them have a Writ to the Bihop, 


as the Right falls out to be. But if the Defendant hath preſented this 
Clerk, and he be admitted, inſtituted and inducted before the Care 
Inpedit brought, the Defendant then hath no Cauſe to have a Wait to 
the Biſhop, and .conſequently the Defendant is no Actor, but .a bare 
Defendant, and the Poſſeſſion of his Clerk is Title ſufficient, if the 
Plaintiff doth not ſhew.a better; for the Plaintiff cannot in Law or 


Where ei⸗ 

ther Plain- 
tiff or De- 
fendant ma 
have a Write 
to th Ri- 
thay. 


- 


Reaſon ſay, That the Defendant hath no good Title, and from thence 


conclude that he hath. And therefore if the Defendant doth alledge 
in his Plea a Title pro forma, and that he hath preſented by reaſon 
thercof, and that his Clerk is inſtituted and inducted, this is ſuffici- 
ent for the preſent and future Time, if, no better Title be oppoſed 
to it, without alledging any other Preſentation in himſelf, or any o- 
ther from whom he claims ; but if the Defendant was out of Poſſeſ- 
ſion as well as the Plaintiff, he muſt then make out a good Title, or 


elſe he ſhall never have a Writ to the Biſhop to admit his Clerk; 


and in this Caſe only it is that the Defendant is Actor as well as the 


Plaintiff, and in ſuch. Caſet he is to alledge à Seiſin of the Advowſon 
as the Plaintiff muſt, either in himſelf, or thoſe from whom he claims, 
which. is to be done by alledging a former Preſentation, that being 
the only actual Seiſin of an Advowſon, and the Ground why he 
thould preſent to any Voidance. Hill. 19 Car. 2 Sir Foham Tufton ©. 
Sir Richard Temple, Vaughan. 9 H. 6. 56. b. 43 Ed. 3. 25. 12 H. 
4. 11, 1 H. 7. 13. And tho' the Plaintiff be Nonſuit, yet no Writ to 
the Biſhop without Title made. 11 H. 6.8, ; 


Where he 
mult alledge 
ien. 


As 
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eas, &c. 
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Impedits. 


How the In- 


cumbent 
may coun- 


As the Biſhop and Patron, ſo the Incumbent (if there be one) mug 
put in his Plea to the Declaration of the Plaintiff, that is, if he be 
made a Party. 9 H. 6. fol. 56. 1:1; x73; CIP 2271 

Before the aforeſaid Statute of 25 Ed. 3 c. 7, if an Incumbent had 
been collated by a Biſhop to a Church, the Title of collating to which 


rerplead the came to him by La ſe, and the King who is not bound by Lapſe of 


King's Title. Time, pretending 


itle to the lapſed Benefice, had ſued the Biſhop 


and Incumbent, the Incumbent muſt have been outed, becauſe neither 
Biſhop nor Incumbent, could either have denied the King's 'Title, 
maintain the Patron's, in whoſe Default the Collation was made; or 
if a Clerk had been a Compleat Incumbent upon the Preſentment of 
any other Patron, he could not have pleaded his Patron's Title, or 
defended himſelf in the Poſſeſſion of his Church: So if the Patron 
would have colluded, and made a faint or falſe Defence, he mul 
have ſuffered by it. But now by the ſaid Statute, the Incumbent i; 


allowed to counterplead the King's Title, and by the Equity of the 


ſaid Statute, the Title of any other Perſon that 


all pretend to haye 


the Right of preſenting to that 'Turn to which he hath been pre- 
ſented, or collated, altho* he doth claim nothing in the Patronage, 
Paſch. 31 Eliz. C. B. Hall's Caſe. 7 Coke 26. Therefore, if the Bi- 
ſhop having collated an Incumbent upon the Title of Lapſe, doth in 
his Plea (to a 2 Impedit brought againſt them) claim nothing but 


as Ordinary, altho' a Writ to the Biſhop ſhall be awarded againſt him, 


But then he 
muſt be a 
Poſſeſſor. 


yet the Incumbent may plead the Collation, and fo bar the Plaintiff 
Paſch. 32 Eliz. Stanley v. Thomas Chain. C. B. 1 Anderſon 238, 
239, But then by the Words of the Statute, he muſt be a Poſſeſſor 
of the Benefice, that is, ſuch an Incumbent that is not only preſented, 
admitted and inſtituted, but alſo inducted, by which he is ſaid to be 
Parſon imperſonee, ſo that until ſuch Time that he hath Induction, he 


is under the Miſchief of the Common Law before declared. 4 H. 8, 


Where the 
King's Clerk 
being only 
inftiruted, 
muſt plead 
Induction. 


Parſon imper- 
ſonee when. 


Bataile v. Cook Dyer. 1 b. and by Dyer. Mich. 15 Eliz. C. B.; 
Leonard 47. Therefore if the Caſe be ſuch, that the King's Clerk 
(being admitted and inſtituted only) be ſued as a Diſturber ; before he 
is inducted, it is neceſſary for him to plead, tho' untruly that the King 
preſented. him, and that he was admitted, inſtituted, and indudted, 
before the Writ brought, upon the King's Preſentation, for by being 
preſented, admitted and inſtituted, he is a Diſturber, and may be ſued 
as ſuch before Induction, and being preſented by the King, he muſt be 
ſued without the King his Patron, which is not the Caſe of the Pre- 
ſentee of a common Patron, becauſe he may abate the Writ, for that 
his Patron is not named with him, who may defend his Title when 
himſelf cannot, for want of Induction. And if he doth not at leaſt 

lead himſelf inducted, he cannot plead the King's Title to the ſaving 


of himſelf, and fo the Action without ſuch Plea of Induction muſt un- 


avoidably go againſt him. But oy this Courſe he may fave his Intereſt. 
Mich. 15 Jac. Minchcombè v. Biſhop of Wincheſter and Pulleſton. Hr 


bart 168, 193. 8 


But Coke ſeems to ſay, that a Clerk is Parſon imperſonee only by 


Inſtitution, and may pleadjhimſelf Perſona imperſornata of the Churcl 
for which the Writ is brought, that is, if it be brought by a common 


Perſon, becauſe the Church is Plena & Conſulta, only by Inſtitution, 


againſt all but the King; but if the Writ be brought by the King 4. 
ainſt a Patron and his Clerk, the Clerk cannot (he grants) plea 


without Induction, becauſe without Induction the Church is no 
8 | 1 Gs Con 
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+ Hnſultu againſt him, in Halls Caſe, Paſch. 31 Eliz. C. B. 7 Coke Pleas, &c. 
- on the — Opinion I conceive is taken to be Law, ig. that N 85 | 
he is not COPE Incumbent to plead his Patron's Title until In- N 
duction. | 3 11 4 NT f, 8 $5 x5 | * 0 
However, by Hutton, if one be preſented, admitted, and inſtituted Though the 
before the Writ brought, and be inducted after and before he plead, he after e 
may well plead the Patron's Title, and per Curiam, when he is capa- Writ, 
ble by his Incumbency to plead his Patron's 'Title, it is ſufficient for him 
to ſay that he is Perſona imperſonata, ex Preſentations A. viz. his 
Patron, altho*' he doth not add ante Diem impetrationis Brevis. 
Paſeh. 3 Car. C. B. Dame Chichely v. the Biſhop of Ely. Hetly 17, 
18. And altho' the Patron of the Parſon imperſonee ſhould confeſs 
in his Plea the Title of the Plaintiff, yet ſuch Parſon may deny it, 
and ſet forth in his Plea his Patron's Right of preſenting ; therefore, 
if the Biſhop or other Patron doth plead inſuthcient]ly, that ſhall be no inſumcient 
Prejudice to the Clerk's Title. Paſch. 14 Fac. Brickhead v. the Arch- Plea by Bi- 
biſhop of Tbr E. Brownlow and Gouldsborough I Part 16 4. 31 EA. 3. 3 erp _— 
Fitz. Iucumbent 6, cited by Hobart in Colt and Glover's Caſe. Hobart the Clerk. 
162. For tho the Patron may thereupon pray Judgment and recover 
the Preſentment, yet no Writ ſhall go to remove the Clerk. Br. Ab. 
Breve al Eveſque 14. Or if the Patron doth make Default, and the 
Incumbent doth plead to the Writ, which is found for him, and then 
the Incumbent doth pray that the Writ may abate, and the Plaintiff 
doth pray a Writ to the Biſhop for Default of the Patron, in this 
Caſe the Writ is to be abated, and no Writ to iſſue to the-Biſhop, 
by Advice of the Juſtices of both Benches. 7 H. 6. 15. 10 H. 6. 4. 
As the Plea of the Patron doth not prejudice the Clerk, ſo the Plea tacumbent's 
of the Clerk will not prejudice the Patron ; and therefore if the Clerk falie Plea 


ſhall not pre- 


doth plead that he is Parſon ee and a good Bar, and the Pa- judice the 


tron alſo doth plead his Title, but doth not acknowledge any Ple- Patron. 
narty of his Preſentment, and Judgment is given againſt the Plaintiff, 
the Patron ſhall have a Writ to the Biſhop, for that the falſe Plea of 
the Incumbent ſhall not conclude the Patron, who could not contra- 
dict it in this Point, if it did, the Patron could not have a Writ to the 


Biſhop, becauſe the Church was pleaded full of his Preſentment, and 


ſo no Benefit of his Suit. RolF's Ar. 2. p. 389. Hob. 196. 

So if a Quare Tmpedit be brought againſt the Incumbent of the mace the 
King, and he pleads that he is Par/oz imperſonee, that is, as well in- pleadds 42 
ducted as inſtituted, and a good Bar againſt the Plaintiff, ſo that ion falſely. 
it is adjudged againſt him, altho' in this Caſe the Defendant pleaded 
that he was inducted falſely, yet the King ſhall not be bound thereby, 
but that contrary to the Record he may have a Writ to the Bi- 
ſhop, becauſe the King was no Party to the Confeſſion, but is as a 
third Perſon always preſent in Court, and therefore upon Suggeſtion 
that his Clerk is not inducted, he ſhall have his Writ to the Biſhop, 
but pcradventure not without ſuch Suggeſtion, and if in ſuch Caſe no 
Writ thall be awarded, the King would have no Advantage by the 
Recovery, nor could his Clerk be ever made full Incumbent of the 
Church, but both the King and his Clerk loſe the Benefit of the Suit. 

Mich. 15 Fac. Winchcomb and Pulleſton's Caſe. Hobart 193. 

However, .altho' the Clerk being Complete Incumbent may plead A Clerk may 
by the Statute, and alſo hath a good Title if well pleaded, yet he Ne = 
may deſtroy it by his own ill Pleading, and thereby loſe his Incum- ili Pleading, 
bency + it 'behoves him therefore to be very careful that there be no | 
gi Miltake 
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Pleas, & Miſtake in his Plea, for the Miſtake of a Name, as Perer for Thomas, 
Ampebits. &c. may be fatal to him, as was adjudged. Fill. 14 Car. B. R. Har. 
7 pur v. the Bailiff and Burgeſſes of Derby. Jones 427. * 


Diturban® A Oare Impedit was brought, and the Plaintiff counted upon 4 

of November, Diſturbance on the Firſt. of Noveauber, and the Incumbent pleaded 
Bar by Pre- that on the Firſt ay next after the ſaid Firſt of November, he 
Firſt of May himſelf was preſented to the Church by the Queen, the Right of 
upon Lapſe. Preſenting to the ſaid Church being devolved to her by Lapſe ; upon 
which the Plaintiff demurring in Law, the Plea was holden inſuffl. 

cient, (per Curiam) for the Plaintiff counted upon a Diſturbance to 

him on the firſt of November, and the Defendant entitleth himſelf to 

an Incumbency on the firſt of May after, in which Caſe the Diſtur. 

mn bance ſet forth in the Count is not anſwered by 'Fraverfe, nor conſeſſed 
22, nor avoided, which it ought always to be but the Diſturbance ac- 
« | knowledged ; and altho' in this Caſe, in order to have a Writ to the 
Biſhop for the Queen, it was urged that the Title of the Queen did 

appear to be by Lapſe, which is confeſſed (I ſuppoſe by the Plaintiffs 
Demurrer to the Incumbent's Plea). Yet by = whole Court, the 

Writ was denied; for tho' it appeareth that the Incumbent was law- 

fully preſented to the ſaid Church, and ſo once lawful Incumbent, yet 

it appeareth alſo that the Title of the Queen is once executed by pre- 

ſenting the ſaid Incumbent, and ſo gone. And when the Incumbent 

as here hath loſt his Incumbency by ill Pleading, which he may do as 

well as by Reſignation, or other Means, the Queen's Turn is ſerved, 

But if in the like Caſe the Queen had been Patron, ſhe ſhould have 

M Jliter if the had a Writ to the Biſhop to admit ſuch Perſon as ſhe ſhould after- 
1 Queen had wards have preſented. Mich. 31, 32 Elig. C. B. Arundel v. the Biſhop 
of deen Patron. of Glouceſter and Chafin. 1 Leonard 194, and Paſch. 32 Elis. Stan- 

1 ley v. Chain. C. B. 1 Anderſon 238. 

A He muſt That the Incumbent may make a ſufficient Plea, he muſt remem- 
| ſhew of ber, that by the Letter and Meaning of the Law that enables him to 
Lee Plead, 1g. Stat. 25 Ed. 3. c. 7, he cannot plead that he is Parſon 
is Parſon. generally, but muſt neceſſarily ſhew of whoſe Preſentment, whereby 
it may appear to the Court, that the Title he defends is his Patron's, A 

; for he muſt as well ſhew and defend his own and Patron's Right, as 
counterplead his Adverſaries; and therefore he cannot make himſelf | 
[| Parſon imperſonee of the Preſentation of one, and make a Title to an- 
Ti | other as Patron, Hellevey's and the Archbiſhop of Zork's Caſe. Jones 
5. and Hobart 321. Fenkins Cent. 5. Caſe 18, and ſo defend himſelf 
by the Title of a Stranger, under whom he claims not, tho' that were 
ſuſhcient to deſtroy the Plaintift's Title, by confeſſing and avoiding it, 
380 or the like, therefore when he ſays of whoſe Preſentment he is Parſon, 
+81 | that is traverſable. 16 Car. B. R. Sir John Dryden, &c. v. Tates. 
May not 1 C0. 591. Neither can he counterplead the Plaintiff's Title, but mult 
plead his Ti- alſo make a Title to himſelf, by the Words and Meaning of this Law, 
tle afrer Re- that is, his Patron's 'Title whereupon his own depends ; and albeit the 
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2 1 *gnarion. Incumbent is inducted, yet if he (being made a Defendant in a Care 
iÞ Tmpedit) doth reſign hanging the Writ, he hath loft bis Privilege by 
3 the Statute of pleading to the Title of the Patron ; for it was granted 
1 him to defend his Poſſeſſion, ſo when his Poſſeſſion is gone, there is 


1 no Cauſe for him to uſe it. 31 Ed. 1. Fitz. Incumbent 6. And there- 

fore it is not good for him to ſay that he was Parſon imperſonet, 
How he may Unleſs he may ſay that he is ſo. Hl. 17 Car. Palmer v. Hudde. = 
plead, March 158. And yet the Incumbent that hath refigned, may 45 


plead as he might have pleaded at the Common Lau, and 1 1 
| ; ot 
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ſe, ois. according to the Statute, the Plaintiff may Plegs, 7 | 
Ampedits. 
Fant, 


Plea. Paſch. 17 Fac. Sir William Elvis v. the Archbiſhop of 


the Biſhop cannot otherwiſe plead thereby than he could have done el 
before at the Common Law, but only where he hath collated actu- fore actual 


f. mitted to plead by the Meaning of the Law under the Words 
to Like Caſe———Becauſe the Caſe of being Incumbent upon a Pre- 
to ſentation, is like the Caſe of being Incumbent by Collation only, yet 


the Ordinary's Caſe before actual Collation is no ways like in Caſe, 
d WE for he hath gotten no Intereſt for himſelf, or his Clerk in the Church, 


2 and therefore if the Incumbent inſtituted only be not within the Re- 
e MT lick of this Law, much leſs ſhall the Ordinary who hath no Intereſt, 
id but only an Office, by which he ought to be indifferent to all Parties, 
5 and maintain no Sides. Paſch. 17 Fac. Sir William Elvis v. the Arch- 
co ME biſhop of Zork. Taylor and. Biſhop. Hobart 321. The ſame Caſe. 
V * Tones p. 4. | 2 x * 54 5 * 
et 7 Thot it be ſaid before, that the Incumbent who may - plead, muſt Qu Impeait 
8 not only counterplead the Plaintiff's Title, but muſt alſo make a Pi- by _ ueen 
it tile to himſelf, by the Meaning of the aforeſaid Statute; yet when the Igcumbent 
5 Queen brought a Hare Impedit againſt the Incumbent alone, who alone. ! 
1, did only counterplead the King's Title, by ſetting forth that the wall ö 
A Queen's Anceſtor had made a Leaſe of the ſaid Advowſon to F. FS. 
. who had the Right of preſenting, and that the Church being void, 
p he was preſented by 7. D. upon whoſe Preſentment he was inſtituted 
. and inducted, upon a Demurrer thereto, altho' the Court at firſt was 
of Opinion againſt the Defendant, becauſe that he had not in his Plea 
5 ſhewed any Title in his own Patron, but only counterpleaded the Ti- 
a tle of the Queen, and (by Periam) the Patron himſelf could not have 
A had ſuch Plea if he had been Party to the Writ, and therefore not 
/ the Incumbent, and it is no good Pleading in any Action to diſcover 
; in pleading any Wrong, as Force, Diſſeiſin, Uſurpation, Gc. yet at 
. length Judgment was given againſt the Queen, becauſe there was not 
b a bare Uſurpation only pleaded againſt the Queen, but alſo an Eſtate, 
a 12, a Leaſe of the Advowſon made to him upon whom the Uſurpation And a Pre- 
a BE was made, ſo that the Queen was encountered with a Leaſe of her mn by 
ce © Anceſtor, againſt which ſhe could not make Title to preſent without — =_— 


ſpecial Matter. Mich. 28, 29 Elis. C. B. Queen and Middleton's Caſe. Leſſee, and 
| I Leonard 45, 46. 2 | LEES Ones 
. Tho' (as before) an Incumbent of a Church may by the Statute of What Clerks 
25 E. c. 7, plead his Title, Sc. yet if he be ſuch a Clerk as is in * 
only by Prayer to be admitted, or otherwiſe without Preſentment, State, 
or upon a void Preſentment, which is as none, he is not aided by this 
Statute to plead in Bar, becauſe the Statute doth require an Incum- 
bent preſented ; neither need the Plaintiff lame him in his Writ that 
made ſuch a void Preſentment, Jenkins Cent. 5. Caſe 18, and fo 
ſuch Clerk hath no way to defend his Title, which was the Caſe of 
all Incumbents before the Statute, as appears by 18 Ed. 3. 23, where 
the King brought a Oware Impedit againſt the Patron and his Incum- 
bent, and claimed by the Grant of the next Avoidance.from the ſame 
Patron to him, which was no Plea without ſhewing it, but the Pa- 
tron confeſſed it, and the Incumbent demanded Judgment, becauſe the 
B b b King 
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5 Sarge King ſhewed no Deed of the Grant; which Exception was diſallow. 
reJmpedics, 9 then he pleaded, that the Patron made no ſuch Grant, which th, 

V pPrior whom it cancerned. had confeſſed, and both were adjudged 4. 
gainſt him, beeauſe he claimed nothing in the Patronage, and ſo could 
nagt plead; from which Caſe it ſeems ta be, that if a Dean and Chap- 

ter, or Maſter and Brothers of an Hoſpital, c. have preſented ther 

ing void, any Stranger may ſue the Dean or Maſter, and recover g. 

ainſt them, and ſo it is in the like Caſes: Quere. And it hath been 

eld, that when the Maſters and Brothers of an Hoſpital did prefer; 

the Maſter, and the Maſters and Brothers did bring a Opare Dnpedit 

againſt the Maſter by a ftrange Name, that the Writ did well lie 

* that they ſhould recover, the Preſentment being void. 12 1 

Such Incum- However, fuch Incumbents as are not aided by the Statute, as in 
bent W . the Caſe of a void Preſentment, and all others before Incumbency 
ſturba pax. (if made Defendants) may excuſe - the Wrong witk which they are 
charged, by pleading the general Iflue Ne difturbs pas. And with- 

out making Title to the Patronage, a Man may ſhew as auicut cu. 

riæ, falſe Latin, or other Matter appearing within the Writ, for that 
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1 | is no Pleading, but rather a remombring the Court of that of which 
* wh they ſhould take notice of Office; by Hobart, in Colt and Glover 
| I" h Caſe. Hobart 162. LA, 
1 Thatthe pa- Tho' a Clerk being inducted- may plead his Patron's Title as afore- 
4 Rn. ſaid, and being inſtituted only by the Space of ſix Months, his Patron 
A i imperſonee may plead Plenarty againſt all! but the: King, and thereby, tho' he 
3 may not — no Title to prop ny = 3" the 8 Parſon in- 
; lenarty. perſomer cannot in a Quare Impedit brought againſt him plead: Ple- 
* == as Mamezoed: ſaid, for that the: Statute: of Weſt 2. C. 5, 


a [ gave ſuch a Plea to: the Patron, vg. that the Church is full: of | his 
Preſentment by fix: Months before the Writ. purchaſed, and: did: deſtroy 
the pleading of Plenarty at the Common Law, which was that the 
Church was full: at the Day that the Writ was purchaſed; Grendons 
Caſe. Plowd.. 501. 16 Ed. 4. 1 I. 22 H 6. 14. 38 H. 6. 20. b. Ac- 
cordingly, when: a Clerk pleaded that he had been. Parſon. for Three 
Years, and 2 generally by ſix Months of the Preſentation of 
one nat named in the Writ, the Court held the Plea: to be inſuſficient, 
7 | becauſe the Parſon: ſhowed no Title in him that preſented him, being 
41 a Stranger to the Writ. , Brownlow: 1: Part 162 
| But if he hadipleaded: that he had been in the Church by fix Months 
of the Preſentment of the Plaintiff himſelf, or by the. Ordinary's:Col- 
lation for Lapſe; it had been good without making any. other Title. 
1 Li ſter v. Crameel. Noy 30. 10 Ed. 4. 11. ; 1 
i What the Ju- When the Defendants. have pleaded according to their reſpective 
3 Rights and Intereſts, the Blaintift is to reply according as his Caſe and 
Ifue joined. the Pleas: of the Defendant's ſtrall require, Gc. and if Iſſue be joined, 
then the Jury that is to try. tliat Iſſuc is alſo to enqume; Firſt, If the 
Church be full; and if ſo; Secomdly, Ob whoſe Preſentment; Thirdh, 
If ſix Months be paſſed fromithe 'Time that it became void; Fizrthy, 
Of the Value of. the Church by the. car. Mich. 20 H. 7. Keil 
57, and Boſcells. Caſe. 6 Coke: 51, and: by Bratton, Lib. 4. Trot. 
cap. 6. fol. 296. Brownlow and Gouldsborough 1 Part, 158. And they 
are to find what the clear ycarly Value of the; Church is; deducting 
what is paid out of the ſame. Jin. 16 sur. B. HR. Sir Jam Dro” 
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den, &c. v. Yates. 1 Croke 592. But if the Jury be not charged, or Uerdict, 
do not enquire of theſe Points, yet that may be ſupplied by a new reAmpedits. 
Writ of Inquiry, and thoſe Matters inquired of by another Inqueſt. , 9 
Admitted in Chenucgs Caſe. 10 Coke 119. Or if the Jury do not O ede I 
find what Time the Church was void, nor whether the Writ was pur- act, © 5 
chaſed before or after the ſix Months are paſt; yet it is good; for it 

ſhall be intended that the Writ was timely brought, unleſs a Plenarty 

be pleaded. Hill. 9 Car. Lort v. the Biſhop of St. Davids. Jones 332. 

And if. Coſts be alſo aſſeſſed by the Jury, which ought not to be, yet 

that ſhall not prejudice the Plaintiff, if no Judgment be given for ſuch. 

Colts. Paſch. 14 Jac. Grange v. Denny. B. R. Bulftrode 3 Part 174. 

When the Plaintift hath replied to the Plea of the Incumbent, if the 
Incumbent doth not rejoin any Thing, nor join Iſſue, the Plaintiff ſhall 

have Judgment to recover his Preſentation as againſt him, and a Writ 8 
to the Biſhop, 22072 obſtante Reclamatione, &c. and to remove the In- ver, Ger. 
cumbent, but with a Cefſet Execntio, until the Plea be determined be- with = CH: 
tween the Plaintiff and the other Defendants. Hi. 17 and 18 Car. 2. 

B. R. Sir John Tufton v. Sir Richard Temple. Vaughan P. 6. 
And note, that a Biſhop being a Peer of the Realm, he ought al- when a 
ways to have a Knight in the . between him and any other Per- Knight 

ſon, and if no Knight be returned in the Inqueſt, a Venire facias de 2%" *2 be 
odo ſhall be iſſued forth, if the Inqueſt be challenged for this De- quet. 


fault. Fenkins Cent. 1. Caſe 19. 
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CoH ASP: l. = 
Writs to be awarded to the Biſhop upon 
Fter the Jury have given their Verdict, Judgment is to follow, In Ogre In- 


ſuch Judgments. 
A which is, to recover the Preſentment ; and if the Recovery be in bade: Judg- 
a Quare Tmpedit, the Advowſon alſo, by Coke. Trin. 13 Jac. B. R. cover che 
Harris v. Auftin. 3 Bulſtrode 38. Regiſt. 30. a. & 1 Brownlow and Preſentment 
Gouldsborough 160, but Bro. Tit. Baron and Feme 28, and 1 Brown- ot Adrou- 
low and Gowldsborongh 158, 159, ſeems to be to the contrary, that the 
Preſentation and Damages, are only recoverable in a Oyare Inpedit. 
And if the Tryal be had at the Alliſes by Niſi prius, the Juſtices of judgment 
Nifg prius may immediately give Judgment; for it is Enacted, © That given ar the 
AN Aſſiſe of Darrein Preſentment, end Inquiſitions of Onare Iupe- es 
; dit, ſhall be determined in their own Shire before one Juſtice of the 

Bench, and one Knight at a Day and Place certain in the Bench af- 
' ligned, whether the Defendant conſent or not, and there the Judg- 

ment ſhall be given immediately. Stat. 13 Ed. 1. c. 30, The Rea- 
fon of making of this Branch, the Lord Coke tells us was in reſpect of 
the. Danger of Lapſe, and therefore in Favour of the Patrons this 
Clauſe was added, That the Juſtices of Nift privs have Power to 
give Judgment in theſe two Actions. | | | 
| Bbb 2 | 1 But 
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Judgments, But beit the Words of the Statute be, that Judgment fhall þ, 
nite. there given immediately, yet if the Juſtices of Nit prtur do not give 


* 


2 Judgment, upon Return of the Poſtea, [REN may be given by 


br. das the Court to which the Return is made, for the higher Courts are ng 
Court above. taken to be reſtrained by this Statute, And the Juſtices of N/ Prin 
Juſtices of having Power given them to give Judgment, they have alfo Power in- 
=, dard Clufively as incident given them to award Execution, that is, a Wiit 
— to the Biſhop, but that Writ is not returnable; but after the Record 
be returned into the Common Bench, if the Writ be not executed, 
that Court may grant a Writ, /icut alias returnable into that Court. 
2 Inftit. 424. Dyer 135, 260. But before I ſhew the Effects of the 
Judgment, ſeveral Things are to be noted by the Way; as firft, That 
not always he that peradventure may have the beft Title ſhall have 
Judgment, and a Writ to the Biſhop, but the contrary Party, in that 
ſome Error or Mifcarriage doth happen, which prevents the Merits 
of this Caufe from being debated, ae ET; 
For the De- If the Writ doth abate for fome Fault in the Declaration, the De. 
fendant upon fendant ſhall have the Writ to the Biſhop to admit his Clerk, 31 H 
Abatement. G. 15, and fo the Defendant ſhall have it, if he demur to the Plaintiff; 
Declaration, and up6n- the Demurrer it be adjudged for him and a. 
gainſt the Plaintiff, 28 H. 8. Dyer 24. ö. Alſo if the Plaintiff doth 
Diſeontinu- difcontinue his Suit, the Defendant ſhall have the Writ to the Biſhop, 
ance. 31 H. 6. 15. So if the Plaintiff after Appearance be nonſuited, altho 
Nonſuit. it be within the fix Months, the Defendant will have the Writ to the 
Biſhop, 19 E. 4. 9. 22 H. 6. 44. 33 H. 6. 1. 55. 20 Ed. 4. 14. 21 
Ed. 4. 2. b. F. N. B. 38. E. Sir Hugh Portman's Caſe, 7 Coke 27, l, 
and fo it is if the Plaintiff be Nonſuit after the Defendant hath plead- 
cd, 38 Ed. 3. 8. b, but when the Plaintiff is Nonſuit, and Judgment 
is given that the Defendant ſhall recover the Preſentation, yet the 
Upon Non- Defendant ſhall not have a Writ to the Biſhop before Title made, 
ſuit, Title to but if the Defendant at the Day of the Proceſs ſerved doth make 
be made. Default, the Plaintiff ſhall have a Writ to the Biſhop without o- 
ther Title made. 22 H. 6. 44, 45. And if the Caſe be, that in 
a Ouare Impedit the Defendant doth make Title to the Church to 
himſelf and a Stranger, and after the Plaintiff is Nonſuit, the Writ to 
the Biſhop ſhall be awarded only for the Defendant, and not for thc 
Writ for an. Stranger alfo, becauſe he is not named in the Writ. 1 ; Ed. 3. Writ to 
other ſued the Biſhop 20, 25. Or if in a Quare Impedit againſt the Clerk and 
with the another, the Clerk doth plead that he claims nothing, Ge. but conveys 
hg a Title to the King that preſented him, and the other makes another 
Title, and then the Plaintiff is nonſuited, the Writ ta the Biſhop ſhall 
be awarded only for the other that was ſued with the Clerk, and not 
for the Clerk the Preſentee of the King, becauſe his Plea was but in 
One brings Excuſe of the Wrong, and not to have the Writ. 14 H. 4. 16. But 
Two Writs: if three do bring a Quare Tmpedit, and only two of them be Nonfuit, 
the Defendant ſhall not have a Writ to the Biſhop, becauſe the third 
may have the Right; or if a Man doth bring two Writs of Care 
Impedit, and after is Nonſuit in one of them, the Defendant ſhall not 
have the Writ thereupon, altho' he doth make Title. 12 R. 2. Writ 

Where to the Biſhop 16. ke | 18 | 
Plaintiff In a Quare Impedit, if the Defendant doth plead that he did nat 
_ diſturb the Plaintiff, the Plaintiff ſhall have a Writ to the Biſhop. 17 
the Billion. Ed. 3.17.4. So if in a Opare Impedit for the Church of D. the De- 
fendant doth ſay that there is no ſuch Church in the ſame Count) 


the Plaintiff ſhall have a Writ to the Biſhop, 8 H. 6. 37. 9 H. 6. 17: 
| cou. 


L 
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contra 45 E. 3. 6, for this can be no Damage to the Defendant, for Judgment®, 
none ſuch, the Plaintiff can have no Fruit or Advantage by his Writ ; (Rx 
if there be, the Defendant has no Prejudice, for he is fo far from | 
claiming Title to that Church, that he knows nothing of it, Quere. 

5 if the Defandant doth plead that pendant the Writ the Preſentee of 

the Plaintiff is admitted, inſtituted and inducted: This is no good Plea 

in Abatement of the Writ, the ſame being the Act of the Biſhop more 

than of the Plaintiff, but the Plaintiff ſhall have a Writ to the Biſhop, 

becauſe the Defendant doth neither gainſay the Right of the Plaintiff, 

nor the Diſturbance laid. 11 R. 2. Onare Impedit 144. But if the 
Defendant doth abate the Writ, for that the Church was full of the 
Preſentment of the Plaintiff himfelf before the Writ purchaſed, the 
Defendant ſhall not have a Writ to the Biſhop without Title made. 


13H. 4. 7. 4 


If the Action be brought againſt Patron and Incumbent, and the Pa- Upon an It 
tron doth make Default, and the Plaintiff and Incumbent be at Iſſue pany Abate- 
upon a Plea in Abatement of the Writ, ig. whether the Plaintiff was 
made Knight after the laſt Continuance ; if it be found for the Defen- 
dant, though the Writ ſhall abate, yet the Defendant ſhall not have 
a Writ to the Biſhop, 7 H. 6. 37. b, but if ſuch Plea had been found 
for the Patron, he ſhould have had his Writ, &*c. Brook, Writ to the 
Bt 0 Os | 

17 2 Bere Impedit being brought againſt diverſe doth abate, for Where the 
that one of the Defendants was dead before the Writ purchaſed, the 0 it —4 
Defendant ſhall have his Writ to the Biſhop. 11 H. 6. 53. But if Death, false 
the Writ doth abate within the {fix Months for falſe Latin, or Inſuffi- Latin, &c. 


ciency of Form, the ſame is the Fault of the Clerk, and ſhall not 


be peremptory to the Plaintiff ; nor ſhall the Defendant thereupon 


have a Writ to the Biſhop, but the Plaintiff may have a new Writ of 
nare Impedit ; and therewith agrecth 3 H. 6. 3. 31 H. 6. 15. 
N. B. 38. b. vide 38 Af. Pl. 9. Paſch. 40 Eliz. Sir Hugh Port- 
man's Caſe. 7 Coke 27. Contra 13 H. 4. 7. So if the Writ doth abate 
for Miſnoſmer of the Plaintiff or Defendant, if the Plaintiff doth con- 
feſs it, the Defendant ſhall not have a Writ to the Biſhop, for it may 
be the Fault of the Clerk in writing of it, and therewith agreeth 
F. N. B. 38. b. vide 31 H. 6. 15. And it is faid, that if the Writ 
doth abate for Form, the Plaintiff ſhall never have a Writ to the Bi- 
ſhop. Trin. 8 Fac. Mallop v. Murrey. Brownlow and Gouldsborongh 
1 Part 162, Ouzre. However, generally, if the Writ be not well Upon Abate- 
brought it will abate, and then the Plaintiff will not be only prevent- rally Def... 
ed from obtaining any Judgment, and of having a Writ to the Biſhop, dant hall | 
but the Defendant ſhall have it. Paſch. 40 Elz. Sir Hugh Portman's Mug the 
Caſe. 7 Coke 27. Jenkins Cent. 2. Caſe 85. . e 
Although the Merits of the Caſe may not ſometimes come into Where a Ti. 
Queſtion thro Error, Exception, Gc. and ſo he that hath no good dle moo be 
Title may happen to have the Preſentment, yea, and as the Caſe ws 8 
may be, carry thereby the Advowſon alſo, yet Hobart ſaith, that a 
Writ to the Biſhop can never be had without a Title appearing to the 
Court, and particularly that if the Defendant doth never appear, or 
doth make Default, at the grand Diſtreſs return'd, yet the Plaintiff muſt 
make a Title for Form-ſake, Colt and Glover's Caſe. Hybart 163. 10 
I. 6. 4. V, and this ſaid to be according to what was practiſed. 7 Fl. 
Dyer 241. But yet tis ſaid, that if one of two Defendants do make 
2 | Default 


the Writ muſt be to the Church named in the Declaration: If there be — oY yy 
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Judgmente, 


Ec. in Qua⸗ 
re Impedits. 
90 


Where Bi- 


1 appears, 
and the o- 
thers make 


Default. 


Title upon 
Nonſuit. 


Default at the grand Diſtreſs, and the other doth plead in Bar, a Writ 
to the Biſhop ſhall be awarded for the Plaintiff by the Statute of 
Marlb. c. 12, without Title made. Jenkins 2. Caſe 85. 

However in a Onare Iinpedit againſt the Biſhop, and others, if the 
others make Default, and the Biſhop doth appear, altho' the Plaintif 
ſhall not have a Writ to the Biſhop againſt the others that make De. 
fault without Title, yet if he declares againſt the Biſhop, this ſhalj 
be a ſufficient Title againſt the others. 10 H. 6. 4. b. Alſo if the 
Plaintiff be Nonſuit after Appearance, the Defendant muſt make a Hi. 
tle at leaſt for Form-ſake ; by Hobart, in Colt and Glover's Caſe, Hh. 
bart 163, and by Cake. Paſch. 40 Eliz. Sir Hugh Portman's Caſe. 
7 Coke 27. 9 H. 7. J. b. 11 H. 6. 8. 2 H. 5. 6. Yea, and tho! the 
Caſe be ſuch, that the Defendant cannot make a Title, becauſe one of 
the Defendants is alſo \Plaintiff, for that he holds in Coparcenary, ſo 
that if he ſhould make Title, it ſhould be contrary to the Action, 
which ſhall not be ſuffered ; yet if the Plaintiff in ſuch Caſe be Non- 
ſuit, the Defendant ſhall not have a Writ to the Biſhop without Ti. 
tle made. 11 H. 6.-8. a. So if it appears by the Declaration that 
the Plaintiffs and Defendants are Tenants in Common, ſo that the 
Defendant hath Right to the Advowſon, altho' the Action abates 
thereby, yet a Writ ſhall not go to the Biſhop for the Defendant only, 
becauſe he cannot make a Title in ſuch Caſe but for both, becauſe 
the Title appears to be in both. 20 Ed. 3. Quare Impedit 63. And 
ſo muſt the Defendant make Title, in caſe the Plaintiff doth diſcon- 
tinue his Suit before he can have the Writ. 31 H. 6. 15. 40 Elig. Sir 
Hugh Portman's Caſe. 7 Coke 27. b. 

But in a Care Impedit if the Plaintiff doth declare, and the De- 
fendant doth demur upon the Declaration, and it be adjudged againſt 
the Plaintiff upon the Demurrer, a Writ ſhall be granted for the De- 


fendant without making any Title, if that upon the Declaration the 


Writ to the 
Piſhop, Bar 
to another 


Quarelmpedit. 


Where he 
that obtains 


Judgment 


may not 
have Execu- 
tion thereof, 


Where the 
Biſhop is 
Defendant. 


Or made Di- 


ſturber. 


Title of the Defendant doth appear. 28 H. 8. Dyer 24. b. And 1 
conceive, that in all the Caſes aforeſaid, when a Writ is awarded to 
the Biſhop, the ſame is peremptory, and a good Bar in another Ouare 
Tmpedit, altho' it be brought within the fix Months; for fo it is 
ſaid to be in the Caſe of the Plaintiff's being Nonſuit after Appearance, 
40 Elia. Sir Hugh Portman's Caſe. 7 Coke 27. b. 

Secondly, As he that hath the beſt Title may not have Judgment 
given for him, ſo not always he that obtains a Judgment ſhall have 
Execution thereof; for the Plaintiff may have Judgment againſt ſome 
of the Defendants, and yet be barred by the reſt, ſo that he ſhall ne- 
ver have a Writ to the Biſhop. And accordingly tis ſaid, that if the 
Incumbent's Plea be found for him, he ſhall never be removed, altho 
other Pleas be found for the Plaintiff. Trin. 8 Fac. Wallop v. Murr. 
Brownlow and Gouldsborongh 1 Part 162. And on the other Hand, 
if it be adjudged againſt the Incumbent upon this Plea, yet the Plain- 
tiff ſhall not have a Writ to the Biſhop, until, and unleſs it be alſo 
adjudged againſt the Patron. 25 Ed. 3. 34. b. 

So if the Biſhop be made a Defendant, and he pleads that he claims 
nothing but as Ordinary, the Plaintiff may have Judgment againſt 
him preſently, but no Execution until he hath recovered againſt the 
reſt. 17 H. 7. Keil. 43. Or if the Plaintiff will not in ſuch Caſe take 
his Judgment, but will maintain the Biſhop to be a Diſturber, altho 
he thould recover againſt all other Defendants, yet if he doth not 


make out a ſpecial Diſturbance by the Biſhop, but that is found again 
- him, 
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t him, he ſhall be totally barred; by Hobart, Mich. 1 5. Fac. Brick: Judgmetits, 
of bead o the Archbiſhop of De, Hobart 198. Jenkins Cent. 1. Caſe 3 
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Chap. XXVII. de Go 


$ 19. Jet we find, that where the Defendant plea ed that he had diſtur- K 
the Wi bed, oc: the Plaintiff had a Writ to the Biſhop upon that Plea, and | 


tif d the Defendant to be a Diſturber, upon the Account to 

D.. recover Damage: 17 E. 3. 71. 4. gat. - 

all If there be beſides the Biſhop two Defendants or more, and Judg- Where the 
the ment be given againſt one upon a Nihil dicit, no Writ ſhall go to the Plaintiff 
I. Biſhop for the Plaintiff, until he hath Judgment alſo againit the other, makes many 
H RS + Eg. 3: 58. Or if the othet Defendants plead ſeveral Pleas in Bar, he muſt make 
iſe, a although the Plea of one of them upon Iſſue joined be found againſt Title, ang 
the (WW him, and for the Plaintiff, yet if the Plea of the other be tried againſt ink hem 
of the Plaintiff, he ſhall never have a Writ to the Biſhop, Fenkins Cent. all. 

ſo 1. Caſe 19, and Cent. 2. Caſe 58. So if the King doth. recover againſt 

on, an Incumbemt that claims by the Collation of the Biſhop of the Dio- 


n- RE cefe, yet if the King hath another O4are Iinpedit depending againſt the 
[i Biſhop alone for the fame Church, the King ſhall not have a Writ to 


at ME the Biſhop againſt the Incumbent until the Plea be determined betwixt 
he bim and the Biſhop, although that the Actions be by ſeveral Originals. 


tes 25 Ed. z. 47. And the Reaſon: of thefe Caſes ſeems to be, becauſe the 
ly, 4 Plaintiff by making many Diſturbers in his Writ, &c. obligeth himſelf to. 
ii make Title; and recover againſt them all ; and until ſuch Time as he 
nd a hath ſo done, it appears not that the Title is in him, for that it may 
n- © be in ſome other of the Defendants againſt whom a Recovery is not 
Sir had, and if upon Trial he be barred by one alone, his Action is gone 
= as to all, Mich. 30 Zac. Lord Say v. the Biſhop of Peterborongh, 
e- Brownlow and Gould borough 1 Part 161. 8 
nſt 4 Yet if one of two Defendants do make Default at the grand Diſtreſs, One makes 
e- and the other doth plead in Bar, a Writ to the Biſhop ſhall be award- Pefgault, the 


he ed for the Plaintiſt, by the Statute of Marlb. cap. 12. (Hat. 52 UH. 3. ö 88 
I © cop. 12.) And if the Bar pleaded by the other Defendant be found 

to for him, he alſo ſhall have a Writ to the Biſhop; and their Clerks. be- 

ro ing inſtituted and inducted, ſhall try their Rights in an Aſſize, Treſ- 

s © paſs, &. Jenkins Cent. 2. Caſe 85. 2 Inftit. 126. 3 

ce, And in Recovery in a Cynre linpedit the Plaintiff had a Writ of Piſs? the 


Inquiry of Damages, and alto a Writ to the Biſhop; but it was ad- when. 
at judged that the Writ to the Biſhop ſhould abate, for that the Writ to 

io the Biſhop ought not to iſſue till the Mrit of Inquiry be returned, un- 

0 leßs the Plaintiff releaſe the Damages, for till then Judgment is not 

e- given upon the entire Record. The Biſhop of Glouceſter and al. v. 

je FPeal, Noy 66. | 58 0 

o Thirdly, - Note; That as the Cafe-may be; the. Judgment, may be Where the 


| 4 W E* e ſe | g * , 8 . ; lainti 
9, given againſt the Plaintiff, and yet he may be | equally: intitled in the — N11 a 


d © Execution of that Judgment, c. to have a Writ to the Biſhop with Writ with 
n- © the Defendant, as if a Tenant in Common doth bring a Care Impe- = 8 


ſo dit againſt another that is Tenant in Common of the Advowſon with 
E himſelf and this doth appear by the Declaration, and the Defendant 


1s doth demand Judgment of the Declaration, for that it appears thereby 

ſt that they are Tenants in Common, upon which the Court doth abate 

le it: yet the Defendant ſhalt not have any Writ to the Biſhop, for that 
de he hath not made any Title; for though it appears by the Declara- 
0 tion, that the Defendant hath Right to the Advowſon, yet this is in 
| Common with the Plaintiff, and ſo, as hath: been ſaid, both ought to 

| | | g 


bave the Writ. 20 Ed. 3. Quart Impenit 67. 


: Fourth- 
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e n an: Fourthly, Note, That neither Plaintiff, nor Defendant, may hay, 

"reJmpedies. Judgment or Execution, but a third Perſon, that is, no Party to the 
zduit; for if in the Debate of a Cauſe betwixt a Plaintiff and Defen. 
* vel- dant, it doth appear to the Court, either by the Declaration of the 

may Me . ** - 
have Judg- | Plaintiff, or by*Pleading, or Confeſſion of the Parties, that neither of 
ment, te: them hath Right, but the Preſentation belongs to the King, the Court 
ut a third | q : : | | 

Perſon. may, nay they ought to award a Writ to the Biſhop for the King, and 
writ for me Without Prayer on the Part of the King; for the Court and Judges are 
King. the King's Counſel. But this muſt be where the King's Title appeat 
E ſo clear in allegatis & probatis to the Court, as that it is infallible both 
againſt Plaintiff and Defendant ; by Hobart 163. Colt and Glover's Cafe, 
9 H. 7.9. b. 16 H. 7. 12. 12 H. 7. 12. 11 H. 4. 71. F. N. B. 38. C. 
Trin. 31 Eliz. Norwood and Dennis. 1 Leonard 323. Hill. 21 Elis. 
Craſhfield v. Lord Dacres, 1 Anderſon 53. Hill. 6. Fac. B. R. Cum: 
ber ©. Biſhop of Chicheſter, Gc. 2 Croke 216. Vent. 2 Rep. z, admit. 
ted. But if the King's Title doth appear to be good agen the Plain- 
wi tiff only, or againſt the Defendant only, the Writ to the Biſhop ſhall 
Kichaut Par. not be awarded for the King, unleſs the other Party doth confeſs (up- 
ty's Confeſ. on the Demand of the Court, if they have any Thing to ſay why the 
os. Writ ought not to be awarded for the King) that they have no Title, 
i and that ſuch Writ ought to be awarded. Mich. 14 Fac. Chancellor 
bur gn and Scholars of Cambridge v. Walgrave, Hobart 126. Or if no Title 
Tir e in the doth appear for the King by the Pleading, although the Jury find the 
King, Title to be in the King, when it is out of their Iſſue and Charge, the 
Court is not to award a Writ to the Biſhop for the King, becauſe the 
Wo one Party or the other may anſwer to it. Tin. 31 El. C. B. Nor- 
1 * wood v. Dennis, 1 Leonard 33. | | Re, 
| for che King So if in a Cuare Impedit for the King, the King and Party be at I. 
„ the Plea not ſue, which is found againſt the King, and yet a Title appears for the 
| being groun- King by zient dedire of the Party, the Court ſhall not adjudge for the 


23 King. Hill. 6. Fac. Cumber v. Biſhop of Chicheſter and Creen, 2 
Croke 216. So if Judgment be given in a Oyare Iinpedit, and a 
Writ of Error be brought, and pendant the Writ of Error, the King 
doth bring a Writ of Right of Advowſon, upon which by Motion to 
the Court, the Proceedings in the Writ of Error are ſtopped until 
bY Trial in the Writ of Right; and after the Writ of Right doth hap- 
3 pen to be abated by Death of one of the Tenants, ſo that the Court 
doth proceed to examine the Errors, and doth affirm the firſt Judg- 
ment, and before the Judgment is drawn up, it is ſhewed that the 
King had Title, eig. by the Death of one of the Tenants, (who were 
Plaintiffs in the Quare Impedit, and held the Advowſon in Capite) for 
which Reaſon it was that the Writ of Right before did abate ; yet the 
Court ought not in ſuch Caſe, ex Officio, to award-a Writ to the Bi- 
ſhop for the King, becauſe the Plea is but Matter in Fact, a bare Sur- 
miſe, and not grounded upon any Matter of Record. Mich. 16 Car. 
B. R. Tates v. Sir John Dryden, 1 Croke 589. Neither is it to be 
awarded for the King, though the Title appear to belong to the King 
upon Evidence, unleſs it appear to be in him alſo by the Record. 

Mich. 12 Fac. Rowth v. the Biſhop of Cheſter, Moor 872. 1 
LS, 5 2 And Note, That it is ſaid generally, that if in an Aſſize of Darrein 
erlon. Preſentment it be found that neither the Plaintiff or Defendant hath 


third Perſon, Z RP 2 
muſt be at Right to preſent, but a third Perſon, no Party to the Writ, the Writ 
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the 8 to the Biſhop ſhall be awarded for him. 17 Ed. 3. 23. Roll's Abr. - 
Part 2. p. 386. T. But it ſeems by the former Caſes, that the Court 
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are not bound to award it of Office, from "x Reaſon, that they awarded Becovery in 
it for the King, but only at the Prayer Ot a. Party, for the Courts. are 52970 Jms 
intruſted with the King's Rights, to take Care they be not prejudiced; 
but tis not ſo of any other Perſon's Right, for they ſhall take no No- 

tice of any Title found for a common Perſon being a Stranger: So 

it is ſaid by Chief Juſtice Faughan, and Juſtice Tyrrell, in the Cate 

of Craw and Ramſey. Hlill. 21 and 22 Car. 2. Vent. 2 Part. p. 3. 

Laſtly, I may add, That though the Iſſue he found againſt the Where the 
Plaintift or Defendant, yet the ſame Perſon againſt whom the Iſſue is Terſon a-. 
found, may have Judgment given for him, and the Writ awarded for * 
him to the Biſhop ; therefore in a Quare Impedit by the King, when found, may 
the Iſſue was, whether the King had all the Advowſon or not, and _ _ 
the Jury found that he had but a third Part, but that it was the 
Kings Turn to preſent to the preſent Avoidance, although that the If 

ſue was found againſt the King, yet becauſe it appeared that the King King's Title 
had Title, the Writ was awarded for him, for that the Matter that was #ppearing. 
found was not out of their Iſſue. Mich. 14 Fac. King o. the Bithop 


of Rocheſter, Rolls Abr. 2. p. 386, ſame Caſe, Hobart 119. 


CHAP. XXVII. 


The Effects of a Fudgment in Quare Impe- 
dit and Darrein Preſentment, and of 
the Writ awarded to the Biſhop, &c. to 
admit, &c. grounded thereupon. What is 
to be done upon ſuch Writ, and what Re- 
turn the Biſhop may make thereunto. 


1 — being given, the Effects thereof are, That in an Aſſize of what ;. 
Darrein Preſentment, he that prevails ſhall recover the Preſent- recovered in 
ment, and ſix of the Jury who had View of the Church, may put the Pv Pre. 
Plaintiff ! {ll , p ſentment, and 
aintiff into Poſleſſion if he doth recover, &c. In a Care Impedit he What in 
that recovers, recovers the Advowſon as well as the Preſentment, as 2uare Impe- 


hath been ſaid, Brownlow and Gouldsboronugh. 1 Part 158, 159, 


160. 3 Bulſtrode 38. Regiſter 30. a. But in both Writs by the very Upon an ab- 


Judgment abſolutely given, that is againſt all Parties, there is this ſolute Judg- 
Effect of the Judgment, That the Incumbent that was in the Church went oy 
when the Writ was brought, if named in the Writ, is actually remo- . 
ved ; but if not named in the Writ, he ſhall never be removed; by actually re- 
Hedderidge and Coke. Trin. 13 Fac. B. R. Harris v. Auſtin, 3 Bul- moved. 
rade 8. Jenkins Cent. 5. Caſe 18. Brownlow. and Gouldsborough 
i Part 158. 46 Ed. 3. fo. 13. Marſhal's Caſe, 9 H. 6. 56. b. Cort and 
tne Biſhop of St. David's Caſe, 1 Croke 348. And this was one of 
the Cauſes, that after the Statute of J/eſt. 2. cap. 5. it ſhall be en- 
quired if the Church be full, and of whoſe Preſentment. 
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Recovery in If two Patroms do preſent, and the Biſhop doth refuſe both their 
— ue "* Clerks; and one of the Patrons doth bring a Qyare Impedrt againſt the 
N Biſhop, and pendant the Writ, the other Patron doth ſue a Duplex 
Where wo Qherkla in the Arches againſt the Biſhop, upon which Proceſs is made, 
ſent, andone and upon Default of the Biſhop, the Archbiſhop doth receive the 
brings Qzare Clerk of this Patron, who. is inſtituted and inducted, and in by fix 
Abbe Months; and afterwards the Plaintiff in the Quare Tmpedit doth reco- 
ſues Duples Ver, he ſhall by his Writ to the Biſhop remove the Incumbent of the 
Querela-. ther Patron that came in pendent the Writ, although not named in 
the Writ, Trin. 41 El. B. R. between Bennet and Edwards, Rolls 
Abr. 2. p. 391, and Moor 572. And though the Incumbent named in 
the Writ doth reſign pendent the Writ, and after the Judgment is 
preſented, inſtituted and inducted into the ſame Church, for which the 
Action is brought, yet by the Judgment he is fo removed, that the 
Clerk of him that recovers ought to he received; Mich. 28 El. C. J. 
Moor and the Biſhop of Norwich, 3 Leonard 138. Or if the Incum. 
Reſignation, bent againſt whom the Writ is brought doth reſign perderte lite, 
8 ae and then doth come into the ſame Church by a new Title; yet it ap 
pearing to the Court, that the Clerk is the Perſon againſt whom the 
Recovery is had, by the Judgment he ſhall be removed, L. 5 E. 4. 113, 
116, vouched in Moor and the Biſhop of Norwich's Caſe, 3 Leonard 
138, But in this Caſe the Clerk had his new Title upon the Account 
of a Lapſe pendeme lite, from the Biſhop, who was alſo made a De- 
fendant in the Writ. And tho' the Biſhop be not made a Party to 
the Suit, if the Plaintiff be Nonſuit, ſo that the Defendant hath a 
Writ to the Biſhop, if the Biſhop had collated after the Judgment, 
tho before the Writ ſerved, the fix Months being expired, Quere, 
Whether his Clerk ſhall be removed, the Judgment being had, tho 
not executed within the fix Months? But 'tis ſaid in this Caſe, that 
the Plaintiff ſhall recover his Damage but for half a Year. 2 U,. 
63. l | 
Where the F if a Writ be brought againſt Patron and Incumbent after the fix 
Incumbent Months are paſſed, and they do not plead the Plenarty before the Writ 
— brought, but ſonie other Matter in Bar, upon which Iſſue is joined, 
narty. and a Verdict given for the Plaintiff, the Incumbent ſhall be removed 
by the Judgment given upon this Verdict, becauſe the Incumbent was 
Party to the Writ, and might have pleaded the Plenarty. And Note, 
'That in this Caſe it was not enquired when the Church became 
void, but quod tempus ſemeſtre modo tranſivit, and yet not material to 
enquire of it for the Cauſe aforeſaid, and alſo becauſe when the Jury 
find quod tempus ſemeſtre modo tranſivit, and Damages for a half Year, 
it ſhall be intended that the fix Months paſs pendent the Writ, and 
not before the Action brought. Hill. 9 Car. B. R. Biſhop of St. Da- 
vids and Lort's Caſe affirmed in Error, Roll's Abr. 2 part 392. And 
if the Writ be brought within the fix Months againſt Patron and Ordi- 
nary, tho' the Recovery be after, yet the Incumbent ſhall be remo- 
ved, 39 Ed. 3. 15, but in this Caſe the Biſhop was found to be a Di- 
ſturber. And if any that are made Defendants in the Action, do get 
Clerk recei- their Clerk into the Church perdente lite, ſuch Clerk by the Judgment 
ved pendente is ſo outed, that the Clerk of him that recovereth, may and ought, 
1285 upon the Writ to the Biſhop, to be received. Booton v. the Biſhop of 
Rocheſter, Hutton 24. Mich. 3 Fac. Boſevell's Caſe, 6 Coke 51 Jeu 


kin's Caſe 7. Cent 7. 14 H. 6. 68. b. 
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King's Clerk 
pendente lite 
removed. 


, the Preſentment of the King appears to be without Title. 30 ,.. 
B. R. Cornwall's Caſe, Rolls Abr. 2 part 391. Gouldsborough 44, 105, 
and ſo the King's Incumbent (the Outlawry being reverſed) ſhall be 
removed, altho' the Outlawry was before the Writ purchaſed, and al- 
tho the Incumbent was not named in the Writ, for that he was pre- 
ſented after the Writ brought againſt another Diſturber. Mich. 16 Car. 
B. R. Resbie and Powle's Caſe, Roll's Abr. 2. p. 391. 

And yet when the Queen's Incumbent (being inducted after a Writ 
brought againſt him) did reſign, and the Queen pendente lite preſent- 


ed another, the Plaintiff recovering; it was held by Anderſon and 0 
IVindham, Serjeants of the Queen, Serjeant Barber, Gerrard Attorney o 9 
General, and Broom Sollicitor, that the laſt Incumbent being in by i 
Months, is not removeable upon ſuch Recovery, by a Writ to the "i 


4 Biſhop with a Commandment in it to remove the Clerk named in the i 
t, * Writof Qare Impedit, and every other Incumbent ; becauſe, he that 1 
AB was laſt admitted was not Party nor Privy to the Judgment, nor to 


$ #41 4 3 
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0 | the Writ: But to this, Dyer ſaith, that it ſeems that this Opinion is not i 
at Law, altho there had been twenty Incumbents ſucceſſively pendent the A 
i Writ. Paſch. 21 El. C. B. Dyer 364, and Rolle ſaith, that he knew 1 
itt adjudged according to Dyers Opinion, Harris and Auſteu's Caſe, a 9 | 
4 Rolls 1 Rep. 213. And therefore, Anderſon (taking Notice of what 1 
it is reported as to his Opinion in Dyer) doth better explain himſelf in H | 
d, Beoerly and Cornwall's Caſe, Mich. 30 and 31 Elia. Gouldsborough 1 
4 105, ſaying, that he and Gerrard held, as he then alſo ſaid he did, that 1 
if a Clerk doth come in under the Title of the Plaintiff, and ſince the 1 
e, ſame, then he ſhall be removed; but if he come in by Title Para- 1 1 
. | | . 8 
* mount, he ſhall not be removed; by which he ſeems to grant, that if Clerk comes 1 
60 the Queen's ſecond Incumbent doth come in upon the ſame Title that in by Title 1 
: the firſt came in upon, he ſhall alſo be removed. rm—_— 8 
7 ; if i Tad That i r N Defend —_ pendente lite. | 4 
u, 0 it 15 laid, at it a Stranger, 8. ne Who is no Defendant in the whena 1 
d Vrit, doth preſent pendent the ſame, his Clerk ſhall be removed if Strangerwho in 
ble Plaintiff doth recover; by Brownlow and Gouldsborough 1 p. 159. 32 890d =_ 
AN But this is to be underſtood if the Plaintiff hath d Title. well's ſents Pa. 1 
1d EE: gOOd | 5 Bofe C ſents Pen 1 
li : Caſe, 6 Coke 51. For if a Stranger to the Writ who hath good dere lit —_ 
Right, preſcnteth his Clerk pendent the Writ, and his Clerk is admit- E 1 
Ji- 3 ted, and inſtituted, he ſhall not be removed, or if he preſent the ſame | 1 
et Clerk that was adjudged a Diſturber; for then by ſuch Device the 
t rightful Patron may be defeated of his Preſentment, and that was one 
it, of the Cauſes, that after the Act of Meſtm. 2. cap. 5, it ſhall be en- 
£ quired by the Jury, if the Church be full, and of whoſe Preſentment, 
„ to the End it may appear whether the Plaintiff ſhall recover his Pre- 


ſentment or not. Mich. 3. Fac. Boſwcll's Caſe, 6 Coke 51. 18 H. 7. 
Keil. 40. 2 Cro. 92. 5 
f Cec.2 But 
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Recovery in But we find it ſaid by., Twiſden Juſtice, and not denied by any, 
Dire Im- that where there is an Incumbent who is not Party to the Action, 
A there ſhall. not be a Writ awarded to the Biſhop without a Scire Fac;. 
Scire Facias |; firft ſued againſt ſuch Incumbent ; for that res inter alios atta alter; 


he In- | wg: | 
A if nocere non debet, and it is convenient that one ſhould be ſtript of his 


no Party. Poſſeſſion without any Action brought againſt him; and altho the In- 
cumbent may have Notice of his Action, yet he hath no Day in Cour: 

to defend his Title; and this would be a Means to encourage Perſon, 

to. bring Actions for to recover Churches againſt Strangers, which 

ought not to be ſuffered. And he ſaid, that Boſevel/'s Caſe, in 6 Cy, 

a8. b. had been often denied for Law, and he himſelf knew that a 

Writ of Error was brought to reverſe it, and the Error aſſigned in the 

Point in Law: But that Writ abated, and Coke in the End of the 

Caſe ſeems to confute the principal Judgment. Mich. 14 Car. 2. B. R. 

Hall v. Broad, 1 Siderfin 93. See more fully of this Matter after in 


this Chapter. 
Qn Impedit If a Man doth bring a Oyare Impedit the Church being full of his 


age >> own Preſentment, and the Title is found for the Defendant, yet the 
ſentment. Clerk of the Plaintiff ſhall not be removed, for that he might have a- 
bated the Writ upon the Church's being full of the Preſentment of 


the Patron himſelf at the Day of the Writ purchaſed. 19 H. 6. 
68. 5. | 
Damages to Another Effect of a Judgment given in a Ovare Impedit, or Dar- 
* rein Preſentment, is, That he for whom the Judgment is given ſhall 
recover as well his Damages, as his Preſentment and Advowſon, as 
hath been before ſaid : For it hath been enacted, That in Ulritg of 
Quare Impedit, and Darrein Preſentment, Damages ſhall be awarded, 
that is, to wit, if the Time of ſix Months paſs by the Diſturbance 
of any, ſo that the Bilhop doth confer to the Church, and the very 
Patron loſeth his Pꝛeſentation foz that Time, Damages chall be a- 
warded fo2 two Years Aalue of the Church; and if the ür Months 
be not paſſed, but the P2eſentment be deraigned within the lald Time, 
then Damages ſhall be awarded to the half Year's Ualue of the 
Church; and if the Diſturber have not whereof he may recempence 
Damages, tn cale where the Biſhop conferreth by Lapſe of Time, he 
ſhall be puniſhed by two Years Jmpziſonment : And if the Advowſon 
be deraigned within the half Pear, pet the Diſturber ſhall be puniſhed 
by the Jmpaifonment of half a Pear. Stat. Welt. 2. cap. 5. 13 Ed. 1. 
Upon Com- In a Care Impedit for a Chantery, where by Compoſition if the 
polition to Patron preſented not within a Month, then the Biſhop ſhould preſent 
Chantery. after the Month, altho' the Biſhop hath not preſented, yet the Patron 
ſhall recover his Damages for two Years; for this is not like a Benefice 
with Cure of Souls, where the Patron may preſent after Lapſe is 
come to the Biſhop, if the Church be not full, for here by Compoſition 
after the Month, the Patron hath loſt his Preſentment. 13 Ed. 4. 3. 
Where upon In caſe the Plaintiff in a Care DInpedit be Nonſuit after Appearance, 


. N by which the Defendant hath a Writ to the Biſhop, and ſo the Court 


Defendant 
Tall have are not informed by the Inquiry of a Jury of the Value of the Church; 


e x of the Courſe in ſuch Caſe is to award a Writ to the Sheriff, to enquire 
a Year; : i / 

and where of what Time the Church became void, what is the Value thereof, or 
two Years. whether it remain void or not, and if it be full, of whoſe Preſentati- 
on, Gc. And then if the Sheriff doth make Return, that the Church 


is full by the Collation of the Biſhop, tho' the Defendant doth pray to 
have Damages of the Value of two Years, yet if it appear my 2 
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udgment was given within the ſix Months, he ſhall have Damages of Recovery in 
the Value of half a Year of the Church only ; the Reafon is, becauſe „ Im⸗ 
the Biſhop's Clerk coming in within the ſix Months ſhall be removed. 
and the Defendant's Clerk received : But if the Collation be for Lapſe 
after the fix Months expired, and the Judgment was not given within 
the fix Months, Damages of two Years Value of the Church ſhall be 
given to the Defendant, becauſe his Turn is loſt, 24 Fa. 3. 25. 11 
H. 4. 80. Yet even in this Cauſe, if the Patron will at his Peril pray 


a Writ to the _— dig. when the Biſhop hath after the ſix Months Ifthe patrbn 
collated for Lapſe, he 


ſhall not have Damages of two Years Value of pray a Wrir 
the Church, but only of half a Year, for the Court cannot grant both fe B. 

a Writ to the Biſhop, and Damages for two Years. 39 Ed. 3. 15. 11 8 

H. 4. 80. Yet tis ſaid, that when they were at Iſſue in a Care Im- 


pedit, and the Jury found that the Church was void at the Time when 


they were charged, and that at the Time of the Verdict the Church 

was full by the Collation of the Biſhop by Lapſe, the Plaintiff recover- 

ed his Preſentment and Damages according to the two Vears Value of 

the Church, altho' that the Defendant alledged that the Plaintiff had 
recovered Damages to half a Year's Value of the Church in another 

Ouare Impedit againſt another Perſon. 43 Ed. 3. 10. Albeit the Bi- "TAP 
ſhop hath not collated, yet if he hath jus Conferendi, the Plaintiff = 
ſhall, if he will recover double Damages within this Statute; but if where the 
the fix Months be paſt, ſo as the Biſhop hath juſt Title to collate by 4+ app 
Lapſe, yet if the Church doth remain void, the Plaintiff may at his Pe- * 
ril pray a Writ to the Biſhop ; but then he ſhall not recover Damages on. 

but for half a Year only, becauſe he ſhall recover his Preſentation. 

So it is in the Plaintiff's Election, either to loſe his Preſentation; and 

have double Damages, or to have his Preſentation and fingle Dama- 


ges; for the Plaintiff in no Caſe can have double Damages but where 
he loſeth his Preſentation. 2 [nſtitutes 363. But we find a Caſe re- 


ported, That a Onare Jmpedit being brought againſt three Defendants, 0. If Dama- 


two of them demurred, and the third pleaded to Iſſue, which is tried g6s for half 


and found for the Plaintiff; and the Jury who tried the Iſſue inquired, C he 
and found the Value of the Church, and that it was adhuc vacant, and maining o- 
taxed the Damages for half a Year, and Judgment is given for the pen to the 
Plaintiff as well upon the Demurrer as upon the Iſſue; and it was borne] 
moved, that the Church continuing void, fo that the Plaintiff might have on: 

the Fruit of his Preſentation, that he oaght not to recover Damages 

for half a Year: And the Prothonotaries ſaid, that it is the conſtant 

Practice, that the Plaintiff ſhall not recover Damages for half a Year 

where the Church continues void, and altho' that the Jury tax Dama- 

ges, yet they enter a Remittitur of the Damages where the Church is 

void; and that they would have done it in this Caſe of Courſe with- 

out troubling the Court, if the Parties had applied to them. Trim. 

34 Car. 2. C. B. Holt v. Holland, 3 Levins 59. But Owere, If the 

Report of this Caſe be not miſtaken, ſince by the Statute of J/eſtmr. 2. 

cap. 5, the half Year's Value is given, altho' the Church remained void 

and open to the Plaintiff's Preſentation ? 


Notwithſtanding this Statute, if Judgment be to recover the Value 


of the Church but for half a Year, when the ſix Months are paſſed, 


this is no ſuch Error as the Defendants ſhall take Advantage of; for 
it is for his Advantage, and therefore is not by him aſſignable for Er- 


= ror. Ferkins Cent. 5. Caſe 36. 
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Recovery in Damages are not to be recovered by this Statute of every Defen. 


— Im“ dant ; for if the Biſhop be made a Defendant among others, and in 


his Plea doth claim nothing but as Ordinary, and the Patron doth not 
Damages are maintain him to be a Diſturber, but prays his Writ to the Biſhop, the 


2 Suit betwixt them is at an End; and the Patron having the Effeg 
| thereof as to the Biſhop, he ſhall have no Damages againſt him, be. 
cauſe the Biſhop is not convicted of any Wrong; by Hobart, Mich, I5 

Fac. Brickhead v. the Archbiſhop of 7ork, Hobart 1 98. And by the 

. Statute, Damages are to be recovered againſt a Diſturber. 2 Inf. 

363. But if the Plaintiff be at Iſſue with any other of the Defen. 

dants, and the Title is found with the Plaintiff, thoſe other Defen. 

dants ſhall alone anſwer the Plaintiff his Damages; for the Enqueſ 

ſhall not paſs betwixt the Plaintiff and the Biſhop, altho' that Iſſue up- 

on the Diſturbance be joined with him alſo. Zerkins Cer. 1. Caſe 

So if the Pa- 19. But when the Biſhop doth plead that he claims nothing but 25 
tron main- Ordinary, and the Patron doth chuſe to maintain him to be a Diſtur- 
Dow _ ber, if it be found againſt the Biſhop, altho' the Patron doth recover 
ſturber. againſt the other Diſturbers as well as the Biſhop, yet he ſhall recover 
Damages againſt the Biſhop alſo; at leaſt, when the Writ is brought, 

and a Recovery had againſt the Biſhop only, Damages are to be reco- 

vered againſt him: So a Writ being brought only againſt the Biſkop, 


for that he did refuſe the Patron's Clerk, and a Recovery was had 


againſt him, the Judgment was, that the Biſhop ſhould be in Miſe 
ricordia, that is, amerced, and every Amercement of a Biſhop is 5 |. 

Amerce: Hill. 32 El. B. R. Specot's Caſe, Coke 5, Pars 58. 
ment of a If a Cuare Impedit be brought againſt the Biſhop, and he ſaith that 


Biſhop 5 J. R ; ; e a 
Upon Iſſue, he claims nothing but as Ordinary; and then the Plaintiff replies, that 


_— 97.5% he preſented his Clerk, and the Biſhop's Officer examined him, and 
indus the found him able, and that the Biſhop would not admit him, but pre- 
ſame Clerk. ſented another within the ſix Months: To which the Biſhop rejoins, 
that he examined his Clerk, and found him to be illiterate, ſo they ar 

at Iſſue, able or not able, and pendent the Iſſue the Biſhop accepts, in- 

ſtitutes and inducts, the ſame Clerk, the Patron ſhall have Judgment to 

Damages,” Tecover his Preſentment and Damages, becauſe by receiving him he 
| doth admit him to be able at the Time when he refuſed him, and fo it 


would be, tho' the Biſhop ſhould alledge the Clerk is become able at 


the latter Examination. 4 Ed. 3. 25. 5 
©. If the But whether the whole Damages, or but a Part of them, may be 


e levied upon one of the Diſturbers alone when there are many, Ouære. 
one Diſtur- And what is ſaid concerning the Biſhop as to Damages, I ſuppoſe holds 
ber. ood as to other Diſturbers, when their Caſe is like thereto; and alſo 
in all Caſes when Judgment is given againſt any one without Enquelt 
by the Jury, as upon the Abatement of a Writ, & c. becauſe then the 


Party againſt whom Judgment is given cannot be convicted of any 


Wrong. | | 
Notwithſtanding this Statute, it was, ſaith Coke in Boſevell's Cafe, 


888 Coke 6, Part 28, adjudged, Paſch. 32 El. B. R. between Buckberd 
me recover and the Queen, upon a Writ of Error upon a Judgment given in the 
We rad Common Pleas, and the Queen ſhould not recover Damages in a 0a? 
. Tmpedit: Firſt, Becauſe at the common Law, before the Statute, 19 
Damages were recoverable by any in a Care Impedit, and now non? 
but what are given by the ſaid Statute, for the Clauſe therein which 
relateth to this Matter hath two Branches; Firſt, If the Time of fix 
Months do paſs by the Impediment of any, ſo that the Biſhop doth 
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confer to the Church, and the Patron loſeth his Preſentation; Gi, and 
the Queen is not within this Branch to have, Damages for two Years, 
becauſe ſhe cannot loſe her Preſentment by Lapſe: And the ſecond 
Branch is, And if the ſix Months be palſed, 8c. doth depend upon the 
other; and foraſmuch as the Queen is not within the firſt, ſhe cannot 
be within the ſecond : And with this agree 3 H. 6. Damages 17, ad- 
judged, 14 Ed. 3. Quare Impedit 54. 34 H. 6. 12 Ed. 3. Champerty 
9. 18 Ed. 3. 2. And yet all Declarations in the Caſe of the King are 
laid to his Damage, tho' no Damages are thereby recovered: And Coke 


| faith, that 13 Ed. 3. Quare Impedit 181, which ſeems to be to the 


contrary, was the Error of the. Clerk or Reporter : See the Caſe, of 
Buckberd v. the Queen, Mich. 31, 32 Eliz.C. B. 3 Croke 261, and 1 
Leonard 149, where it is ſaid by J/ray, that he had conferred with 
Anderſon, Manwood, Periam, and Walmſſy, and that all, but Periam, 
who doubted, agreed that no Damages were to be given; and there 
it is alſo ſaid, (as by Coke in Boſcvell's Caſe) that the Caſe of Sir Fob 
Thinn, Hill. 7 Eliz. C. B. Dyer 236, was but an adviſare oult. Fen- 
Ein Cent. 7. Caſe 7. And Godfrey, who had ſearched the Roll of 
that Caſe, affirmed, That he found there, that the Court would ad- 
viſe as to Damages : But there ſeems to be a Difference between 
the Reports of Croke and Leonard, who. both mention this Caſe of 
the Queen and Buckberd; and by Coke it is ſaid, that the Judgment 
was reverſed, becauſe Damages were given ; and the Opinion of the 
Judges, as reported by Leonard, are to that Purpoſe: But when he 
ſets down the Judgment, he ſays, that the Judgment was, that the 


Queen ſhould have a Writ to the Biſhop, and Damages. But Coke in 


Boſwell's Caſe agrees with the Report of Croke, that the Judgment was 
reverſed. And the Law and Practice is, as I conceive, agrceable to 


the Report of Coke and Cyoke, that is, that the King recovers no Da- 


fe 


mages in a Care Iinpedit. 

And ſome doubt, if a Biſhop be ſued in a Opere Tmpedit, and the 
Plaintiff be Nonſuit, whether the Biſhop ſhall recover Damages, unlefs 
he could have a Writ to the Biſhop; but by Aston, Danby, Newton, 
and Porting, he ſhall recover Damages. 22 H. 6. 27. 

Alſo the Incumbent againſt whom the Writ is brought recovering, 
ſhall have Damages, for he cannot have a Writ to the Biſhop, Brows- 
low and Gouldsborough 1 Part 159. And 'tis faid, where Patron and 
Incumbent plead the ſame Plea, both ſhall recover Damages ; and in 


that Caſe Judgment being againſt them, both ſhall pay Damages. 46 


1 | 

Tho' Damages be given by the aforeſaid Statute of Vest. 2. cap. 3, 
vet the Plaintiff (if he will) may take the Judgment at the common 
8 ae leave the Benefit of Statute. Hill. 32 El. Specots Caſe, 

oke 5. 58. 

Alſo, there is this Effect of a Judgment given in theſe Writs, that 
the Plaintiff or Defendant that doth recover, ſhall (as hath been before 
thewed) have a Writ to the Biſhop to admit his Clerk, J/inchcomb 
and Pullefion's Caſe, Hobart 103, for the Defendant, if it be found 
for him, ſhall have the Writ as well as the Plaintiff, had it been found 
againſt him. Koll's 2 Abr. 386. Vaughan 7. And yet in divers Caſes 
a Patron may recover his Damages, and yet not have a Writ to the 
Biſhop to admit his Clerk, as if he whoſe Clerk is inducted be ſued in 
a Vnare Tmpedit, and the Plaintiff is Nonſuit, the Defendant ſhall 

ave Damages, yet he cannot have a Writ to the Biſhop, becauſe 
| the 
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Patron may If upon the Admiſſion and Inſtitution of the Clerk of him that re. 
2 covers without a Writ to the Biſhop, to remove the preſent Incumbent, 
to the Bi. the firſt Clerk doth bring a Suit in the Court of Arches or Audience, 
ſhop. as for a Super-inſtitution, a Prohibition lies, and is grantable at the 
Prayer of the Clerk of him that recovered ; and this holds good, altho 
that a Writ of Error was brought upon the former Judgment ; for 
without a Writ. to the Biſhop, the Patron may preſent, and the Inſti- 
tution will be no Super-inſtitution : But (as Coke ſaid) the firſt Incum- 
bent doth continue Incumbent de facto until the laſt Incumbent be 
| inſtituted. Mich. 12 Fac. B. R. Whiſtler v. Singleton. Roll's 1 Re- 
1 ports 62. And accordingly tis ſaid of him, Mich. 12 Fac. B. R. in 
* Grange and Howlet's Caſe, Rolls 1 Rep. 61. That if the Incumbent 
WW be removed in a Quare Impedit, the Plaintiff ſhall not have the mean 
WH Profits, and that the Law is the ſame in a Writ of Error; and by 
4 Coke in Harris and Auſtiu's Caſe, Rolls 1 Rep. 212, the Incumbent 
418 againſt whom a Recovery is had, before a new Incumbent is admit- 
ted, or a Writ ſent to the Biſhop, may reſign, and then the Ordinary 
ſhall give Notice of ſuch Reſignation to the Patron that hath reco- 
vered ; or if the Patron that doth recover pleaſeth, it ſeems he may 
ſuffer the Clerk, againſt whom the Recovery is, to continue Incumbent 
for Life, notwithſtanding that the Patronage is reveſted in him that 
recovered by the Judgment; by Coke, Dodderidge and Haughton. 
fs a6 But what is ſaid, that the Perſon that recovers may preſent, &«. 
when the Pa- without a Writ to the Biſhop, is true in the Caſe of the Plaintiff only 
7M ane Yung ſo when he hath Judgment againſt all that he hath made Defendants, 
4 — 19 l. 6. 68. l, and in caſe he hath named the Incumbent in the Writ, 
bj | if he was Incumbent before the Writ brought, for otherwiſe ſuch In- 
340 cumbent ſhall not be removed; and if the Patron in ſuch Caſe ſhould 
Fl i preſent his Clerk to the Biſhop, and the Biſhop ſhould inſtitute him, 
= Cc. all is void, the Patron in ſuch Caſe recovering only the Advow- 
| | ſon, not the Preſentment, and ſo the Inſtitution is to a full Church. 
| 9 H. 6. 56. ö. 8 
* want to When a Writ is awarded according to the Judgment, it is regular- 
whom to be ly to be directed to the Biſhop of the Dioceſe in which the Church is; 
awarded. and altho' the Biſhop be made a Defendant in the Writ, if in his Plea 
he claims nothing but as Ordinary, upon which Plea Judgment is 
given againſt him, with a Cefſer Executio; and after. Judgment s W 
Ren alſo againſt the Patron, and a Writ to the Biſhop granted againſt , 
im, yet this Writ may be directed to the ſame Biſhop, altho' that he 


be Party to the Action, for that he is not found to be a Diſturber, Bo 
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well s' Caſe, 6 Coke 51 New Entries 494, or the Writ in this Caſe may Wit to the 


it is ſaid) be awarded to the Metropolitan, becauſe the immediate Bie, S. 
83 15 5 the Action, 8 H. 4. 22. b, but there was found Wy & 
that the Biſhop bad collated by Lapſe to the Church; Cuntra 5 H. 7; 

22. And ſo if the Writ be againſt t le immediate Ordinary, upon that 

Reaſon only it ſeems that the Plaintiff is at his Election to have his 

Writ to him, or to the Metropolitan; for when a Writ was brought 

againſt the Biſhop, Archbiſhop, and other Defendants, (the Biſhop 

having admitted the Clerk of the other Defendants before the Writ; 

and not otherwiſe than according to his Duty) and the Archbiſhop plea- 

ded that he claimed nothing but as Metropolitan, and the Biſhop 

that he claimed nothing but as Ordinary, and ſo the Biſhop no Diſtur- 

ber, and the Archbiſhop equally charged with him as Party, yet the 

whole Court after ſeveral Motions was clear of Opinion, that the 

Party was at his Election, and that. the Writ. (as was done in this 

Caſe) was well awarded to the Metropolitan, and only upon the Rea- 

ſon of the Biſhops being made Party in the Writ. Paſch. 14 Fac. B. 

R. Grange and Denny's Caſe, 3 Bulſtrode 174. For which were al! 

ſo cited, 8 H. 4. fol. 22. Old Book of: Entries, fol. 278, and 478, and 

New Book of Entries, fol. 898, 501, 507, 505, and 599. 38 Ed. 3. fo. 2. If the 
12. Fenkins Cent. 8. Caſe 36. But it ſeems ſtrange that the Biſhop * 
ſhould loſe his Right of Inſtituting, only by being named in the Writ Right of In- 
wrongfully, and without Neceſſity, Ozere. | ſtituting. 

When he that recovers hath had a Writ to the Metropolitan, he a Metropo- 

cannot afterwards have a Writ to the immediate Ordinary, and if the -— va 
Writ be awarded to the Metropolitan, and he-doth certify that the Church is 
Church is out of his Juriſdiction, and that the Biſhop is out of the JEN, 
Realm, and hath conſtituted a Vicar-Gencral to do all 'I'hings for him, . b 
the Judges are not bound to take Notice that he hath made a Vicar- 
General, and till they are ſufficiently certified thereof, they cannot 
write to him, but to the Biſhop, who is the immediate Officer of the 
Court; by Thorp. Br. Ar. Brief al. Eveſq. 12. But if the Biſhop 
doth plead that he claims nothing but as Ordinary, and the Plaintiff 
doth not pray Judgment, but doth proceed for a Recovery againſt the 
Biſhop, and the Biſhop be found: a Diſturber, the Writ ought to be 
granted to the Metropolitan, upon the Prayer of the Plaintiff. 7. emp. 
Ed. 1. 83. Contra 30. Rol. 2 Abr. 389. 

Or if the Biſhop hath collated by Lapſe, and a Writ being brought In what Ca: 
againſt him and his Incumbent, the Biſhop doth plead that he claims I 5 4 
nothing but as Ordinary by Lapſe, and the Incumbent doth plead the warded to 
Biſhop's Title by Lapſe ; the Plaintiff recovering ſhall upon his Prayer + Fea 
have the Writ awarded to the Metropolitan, 19 Ed. z. Vuare Impe- TY” 
dit 153. 5 H. 7. 22. 8 H. 4. 22. h. And ſo in all Caſes, when the Bi- 
ſhop doth in his Plea make a Title to preſent, and Judgment is gl- 
ven againſt him, the Writ ſhall be awarded to the Metropolitan, or 
Guardian of the Spiritualities at the Prayer of the Plaintiff, Br. A. 


Grief al. Eveſq. 6. Temp. Ed. 1. 13. Contra 30, or to the Biſhop that 


| is the Diſturber, if the Party will, by Coke and Dodderidge, Paſch. 


14 fac. Grange v. Denny, Roll's 1 Rep. 363, 397, and upon a 


judgment by a Non ſum intormatus, or Nihil dicit, the Writ ſhall 


flue to the Metropolitan, and not to the immediate Ordinary if the 


| . Tm” he againſt him; by Brownlow and Gonldsborongh 1 part 159, and 
| 5 Hobart in Brickhead and the Archbiſhop of 7ort's Caſe. Hob. 198. 


N. B. fol. 38. But if the Biſhop that doth make Title in his Plea If the Biſhop 


D d d to be dead, Sr. 
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5 8 he to. collate be dead, and a new Biſhop be alſo made before the Plain. 
tiff recovering hath his Writ to the Biſhop, the Writ by tho Judy. 
ment of the Court may be awarded either to the new Biſhqp, or tao 
his Metropolitan, at the Election of him that recovered, Mich, 23 
and 23 Elis. C. B. Dyer 194, and ſo it may be directed to either 
at the Election of the Recoverer, if the Biſnop be a Diſturber and 
not dead. Grange and Denny's Cale, Paſoh. 14 Fac. B. R. 3 By. 
ftrode 174. Jenin: Cent. 8. Cuſe 3. TH, eie ON? Jun 
if Archbi- As the Writ to the Biſhop in theſe Caſes before put, may be award. 
ib Hund ed to the reſpective Metropolitan, and the Biſhop of the Dioceſe 
Diſturber. waived ; ſo if the Archbiſhop of Work be found to be'a Diſturber 
the Writ may iſſue to the Atehbiſnop of Canterbury. Trin. 3 Jas. 
Rolls Abr. Part 2. e 16 Hlis. Dyer zay. Coke's Entry 406. , 
Men a Bi- When a Biſhop's See is void, the Writ is to bo directed to the Guar- 
Ss is void. dian of the Spiritualities. Paſeh. 18 lig. C. B. Dyer 350. Paſch. 
14 Fac. B. R. in Grange and Denn) Cale. 3 Bulſt. 174. And when 
the Archbiſhop is Guardian of the'$piritualitics of a Church, and the 
Acchbiſhoprick is void, the Writ ſhall be ſent to the Guardian of the 
Spiritualities of the Archbiſhoprick. Mich. 6 Ed. 6. C. B. Henflow 
and $tanesby v. the Biſhop of Sarum and Keble. Dyer 76. b. And 0 
if the inferior Ordinary be a Diſturber, the Archbiſhoprick being void, 
the Writ is to go to the Guardian of the Spiritualities of the Arehbi- 
ſhoprick. Temp. Ed. 1. 83. Rolls Abr. 2. p. 390. But if a Biſhoprick 
being void, the Writ is brought againſt the Archbiſhop as Guardian of 
| the Spiritualities, and the Plaintiff hath Judgment by a Non ſum In- 
If Biſhop's formats, and in the mean Time the See where the Church is, ha 
See is filled. pens to be filled, the Writ ſhall be directed to the new Biſhop, for 
| that he is the immediate Ordinary. Mich. 5 Fac. C. B. Sir Thomas 
Pelham's Caſe. Rolls Abr. 2 Part 390, and Pelham's Caſe. Myy 
148. 22 Ed. 3.13. But when the Writ was directed (the See being 
Wi void) to the Dean and Chapter, as Guardian of the Spiritualities, the 
= Writ not being returnable, and before the Execution of the Writ, a 
Wi. To the new new Biſhop is made, it being doubted if the Dean and Chapter's Au- 
1 Biſhop, and thority to execute the Writ was not ceaſed ; it was held, that becauſe 
1 2 nothing was done in the Writ aforeſaid, another Writ might be a- 


may be re- = 7 OY * 6 4 
turnable. warded to the new Biſhop, and that it might be returnable if it 


7% | pleaſed the Party, &c. Paſch. 18 Eliz. C. B. Dyer 350. 

When a Perſon doth recover a Benefice that is a Donative, the 
Writ ſhall go to him that ought to inſtall, or induct in that Caſe, or to 
IF the Sheriff, to put the Clerk into Poſſeſſion. No. Na. Bre. 48. a. 
ih | If the Writ is awarded to a wrong Ordinary, as if to the Archbi— 
ſhop, when it ought to be directed to the immediate Ordinary, or to 
the Archbiſhop of Canterbury, to admit to a Church within the Pro- 
0 vince of Jorꝶ; the Archbiſhop of Zork not being found a Diſturber, 
F Error quoad this is Error only in the Execution of the Judgment, and the Wit 
1 awarding of of Error is to be brought as to this only, and thereby the Judgment 
|; the Writ. ſhall not be reverſed, but only quoad awarding of the Writ, Cc. ac 
cording to Coke, in Grange and Denny's Caſe. Paſch. 14 Fac. B. R. 
Bulſtrode 3 Part 178. Trin. 3 Fac. B. per Cur. Rolls Ali. 2. J. 


. 90. Tk #1 | 
; i And. Note, That if a Tryal for the Right of preſenting, be had be- 
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4 Recovery to 
u Donative. 
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rery in Malen fore the Juſtices of the Grand Seſſions in J/ales, they have Power to 
write to the Archbiſhop of Canterbury, as well as to the e 

| e 5 | Biſhop, 
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x a 4 L King's Pre- 
very was had againſt the Simoniacal Patron, and upon a Writ to the . 


into the Church ; for when upon a Lpare Impedit by A. againſt *. „ 
rc 


| was full of the Preſentee of cumbent, ov. 
a Stranger perdente lite, Judgment was given in this Manner 
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8 »43 clanatione præditsi C. G B. ſen eorum alterius licet idem C. ad E. 
cW§dtleſiam prædictam pendeme  Brevr predifio admifſus inflitutus & in 
©...» eardem Ecoleſiam induttus exiftit eundem C. ab Eccleſiæ predifts ue. 
niooeat' ac ad Ecoleſiam illam ad præſemationem ipfius A. i doncay 

Error for | erſornam admittat——=And upon this Judgment, a Writ of Error 
bury 57e was brought by B. againſt A. . by him againſt whom the Judgment 
was given, againſt him that had the Judgment, becauſe a Writ was 

awarded to remove him that came in pendente' lite, that was no Par. 
to the Suit, and that without any Scire Facias ſued againſt him; 
and Popham, Fenner and Williams, held it to be Error, for thereby 
Judgment is given againſt 4 Stranger who is no Party to the Suit, ſo 
that he is to be removed without Anſwer. Mich. 3 Fac. B. R. Tan- 
caſter v. Low. 2 Croke 92. Mich. 6 Ed. 6. Dyer 77. Contra. Cy, 
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i Ent. 265. Mich. 14 Car. 2. B. R. Hall v. Broad. 1 Siderfin 9z. 
9 Church liti- And according to this, when (the Church being litigious) the Ordinary 
i! gious, and had refuſed both Clerks, and one Patron, by bringing a'Dwplex _ 
3 — 2 rela, had got his Clerk admitted by the Metropolitan, and pendant 
on the Duplex Onerela, the other Patron recovered againſt the Biſhop in 
WW a Ouare Tmpedit, which was brought before the Duplex Onerela com- 


3 menced, and upon this Recovery had a Writ to the Metropolitan, 
wbereupon his Clerk alſo was inſtituted and inducted, and takes the 
Profits of the Glebe, whereupon the firſt Clerk brings his Action of 
Treſpaſs. And it was firſt agreed, that it was a good Return upon a 
Return of Writ to the Biſhop of Opare nom admiſit, that before the Receipt of 
Quare non the Writ the Church was full, and that upon ſuch Return by the Bi- 
—_— ſhop, a Scire Facias ſhall iſſue forth, and then the Tryal ſhall be be- 
tween the Incumbents, upon the Plea in the Scire Facias ; but where 
the ſame Biſhop doth not make any Return upon the Writ, but dcth 
inſtitute and induc the Clerk, there is no Cauſe of a Scire - Facins, 
but the two Incumbents in Poſſeſſory Actions may try their Rights at 
Common Law; and when a Poſſeſſory Action is brought, and it doth 
appear to the Court in whom the Right is, the Judgment in the 
Poſſeſſory Action of Treſpaſs, 6c. ſhall be with the Right, and it 
was adjudged in this Caſe upon Conference, and Reſolution of all the 
N Juſtices, that the Entry of the ſecond Incumbent was good without 
a Scire Facias. Hill. 41 Eliz. Bennet v. Edwards. Moor 572. 
1 Biſhop exeu- But as Coke reports the Caſe of Lancaſter v. Low, which in his 
| ſed having Reports he calls Boſevell's Caſe, tis ſaid, that when it is found Ex 
ms Warrant Officio that the Church is full of the Preſentment of a Stranger to 
the Writ pendant the fame, and it doth not appear whether the Stran- 
ger hath a better Title than he that recovers ; yet ſuch Perſon ought 
to have a general Writ to the Biſhop, and the Biſhop ought to execute 
it, prevail who can; and he cannot return upon the Writ directed to 
him, that the Church is full of another, for no Iſſue can be joined 
between the Recoverer and him, for he hath no Day in Court. And 
altho' that the third Perſon hath Right, yot the Biſhop is excuſed, be- 
And the par- cauſe he hath his Warrant by Proceſs of Law, and then the Parties 
their Reb, may try their Rights as the Law requireth. Mich. 13 Fac. Hoſebells 
n Caſe. 6 Coke 51, and by Hobart. Paſch. 17 Fac. Sir Millium Eleis 
and the Archbiſhop of Yori. Taylor and Biſhop. Hobart 3 20. _ | 
4 . : 4 M. 
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4 Car. C. B. Sir John Hall. s Caſe, Hetley 130. And Fenkins follow- 
ing Coke in Boſcvells Caſe, faith, That altho' the Clerk of a Stranget 
be admitted, Oc. perilente lite, yet the Clerk of him that recovers 
ſhall alſo be admitted and — 1 two in Treſpaſs, Ejectment, or Aſ- 
fre ſhall try their Right. Fenkins Cent. 7. Caſe 7. But Boſevell's 
Caſe in this Point, as hath been before ſhewed, is. denied to be a 
Law, 1 Siderf. 93, and by Hobart, if in ſuch Caſe a Writ be awarded 
to the Biſhop, Von ohſtante reclamatione of the Defendant, the Bi- 
ſhop. ſhall receive the Clerk of ithe Plaintiff without diſputing the 
Right of the Plaintiff, or of him whoſe Clerk was firſt in the Church, 
and that he that hath the better Right ſhall retain the Benefice, ſo 
that the other's Inſtitution and Induction ſhall be null. Brickhead and 
the Archbiſhop of Yps Caſe. Hobart 200, 201. | 171 
So when a Recovery was had for the King upon the Title of S. 
nony, and pendente lite, another had got the Living by a Preſent- 
ment under the Seal of the Court of Wards, and the Biſhop returned 
that the Church was full as aforeſaid; it was ſaid, that theſe Re- 
turns, that the Church was full before the Receipt of the Writ, are 
always ruled to be inſufficient, and that the Biſhop ought to execute 
the Writ when it comes to him. Hill. 4 Car. C. B. Sir John Hall's 
Cafe. Hetly 130. Jenkins Cent. 1. Caſe y. Booton v. the Biſhop of 
Rocheſter. Hutton 24. And yet a Caſe was to this Effect, a Oyare 
Inpedit was brought againſt the Ordinary, Patron, and J. S. Clerk, 
and found for the Plaintiff ; and further ex Oficio Curiæ, that the 
Church was full of the ſaid F. S. of the Preſentment of the ſaid Pa- 


tron, as the Defendants had pleaded, upon which the Juſtices of Ni 


ap. XXVIII. he Complete: Incumbent." 
> 5 4 3 A X 1 « : - . : A F 
k ap- tb = 1 4 8 . * 4 0 7 l 5 H CUM 4 {/ F. 
W 8 ; f 5 . 55 


Recovery in 
Quare Im⸗ 
pe die. 
KA 
Clerks to try 
their Right. 


Of Returns, 
that the 
Church was 
full before 
Receipt of 
the Writ. 


prius gave Judgment for the Plaintiff according to the Statute of 


Meſtm. 2, and awarded a Writ to the Biſhop, requiring him, quod li- 


cet Eccleſia plena ſit de prædicto J. S. vc nom, to remove the ſaid 
J. S. non obſtante reclamatione, &c. but this Writ was not returnable, 


as was ſaid, and the Record was removed into the Common Pleas, 
and there the Plaintiff had another Writ to the Biſhop, Sicut alias, 


and returnable in Bank as it ought, (2 Iuſtitutes 424, 425,) upon 


which ſecond Writ the Biſhop returned, that pendant the OCuare Tmpe- 


dit, and before the Judgment, it was found by Commiſſion De Me- 


lins inquirend, that the Advowſon, (5c. was held of the Queen 12 


Capite, and that the Title to preſent was then in her, who had pre- 
ſented her Clerk to the Church then alſo void, and which had been 
void by the Space of three Months before the Delivery of the firſt 
Writ to him, which Clerk he had admitted, &c. and the Church is 
now full, ſo that he could not execute this, nor the other Writ, ec. 
And in this Caſe (being well debated) by the better Opinion of the 
Court, the Ordinary- was not ſtopped to make this Return of the 'Ti- 
tle of the Queen, and of the Plenarty of the Church of her Incum- 
bent, by any Thing contrary in the Record, becauſe the Biſhop is not 
Party, nor privy to the Verdict, nor to any Plea that doth acknow- 
ledge the Plenarty of the Church, by which, Gc. But if the Mat- 
ter be falſe, which the Biſhop doth return for his Excuſe of not 
ſerving the two Writs, the Plaintiff may have his Oyare non admiſtt ; 


and alſo the Plaintiff may have a Scire Facias againſt the firſt Incum- 


bent and him that came in pendente lite, to have Execution, and fo 
the Title of the Queen ſhall come into Debate. Paſch. 9 Eliz. Dyer 
21, 260. In this Caſe, I ſuppoſe, the firſt Clerk was not inducted, 
| , and 


Record of 
Niſius prius 


removed into 


C. B. and a 
new Writ 
Sicut alias 
made re- 
turnable. 


Queen's Ti- 
tle returned, 
and neither 

of the Writs 
ſerved. 
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y in and ſo the Church remained open te the King's Prefentee, elſe his ln 
oe I®* ftitution, & c. muſt be void. And ſep; the Opinion of J 
en mentioned before, that the Clerk of him Who is no Party to the 
„ whe K Action, ſhall not be removed by a Writ to the Biſhop, 


but a Kir: 


Wait ouglit in ſuch Caſe to be awarded againſt Tuch Clerk. Hal. 


q td wt ; 
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Church full! So tis ſaid that hen a Common Perſon oth. recover, and; hath 


of his own 
Collation. 


Where the 
Incumbent 
is the ſame 


Perſon, tho na 


Writ to. the Biſhop, if the Ordinary doth retur, that tha Church i, 
full of his Collation before the -Writ, received, it is good. Sir John 
Halls Caſe. Hill. 4 Cur. C. . Hetiy 130. 10 Ring! O87 20 37 

Vet when a Ogare Impedit was brought againſt, Parſon, Patron and 
Ordinary, and pendent the Writ, the Parſon reſigned, and the Ord; 
gave Notice to the Patron, and afterwards the Ordinary for 


a new Title, Lapib preſented the ſame Clerk that bad reſigned, the Plaintiff in the 


Quare Impedit having Judgment to recover, it was held that the In- 


cumbent ſhould be removed (and by conſequence that the Biſhop 


fhould admit the Clerk of him that recovered), becauſe he is the Per. 


ſon againſt whom the Recovery was had, althe he came in by a gey 


= hs 
Title by Lapſe. L. 5 Ed. 4. 115, 116, vouched in Moor and the 


Quare Impedit 
brought — 
then Biſhop 
collates. 


may perhaps be compellable to admit the Clerk of the 


Biſhop of Norwich's Caſe; Mich. 28 Hig. C. B. 3 Leonard 138. 
But it ſeems to be otherwiſe, as is before. ſhewed, if another Clerk 
had been collated ; and yet why the Biſhop, if a Title by Lapſe was 
in him, ſhould loſe it by collating | ſuch Clerk, I ſee not, if then 
be no Fraud or Practice in the Cafe. And Hobart ſaith, that if 2 
Perſon, having Right to preſent to an Advowſon, doth not preſent 
when the Church is void, nor is any Way diſturbed, and yet either 
before: the ſix' Months paſs, or before the . doth col late, doth 
bring a Oware Impedit againſt the Biſhop, and then the Biſhop doth 
collate in his due Time für Lapſe (as he holds in this Caſe he may) 


and pleads ue diſturba phs, or that he claims nothing but 58 


yet when ſuch Patron hath a Writ to the Biſhop; the dog URS, he 
2Haintift in 


Obed ence to the Writ, and yet it ſhall not work a Removal of the 


His Clerk 
ſhall retain. 


Altho' the 
Biſhop be 
made a De- 
fendant. 


Adviſable 

for the Bi- 
ſhop to exe- 
cute the 


Writ. 


Biſhop's Clerk, but he ſhall retain the Benefice, as having the better 
Right. Brickhead and the Archbiſhop of Tork's Caſe.” Mich. 15 Jac. 


Hobart 2000. 2 BYY 36] 
So if the Church being litigions, the Biſhop doth refuſe both Clerks; 


and being made a Defendant in the Writ, doth plead the generai Plea, 
yet if he doth: collate for Lapſe ' pendente lite, although the Plaintifi 
doth pray his 'Writ to the Biſhop, and recovering hath it, and the 
Biſhop thereupon doth admit his Clerk, yet the Biſhop's Collatee upon 
Trial. may peradventure hold the Benefice as having good Title, al- 
tho' the Biſhop was made a Defendant. See Chap. 4. 
Upon the whole Matter, altho the Preſentee of a Stranger be ad- 
mitted 22 lite, or the Biſhop hath collated perdemnte lite, it is 
adviſable for the Biſhop to execute the Writ when it comes to him, 
becauſe it is a Queſtion, whether in either Caſe he may refuſe, and 
no Prejudice can be to him by admitting ; whereas if the Biſhop doth 


. refuſe to admit upon the Receipt of the Writ, and doth make a Re- 
turn of the Writ, with ſuch Reaſon of his Refuſal which ſhall not 


be allowed by the Court, the _ may be. fined, as was done, 
Mich. 28 Eliza. C. B. Moor and t e- Biſhop of Nortvich's Cale, 


3 Leonard 138, where the Biſhop for making an ill Return upon 97 
bits 3 | 10 Writ 
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Writ not executed was fined Ten Pounds, and a Sicut alias awarded Quare non 
upon Pain of an Hundred Pounds. i | 21 
Alſo if the Biſhop idgth not admit the Clerk of him that recovers A pare por 
upon the Writ brought, the Writ of Quare nom admiſit doth lie a- 4 all 7 
ainſt him, Hill. 9 Car. B. R. Cort againſt the, Biſhop. of St. Da- 


Ticks. I Croke 342. | So, tis Taid, that when the Biſhop did refuſe to 


xdmit the King's Clerk upon a Writ directed to him, the Ring brought 
a Opare non 28 againſt the Biſhop, who Coninterplegacn To Ti- 
tle of the King, and pleaded that he (before the King had bis Judg- 
ment) had collated by Lapſe, the ſix Months being then paſt: Not- 
withſtanding this Plea, it being found againſt the Biſhop, other 
Writ was awarded to the Biſhop, and the 'Femporalitics of his Bi- 
ſhoprick were ſeiſed into the King's Hands for the Contempt, But 
ſee Articuli Cleri. Stat. 25 Ed. 3. cap. 6, by which the Biſhop ſhall | 
be fined, and the Temporalities of the Biſhop ſhall not be feized at 
this Day in ſuch Caſe. 25 Ed. 3. 22 Fenin Cent. 1 Fae: 1 ; 

But generally, if a Qyare nos tdmfit be brought againſt the Bi- 
ſhop, for that he doth refuſe to admit the leck of the Patron that 
hath Judgment, it is a good Plea for the Biſhop to fay, that the That the | 
Church is litigious betwixt the Plaintiff and a Stranger; for then the Church is li 
Biſhop is not bound to receive the Clerk of either Party, and the 3 Plea 
Recovery may be without 'Title, and by Fraud. But it is no Plea 
for the Biſhop to ſay, that the Church is litigious betwixt the Plain- 
tiff and Defendant in a Onare Tmpedit, for the Recovery determines 
the Matter betwixt them, of which the Biſhop is to take Notice. 5 H. 
4. 26. 34 H. 6. 41. a7 Fd. 3. 11 SS 

Alſo if the Biſhop admit and inſtitute the Clerk, and makes Let- 
ters to the Archdeacon to induc him, this being pleaded, is a good 
Excuſe in a Oware non admifit, without ſaying that he is inducted, 
for the Plaintiff ſhall have his Suit in the Spiritual Court againſt the 
Archdeacon, if he refuſe to induct. 38 H. 6. 16. . 

This Writ of OQuare non udmiſit is to be brought in the County Rear 1 
where the Refuſal is, and not where the Church is. 38 H. 6. 14. ft, where, 
And in a are non admiſit a Protection doth not lie, becauſe it is N. prote- 
grounded upon a Quare Tmpedit, in which, and in a Darrein Prſent- Gion. 

ment, a Protection doth not lie for the eminent Danger of a Lapſe. 
1 Iuſt. 131.4. So it is a good Excuſe for the Biſhop in a Writ of 


DNuare non admiſit, to ſay, that the Clerk hath not made any Requeſt 


to be admitted. Keley. 71. 
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Mrite of Error upon Fudements in Quare 
Impedit, 2 and Aize of Darrein Preſent. 


Erro: in 


In Error a· A Judgment is given upon a Ouare Impedit, or an Aſſize of 
paint the Darrein Preſentment, he againſt whom it is given ma bring 
eing,e Feti- his Writ of Error upon the Judgment, if he be not ſatisfied there- 
ught | . | | | Y . 

to de with : But before a Writ of Error be brought againſt the King when 
he doth recover, a Petition ought to be made to the King by thoſe 
who would bring the Writ of Error, that they may bring the ſame; 
and upon Liberty granted, they may proceed to impeach the Judg- 
ment. 23 Ed. 3. 22. Zenkins Cent. 1. Caſe 47. And by Pophay, 
the Court. ought not to proceed to the Examination of the Errors 
without ſuch Petition made to the King ; and ſaith, that was the Caſe 
of one Mordant, where an Infant levied a Fine to the Queen, and 
thereupon brought a Writ of Error; and afterwards, by the Reſolu- 
tion of all the Judges, the Proceedings N were ſtayed. 
Trin. 36 Eliz. B. R. Queen and Buckberd's Caſe. 1 Leonard 152, 

See 10 H. 4. 4, and Hurlfton's Caſe. 2 Leonard 194. 8 
if it be for But this, as is ſaid, is to be intended where the Writ of Error is 
ori for Error in the Subſtance of the firſt Judgment; but if it be for Er- 
oo for in the Meſne Proceſs, or any collateral Matter, and not in the Bo- 
dy and Subſtance of the Judgment, the Attorney General in his 
Diſeretion may grant Leave to bring a Writ of Error without Petition 

made to the King. Sagile. Caſe 203. fol. 131. 

Error upon If a Judgment be given by the Juſtices of Niſi prius at the Aſſizes, 
Judgment on yet the Writ of Error is to be directed to the Chief Juſtice of the 
1 d. Common Pleas, or King's Bench, Gc. where the Action was brought, 
retted. and from whence the Writ of Niſi prizs iſſued ; for the Record af. 
ter the Judgment given is returned, and is remaining there, Mich. 
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1 18 Fac. Shirley v. Underhill. Hutton 41. Mich. 6 Ed. 6. Dyer 
| ; ; 6, 77. _- 1 
4 By a Biſhop y A Pyar Tmpedit is brought againſt the Biſhop and another Defen- 
if _ anorner dant, the Biſhop pleads that he claims nothing but as Ordinary; upon 3 
$8 om which Judgment is given againſt the Biſhop, with a Ceſſer Executio, 
11 for that he claims nothing but as Ordinary, and after that Judgment 
x 9 is given alſo againſt the the other Defendant. The Biſhop, in this 
135. | Caſe may join with the other Defendant in a Writ of Error to reverſe 
1 pecauſe the this Judgment, he being Party to the Action: For (faith J/ray) the 
i148 Biſhop harh Biſhop hath Loſs by the Judgment, in that thereby the Writ ſhall be . 
1 Loſs to the Archbiſhop for Admiſſion and Inſtitution, and ſo he is outed WM 5 
1 : of his Juriſdiction in that Part. Mich. 29 and 30 Elis. B. R. the Bi- = 
1 | Biſhop and ſhop of Glouceſter and Savacre's Caſe. 3 Croke 65, and 3 Leonard ij. 
& | ſummoned SO Paſch. 36 Eliz. B. R. Pipe v. the Queen. 3 Croke 3 24» | BY 
i and ſevered If a Oyare Iinpedit be brought againſt the Biſhop, Patron and in- 
in Error by. cumbent, and the Patron doth die pendente lite, and yet Judgment = 


che Son and : g 
| | Heir, andthe is given againſt them all, and then a Writ of Error is brought by 
is | 15 | Writ of Er- 1 | | the 
=. ror did well. 
1 lie. | 

| 


the Son and Heir, who is alfo Executor of the Patron, if the Biſhop 22 1 
uare Jm- 


ſevered ſhould of Neceſſity have 2 to be reſtored; for the 
Judgment is entirely to be reverſed, and the Incumbent may well en- 
ter, for that by the Reverſion there is no Record of the Recoveiy a- 
gainſt him. Paſch. 36 Eliz. B. R. Pipe v. the Queen. 3 Cro. 32 4. 

If a Judgment be given in the Common Pleas in a Quare Impedit, Judgment in 
and a Writ is thereupon awarded to the Biſhop for the Party who re- C. B. Error 
covers, and afterwards a Writ of Error is brought in the King's Bench — _ 
upon that Judgment, the Court of Common Pleas may award a S warded. 
perſedeas to the Writ awarded to the Biſhop, and ſo may the King's 
Bench do alſo. | 

And where a Writ of Error is brought, and the Defendants therein Errors ma 
do ſue a Sire Facias to the Sheriff againſt the Plaintiffs in the Writ be aſſigned 
of Error to have Execution, for that they were too ſlow in the Aſ- Phan, fs r 
ſignment of Errors, the Plaintiff in the Writ of Error may aſſign have Execu- 
| Errors upon this Scire Factas, as well as upon a Scire Facias ex par- on. 
te Onerentis ad audiendum Errores, becauſe this Scire Facias brought 
by the Defendant, is in a Manner in Nature of a Scire Facias to aflign 
Errors, altho' there be not any ſuch Word in it ; and 'tis ſaid, that 
they have not any other Courſe or Words in ſuch Writs. Mich. 6 Ed. 

6. Dyer 76. h. Fenkins Cent. 5. Caſe 36. | 

But if in an Aſſize of Darrein Preſentment Judgment is given Where in 
for the Plaintiff, and a Writ is thereupon awarded to the Biſhop for Parrein Pre- 
him, and alſo a Writ to enquire of the Damages, and after Writ of * 
Error is brought upon the principal Judgment; this is not any Super- ror is no Su- 
ſedeas to the Writ to enquire of the Damages, but the Sheriff may ute 
ſerve and return it notwithſtanding. Rolls Abr. 2. p. 491. But if a of 9 — 
Man doth recover in a Quare Tmpedit in the Common Pleas, and after 
this is removed into the ug Bench by a Writ of Error, a Ovare 
[ncumbravit doth lie, altho' that it doth not lie without a Judgment, 

* that it is a new Original, and is a common Plea in it ſelf. Roll's 
107. I. P. 537. WT 

It a Writ of Error be brought, and the firſt Judgment be affirmed, ſe 
Damages are to be againſt the Plaintiff in the Writ of Error. Ac- 5 
cordingly, a Judgment in a Qxare Impedit being given for the affirmed in 
Plaintiff, and the Value of the Church found to be Eighty Pounds Error. 
per Annum, and this Judgment being afterwards . affirmed upon a 
Writ of Error, it was moved according to the Statute 3 H. 7. c. 

10, which appoints Damages and Goſts to be allowed where Writs 
Eee * 
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Erroz fn of Error are brought pro Dilatione' Executionis. The Court 4. 
hn 2 warded that the Defendant in the Writ of Error ſhould have Da- 
mages for a Year (during which Time the Writ of Error was 

depending) according to the Value of the Church found by the 
Where Judg- Verdict; and ſo they awarded him Eighty Pounds, beſides Coſts. Mich. 


kendant fiat 4 Car. B. R. Anonymus. 1 Croke 145. Mich. 7 Ed. 6. Dyer 77. But 


frmed in Er- if Judgment be given for the Defendant, and that Judgment be af. 


a firmed npon a Writ of Error brought, the Defendant ſhall not have 
Coſt expended in the Writ of Error upon the Statute of 3 H. , 
for the Statute is where Judgment is given againſt the Defendant or 
Tenant, and he to delay Execution brings a Writ of Error, and the 
Judgment is affirmed, that he ſhall have Coſts for delaying his Execu- 
tion. But in this Caſe, Judgment is given for the Defendant, and no 
Execution is to be awarded againſt him, ſo is out of the Statute, 
Hill. 10 Car. B. R. Bottom v. Nicholls. 1 Croke 401, but Mich. 19 
Car.-2. B. R. Conner and Exam's Caſe. 2 Keble 266, 287, there the 
Court ſcemed to be of a contrary Opinion, and that the Statute ought 
to be liberally expounded. And if the Biſhop and Incumbent do brin 
a Writ of Error, and do not prevail in it, but the Judgment is af- 
firmed, a Levari Facias ſhall be awarded againſt them to the Arch- 
biſhop of the Province, or Sede Yacante to the Guardian of the Spi- 
ritualities, for the Damages and Coſts given againſt them. Zenkins 

If firſt Judg- Cent 5. Caſe 36. But Note, that the Plaintiff in the Writ of Error 

ment be af- ſhall not recover Damages. | 

8 hi- If Judgment be given in a Ouare Impedit, and a Writ of Error is 

latter be er- brought, upon which the firſt Judgment is affirmed, altho' that the 

er latter Judgment be erroneous, yet the firſt Judgment remains good 
for Dans 12 and perfect in it ſelf, and ſhall not be impeached for any Error in 
be reverſed, the ſecond Judgment; ſo altho' that the Judgment in a Cuare Iu- 
cp 2 pedit, given by the Statute of Meſt. 2, for the Damages, be errone- 

Epiſcopo ſhall Ous and reverſed, yet the Judgment given to have a Writ to the Bi- 

ſtand. ſhop being the Judgment at the Common Law, ſhall ſtand good. 
Hill. 32 Eliz. B. R. Specot's Caſe. 5 Co. 57. Roll's 1 Abr. 776. But 
if a Man doth recover in a Opare 1 and hath a Writ to the 
Biſhop, and after doth recover againſt the Biſhop in a Quare non ad- 
aui ſit, if the Judgment given in the 12 Impedit be after reverſed, 


the Judgment in the Cuare non admifit ſhall be reverſed alſo, altho 
it ſeems to be for the Contempt to the King, Roll's 1 Abr. 777, for 

Error aided that it is grounded upon the firſt Judgment, and cannot ſtand with- 

by ſpecial gut it. 

_ If the Jury give Damages and Coſts where no Coſt ought to be 
given, beau the Statute doth not give them, and after Judgment 
is entred Quod nullo habito reſpectu of the Coſts, the Court doth a- 
ward that he ſhall recover the Damages without any Releaſe of the 
Coſts; this ſpecial Entry ſhall aid the Error. Paſch. 14 Fac. B. R. 
Grange v. Deuny. Roll's 1 Abr. 784. | 3 
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| _ CHAP. XXX. 


Of Remedies on Refuſal of Induftion ; and 
of a Vi Laica removenda, and Spolia- 
tion. 


TAving declared what Remedies, both in the Eccleſiaſtical and Remedy a- 
Temporal Courts, the Law doth afford a Clerk preſented to a 1 = 
Benefice, in caſe the Biſhop doth refuſe to give him Inſtitution there- ought to in- 
unto. Induction being next to follow, as neceſſary to the making of £4 and re- 
a Clerk compleat Incumbent of his Church, I come to ſpeak of the 
Remedies the Law doth give him againſt the Perſon that is to induct 
him, or give him Poſſeſſion of his Benefice, in caſe he doth refuſe to 
perform what appertains to his Office in that Part. 
As to which the Common Law doth declare, that the Clerk may Remedy in 
have his Remedy againſt the Archdeacon (whoſe Office it is for the ck 
moſt Part to give Induction) in the Spiritual Court, to which he is ſub- outDamages, 
jc&t, 38 H. 6. 16, and there may force him to do his Duty, if he can- a 4 —_ 
not ſhew good Cauſe for his Refuſal, but no Damages can there be * 
recovered; but an Action of the Caſe may be brought at the Common 
Law againſt the Archdeacon, Gc. if he refuſe to induct. Parſon 
Law. c. 14. Ford and Hoskin's Caſe. Hill. 12 Fac. B. R. 2 Croke 
369. 2 f. 366. Mich. 12 Fac. Pole v. Godfrey. Moor 835, and by 
| Haughton in the ſame Caſe. Bulſtrode 2 Part 264, the fame Caſe. 
Roll's 1 Rep. 63. Rolls Abr. 1. p. 108. But by ſuch Action at Com- 
mon Law, Induction cannot be enforced to be made, but only Da- 
mages recovered upon the Negle& or Delay of him that is to in- 
duct. 
If a Sheriff will not put the Clerk of the King into Poſſeſſion of a 
emen it is ſaid that a Ouare Impedit lies againſt the Sheriff. 
14 H. 4. 11. 5. 


And let it be noted, That the ſame Courſe that is to be taken by Where pa- 
Patron of a Benefice Preſentative, when he is uſurped upon, may alſo — uy 


be taken the Patron of a Donative, in caſe his Church be filled by like Remedy 
Uſurpation; for ſuch Patron may have his Care Impedit præſentare ad by Writ, as 
Eccleſiam, and declare upon the ſpecial Matter, as is ſhewed before, 1 
Chap. 22 and 23, or his Writ of Right, as his Caſe ſhall require. 

1 Inſt. 344. a. Parſons Counſellor 205. But I ſuppoſe that theſe 

Writs are neceſſary to be brought but at the Election of the Patron, 

for that a Church Donative cannot be fo filled by Preſentation, Inſti- 

tution, and Induction, as to hinder the Patron to profer his Clerk to 

the ſame, for that Inſtitution and Induction in ſuch Caſes are void; 

and although an Uſurper doth put in his Clerk by Donation, yet that 

will not prevent the tzue Patron, but that he may put in his Clerk 

alſo, and then the two Clerks ſo preferred, ſhall try their Rights in 8 | 
an Action of "Treſpaſs, or Ejectment: But if the true Patron pleaſe, I ish, 
he may in ſuch Caſes admit himſelf out of Poſſeſſion, and bring (as &:. 


hath been ſaid) his Quare Iinpedit, or Writ of Right. 
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If the Authority of the Perſon who made the Mandate to the Arch. 


removendi. deacon, c. to induct, be determined by Death or Removal, Indugj. 
When thy” on made after by Vertue of that Authority ist null and void; for it ſo 
Mandate for is ſaid to have been held in the Caſe of one Stainsby, who was pre. 
determined ſented to the Rectory of Miſſenden, and admitted and inſtituted by the 


determ ined. 


Mandate to 


Archbiſhop, who was then Guardian of the Spititualities, riot mocg. 
tion ſedis Gloceſtr, and the Archbiſhop alſo directed a Mandate to 
the Archdeacon for his Induction, who made a Mandate to two Clerks 


Two Clerks. to induct the ſame $7ainsby into the ſaid Church; but before Induction 


Where the 


had, a Biſhop of Gloceſter was elected and conſecrated, and then In- 
duction was made by Vertue of thoſe Mandates, It was adjudged that 
the Induction was void, for that the Authority of the Archbiſhop Way 
determined by the Conſeeration of a new Biſhop, and conſequently the 
' Induction made by Vertue of that Authority after it was determined 
was void: But this Judgment, as tis ſaid, was afterwards reverſed 
a Writ of Error in the Excheqner-Chamber. Mich. 29 Car. 2. B. R, 
Robinſon v. Woolley, Six Tho. Jones Rep. 78. 1 Fentris zog, 319. 1 
Keble 747, 821. 2 Dev. 199. "21 Ln 

If an Archdeacon, or other Perſon authorized to give a Clerk In- 


Writ V; La- duction, and coming to do his Office be kept out of the Church, or if 
raremovends à Clerk be kept out of the Parſonage-Houſe by Lay- men, the Writ of 


Vi Lnica remotenda lies for the Clerk, and this Writ is to be obtained 
in the Court of Chancery, either by the Certificate of the Biſhop 
within whoſe Dioceſe or Juriſdiction the Church is; or it may be had 
there, upon a Surmiſe made thereof by the Clerk himſelf without the 
Biſhop's Certificate. And this Writ is to be directed to the Sheriff of the 

County to remove the Force, and if need be, to raiſe the Poſſe. Comi- 
tus to his Aſſiſtance, and to arreſt and impriſon the Perſons that make 
Reſiſtance, and to make Return of the Writ into the Ring- Vench, 
in which Court the Offenders ſhall be fined and puniſhed for the Force, 
But the King's-Bench, as is ſaid by one Book, cannot award Reſtitu- 
tion upon any Affidavit of Expulſion by Force, but the Writ in ſuch 
Caſe ought to be returned into the Chancery, or taken off the File in 
the King's-Berch, if returned there, and put upon the File in the 
Chancery: (Cuære, How this can bet) And then upon Affidavit there, 
that the Sheriff by Colour of a Writ hath removed one, and put ano- 
ther into Poſſeſſion, a Writ of Reſtitution is awardable. H. M. B. fol. 


Riention a 53. Neg. of Writs, fol. 59 and 60. Trim. 4 Jac. Bird v. Smith, Moo 


ſtitution a- 
warded. 


781. Hill. 14 and 15 Car. 2. Le Roy vers. March, &c. 1 Sider fin 101, 
1 Keble 438, but in Robins and Agmongdeſham's Caſe, Moor 462, 
there Reſtitution was awarded by the King's-Bench, the Writ being 
returned there ; and I ſuppoſe the Practice and Experience is to have 
Reſtitution awarded out of that Court. N es | 

After a Clerk hath obtained Admiſſion, Inſtitution and Induction, 
whether by the free Ad of the Ordinary, or by Courſe of Law, ei- 
ther in the Eccleſiaſtical Court, or at common Law); then to main- 
tain ſuch his Right or Poſſeſſion, the Law in ſome Caſes doth give 
him Remedy in the Eccleſiaſtical Court, viz. a Spolation. - 33 H. 6, 
24. But this is a Remedy only to be uſed agagnit another Incumbent, 
or pretended Incumbent of the fame Church, who is admitted and in- 

ſtituted upon the Preſentation of the ſame Patron that preſented the 
former Incumbent, or of ſome other claiming under him; ſo that the 
Right of Patronage doth not come into Debate in the Spiritual Court. 


As if a Parſon be created a Biſhop, or hath taken a ſecond Benefice in- 
1 „„ com- 
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compatible, and withal hath a ſufficient Diſpenſation to retain his for- Writ of 


nt 


ac © 4 K 


33 


Spoliac ien 


er Benefice, if the Patron doth preſent another to his Benefice, who 381 8 
* inſtituted and inducted, as ſuppoſiug the Church to be open to his e 
preſentment, a Spoliation Iieth for the firſt Clerk. F. N. B. fol. 36. SA 
But if the Ordinary hath inſtituted and inducted my Clerk, and after Frog 
doth collate and induct a Clerk of his own, no Spoliation lies for my Clerk. 


Clerk, but he ought to try his Right by Aſſize; Treſpaſs, or Ejectioue 


i Firinæ, at the common Law. 26 FH. 8. 2. — Or if Leſſce for 


Years of an Appropriation doth, when the Vicarage is void, preſent to 
the Rectory with the Biſhop's Conſent, whereby the Parſonage and 
Vicarage are united, and fo remain for ſeveral Years, yet the Appro- 
iator ſhall not be relieved by Spoliation, but at common Law. 44 
d. 3. 33. And it faid, that Parfon imper/onee, or Appropriator, may 
have a Spoliation as Incumbent, and a Writ of Right of Advowſon as 
Patron, 38 H. 6. 19, yet it ſeems that a Spoliation cannot in any 
Cauſe lie for an Appropriator, for if an Incumbent be preſented by the 
Appropriator himſelf, he is the only Incumbent, and the Appropriati- 
on diflolved ; and if he be preſented by a Stranger, the Right of Pa- 
tronage muſt then come in Queſtion, becauſe the Appropriator muſt 
be Patron when the Appropriation is made, 38 H. 6. 19. 0 
When a Spoliation is brought, and doth not lie in the Caſe, the Frocceding 


Proceedings in the Eccleſiaſtical Court may be ſtayed by a Prohibiti- 1;\rion — 


on, 38 H. 6. 19, or by Indicavit, as the Caſe may be. 44 Ed. 3. ed. 
37 | : 


When a Spoliation is brought to try which of two Perfons inſtituted Sequeſtrati- 
is the rightful Incumbent of a Parſonage or Vicarage, or after Sen- Spo liaben. 
tence given againſt one of the Parties, who hath appealed, it is uſual 


for the Ecclefiaſtical Judge, at the Petition of either of the Parties, al- 


ledging that Controverſy and Oppofition is about the collecting the 


Profits, to Decree, that the Fruits of the Church be ſequeſtred, and to 

commit the Power of collecting them to the Church-wardens, or ſome A Sequeftra- 
others of the ſame Pariſh, firſt taking Bond of ſuch Perſons, whereby (ha 
they ſhall be 1 to collect and keep the Tythes for the Uſe of Church- 
him that ſhall be found to have the Right, and to render a juſt Ac- TT 
count when called thereunto. And the Judge is alſo wont to appoint © * 

ſome Miniſter to ferve the Cure for the Time that the Controverſy 

ſhall depend, and to command thoſe to whom the Sequeſtration is 
committed, to allow ſuch Salary as he ſhall aſſign out of the Profits 

of the Church to the Parſon that he Orders to attend the Cure; and 

thoſe to whom this Sequeſtration is committed, are to cauſe the ſame 

to be publiſhed in the reſpective Churches in the Time of Divine Ser- 

vice. After the Suit is determined, the Sequeſtration is to be taken 

off, and the Profits collected to be reſtored to him that preyails at Law, 

912, in Specie, if they remain ſo, or if not, the Value of them. If the 
Sequeſtrators refuſe to do this, they are to be compelled to do the 


ſame by the Eccleſiaſtical Court; and if they thall, being called there- If the Se- 
unto, delay to give an Account, the Judge uſeth to deliver to the Party queſtrators 


grieved the Bond given, with a Warrant of Attorney to ſue for the — 


Penalty thereof to his own Uſe at the common Law. 
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The Mi niſter s Duty in reading the Com- 
mon-Prayers, adminiſtring the Sacraments, 
CC. 


H hung hath been ſhewed by what Means a Perſon may make 
himſelf the lawful Incumbent of an Eccleſiaſtical Benefice. The 
following Chapters are to declare the Effects of ſuch Incumbency, 
that is, to what Duties the Clerk thereby is obliged by Inſtitution, 

| and what Benefits he is to receive by Induction, 
14 Car. 4. He that is Incumbent of a Benefice with Cure (tho it be only by Ad- 
c. 4- A In- miſſion and Inſtitution) hath thereby not only the Authority, but i; 
> Cure Alſo under an Obligation, to perform all the Offices of a Miniſter to the 
by Inſtituti· People belonging thereunto. And it is enacted by 14 Car. 2. c. 4, 
= — — That all and ſingular Miniſters in any Cathedzal, Collegiate, o; 
all offices of Pariſh Church oꝛ Chapel, oz other Place of publick Wozſhip within 
« Miniſter. this Realm of England, Dominion of Wales, and Town of Berwick 
upon Tweed, ſhall be bound to ſay and uſe the Mozning Pꝛaper, E- 
bening Pꝛaper, Celebzation and Adminiſtration of both the Sacra- 
ments and all other the Publick and Common⸗Pꝛaper, in ſuch Dyer 
and Foꝛm as is mentioned in the ſaid Book annexed, and joined to 
As mention- this pzeſent Act, and entituled, The Book of Common-Prayer and 
ein the Adminiſtration of the Sacraments, and other Rites and Ceremonies of 
Common- the Church, according to the Uſe of the Church of England, toge- 
Prayer, &c. ther with the Pſalter or Pſalms of David, pointed as they are to be 
ſung or ſaid in Churches; and the Form or Manner of Making, Or- 
daining and Conſecrating of Biſhops, Prieſts and Deacons : And that the 
Mozning and Evening ayers therein contained, ſhall upon every 
Lowd's Day, and upon all other Days and Dccaſions, and at the 
Times therein appointed, be openly and ſolemnly read by all, and c- 
very Miniſter oꝛ Curate in every Church, Chapel, o2 other Place of 
* Mozchip, within this Realm of England, and Places afoz 

laid. "Fg | + 

Foreigners, Ppꝛovided, That the Penalties in this AX ſhall not extend to the Fo- 


c. exccpt- 


ed. reigners oz Aliens of the Fozeign Refo2med Churches, allowed oz to 


y _— by the King's Majeſty, his Heirs and Succeſſozs, in 
.ngland. | | 

As + ood This Clauſe of this Statute doth make it the Duty of every Mini- 
Common- ter, obliged to officiate in any Place of publick Worſhip, to ſay and 


Prayers. uſe the Morning and Evening Prayer; as to which, from the ſaid Clauſe, 
theſe 'Things may be noted : | 
If one, &#c. Firſt, 'That if the whole Morning and Evening Prayer, or all the 
be omitted, Prayers appointed to be read by the Book of Common-Prayer on eve- 
on able. ry Sunday and Holy-day, and upon any Occaſion both in the Morn- 
ing and Afternoon of ſuch Days, without the Omiſſion of any one, or 
Part of any one of them, &c. be not read, the Offender is puniſhable 


by this Statute, and Hat. 1 El. cap. 2. 
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Chap. XXXI. The Complete Iucumbent. 


| 
S:condly, That not only the Morning, or the Evening, but bo h 
Morning and Evening Prayers, at the Time appointed, are to be read 
by every Miniſter obliged to officiate in every Church, Chapel, and 
place of publick Worſhip, every Sunday, and Holy-day, &c, From 
which it follows, That no Miniſter that hath two Benefices, can by 
himſelf alone ſupply both his Cures; or if he hath but one Benefice, 
can ſerve that with another as Curate ; or if his Benefice hath a Cha- 
| of Eaſe belonging to it, in whicli he is bound to ſay Divine Ser- 
vice, or to provide one to ſay it, can by himſelf in Perſon officiate in 
both; nor can any one Perſon be a Curate in two Churches, unlels 
ſuch may ſatisfy the Law, by reading both Morning and Evening 
Prayers at cach Place, which cannot well be done ; nor may a Mini- 
ſter read Morning Prayer at one Church, and Evening Prayer at ano- 
ther Church or Chapel, by the Allowance of the Ordinary, for he 
cannot diſpence with Acts of Parliaments ; neither can he ſerve one 
Cure on one Sunday, and another Cure on the next, nor can he, 
ſtrictly ſpeaking, at any Time neglect to read either Morning or Even- 
ing Prayer in his Church; however, not unleſs his Neglect be neceſſa- 
ry, but ſhall be ſubject to Puniſhment by this Statute, and Starz. 1 El. 
4p. 2. 
; Thirdly, Every Miniſter in any Church, as it ſeems, is as much 
bound to ſay Morning and Evening Prayers on every Holy-day, and 
on the Fifth of November, the 'Thirtieth of January, and on the 
Twenty-ninth Day of May, as on the Lord's Day; but Oere, for 
thoſe Forms of Prayer appointed to be read on thoſe Days, are no Part 
of the Book of Common Prayer, but added to it by the King's Order: 
And the Obligation of Miniſters, to read ſuch Forms of Prayer as have 
been, or ſhall be occaſionally preſcribed for any Solemn Days of Faſt- 
ings or Thankſgiving, ſcems to be founded, not ſo much on any cx- 
preſs Law, or Statute, as on the Equity and Reaſon of the "Thing, 
that extraordinary Occaſions ſhould be fupplied with ſpecial and ex- 
traordinary Forms, which may be ſaid to be Appointed but not Eu- 
ated, and rather Allowed than Ordered. Yet they may not only be 
ſafely uſed, without ew 7 — hy any Act of Uniformity, but being 
drawn up by the Biſhops of t 
King's by as and containing nothing contrary to the eſtabliſhed 
Forms of Divine Service, they ought to be uſed at the proper Times 
by every Miniſter : And though there is no Statutable Penalty for ſuch 
Neglect or Omiſſion, yet ſuch Contempt of Authority may undoubted- 
ly be puniſhed by other legal Ways. Some have thought that there 
is a Proviſo made for authorizing ſuch extraordinary Forms of Prayer 
in the Rubrick after the Nicene Creed, where it is ordered, that No- 
thing ſhall be proclaimed, or publiſhed in the Church during the Time 
of Divine Service, but by the Miniſter ; nor by him any Thing, but 
what is preſcribed in the Rules of the Book, or enjoined by the King, 
or by the Ordinary of the Place : This latter Part of the Exception 
does imply, that any Thing in it ſelf Lawful and Honeſt, cnjoined 
by the King, or Ordinary, ſhall be, or at leaſt may be Publiſhed, or 
Read ; and eſpecially ſuch Forms, as by joint Authority of King and 
Ordinary are appointed on ſuch particular Occaſions. And further, 
the very Acts of Parliament, which ordain a Publick T hankſgiving on 
the ſtated Days, do imply that ſome Proviſion ſhall be made tor a pro- 
per Form adapted to the Occaſion of the Day; as in the Act for a Pub- 
lick 1hankſziving to Almighty God every Tear on the Fifth of = 
| | vember, 


2 


e Church, and recommended by the & 


Commou- 
Draper. 
1 


He muſt 
read both 
Morning ar d 
Evening 
Prayers. 


The Ordi- 
nary cannot. 
diſpence 
with Acts of 
Parliament. 


Quere, con- 
cerning the 
ſaying Forms 
of Pra yer 
occaſionally 
preſcribed 
for Solemn 
Faſtings, Se. 
But Note, 
the Stat 1 E/ 
is only penal 
where the 
Miniſter 
ſhall wilful- 
ly or obſti- 
nately ſtand- 
ing in the 
ſame, uſe 
any other, 


Vid. poſts 


Implication 
what Thugs 
may be pub- 
liſhed or 
read. 


Thankſgi- 
ving on the 


5th Day of 
November, 
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312 — Clergy-Man's Law: Or, Chap. XVI 


Sacra vomber, it is enacted, That all and ſingular Miniſters in every Cathy. 
AY dral, and Pariſh-Church, ſball always upon the Fifth Day of Novem. 
2 ber ſay Morning Prayer, and give unto Almighty God Thanks for 2h, 
moſt happy Deliverance. But how ſhall the Miniſter give Thanks, in 
any Arbitrary Form or Manner of his own deviſing, or not rather 
in ſuch common Form as his lawful Superiors ſhall preſcribe t, 

him? X 
1 Fourthly, Note, That a Miniſter is bound to ſay, and uſe the Morn. 
Caments, ing and Evening Prayer, and the Celebration and Adminiſtration of both 
the Sacraments, in ſuch Order and Form, as is mentioned in the 
Book of Common-Prayer; ſo that, ſtrictly ſpeaking, if in reading the 
Morning and Evening Prayers, he ſhall ſtand or fit when he is direg- 
cd to kneel, or knee] or {it when he ſhould ſtand, or ſhall read them 
in other Order than is appointed, or ſhall omit any Thing that is ap. 
pointed to be read on certain Days, or miſplace the Prayers in read. 
ing them, or read in one Day what is appointed to be read on ano- 
ther, or do not celebrate and adminiſter the Sacrament, in ſuch Orde 

and Form as is appointed, he .is puniſhable by this Law. | 
Miniſters Fifthly, Not only Miniſters of Parochial Churches, but alſo all Mi. 
— ar niſters, that oy their Places are to officiate in any Cathedral, or Col. 
Collegiate legiate Churches or Chapels, or other Places of publick Worſhip, (ex- 
Churches, cepting ſuch Proteſtant Diſſenters as are provided for, by the Statute 
x {Ln 1 . and M.) if Morning and Evening Prayer be not read by them, or 
ſuch of them, whoſe Part is to read the ſame, c. in ſuch Order 
and Form as is appointed, are puniſhable by this Law. And alſo all, 
as well Biſhops as others, that do read Morning and Evening Pray 
ers in any of them, celebrate the Sacraments, Confirm, give Order, 
Marry, 8 although that they do any of theſe Things for others ob- 
liged by their Places to do the ſame, if they perform them not in ſuch 
Order and Form, as is appointed by the Book of Common Prayer, G. 
AlſoBiſhops are Tranſgreſſors of this Law. And in Churches where there is a Vi- 
—- Ao BR car endowed that is Preſentative, and a Parſon alſo that is Preſentative, 
Figs it is ſaid, that the Vicar, and not the Parſon, hath the Cure of Souls 
5 Ed. 2, Ouare Impedit 105, per Paſt. But I conceive, that the Par- 
ſon hath alſo the Cure habitually, although the Vicar actually, who 
is in Subſedinum Rettoris, and is to perform the Duty, and puniſhable 
Curates of upon a Neglect: And ſo are Curates of beneficed Miniſters lawfully ab- 
benefced ſent from their Charges, if (being duly admitted to be Curates of 
Church by the Ordinary) they, whilſt they remain Curates, neglec 
duly to read both Morning and Evening Prayers ; for ſuch Curates ars 
Miniſters in the Churches where they ought to ſerve, and are expteſ- 
ly named in the Statute. And in ſuch Caſe, I ſuppoſe, that the In- 
cumbent of the Church is not puniſhable, if Divine Service be neglec 
ed by the Curate, whilſt he remains ſuch ; but Ore, for that the 
Charge of the Souls remains upon the Incumbent. However, if the 
Curate doth read the Prayers, the Incumbent is excuſed, that 15 


unleſs the Miniſter doth reſide on his Benefice, as will be ſhewed. ; ; 
Canons Note, The Canons, which preſcribe the Qualification and Duty of WW Div 
relating to Curates, are chiefly theſe two. Who 


Curates. 


CAN. XLVI. Abſence of beneficed Men to be ſupplied by Curate: 
that are allowed Preachers. 


2 


Ever) 


Aa. an Bo. 


Chap. XXXI 1 be Complete Incumbent. 


2 oe dye 5 05 4 cenſed by the 22 of wag upom ur- me. 

t Occaſrons of other Service, not to reſide upon his Benefice, ſball W. 
uſe his Care to be ſupplied by a Curate, that is, a ſufficient and li- © Y 
cenſed Preacher, if the Worth of the Benefice will bear it. But whoſo- 
ener hath two Benefices, ſhall maintain a Preacher licenſed, in the 


gene ſioe where he doth not reſide, except he preach himſelf at both of 
them uſually. | 


CAN XLVIIL None to be Curates, but allowed by the Bi- 
ſhop. | - | 


No Curate, or Minifter, ſhall be permitted to ſerve in any Place, 
without Examination, and Admiſſion of the Biſhop of the Dioceſe, or 
E Ordinary of the Place having Epiſcopal Furiſdittion, in Writing un- 
de, his Hand and Seal, having reſpett to the Greatneſs of the Cure, 
and Mectneſs of the Party. And the ſaid Curates, and Minifters, if they 

= remove from one Dioceſe to another, ſhall not be by any means admitted 
to ſerve without Teſti _ of the Biſhop of the Dioceſe, or Ordinary 
of the Place as aforeſaid, whence __ came, in Writing, of their Ho- 
neſty, Ability, and Conformity to the Eccleſiaſtical Laws of the Church 
of England. Nor any ſhall ſerve more than one Church or Chapel up- 
on one Day, except that Chapel be a Member of the Pariſh-Church, 
or united thereunto ; and unleſs the ſaid Church or Chapel, where ſuch 
a Minifter ſhall ſerve in two Places, be not able in the Fudgment of 
the Biſhop, or Ordinary as aforeſaid, to maintain a Curate. 


"> 2 1 » 


== Sixthly, Note, That though by the aforeſaid Clauſe of the Statute, That the 

every Miniſter in every Church, Chapel, and Place of publick Wor- gau 
W ſhip, is bound openly, and ſolemnly, to read the Morning and Even- for” egle&. 

ing Prayer contained in the Book of Common Prayers, Gc. upon eve- 

ry Lords Day, and upon all other Days, and Occaſions, and at the 

Time therein appointed, for the Neglect of which alſo the Ordinary 

may puniſh, though the ancient Service be altered, 1 Iaſt. 95. b. yet 


> W by the ſaid Clauſe, no Miniſter is obliged to adminiſter either of the 


> © Sacraments, to ſolemnize Marriages, viſit the Sick, bury the Dead, | 
church Women; nor is any Biſhop obliged thereby to confirm the 2 what 

þ : 4 : atrers the 
; © Baptized, or to conſecrate, or ordain any one to be a Biſhop, Prieſt or Biſhop and 
: © Deacon, and therefore not puniſhable by this Statute for the Neglect Miniſters are 
ol any of theſe Offices, but only when he doth perform, celebrate or Ss. | 


adminiſter either of the Sacraments, he is to celebrate and adminiſter ties. 
them in ſuch Order and Form, as is mentioned in the Book of Com- 
mon-Prayer ; and when he doth perform any of the other Duties, to 
fay and uſe ſuch Prayers as are appointed by the ſaid Book to be uſed 


U 0 
at the Performance of any of them, in ſuch Order and Form, as the 
, © {id Book doth appoint. 
Nute, The Celebration of Sundays and Holy-days, and the Form of qanontfor | 
f © Divine Service to be uſed on them, are alſo provided for by theſe tion of Sun- 
+ wholſome Canons of the Church. * 


CAN. XIII. Due Celebration of Sundays and Holy-days. 


All manner of Perſons within the Church of England, ſhall from 
benceforth celebrate and keep the 1777 s Day, commonly. called 855 
| 1 | F L 4 | | ay, 
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— wow 


ment. and the Order: of the Church: of England preſcribed-in that behgjy 


14 Car. 2. c. 4. 


As to an In- 


cumbent re- 
ſident who 
keeps a Cu- 


| that is, in hearing the Word,of God read and taught in private ay 


. 


in any other reſpett, or adding any Thing in the Matter or Forn 
thereof. FLY x Jan. RX 4 * | | 


And as concerning an Incumbent of a Church who is reſident, and 


keeps a Curate, it is further enacted by the Authority aforeſaid, 


That in all Places where the pzoper Jncumbent of any Parſonage 02 


_ Cicarage, oz Benefice with Cure, doth reſide on his Living, and 


keeps a Curate, the Jncumbent himſelf in Perſon (not having ſome 
lawful Impediment to be allowed by the Oꝛdinary of the Place) ſhall once 
(at the leaſt) in every Month, openly and publickly, read the Com: 
mon⸗Pꝛapers and Service, in and by the laid Book pꝛeſcribed, and 
(if there be Occaſion) adminiſter each of the Sacraments, and other 


Rites of the Church, in the ÞPariſh-Church oꝛ Chapel, of 62 belonging 


to the'ſame Parſanage, Utcarage oz Benefice, in ſuch Oꝛder, Yanner 
and Fozm, as in and by the ſaid Book is appointed, upon pain to 


foxfeit the Sum of Five Pounds, to the Uſe of the Poo? of the Pa: 


riſh ko; every Offence, upon Conviction, by Conkeſſion, o2 Pꝛook of 
two credible TA itneſſes upon Dath, befoze two Juſtices of the Peace 
of the County, oꝛ Town-Cozpozate where the Offence ſhall be com- 
mitted, (which Oath the ſaid two Juſtices are hereby impowred to ad- 


miniſter) and in Default of Payment within ten Daps, to be levied 


To, admini- 

ſtzr the Sa- 
craments 

once a 


; Month, Oc. 


by Diſtreſs and Sale of the Goods and Chattels of the Offender, by 
the Tarrant of the ſaid Juſtices, by the Church-wardens oz Over: 


ſeers of the Poo? of the ſaid Pariſh, rendzing the Surpluſage to th! 


Partp. Stat. 14 Car. 2. c. 4. 


So that though in other Caſes the Statute doth not oblige Miniſters | 
of Churches to adminiſter the Sacraments, and uſe other Rites ap- 


pointed in the Book of Common Frazer but ſeems only to direct the 
Miniſter.; yet by this Clauſe, the Miniſter that is reſident upon his 
Cure, is bound as well to adminiſter the Sacrament once every Month, 
as alſo to perform all other Rites, as to Marry, Bury, Gc. it thor 


7 ; 
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to read the Prayers; otherwiſe he is ſubject to the Pe- — | 


caſion, as ago" 
2 mentioned in this Clauſe. 


Though not by the aforeſaid Statute, yet by the Rubrick, a Mini- To ende 
ner muſt ſay, and uſe the Celebration and Adminiſtration of both the 2 - 
cacraments as is mentioned; and yet thereby he is not bound to ad- craments, 
miniſter the Lord's Supper to all Perſons whatever they be : For firſt, | 
none are to be admitted to the Holy Communion, until ſuch Time 
as they be confirmed, or be ready and deſirous to be confirmed : Ste 
Rubrick, in the Order for the Adminiſtration of the Lord's Supper, or 
Holy Communion. — For by the Order for the Adminiſtration of the 
Lord's Supper it is Ordered, That if any one be an open and notorious 
evil Liver, or hath done any Mrong to his Neighbour by Mord or Deed, 
ſo that the Congre ation be thereby offended, the Curate having K now- 
edge thereof, ſhall call him, and advertiſe him, that in any wiſe he 
preſume not to come to the Lord's Table, until he hath openly declared 
himſelf to have truly repented, and amended his former naughty Life, 
that the Congregation may thereby be ſatisfied, which before were of- 
fended, and that he hath recompenſed the Parties to whom he hath done 
Wrong, or at leaſt declare himſelf to be in full purpoſe ſo to do, as ſoon as 
he can conveniently. 

The ſame Order ſhall the Curate uſe with thoſe betwixt whom he Not to the 
perceiveth Malice and Hatred to Reign, not ſuffering them to be Par- Malicious 
takers of the Lord's Table, until he know them to be reconciled : 4nd _ Hateful; 
if one of the Parties ſo at Variance be content to forgive, from the 
Bottom of his Heart, all that the other hath treſpaſſed againſt him; 
and to make Amends for that he himſelf hath offended, and the other 
Party will not be perſuaded to a godly Unity, but remain ſtill in his 
Frowardneſs and Malice, the Miniſter in that Caſe ought to admit the 
Penitent Perſon to the Holy Communion, and not him that is Obſti- 
nate. Provided that every Miniſter ſo repelling any, as ts fete in 
this or the next precedent Paragraph of this Rubrick, ſhall be obliged 
to gice an Account of the ſame to the Ordinary within fourteen Days 
after at the furtheſt; and the Ordinary ſhall proceed againſt the offend- 
ing Perſon according to the Canon. 


Canons rela- 


The Canons which provide for the more regular Adminiſtration of 1 


the Lord's Supper are theſe, of which the Titles follow: Lord's Sup- 
per. 
CAN. XX. Bread and Wine to be provided againſt every Commu- 
nion. => 


CAN. XXI. The Communion to be thrice a Tear received. 

CAN. XXII. Warning to be given before-hand for the Commu- 
nion. 

CAN. XXIII. Students in Colleges to receive the Communion Four 
Times a Tear. | 3 

CAN. XXIV. Copes to be worn in Cathedral Churches by thoſe that 
adminiſter the Communion. 

CAN. XXVI. Notorious Offenders not to be admitted to the Com- 
munion. 

CAN. XXVII. Schiſmaticks not to be admitted to the Communion. 

CAN. XXVIII. Strangers not to be admitted to the Communion. 

CAN. XXIX. Fathers not to be Godfathers in Baptiſm, nor Chil- 

dren not Communicants. 


BETS There 


= — 
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Lo2d's 'There ſeems to be a common Error in Perſons to be qualified 5 
9 any Office by receiving the Sacrament of the Lord's Supper, according 
Errors in to the Order of the Church of Exgland, to challenge an abſolute Right 
Perſons robe of Admiſſion to it, and to pretend that an Action upon the Caſe may 


qualified f NY * 
Oficesby be brought againſt thoſe Miniſters who refuſe to Adminiſter unto them. 


receiving and will not allow the Miniſter a Liberty to inquire into their Fitne, 


the Sacra to receive it. The Perſons to be thus qualified preſent themſelves to 


ments. 1 : 
Ser 1 Sid. communicate, either, Ife. More regularly to their own Pariſh Prieſt, 


5 e. or, 2. To ſome Parochial Miniſter. If to their own Pariſh Prieſt, 
947, cn, he has as much Right by Rubrick, to ſuſpend his Miniſtration to any 
Magiſtrate, or Officer Elect, as to any of his meaneſt, and moſt pri- 


where a 


_ re. vate People, if he can give the ſame Reaſon for rejecting of him. Or 
ceive under if the Perſon to be qualified offer to communicate with ſome other Pa- 
« Penalty. rochial Miniſter, ſuch Miniſter may perhaps more juſtly refuſe to ad. 
mit him, becauſe, 1/f. No Prieſt is obliged to adminiſter the Sacra. 
That a Pa- ments to any but his own People committed to his peculiar Charge, 
2 and may decline admitting any Foreigner or Stranger; beſides, ſome 
— 1 eline faithful and conſciencious Miniſters have much doubted, whether they 
admitting a ought to admit thoſe Perſons to the Holy Socraments for a legal Qua- 
—3— or Ijfication, who come only to ſerve that Turn, and who at other Times 
live in a negative Separation, abſenting themſelves from the Church, 
and the holy Offices of it; or perhaps in a poſive Schiſm, joining 
themſelves to ſome ſeparate Congregation. This is certainly a moſt 
ſcandalous Practice in theſe Lay-perſons, who can thus dare to mock 
God, and play with the Holy of Holies' in Religion. And even thoſe 
Clergy-men who connive at this Hypocriſy of Communicants, may be 
thought in ſome meaſure Partakers of thoſe other Mens Sins, and help 
to proſtrate Sacraments. To prevent this and other Miſchiefs, it is 
highly expedient, that the good Rule in Rubrick ſhould be better ob- 
ſerved ; So many as intend to be Partakers of the Holy Communion, 
ſhall fienify their Names to the Curate, at leaſt ſome Time the Day 
before. 

Notice by When a Miniſter doth intend to adminiſter the Lord's Supper, he is 
the Minifter. to give Warning for the Celebration thereof upon the Sunday, or ſome 
Holy-day immediately preceding, which he is to do after his Sermon, 
or Homily ended: And then alſo he is to read one of thoſe Exhortati- 
ons, as the Rubrick in the Cemmunion-Service doth direct to be read 

at ſuch Time, according as he ſhall ſee Cauſe. 
D ot 3 be D When the Day prefixed by the Miniſter for his adminiſtring of the 
out law ful Sacrament doth come, the Miniſter ſhall not without lawful Cauſe de- 
ny the ſame to any Perſon that will devoutly and humbly deſire it. Hat. 


Cauſe. 
1 Fd. 6. cap. 1. : 
Yet it is ordered by the Rubrick in the Communion-Service, That 


there ſhall be no Celebration of the Lord's Supper, except there be ( 
convenient Number to communicate with the Prieſt according to his 
Diſcretion z and if there be not above Twenty Perſons in the Pariſh, of 
Diſcretion to receive the Communion, yet there ſhall be no Communion, 
except four (or three at the leaſt) communicate with the Prieſt. 
ro be admi- When the Sacrament is adminiſtred by any Prieſt, it is to be. admi- 
nine in niſtred in both Kinds, that is to ſay, of Bread and Wine, except Ne. 


N Kinde. ceſſity otherwiſe require. Nat. 1 Ed. 6. cap. 1. And the Bread and 
Wine for the Communion ſhall be provided by the Curate, and the 
Church-wardens, at the Charges of the Pariſh ; and to take away a 
Occaſion of Diſſention, and Superſtition which any Perſon hath or migit 


1 


have 
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have concerning the Bread and Wine, it ſhall ſuffice that the Bread be Le . 

ſuch as is uſual to be eaten, but the beſt and pureſt Wheat Bread that g e 
jently may be gotten. And if any of the Bread and Wi „ 

conveniently may 5 A Y or th ad and Wine re- 

main unconſecrated, t e Curate ſhall have it to his own Uſe; but if 

any remain of that which was conſecrated, it ſhall not be carried out 

of the Church, but the Prieſt, and ſuch other of the Communicants as 

he ſhall then call to him, ſhall immediately after the Bleſſing _— 

verently eat and drink the ſame. 7 £ . 

It is moſt regular, and expedient, that the Sacrament of the Lord's For the 
Supper be received by Perſons that are to receive the ſame in their A the Sick. 
pariſh-Church, or other Place of publick Worſhip, and not in Private 
Houſes : But if a ſick Perfon be not able to come to the Church, and 

et is deſirous to receive the Communion in his Houſe, then he muſt 
give timely Notice to the Curate, ſignifying alſo how many there are 
to communicate with him, (which ſhall be three, or two at the leaſt) 
and having a convenient Place in the ſick Man's Houſe, with all Things 
neceſſary, ſo prepared that the Curate may reverently miniſter, he 
ſhall there celebrate the Holy Communion. Rubrich for the Com- 
munion of the Sick. . 

From which note, That if the ſick Perſon be able to come to the When not 
Church, or doth not fignify how many are prepared to communicate = Nee 
with him, or if there be not two at the leaſt to communicate with 
him, or if he have not Things neceſſary for the Celebration thereof in 
reverent Manner, the Curate is not bound to adminiſter it, yea, he is 
bound not to adminiſter it, which alſo may be collected from other 
Words in the Rubrick. Yet in the Time of Plague, Sweat, or other 
like contagious Times of Sickneſs or Diſeaſes, when none of the Pariſh 
or Neighbours can be gotten to communicate with the Sick in their 
_ Houſes, for fear of the Infection, upon ſpecial Requeſt of the Diſea- 
ſed, the Miniſter may only communicate with him. Rwbrick for the 


Communion of the Sick. 


Note, 'This Duty of adminiftring the Holy Sacrament only in Canon for 
Churches or Chapels, except to ſick Perſons in Private Houſes, is thus **mmiitring 
ordered by the Canon. | Neceſlity. 
No Miniſter ſhall preach, or adminiſter the Holy Communiog in any 

private Houſe; except it be in Times of Neceſſity, when any being ei- 

ther fo impotent as he cannot go to Church, or very dangerouſly ſack, 

are defirous to be Partakers of the Holy Sacrament, upon pain of Su(- 

penſion for the firſt Offence, and Excommunication for the ſecond, &c. 


Can. 71. 


Alſo, though by the Rubrick every one having Cure of Souls is Sferament 
bound to ſay, and uſe, the Celebration and Adminiſtration of the Sa- RE Ke 
crament of Baptiſm to all the Infants of baptized Parents; yet in ſome pended: 
Caſes, he may ſuſpend, at the leaſt, to baptize Perſons brought to him 
tor that purpoſe. 

As if they be not brought to the Place of publick Worſhip, and to por what 
the Front there, on ſome Sunday, or Holy-day, immediately after the Cauſes, 
laſt Leſſon at Morning Prayer, or elſe immediately after the laſt Leſ- 
lon at Evening Prayer, as the Curate by his Diſcretion ſhall appoint ; | 
or if there be not ready at the ſaid Time and Place, for every Male- 
child to be baptized, two Godfathers and one Godmother, and for e- 
very Female, one Godfather and two Godmothers. Rubrick. 

| | | | | But 


\ 


— 
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OO 


« Baptiſm But in caſe of Neceſſity, as if a Child be fick, &. the Curate j, 


=. g bound to baptize it on any Day, and in a private Houſe, and witho 

— 22 Godfathers 1 Qudinochirs and then the Child (iFit afterwards live 
of Noceſſity. regularly ought to be brought into the Church in the Preſence of th, 
Congregation there, that if the Miniſter of the ſame Pariſh did bap. 
tize it, he may certify the Congregation that it was duly baptized, 
or if the Child was baptized by any other, that he may examine 
whether the Child was lawfully baptized; that is, whether by a law. 
ful Miniſter, by proper Water, ahd in the Name of the Father, and 
of the Son, and of the Holy Ghoſt; fo that if it was done with 
improper Matter, as Milk or Wine, or other Liquid, inſtead of Wa- 
ter, or not in the Name of the Father, and of the Son, and of the 
Holy Ghoſt, the Miniſter may baptize it according to the Form 
appointed for publick Baptiſm ; or if upon Examination of the Mat. 
ter, he doth find that all Things were done as they ought to be, that 
he may certify as much to the Congregation, at which Time Gog- 
fathers and Godmothers are to be preſent, and to undertake for the 

Child. Rubrick. | 
| And Note, That a Child baptized with Water in the Name of the 
Sufficient | Father, and of the Son, and of the Holy Ghoſt, is ſufficiently baptized, 
= 4 although not baptized by a lawful Prieſt, as may be collected from the 
ful Prieſt, er. Rubrick ; and ſo it is if the Child be baptized by other Form, yet 
the Perſon baptizing not being a lawful Prieſt is puniſhable, like as a 
lawful Prieſt baptizing by other Form than is ſet down by the Book of 


Common Prayer is puniſhable. 


Formerlysu- In former Times the Neceſſity of Baptiſm to new-born Infants was 


| ſition in ſo rigorouſly taught, that for this Reaſon they allow'd Lay People, 
aptiſm. | * : | we f : 
and even Women, to baptize the declining Child, where a Prieſt could 
not be immediately found; fo fondly ſuperſtitious in this Matter, that 
in hard Labours the Head of the Infant was ſometimes baptized be- 
fore the whole Delivery. This Office of Baptizing in ſuch Caſes of 
Neceſlity, was commonly performed by the Midwiſe; and tis very pro- 
bable, this gave firſt Occaſion to Midwives being licenſed by the Bi- 
ſhop, becauſe they were to be firſt examined by the Biſhop or his de- 
legated Officer, whether they could repeat the Form of Baptiſm, which 
they were in Haſte to adminiſter upon ſuch extraordinary Occaſion. 
But we thank God our Times are reformed in Senſe, and in Rel 
gion. 
Baptiſin of Alſo if a Miniſter hath in his Pariſh any unbaptized Perſon that is 
Perſons of of Years of Diſcretion, and which doth defire to be baptized, it ſeems 
Yearsof Dif- the Miniſter ought to ſuſpend the Baptizing of him until Notice of 
eren. ſuch Perſon's Purpoſe ſhall be given to the Biſhop, or to whom he ſhall 
appoint to take Cognizance of ſuch Matters, and until ſuch Time as 
he ſhall be examined, and found to be ſufficiently inſtructed in the Prin- 
ciples of Chriſtian Religion. Rubrick. And yet he is to baptize (even 
as Infants) thoſe not baptized in their Infancy, that be brought to him 


before they come to Years of Diſcretion, that is, either by the Form of 


- publick or private Baptiſm, as Neceſſity ſhall require, and without No- 
tice given to the Biſhop, or precedent Examination. RebricÞ. 
Viſitation of He that hath the Cure of any People, is not only bound by Law to 
the Sick, &. ſay Divine Service, and adminiſter the Sacraments to them, but alſo 
110. 
Women after Child-birth, to ſolemnize Matrimony betwixt Perſons to 


be married, and to inſtruct them all in Things to be believed ens 
| OO . done 


3 


„„ of them within his Cure, to viſit the Sick, bury the Dead, church 
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done in order to their Salvation; the Youth by Catechizing them (who Cterhiſtag - 
are afterwards to bo confirmed by the Biſhop, and alſo by preaching 5 
God's Word unto them. Rabricł. 5 BE CARY 
But though? it be his Duty, generally ſpeaking, to bury thoſe that whom be 
die within his Pariſh, yet he ought not to bury the Corps of any ought not ro 
perſon dying unbaptized, excommunicated, or who hath laid violent darf,. 
Hands upon himſelf.” Rabrick. 1 91 4M 
And though it be his Part to ſolemnize Matrimony betwixt thoſe Banes of Ma- 
of his Pariſh that are to be married, yet the Banes of all that are to e. 
be married together muſt before their Marriage be publiſhed in the - 
Church three ſeveral Sundays or Holy Days, in the Time of Divine 
Service; immediately before the Sentences for the Offertory, in the 
very Form of Words appointed in the Rabrich. And if the Perſons 
that are to be married dwell in divers Pariſhes, the Banes muſt be asked 
in both Pariſhes ; and the -Eurate of the one Pariſh ſhall not ſolem- 
nize Matrimony betwixt them, without a Certificate of the Banes be- 
ing thrice asked, from the Curate of the other Pariſh ; and at their 
Day of Marriage, if any Man do alledge and declare any Impedi- 
ment, why they may not be coupled together in Matrimony by God's 
Laws, or the Laws of this Realm, and will be bound, and ſufficient 
Sureties with him, to the Parties, or elſe put in a Caution to the full 
Value of the Charges as the Perſons to be married do thereby ſuſtain, 
to prove his Allegation, then the Solemnization muſt be deferred until 
ſuch , e TD | 
And as to a Curate's Catechiſing the Youth within his Pariſh, it js — 
to be noted, that he is to inſtruct and examine upon Sundays and Ho- wy” 
ly-Days after the ſecond Leſſon at Evening Prayer, openly in the 
Church, ſo many Children of his Pariſh ſent unto him as he ſhall 
think convenient, in ſome Part of the Catechiſm in the Common- 
Prayer Book. Rabrick. has | 
And ſo ſoon as Children are come to a competent Age, and can Confirma- 
ſay in their Mother Tongue the Creed, the Lord's Prayer, and the en. 
Ten Commandments, and alſo can anſwer to the other Queſtions in 
the ſaid ſhort Catechiſm, they ſhall be brought to the Biſhop, and 
every one ſhall have a Godfather, or a Godmother, as a Witneſs of 
their Confirmation. Rwabrick. Orr gs VOOE ee 
And whenfſoever the Biſhop ſhall give Knowledge for Children to be Names to be 
brought unto him for their Confirmation, the Curate of every Pariſh $7.2 ÞY 
ſhall either bring, or ſend in Writing with his Hand ſubſcribed there- 
unto, the Names of all ſuch Perſons within his Pariſh, as he ſhall think 
fit to be preſented to the Biſhop to be confirmed; and if the Biſhoh 
approve them, he ſhall confirm them according to the Form in the 
Book of Common Prayer preſcribed. Rubrick. 6 
In the Performance of which Offices, as appears by the aforeſaid Prayers to 
Clauſe of the Statute, 14 Car. 2. c. 4, a Miniſter is bound to ſay and be 3 
uſe all other Publick and Common Prayer in ſuch Order and Form {per "Ries 
as 15 mentioned in the ſaid Book, that is, all thoſe Prayers that are and Offices. 
therein appointed to be read upon any Occaſion, i. at the Solemni- 
zation of Matrimony, Viſitation of the Sick, Burial of the Dead, 
Churching of Women, Confirmation of the Baptized, and at the 
Conſceration or Ordination of Biſhops, Prieſts, and Deacons ;; ſo that 
it he who doth perform the ſaid Rites or Offices doth not uſe the 
Prayers, and all the Prayers according as they are appointed by the 
Book of Common Prayer, he is an Offender againſt this Law. 


And 
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Common And it is further enacted by the Authozity afozeſaid, That no Fam 


Papers & o: Omer of Common Pzayers, Adminiſtration of Sacraments 
9 Kites oz Ceremonies, ſhall be i. e. where the People in common may 


q 
ko reſozt unto it, openly uſed in any Church, Chapel, oꝛ other publici, 


"Do other | Place of 02 in any College oz Hall in either of the Univerſities, the 
openly. uſed. Colleges of Weſtminſter, Wincheſter, 02 Eaton, oz any of them, . 
— than what is pꝛelcribed and appointed to be uſed in and by the 
1 [D Book. OP | 
To be uſed JNovided always, That it ſhall and may be lawful to uſe the 
in Colleges, Manning and Evening Papers, and all other Pzayers and Service 
pꝛeſcribed in and by the ſaid Book, in the Chapels oz other publick 
Places of the reſpective Colleges and Halls in both the Univerſities, 
in the Colleges of Weſtminſter, Wincheſter, and Eaton, and in the 
Convocations of the Clergy of either P2ovince, in Latin; any Thing 
in this Ad contained to the contrary notwithſtanding. 
* PBoovided always, and be it enacted by the Authozity afozeſaid, That 
the Biſhops of Hereford, St. David's, Aſaph, Bangor, and Landaff 
and their Succeſſozs, ſhall take ſuch Oder among themſelves, ko; the 
Souls Health of the Flock committed to their Charge within Wales, 
ak that the Book hereunto annexed be truly and exactly tranſlated into 
dated ine” the Britiſh o: Welſh Tongue; and that the ſame ſo tranſlated, and 
the Vejþ being by them, oz any thzee of them at the leaſt, viewed, peruſed and 
Tongue. allowed, be impꝛinted to ſuch Number at leaſt, ſo that one of the ſaid 
Books lo tranſlated and impzinted, map be had fo2 every Cathedzl, 
Collegiate and Pariſh Church, and Chapel of Eaſe in the laid relpe⸗ 
five Dfoceſes and Places in Wales, where the Welſh is commonly 
ſpoken oz uſed, befoze the Firſt Day of May, 1665. 

And that from and after the Jmpzinting and Publiſhing of the ſaid 
Book lo tranſlated, the whole Divine Service ſhall be uſed and ſaid by 
the Piniſters and Curates thzoughout all Wales within the ſafd Dio: 
ceſes where the Welſh Tongue is commonly uled, fn the Britiſh o; 
Welſh Tongue, fn ſuch Manner and Fozm as is pzeſcribed accozding 
to the Book hereunto annexed, to be uſed in the Engliſh Tongue, 

differing nothing in any Ozder 02 Fo2m from the ſald Engliſh Book. 
Prayers re... I2Ovided always, That in all thoſe Papers, Litanies, and Col- 
lating to lets, which any TUay relate to the King, Queen, o2 Royal Pꝛogenp, 
the King, the Names be altered and changed from Time to Time, and fitted to 
Ween, Ne. the pꝛelent Dccaſton, accodding to Direction of lawful Authozity. 14 

Car. 2. cap. 4. WEE; 

A Pulpit Note, That from the aforeſaid Clauſes, it is, unlawful for any 
Prayer not Miniſter to uſe any Form of Prayer, other than what is appointed in 
5 or the Bock of Common Prayer in Place of publick Worſhip, and there- 
fore it might ſeem that any Perſon uſing any other Form before his 
Sermon (which is moſt common) is againſt this Statute. Now the Sta- 
tute 1 Elia. c. 2, is expounded to extend to ſuch other Prayers only 
as are uſed in Hindrance of, or Oppoſition to, the Common Prayer; 
therefore the Prayers uſed in the Pulpit before Sermon are ſaid not to 
be within the Meaning of that Law, nor to be forbidden by it, be- 
cauſe they are tolerated by thoſe in Authority, and ſo cannot be ſaid 
to be wilfally or obſtinately uſed, according to the Words of that Sta- 
tute, Cawley's Laws againſt Recuſants 21; and although no ſuch 
Words are in the Statute 14 Car. 2. Yet the Proviſo of uſing 
no other Form, Gc. muſt be meant of the proper Divine Service 
in the Desk, which is not to be interrupted or mixed with any arbl- 
trary Forms of private Perſons. But after the publick Order of 
4 Common 
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8 


Common Prayers is regularly obſerved, and fully abſolvd, a Pulpit Church Dz- 


Prayer preparatory to the Sermon is not excluded or forbid by this or 
any other Law. See Paſch. 1 Fac. 2. B. R. the King v. Sparks. 
3 Modern Rep. 79. ent, nan Wort | . 
And by tlie 55th Canon it is thus directed. Before all Srmomt, 
Leftures and Homilies, the Preachers and Miniſters ſhall move the 
People to join with them in Prayer in this Form, or to this Effett, as 
briefly as conveniently they may. Te fhall pray for Ghriffs Holy Ca- 
tholick Church, &c. See the Canon. 8 ; 
But as ſome have tranſgreſſed this Canon by à long and profuſe 
Way of praying before Sermon; ſo others have run into another Ex- 
tream, by affecting Brevity, and uſing only the Lord's Prayer, or ſome 
ſhort Collect with it; which gave Occaſion to his Grace the Arch- 
biſhop of Canterbury, in his Letter to the Right Reverend the Lords 
Biſhops of his Province, July 16. 1695, to give them this particular 
Advice. I ſeems very fit; that You require your Clergy, in their 
Prayers before Sermon, to keep to the Eft of the 55th Canon, it 
being commonly reported, that it is. the Manner of ſome in every Dio- 
ceſe, either to uſe only the Lord's Prayer (which the Canon preſcribes 
as the Concluſion of the Prayer, and not the whole Prayer), or at leaſt 
to leave out the' King's Titles, and to forbear to pray for the Biſhops 
as ſuch. | » 3+. 83 | 
| fr Note; That all Rites and Ceremonies appointed in and by the 
Book of Common Prayer, are ſtrictly to be uſed, and none other ; 
and the Party offending is puniſhable by Inditment upon the Statute 
14 Car. 2. cap. 4, or upon Statute 1 Elig. cap. 1, or by the Ordi- 


And it is enacted, That ſuch Oznaments of the Church, and of 
the Piniſters thereof, ſhall be retained and be in Uſe, as was in this 
Church of England by Authozity of Parliament in the ſecond Pear of 


the Reign of King Edward the Sixth, until other Ozder ſhalt be & 


therein taken by the Authozity of the Queen's Majeſty, with the Ad⸗ 
vice of her Commiſſioners appointed and autho2tzed under the G2eat 
Seal of England fo2 Cauſes Eccleſiaſtical, o2 of the Metropolitan of 
this Realm. And alſo, That if there ſhall happen any Contempt o2 
Jrreverence to be uſed in the Ceremonies o2 Rites of the Church, by 
the miſuſing of the Ozders appointed in this Book, (which is to be 
underſtood now of the preſent Book of Common Prayer) the Queen's 
Majeſty may, by the like Advice ok the ſaid Commiſſioners o2 Metro- 
politan, ozdain 02 publiſh ſuch further Ceremonies 02 Rites as may 
be moſt ko: the Advancement of God's Glozp, the Edifying of his 
Church, and due Reverence of Cheiſt's holy Wyſteries and Sacra: 
ments. Stat. 1 Eliz. cap. 2. 

Nite, It was by Vertue of this Proviſo, that King James 1. in the 
firſt Year of his Reign, gave Directions to the Archbiſhop, and other 
High Commiſſioners, to review the Common Prayer Book ; and they 
did make ſeveral material Alterations and Enlargements of it, as in 
the Othice of Private Baptiſm, and in ſeveral Rubricks and other Paſ- 
ſages, and added five or fix new Prayers and 'Thankſgivings, and all 
that Part of the Catechiſm which contains the Doctrine of the Sacra- 
ments. And yet the Powers, ſpecified in that Proviſo, ſeem not to 
extend to the Queen's Heirs and Succeſſors, but to be only lodg'd per- 
fonally in the Queen ; yet the Book of Common Prayer ſo altered, 
ſtood in Force from the firſt of King James to the 4th of K. Charles II. 
G g g when 


naments, 
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A Prayer for 
Chriſt's Holy 
Catholick 
Church, 
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Surplice, * when upon a better Review, it was er altered and confirmed by 
WARY Parliament. And upon this Clauſe of the Statute, That ſich Ozma 
LS ments of the Church, and. of the Miniſters thereof at all Times g 

their Miniſtring, ſhall be retained, and be in Uſe, as were in the 
FN Church of England by Authozity of Parliament, in the ſecond Pear ot 


& Doin, ds- the Reign of Ning Edward the fifth t It is ſaid, that the Dean of 
. Chriſi- Church was convened before the Ordinary for Schiſm, becauſe 
Surplices he would not uſe a Surplice, and that therefore he was condemned ag 

| a Schiſmatick, and deprived of his Deanery in the Time of Queen E- 


lizabeth. Specot's Caſe. Mich. 30 Eliz. 3 Leonard 199. 
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C H A P. XXXII. 

Statutes for Uniformity of Prayers. Of Ho- 4 
ly-Days to be obſerved. Miniſters bound 
by Tenure or Covenant to ſay Divine 


Service in a Chapel, and of Chapels of 

Eaſe, &C. ; 

L 

Evadted for A Lthough upon the aforeſaid Statutes, Perſons; as hath been faid, fi 
> Ing R are puniſhable by Indictment that negle& to read the Morning n 
Common and Evening Prayer, or that do not read them, or other publick Prayers, „ 
Prayer. or adminiſter the Sacraments in ſuch Order and Form as is mentioned n 
in the Book of Common Prayer, or uſe other Forms of Prayer, or b) 
Adminiſtration of Sacraments, Rites, or Ceremonies, than what is tt 
appointed, (5c. or in any Reſpect offend againſt the ſame ; yet for the MF Ot 

further eſtabliſhing of the Book of Common Prayer, it is further en- E 

4 acted by 14 Car. 2. c. 4. 4 

27 ys Car. That the ſeveral good Laws and Statutes of this Realm, which th 
bave been fozmerly made, and are now in Fozce fo2 the Unifoznity oo 2 
Maper and Adminiſtration of the Sacraments within this Realm of © #®© 

England, and Places afozeſatd, ſhall ſtand in full Fozce and Strength, in 

to all Jntents and Purpoſes whatſoever, fo2 the eſtabliſhing and con | 0 
firming of the ſaid Book, entituled, The Book of Common Prayer, 1 dh. 
and the Adminiſtration of the Sacraments, and other Rites and Cere- 5 ul 
monies of the Church, according to the Uſe of the Church of EM- Mr WM 
land; together with the Pſalter or Pſalms of David, pointed as they 3 = 
are to be ſung or ſaid in Churches, and the Form and Manner of Ms WW >: 
king, Ordaining and Conſecrating of Biſhops, Prieſts and Deacons be 
herein befoze-mentioned to be joined and annexed to this Act; and ſhal = * 
be applied pꝛactiled, and put in ure, fo2 the puniſhing of all Offences me 
by to the ſaid Laws, with relation to the Book afozeſaid, and aft 

no other. | | | 
Statutes con- The Statutes that were in Force for the Uniformity of Prayer and 5 
tinued and Adminiſtration of the Sacraments before this Statute, and which are that 


7 5 . En by the aforeſaid Clauſe to be applied to this how Book # 


. and of the Adminiſtration of the Sacraments, Rites and Ceremo- 


323 
mon Prayer, are theſe that follow. 2 and 3 Ed. 6. c. 1. 5 and 6 Statutes of 
2 9 os 1 — cap. 1. 13 El. cap. 1 2. Mm Tnifozmity- 
The Statutes of the 2 and 3 Ed. 6. c. 1, and the 5 and 6 Ed. 6. 
. 1, although they be in Force, ſo that an Offender againſt the ſame 
may thereupon be endicted, yet becauſe that there is not any Thing 
in them but what is contained in the Statute of 1 Elis. c. 2. I ſhall 
only ſet down the ſaid 1 El;z. g. 2, and but ſo much of it in this 
Place as doth touch the Miniſter's Duty. | 
Sect. 1. CUhere at the Death of our late Sovereign Low King 87. 1 Elz. 
Edward the Sixth, there remained one unifozm Ozder of Common 
Service and Pꝛaper, and ok the Adminiſtration ok Sacraments, 
Rites and Ceremonies in the Church of England, which was ſet fozth 
in one Book, entituled, The Book of Common P2aper and Admint- 
ſtration of Sacraments, und other Rites and Ceremonies in the 
Church of England, authozized by Act of Parliament, holden in the 
fifth and ſixth Years of our laid late Sovereign Lozd Ring Edward 
the Sixth, entituled, an At koz the Unifozmity of Common Pꝛaper 
and Adminiſlration ok the Sacraments, the which was repealed. and 
taken away by Act of Parliament in the firſt Year of the Reign of our 
late Sovereign Lady Queen Mary, to the great Decay of the due 
Honour of God, and Dilcomkozt to the Pꝛokeſſozs of the Truth of. 
Chiiſt's Religion. | 
Sect. 2. Be it thetefoze enacted by the Authozity of this pꝛeſent Repeal of 
Parliament, That the ſaid Eſtatute of Repeal, and every Thing „f Gen 
therein contained, only concerning the ſaid Book, and the Service, 1y, S. 
Adminiſtration of the Sacraments, Rites and Ceremonies, contain- 
ed 02 appointed in oz by the (aid Book, ſhall be void and of none Ek⸗ 
fect, from and after the Feaſt of the Nativity of St. John Baptiſt 
next coming; and that the ſam Book with the Ozder of Service, 
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nies, with the Alteration and Additions therein added and appointed | 1 
by this Eſtatute, ſhall ſtand and be from and after the ſaid Feaſt of — 
the Nativity of St. John Baptiſt in full Fozce and Effet, accoding li 
to the Tenour and Effet of this Eſtatute, any Thing in the afozeſatd | 
Eſtatute of Repcal to the contrary notwithſfanding, - 3 vl 
Sect. 3. And further, be it enafted by the Queen's Highneſs, with King E4-- 1 
the Aſſent of the Lozds and Commons in this pꝛelent Parliament ** 4 
aſſembled, and by the Authozity of the ſame, That all and ſingular o be ua. 1 
Miniſters in any Cathedzal 02 Pariſh Church, oz other Place with⸗ 
in this Realm of England, Wales, and the Marches of the ſame, 
02 other the Queen's Domintons, ſhall from and after the Feaſt of 
the Nativity of St. John Baptiſt next coming, be bound to ſay and 
ule the Mattens, Even-Song, Celebzation of the Low's Supper, 
and Adminiſtration of each of the Sacraments, and all the Common 
and Open Paper, in ſuch Ozder and Fozm as is mentioned in the ſaid 
Book lo authoꝛiz ed by Parliament in the laid fifth and ſixth Years of 
the Reign ok King Edward the Sixth. | | 
Sect. 4. And if any Manner of arſon, Uicar, oz other whatſo- une 0, for 
ever Miniſter, that ought oz ſhould ſing oz ſay Common Paper otber Rites 
men:toned in the laid Book, oz miniſter the Sacraments, from and or Ceremo- 
after the Feaſt ok the Pativity of St. John Baptiſt next coming, « Page ld 
rekuſe to ule the laid Common Pꝛaperg, oz to miniſter the Sacra. Vicar, c 
ments in ſuch Cathedꝛal 02 Pariſh Church, oz other Places as he : 
ſhall uſe to miniſfer the lame, in ſuch Der and Fon, as they be 
9 mentt. ned 
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Statutes of 
Unifozmity. 
* 


If the Perſon 
be not bene - 
feed. 


Charge to the 
Ordinaries. 


1 X 
th 


 foz negleaing this good and wholſome Law. 


— . 


mentioned and let fozth in the ſaid Book; 02 ſhall wilfully o; obtl. 
nately, ſtanding in the ſame, uſe any other Rite, Ceremonp, O;. 


der. Fozm, o: Banner of Celebzating the Lozd's Supper, openly « 


pzivily, 02 Battens, Cven-Songs, - Adminiſtration of the Sact;. 
ments, 02 other open Pꝛapers than is mentioned and let fozth in the 
ſaid Book, Yep + in in and throughout this Act, is meant that 
Prayer which is for others to come unto or hear, either in common 
Churches or private Chapels or Oratories, commonly called, the Ser. 
vice of the Church; ] 02 thall preach, declare, o: ſpeak any Ching 
in the Derogation oz Depzaving of the ſaid Book, oz any Thing 


therein contained, oz of atv Part thereof, and chall be thereof 1gy. 


fully convicted, atcozding to the Laws of this Realm, by Gerdi ge 
Twelve Men, oz by his own Confeſſon, o2 by the notozioug Epi. 
dence of the Fact, ſhall loſe and fozfeit to the Queen's Dighneſs, 
her Heirs and Succeſſozs, fo2 his firſt Offence, the Pꝛofit of all jig 
Spiritual Benefices 02 P2omotions coming oz arifing in one whole 
Pear nert after his Conviction. And alſo, that the Perſon Co coy: 
vixed ſhall fo2 the ſame Offence ſuffer Jmpziſonment fo2 the Spare ot 
ſir Bonths without Bail oz Mainpzile. 1 

Sect. 5. And if any ſuch Perſon once convic of any Offence con: 
cerning the Pꝛemiſſes, ſhall after his firſt Convickion ektloons offend, 
and be thereof in Fozm afozeſaid lawfully convicted, that then the 
ſame Perſon thall fo2 his ſecond Offence ſuffer Impzilonment by the 
Space of one whole Pear, and alſo ſhall therefoze be depzided ip 


facto of all his Spiritual Promotions, and that it ſhall be lawful 


to all Patrons oz Donozs of all and ſingular the ſame Spiritual 
Pꝛomotions, o2 of any of them, to p2eſent oz collate to the ſame, 
as though the Perſon o2 Perſons ſo offending were dead. 

Sect. 6. And that ik any ſuch Perſon o2 Perſons, after he ſhall 
be twice convicted in Fozm afozeſaid, ſhall offend againſt any of the 
Pꝛemiſſes the Third Time, and ſhall be thereof in Fozm afozeſaid 
lawfully convicted, that then the Perſon ſo offending, and conviren 
the third Time, ſhall be depzived ipſo facto of all his Spiritual 
Pꝛomotions, and alſo ſhall ſuffer Impꝛiſonment during his Life. 

Sect. 7. And ik the Perſon that ſhall offend, and be convitted in 
Fozm afozeſatd, concerning any of the Pꝛemiſſes, ſhall not be bene- 
ficed, no2 have any Spiritual Pꝛomotion, that then the ſame Perſon 
ſo offending and convi#, ſhall fo2 the firſt Dffence ſuffer Jmp2iſonment 
Dans on whole Pear next after his ſald Convittion, without Ball o; 

npꝛiſe. eee 

And ik any Perſon not having any Spiritual Pꝛomotion, after his 
firſt Conviction ſhall eftſoons offend in any Thing concerning the 
Pꝛemiſſes, and ſhall in Fozm afozelaitd be thereof lawfully convicked, 
that then the ſame Perſon ſhall koz his ſecond Dffence ſuffer Jmp!!: 
ſonment during his Like. 

Sect. 8. And koz the due Execution hereof, the Queen's moſt er. 
cellent Majeſty, the Lozds Tempozal, and all the Commons in this 
pꝛeſent Parliament aſſembled, do in God's Name earneſtly require and 
Charge all the Archbiſhops, Biſhops, and other ©2dinartes, that 
they ſhall endeavour themſelves, to the uttermoſt of their Knowledges, 
that the due and true Execution hereof may be had th:oughout thcit 
Dioceſe and Charges, as they will anſwer befoze God fo2 ſuch Eblls 
and Plagues wherewith Almighty God may juſt!y puniſh his People 
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325. 


Sock. 9. And fox their Authozity in this Behalf, be it further enacted Srotutes of 
by the Authozity afozeſaſd, That all and ſingular the ſaid archbichops, S, 


Bishops, and afl other their Officers exerciſing Cccleſiaſtical Jurtl⸗ 
pixion, as well in Places exempt as not exempt within their Dioceſs 


ſhall have full Power and Anthouty by this Att to rekozm, coꝛred. and Puniſhment 


by Cenluzess 


puniſh, by the Cenſures of the Church, all and ſingular Perſong which 
ſhall offend' within any their Jurtsdictions o2 Dioceſe, after the ſaid 
Feaſt of the Nativity of Saint John Baptiſt next coming, againſt this 


Pꝛoviſion, heretokoze made, had o2 ſuffered to the contrary notwith- 


ſtanding. 
Sect. 10. And it is o2datned and enacted by the Authozity afozeſaid, That 


all and every Juſtices of Oyer and Determiner, 02 Juſtices of Atze, ſuſtices ar- 


ſhall have full Power and Authozity in every of their open and general 
Sefllions, to enquire, hear and determine all and all Manner of Offen⸗ 
ces that ſhall be committed o2 done coutrary to any Article contained 
in this pꝛelent Act within the Limits of the Commiſſion to them direct - 
ed, and to make Pꝛoceſs foz the Execution of the ſame, as they map 
do againſt any Perſon being endicted befoze them of Treſpaſs, oz law: 


kully conbiced thereof, 


Sect. 11, Pꝛobided always, and be it enacted by the Authozity afoze- 
ſaid, That all and every Archbichop, and Biſhop, ſhall and map at all 
Time and Timcs, at his Liberty 02 Pleaſure, join and affociate him: 
ſelf by Uertue of this Act, to the ſaid Juſtices of Oyer and Determi- 
ner, 02 to the ſaid Juſtices of Aſ3e, at every of the (aid open and ge- 
neral Seſſions to be holden in any Place within his Dioceſs, fo2 and 
to the Enquiry, Hearing and Determining of the Offences afozeſald. 

Sect. 12, And be it further enaited by the Authozity afozeſaiv, That 
no Perſon oz Perſons ſhall be at any Time impeached, oz otherwiſe 
moleſted, of oz fo; any of the Dffences above-mentioned, hereafter to 
be committed 02 done contrary to this AX, unleſs he oz they ſo offeny- 


ing be thereof indicked at the nert general Seſſions to be holden befoze 


any ſuch Juſtices of Oyer and Determiner, 02 Juſtfces of Me. next 
= any Dffence committed oz done contrary to the Tenour of this 
ct. 

Sect. 13. Pꝛobided always, and be it ozdained and enacked by the Au- 
thozity afozeſatd, That all and ſingular Lozds of the Parliament, fo2 
the Third Offence above-mentioned, ſhall be tried by their Peers. 

Se. 14. P2ovided alſo, and be it oꝛdained and enaXed by the Auths- 
rity afozeſaid, That the Mapoz of London, and all other 9Bapozs, 
Bailiffs, and other Head-Officers of all and ſingular Cities, Bozoughs, 
and Towns Coppozate within this Realm, Wales, and the Marches of 
the ſame, to the which Juſtices of ſize do not commonly repair, ſhall 
have full Power and Authozity, by Uertue of this Ack, to enquire, hear 
and determine the Offences abovelaid, and every of them, yearly, 
within Fifteen Days after the Feaſt of Eaſter, and Saint Michael the 


Archangel, in like Manner and Foꝛzm as Jultices of Aflize, and Oyer 


and Determiner map do. 

Sec. 15. P2ovided always, and be it ozdained and enacted by the 
Uuthv2itp afozeſaty, That all and ſingular Archbiſhops and Biſhops, 
and everp of their Chancellozs, Commiſſaxies, Archdeacons, and o⸗ 
ther Ddtnartes, having any peculiar, Eccleſiaſtical Jurisdicon, ſhall 
have full Power and Authozity by Uertue. of this Ac, as weil to en⸗ 
quire in their Aiſitation, Spnods, and elſewhere within their Juriſ- 
dition, at any other Time and Place, to take Accuſations and Jnfoz- 


mattons 


d . 
* 


Ax and Statute; any other Law, Statute, Pziviledge, Liberty, o2 


thority. 


Biſhop aſlc- 
ciatcd, 


* 
N 
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Holy-Days. ations of all and every the Things above-mentioned done, commit. 
&—"V V mittey, oz perpetrated within the Limits of their Jurisdictiong and 
Authozity, and to puniſh the lame with Admonition, Excommunicat;, 

on, Sequeſtration, 02 Depzivation, and other Cenfures and Pꝛoceſg 

in like Foꝛm as heretofoze hath been uſed in like Caſes by the Queen's 
Eccleſiaſtical Laws, ee ee 23 20 CYNON 393 09 een, 

Sea. 16, Pꝛovided always, and be it enated, That whatſoever Per. 

ſons offending in the Pzemiſſes, ſhall koz their Offences firſt recejye 
Punichment of the Ozdinary, having a Teſtimonial thereof under the 

laid ©2dinary's Seal, ſhall not fo2 the ſame Offence eftſoons be con. 

victed befoze the Juſtices: Andlikewiſe receiving fo2 the ſaid firſ Offence 
Puniſhment by the Juſtices, ſhall not fo2 the ſame Offence. eftſoong 

receive Puniſhment of the Ozdinarp, any Thing contained in this gr 


to the contrary notwithſtanding, Stat. 1 Eliz. cap. 2. 
ove tha Note, That the Title of this Act in the printed Book is miſtaken, 
Title of this which muſt be regarded in framing an Indictment upon it; And it hath 
* been a great Queſtion when this Parliament of 1 El. began. Ponton 

ſaith, the 23d of January; Dyer, the 25th of Fanuary, Dyer 203, Coke, 

the 25th of February, 4 Inſtit. 7. And for the Incertainty when it 
commenced, an Information was brought upon this Statute againf 
Sir Edward Malgrate and his Wife, without any ſpecial Recital of the 
Statute, only ſuppoſing the Offence to be contra formam & effeftnm 
cujuſdam erer in Parliamento tent. apud Weſtmonaſterium anno pri- 
70, Oc. for this being a general Statute need not to be particularly re- 


cited. Cawley's Laws againſt Recuſants 24. | | | 
Note alſo, That although this Act hath inflicted a Puniſhment for 


dopraving or not obſerving the Book of Common-Prayer, yet the ſame 
being allowed and commanded to be obſeryed for Uniformity of Com- 
mon- Prayer, and the Unity and Peace of the Church, the Eccleſiaſti 
Deprivation” cal Judge may deprive ſuch Parſon, Vicar, (5c. as ſhall deprave and 
N not obſerve the ſaid Book, as well for the firſt Offence, as he 
as might have done by the Cenſures of the Church, and the Eccleſiaſt- 
cal Laws, if no Form of Puniſhment had been inflicted by this Act; 
and this doth evidently appear by the Proviſo in this Act, for thereby, 
notwithſtanding any Thing in the Act contained, they may puniſh ſuch 
Cffenders by Admonition, Excommunication,Sequeſtration or Deprivati- 
2 on, and other Cenſures and Proceſs, in like Form as heretofore hath 
iq | been uſed in like Caſes by the Queen's Eccleſiaſtical Laws, and are 
| not bound to purſue the Form preſcribed. by the ſaid Act, which is 


to puniſh the Offender according to the "Temporal Law. Mich. 

33 Elis. Caudrey's Caſe, Coke 5. de Jure Eccleſiaſtico, fol. 5, 6. 
Every Almanack, and particularly that in the Book of Common- 

Prayers, doth declare what thoſe Holy-days be, on which Perſons, as 


aforeſaid, obliged to ſay Morning and Evening Prayers, are to ſay the 


ſame, and moſt of thoſe Days are appointed to be kept Holy by Hal. 
5 and 6 Ed. 6. cap. 3, which is as followeth. —— Fo as much as at 


all Times Men be not ſo mindful to laud and pzaiſe God, ſo ready 
to reſozt and hear God's Holy TWozd, and to come to the Holy Com- 


munton, and other laudable Rites which are to be obſerved in every 
Chziſtian Congregations as their bounden Duty doth require: Thete- 


koze to call Men to Rewfembzance of their Duty, and to help theit 


Tnfirmity, it hath been wholſomely p2ovided, that there ſhould be ſome 


certain Times and Days appointed, wherein the Chiſffan ſhould ceale 


from all other Kind of Labours, and ſhould apply themſelves yo - 
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whollp;unto the akozeſald Holy Wozks, pꝛoperly pertaining unto true 
Religion, that is, to hear, to learn, and to remember Almighty God's 
great 'Benefits;;his- manifold Mercies. his ineſtimable gracious Good: 
nels, ſo plenteouſiy poured upon all his Creatures, and that of his in- 
finite and unſpeakable:Goodnels without. any Pan's Deſert. And in 
Kemembzance!;thereof, ta render unto him moſt high and hearty 
Thanks, with Pꝛapers and Supplications fo2 the Uelief of all out 
daily Neceſſities 3 and becauſe theſe be the chief and pzincipal Wozks 


Nolp⸗Days. 


. 
-- 


wherein Man is commanded to wozchip God, and da p2operly pertain 


unto the firſt Table, therefoze as theſe Wozks are both moſt common: 
Ip, and alſo may well be called God's Service, ſo the Times appoint 
ed, eſpecially oz the ſame, are celled Holy-vays, not fo2 the Matter 
o: Nature either of the Time oz Day, no2 foz any of the Saints 
Sake, whole Memozies are had on thoſe Days (fo2 ſo all Pays and 
Times conſidered are God's Creatures, and all of like Holineſs,) but 


foz the Nature and Condition of thoſe godly and holy CWozks, where- 


with only God is to be honoured, and the Congregration to be edift- 
ed, whereunto ſuch Times and Days are ſanctified and hallowed; that 
is to ſay, ſeparated from all pꝛophane (ſes, and dedicated and ap- 
pointed, not unto any Saint, oz Creature, but only unto God and his 
true Moꝛchip ; neither is it to be thought, that there is any certain 
Time 02 definite Number of Oays pꝛeſcribed in Holy Scripture, but 
that the Appointment both of the Time, and alſo of the Number of 
the Days, is left by the Authozity of God's Wow to the Liberty of 
Chiiſt's Church, to be determined and aſſigned ozderly in every Coun: 


try, by the Dilcretion of the Rulers and Miniſters thereof, as they 


ſhall judge moſt expedient to the true ſetting kozth of God's Glozy, 
and the Edification of their People. Be it therefoze enacted by the 
King our Sovereign Lozd, with the Aſſent of the Low's Spiritual and 
Tempozal, and the Commons in this pzeſent Parliament afſembled, 
and by the Authozity of the ſame, that all the Days hereafter mention⸗ 
ed ſhall be kept, and commanded to be kept Holy days, and none other; 
that is ta ſay, all Sundays in the Pear, the Days of the Feaſt of the 
Circumciſion of our Loꝛd Jeſus Chaiſt, of the Epiphany, of the Puri- 
fication of the Bleſſed Uirgin, of Saint Matthew the Apoſtle, of the 
Annunciation of the Bleſſed Uirgin, of Saint Mark the Evangeliſt, 
of Saint Philip and Jacob the Apoſtles, of the Aſcenſion of our Loꝛd 
Jeſus Chꝛiſt, of the Nativity of Saint John Baptiſt, of Saint Peter 
the Apoſtle, of Saint James the Apoſtle, of Saint Bartholomew the Apo- 
ſie, of Saint Matthew the Apoſtle, of Saint Michacl the Archangel, 
of Saint Luke the Evangeliſt, of Saint Simon and Jude the Apoſties, 
of All-Saints, of Saint Andrew the Apoſtle, of Saint Thomas the 
Apoſtle, of the Nativity of our Low, of Saint Stephen the Martyz, 
of Saint John the Evangeltſt, of the Holy Innocents, Monday and 
Tueſday in Eaſter- Weck, Monday and Tueſday in Whitſun-Week ; 
and that none other Day ſhall be kept and commanded to be kept Holy- 
day, o to abſtain from lawful bodily Labour. 


» 


Wherefore 
ſo called. 


What Holy- 
ays. 


And it is alſo enacted by the authozity afozeſaiy, That every Even 82 Faſting 
Day next going befoze any of the afozeſaiv Days of the Feaſts of the Ren 


Nativity of our Lozd, of Eaſter, of the Aſcenſion of our Lozd, Pentc- 
colt, and the Purification, and the Annunciation of the afozeſaid Blel- 
led Uirgin, of All-Saints, and of all the ſaid Feaſts of the Apoſtles 
(other than of Saint John the Evangeliſt, and Philip and 1 
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DDE?! be-faſtey, and commanded to be kept and oblerven, and that none g. 
9 ther Even oꝛ Dap ſhalt be commanded to be faſte ... 
punimment Ad it is enacted by the Atithozity atozeſaid, That itchall be lawfy 
of Otkenders tg alt Archbiſhops and Biſhops» in their Dioceſtes, and to all other 
having Eccleſiaſtical, 02 Spiritual Jurisdiction; to enquite ot eber 
Perſon-that ſhall offend in the Pꝛemiſſes, aud ta punch every ſuch 
Ottender by the Cenſures of the Church, and to enſoin him oz them 
ſuch Penance as ſhall be to the Spiritual Judge by his Dilcretiog 
thought meet and convenient. te J a ne ind 
Pꝛovided always, That this Act, oz any Thing therein container. 
hall not extend to abꝛogate oz take away the Abſtinence krom Flech j 
Lent, &. Lent, 02 on Fridays and Saturdays, ,02 any other Day which is already 
appointed ſo to be kept, by Uertue of an Ad made and 'pzovided in the 
thitd Pear of the Reign of our Sovereign Lozd the King's Wajeſy 
that now is, ſaving only of thoſe Evens oz Daps wheteof'the Poly. day 
next following is abzogated by this Statute ; any Thing above⸗men. 
tioned to the contrary in any wiſe notwithſtanding. 
©. If the But this Act being repealed by 1 Mar. cap. 2, and after reyi: 
Statute bs ved by 1 Fac. cap. 25, to continue until the End of the firſt Seflions 
in Force, of the next Parliament, and not having been by any Parliament fines 
continued or revived, ſome Queſtions are made of the Continuance of 
it; See J/ingats's Abridgment, the 5 and 6 Ed. 6. c. 3. 15, by the t 
Mar: Parl. 1. Repealed, and afterwards by 1 Fac. 25 again repealed; 
and therefore Cuære, Whether it be now in Force, unleſs it had been 
revived by ſpecial Words? But it ſeems to be well revived by Cope, 
2 Inſtit. 686. FNG2: 22:4 
Liturgy Cay But grant the Statute for Obſervance of Holy-days to be not now in 
lendar of full Force and Vertue, yet ſince the Calendar prefixed to the Liturgy, 
Feaſts, G and the ſeveral Rules and Directions relating to the Uſe of it, are 
now received and eſtabliſhed with the ſaid Book of Common- Prayer 
by the Act of Uniformity, 14 Car. 2, the Obſervance of our Moveable 
and Immoveable Feaſts, together with the Days of Faſting and Abſti- 
nence, may be called the Law of the Land, as well as the Order of 
the Church. See annexed to our Liturgy Calendar, 4 Table of all 
the Feafts that are to be obſerved in the Church of England throughout 
the Tear. 
Alſo other Days are by ſpecial Acts of Parliament ordained to 
be kept Holy, as Days of Thankſgiving; which Acts are theſe that 


follow, | 


_— —  — — — . ——_ 


* e 8 


Stat. 3 Jac. 1. cap. 1. Au Act for a Publick Thanbſgiving to Almighty 
God every ar on the Fifth Day of November. 


An Act for L DOꝛalmuch as Almighty God hath in all Ages ſhewed his Power * 
the Fifth of and Percy in the miraculous and gracious Deliverance of his | * 
November. Church, and in the Pzoteftion of Religious Kings and States; and | 9. 
that no Nation of the Earth hath been bleffed with greater Benefits 5 
than this Kingdom now enjopeth, having the true and free Pꝛokeſlon vi 


of the Goſpel under our moſt gracious Sovereign Lo2d King JAMES, 


the moſt great, learned and religious King that ever reigned therein, al 
enriched with a moſt hopeful and plentiful Pꝛogeny pꝛoceeding out of his 

Royal Loins, pꝛomiſing Continuance of this Happineſs and Pzofeſlion Rc K 
to all Poſterity; the which many malignant and deviliſh Papiſts, . 


Jeſuits and Seminary Pꝛieſts much envying and fearing, corp 
| | | m 


3 


A * - n 0. - 
„ n * 5 » > 
„ ** 
„ | 2 | F * E 
_— . > 


; p A * 
. * * * — 
» * , * bl 


Chap. XXII. The Complete Incumbent. 3.7 


— . 
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maſt hopribly, when the King's moſt excellent Bajeſty, the Queen, KHoly-Days. 
e Pune, and all the Lozds Spiritual and Tempozal, and Com. 
n 


mons, ſhould have been aſſembled in the Upper-houſe of Parliament 
upon the Fifth Day of November, in the Pear of our Lo2d 1605. ſitd: 
denly to have blown up the laid whole Houſe with Gun-powder : An 
Jnvention ſo inhumane, barbarous and cruel, as like was never bekoze 
heard of, and (as ſome ok the pzinctpal Conlpiratozs thereof confeſs) 
- purpoſely deviſed and concluded to be done in the ſaid Houſe, that 
where lundzy neceſſary and religious Laws fo2 Pꝛeſervation of the 
Church and State were made, which they kallly and flanderouſly term 
Cruel Laws, enacted againſt them and their Religion, both Place and 
Perſons ſhould de all deſtroyed and blown up at once, which would 
have turned to the utter Ruin of this whole Kingdom, had it not 
pleaſed Almighty God, by tnlptring the King's moſt excellent Bajeſty 
with a Divine Spirit, to tnterpzet ſome dark Jhzaſes of a Letter ſhew- 
ed to his Majeſty above and beyond all ozdfnary Conſfruction, thereby 
miraculouſly diſcovering the Hidden Treaſon not many Hours bekoze 
the appointed Time koz the Execution thereof : Therefoze the King's 
moſt excellent Majeſty, the Lozd's Spiritual and Tempozal, and all 
his Majeſty's faithful and loving Subjects, do moſt juſtly acknowledge 
this great and infinite Blefling to have pꝛoceeded meerly from GOD 
his great Mercy, and to his moſt holy Mame do aſcribe all Honour, 
Glop and Pꝛalſe: And to the End that this unkeigned Thankfulneſs 
may never be fozgotten, but be had in a perpetual Remembzance, that 
all Ages to come may yield Pꝛaiſe to his Divine Bajeſty fo2 the ſame, 
1 in Memozp THIS JOYFUL DAY OF DELIVE- 
RANCE: 

Be it therefoze 'enafed by the King's moſt excellent Majelly, the 
© Lod's Spiritual and Tempozal, and the Commons in this pꝛeſent 

Parliament aſſemyled, and by the Authozity of the ſame, That all and 
© ſingular Mintſters in every Cathedzal and Pariſh Church, oz other u⸗ 
ſual Place fo2 Common⸗Pꝛaper, within this Realm of England, and 
the Dominions of the ſame, ſhall always upon the Fifth Day of No- 
vember lay Mozning Pꝛaper, and give unto Almighty God Thanks 
fo2 this moſt happy Deliverance : And that all and every Perſon and 
Perſons inhabiting within this Bealm of England, and the Domint⸗ 
ons of the ſame, ſhall always upon the Day diligently and faithfullp 
relozt to the Pariſh Church oꝛ Chapel accuſtomed, oz to ſome uſual 
Church 02 Chapel where the ſaid Moꝛning Pꝛaper, Preaching, oz o⸗ 
ther Service of God ſhall be uſed, and then and there to abide ozderly 
and foberly during the Time of the ſaid Pzayers, Pꝛeaching, oꝛ other 
Service of God there to be uſed and miniſtred. 

And becauſe all and every Perſon map be put in Mind of his Dutp, 
and be then better pꝛepared to the ſaid holy Service, be it enafted by 
the Authozity afozeſatd, That every Miniſter ſhall give TUarning to 
his Pariſhioners publickly in the Church at Mozning Japer, the 
Sunday befoze cvery ſuch Fifth Day of November, fo2 the due Obſer- 
vation of the ſaid Day: And that after Yozning Pꝛaper oꝛ Preaching 
upon the ſaid Fifth Day of November, they read publickly, diſtindly 
and plainiy this preſent AX, 1 88 25 


| For the more effectual ſolemnizing this Annual Feſtival, by the 
E Kings Order there was drawn up by the Biſhops of the Church, 4 


Form of Prayer with Thankſgiving to be uſed yearly upon the Fifth à Form of 
| | | H h h T) ay Prayer. 
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Day of Noyember, for the Pape Deliverance of the King and 11, 
r 


Three Eſtates of the Realm, from the moſt traiterous and bloodly in. 


tended Maſſacre by Eun-porrer. Printed and preſcribed at the Eng of 


An 48 far 
2 Thankſgi- 
ving on the 


29th of May, 


our. Common: Prayer. 


Skat. 12 Car. 2. 14. An Act for a perpetual Anniverſary Thank(. 
Ding on the Nine and Twentieth Day of May. 4 
aſmuch as Almighty God the King of Kings, and ſole Diſpoſy 

ok alt earthly Crowns and Kingdoms, bath by his All-ſwayjng 
zovidence and Pawer miraculouſly demonſtrated in the Uiew of aj 


the (load his tranſcendent Percy, Love and G2aciouſneſs towardg 


his moſt excellent Majeſty CHAR LES the Second, by his elpe. 
cfal Gꝛace, of England, Scotland, France and Ireland, King, Ocken. 
der of the true Faith, and all his Majeſty's Loyal Subjets of this hig 
Kingdom of England, and the Oomtnions thereunto annexed, by jig 
Majeſty's late moſt wonderful, glozious, peaceable and joyful Reſay, 
tation to the actual Poſſeſſion and Exerciſe of his undoubted Hereditg: 
ty, Sovereign and Legal Authozity over them (after lundzy Pears fo; 
ted Extermination into Fozeign Parts, by the moſt Traiteroug Conſzj, 
racies and Armed Power of Uſurping .Tyrants, and execrable Perf 
ons Traitos,) and that without the leaſt Dppoſition oz Etfuſion of 


Blood, thzough the Unanimous, Cozdial, Loyal Uotes of the Lows 


Miniſters of God's Mozd and Sacraments in every Church, Cha 


and Commons in this pzeſent Parliament aſſembled, and paſſionate 
Delires of all other his Majeſty's Subjets : . Which uncrpefiivle 
Bleſſing, (by God's own moſt wonderful Diſpenſation) was compleat⸗ 
ed on the Twenty-ninth Day of May laſt paſt, being the moſt memg: 
rable Birth-day, not only of his Majeſty both as a Man and [2zince, 
but likewiſe as an actual King, and of this and other his Majeſty's 
Kingdoms, all in a great Meaſure new-bozn and raiſed from the 
Dead on this moſt joyful Day, wherein many -Thouſands of the No: 
bilfty, Gentry, Citizens, and other his Lieges of this Realm, cot: 
ducted his Majeſty unto his Royal Titties of London and Weſtmin- 
ſter with all poſſible Cxpzelllons of; their Joy and loyal Aﬀections, in 
far greater Triumph than any. of his moſt victozious Pyedeceſlo!s 
Kings of England, returned thither from the Fozeign Congueſts , 
and both his Bajeſty's Houſes. of . Parliament, with all dutiful and 
foyful Demonſtratfons, of their Allegiance, publickly received, and coz 
dfally congratulated his Majeſty's moſt happy Arrival, and Juveſti- 
ture in his Royal Thzone, at his Palace at Whitehall: Upon all 
which Conſiderations, this being the Day which the Lo2d himſelf hath 
made and ctowned with ſo many publick Bleſüngs and ſignal Delt: 
verances, both of his Yajeſty and his People, from all their late mol 
deplozable Confuſions, -Oiviſions, -Wars, Devaſtations, and Oppuel⸗ 
ſions, to the End that it may be kept in perpetual Remembzance in all 
Ages to come, and thiit his Sacred Majeſtp with all his Subjects of 
this Realm, and the Domtinions thereof, and their Poſterities aſter 
them, might annually. celebzate the perpetual Memozp thereof, by la 
crificing their anfeigned, hearty publick Thanks thereon to Almighty 
God, with one Heart and Uoice, in a mot Devout and Chyiſttat 
Manner, fo2 all theſe publick Benefits received and conferred on them 
upon this moſt-joyful Day. Be it therefoze enaded by the King's molt 
excellent Majeſty, the Lozds and Commons in this pzeſent Parlia- 
ment aſſembled, and by the Authozitp of the ſame; that all and agu 
pet, 
3 ind 


Fo, 2. — 


4 
* 
* 


—— 
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N 4 


and other uſual Place of Divine Service and Publick Pꝛaper, which Yoly-Day#- 
nom are, 02 hereafter ſhall be within this Realm of England, and 
the reſpective Domintons thereof, and their Succeſſozs, ſhall in all 
ſucceeding. Ages annually celebꝛate the Twenty-ninth Day of May, by 
endzing their hearty publick Pzaiſes and Thankſgivings unto Almigh- 
- ty God, koz all the foze-mentioned extraodinary Yercies, Bleflings 
and Deliverances received, and mighty Acts done thereupon, and de- 
clare the ſame to all the People there aſſembled, and the Generations 
pet to come, that ſo they may fo2 ever pzaiſe the Lom (oz the ſame, 
whoſe Name alone ts excellent, and His Glozy above the Earth and 
eavens. | | 
| , And be it further enacted, That all and every Perſon and Perſons 
inhabiting within this Kingdom, and the Oominions thereunto belong- 
ing. ſhall upon the ſaid Day annually reſozt with Oiligence and Devotion 
to ſome uſual Church, Chapel, o2 Place where ſuch publick Thanklgi⸗ 
vings and Pꝛaiſes to Hod's moſt Divine Bajeſty ſhall be rendꝛed, and 
there oꝛderly and devoutly abide during the (atd publick Thankſgiving, 
Papers, Pꝛeaching, Singing of Pſalms, and other Service of God 
there to be uſed and mfniſtred. 
and to the End that all Perſons may be put in Mind of their Duty 
therein, and be the better pꝛepared to diſcharge the ſame with that 
Piety and Devotion as becomes them, be it further enacted, That 
every Miniſter ſhall give Motice to his Pariſhioners publickly in the 
Church at Mozning Pꝛapers the Ldzd's Day next befoze every ſuch 
Twenty-ninth Day of May, fo2 the due Obler vation of the ſaid Day, 
and ſhall then likewiſe publickly and diſtintly read this pzeſent Act to the 


People. Stat. 12. Car. 2. c. 14. 
And to make the Obſervance of this Feſtival more Solemn and Uni- 
form, by the King's Order there was drawn up by the Biſhops, 4 Form A Form of 
= of Prayer with Thankſgiving to be uſed yearly upon the 29th Day of Prayer. 
May, being the Day of bis Majeſty's Birth, and happy Return to his 

C Kingdoms. | | 

There is likewiſe an Act of Parliament for the yearly keeping a An Ad fra 
Faſt on the zoth of January, the Day of the execrable Murder of Faſt on the 
King Charles the Firſt, but the Act not appointed to be read in Churches. 2 of Je 
For the more regular Obſervation of this Faſt, there was compiled by © 

the Biſhops at the Appointment of the King, A Form of Commonte - 
Prayer to be uſed upon the 3oth Day of January, being the Day of the 
Martyrdom of King Charles the Firſt. 


Note, Theſe three Forms of publick Service are not expreſly confirm- Not con- 


7 by any Act of Parliament, but are authorized by this Order of the . 


Charles R. 


UR ill and Pleaſure is, That theſe Three Forms of Prayer But autho- 
and Service made for the 5th of November, the 3oth of January, King b 
and the 29th of May, be forthwith Printed and Publithed, and for the der. 
future annex d tothe Book of Cbmmon- Prager and Liturgy of the 

Church of England, to be uſed yearly on the ſaid Days, in all Cathe- 

drals and Collegiate Churches and Chapels, in all Chapels of Colleges 

and Halls within both our Univerſities, and of our Colleges of Eaton 


h 2 and 


puniſhed by 


Ai Atl. Mi. — . e 
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On; 


S. ard Wincheſter, and iu all Pariſh*Churchs and 'Chapels within 

ANY Kingdom of England, Domimrions of Wales, aud Te own of Berwick inp. 

Given at Our Court at Whitehall th, 
Second Day of Ma, in the Four. 
teenth. Lear of Our Reign. 


And divers like Ordlers have been for the Reading of Patticuler 


Forms of Prayer on certain Days; as that of the eighth of Mardi, 
being the Day of Queen Aune s Acceſſion to the Throne, G0 

Votice to be Miniſters are not only bound to give Notice of the aforeſaid ſpecial 
Days appointed to be kept Holy, but alſo they are on the . Sunday 


given. 
before going any Ho- day, or Fafting-days after the Communion- Sor. 


vice, to declare to the People what Days are in the Week following 


to be obſerved, as Holz-days or Faſting- days. Rubrick. 


Note, That no Penalty is appointed for thoſe that do not celebrate 
Divine Service on the Days appointed to be obſervod by the aforeſaid 
7 Acts, nor is any Penalty ſet by Stat. 14 Car. 2. cap. 4, for thoſe that 

negle& to ſay Divine Service on any Sunday or iHoly-day ; and there 
fore ſuch as are negligent muſt be puniſhed in the ordinary way of Try. 
al by Jury, Gc. and the Juſtices are to impoſe a reaſonable Fine, 
or elſe they may be puniſhed in the Recleſiaſtical Court by the Ordi- 
nary, as T:conceive ; Cuære, as to the Ordinary's Power to puniſh for 
the Neglect of the keeping the Days ſpecially appointed by the three 
laſt Acts; but I think, that however he -may-puniſh the Neglect of 
Divine Service on Sundays, and other Holy-days, by the Statute 14 


Ofenders to 
be tried and 


Car. 2. cap. 4, with Statute 1 Elis. 1, and by the Statute 14 Coy. 2. 


cap. 4, every Miniſter is bound to read the Morning and Evening Pray- 
ers, in the Book of Common- Prayer contained, upon every Lords 
Day, and upon all other Days, and Occaſions, and at the Times there- 
in appointed, c. And thereby alſo the Statute of 1 Elig. 2, is to be 
applied to this Book of Common Prayer now in force, which gives to 
the Ordinary an Authority to puniſh all Offences againſt the ſaid Act, 
unleſs it may be objected, that the ſaid Act of 1 Elis. 2, doth not en- 
join the Reading of the Prayers but only the Reading of them in ſuch 
Order and Form as is mentioned in the ſaid Book, at ſuch Times 
when they are read, and then the Ordinary hath not Power thereby 


to puniſn the Neglect of reading Prayers on Sundays or other Hoh. 


days ; Quære; however, ſuch Neglecters may be puniſhed in 'Femporal 
Courts as before is ſaid. 


Chapel Par- 
cel of a al Corporation doth covenant by Deed indented with A. and his Heirs 


2 R. to celebrate Divine Service weekly in the ſaid Chapel for the Lord 
Abr. 110, of the Manor and his Servants ; in this Caſe, the Aſſignees of A. ſhall 
| have an Action of Covenant, albeit they are not named in the Deed, 


for that the Remedy by Covenant doth (run with the Land to give Da- 
mages to the Party grieved, and is as Appurtenant to the Manor, But 
if the Covenant had been with a Stranger, and not with the Lord of : 


the Manor, to celebrate Divine Service in the Chapel of J. and his 
Heirs, there the Aſſignee ſhall not have an Action of Covenant, for 
the Covenant cannot be annexed to the Manor, becauſe the Your. 


pantee was not ſeized of the Manor, 1 7zft. 385. 4. And if a L__ 0 
4 | Ta. 


I A4. be ſeized of a Manor whereof a Chapel is Parcel, and a Spiritu- 
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a Manor hath a Chapel within any Pariſh, that is private for himſelf Te 
and his Servants within the ſaid Manor, in which, Time whercof the MOOT: 
Memory of Man is not the contrary; the Parſon or Vicar of the Pa- 
riſh in which ſuch Chapel or Manor is, have ufed to ſay Divine Ser- 
vice, and to adminiſter the Sacraments, Oc. either by himſelf, or 
ſme Chaplain provided by him; if the ſaid Parſon or Vicat, nei- 
ther by himſelf, nor other Perſon, doth celebrate Divine Service, and 
adminiſter the Sacraments, (7c. according to the Preſcription, an Action Sion upon 
upon the Caſe by reaſon of the Preſcription, ſhall be maintainable by I 
the Lord of the Manor, and he himſelf only, and none of his Ser- 
vants ſhall have the Action: For although that the Divine Service 
be Spiritual, yet foraſmuch as the ſame by Preſcription doth belong 
to a private Perſon, and is to be celebrated for his Eaſe within his 
Manor, which ſhall be intended to begin at firſt by Covenant, the 
Action for not performing of the Service doth well lie, and Damages 
ſhall be recovered for the Neglect, and therewith agrecth 22 H. 6. 86; 
in the Prior of Woodbarn's Caſe. Co. 5. William's Caſe 73. Rolls 
Abr. 1. 110. But when the Chapel is not private to the Lord, and Aue, if not 
his Family, but publick and common to all his Tenants of the ſame 3 to 
Manor, which may be many, and of great Number, there no Action Family. = 
upon the Caſe lieth by the Lord, for then every one of his 'Tenants 
may have his Action upon the Caſe as well as che Lord himſelf, and 
ſo infinite Actions might be brought for one Default, and the Offender 
puniſhed without End, which the Law will not allow, as being un- ü 
reaſonable. And yet they ſhall not be without Remedy in ſuch Caſe, 
for they may ſue in the Spiritual Court for the Default, and there 
the ſame ſhall be redreſſed. Littleton lib. 2. cap... Framukalmoign 
Sect. 136. Mich. 34 and 35 Elis. B. R. William's Caſe. 5 Coke 7z. 
Vide 27 H. 8. 27. a. 5 Ed. 4. 2. 2 Ed. 4. 9. a. Roll's Abr. 1. p. 110. 
1 Iaſt. 96. a. An Action of the Caſe was brought, wherein the Plain- If a&ion ties 
tiff declared, that the Sacrament of the Lord's Supper was to be ad- for refuſing 
miniſtred to the Pariſhioners upon ſuch a Sunday, and that the De- augen te 
fendant Parſon, c. refuſed to admit the Plaintiff to the ſaid Sacra- ment. 
ment; and a Verdict was found for the Plaintiff, but it was moved in 
Arreſt of Judgment, that the Action in this Caſe would mot lie, be- 
cauſe it was a meer Ecoleſiaſtical Offence, and puniſhable by Cenſures 
of the Church, and is not proper for a Jury to judge what Damage 
the Plaintiff hath ſuſtained by being refuſed this Spiritual Food: And 
if the Plaintiff may maintain this Action, then every other of the Pa- 
riſhioners may bring the like Action, and the Law allows not Multi- 
plicity of Actions, but the Judgment was arreſted upon an Exception 
to the Form of the Declaration, and the Court gave no Opinion whe- 
ther the Action would lie or not. Paſoh. 13 Car. 2. Clovell verſ. Car- 
dinal. 1 Side im 34. | TT 

And tho' the «Liturgy, or Book of Common Prayer, and of cele- Tenure not 
brating Divine Service be altered, yet this Alteration notwithſtanding, *Itered by 
where any Tenements be held in Frankalmoign, the Tenure in Fran- eee . 
kalmoign remaineth, and ſuch Prayers; and Divine Service ſhall be Prayer. 
faid and celebrated as now is authorized; yea, and though the Te- 
nure be in particular, as to ſing a Maſs, or a Placebo, or- Dirige, yet 
ſaying the Prayers now authorized ſufficeth, for the changing of Spiri- 
tual Services into other Spiritual Services altereth neither the Name, 
nor the Effect of the Tenure; and albeit the Tenure in Frankalmoign 
is now reduced to a Certainty contained in the Book of Common 
| Prayer 5 
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Where Di- 
vine Seryice 
18 put in eer- 
tain by the 
Tenure. 


Damages to 
berecovered. 


Prayer; yet ſeeing the Original Tenure was in Frankalmoign, and the 


IAN PG Change is by general Conſent, by Authority of Parliament, Where. 


unto every Man is Party, the Tenure remains as it was before. x Ini 
95. h. From which it {cems to appear, that the Eccleliaſtical Judge 
may correct, if Divine Service be neglected in any Church or Chaye} 
although no Authority be given by any Statute to enable him there. 
unto ; and J conceive, that the Altering the ancient Form of Dixine 
Service, or rather the. Confirmation of the Alteration of it, by Act ot 
Parliament, doth not take from the Ordinary his Cram animaryy 
and therefore not his ancient Authority he had by the Common Lay 
and Common Right, to ſee that Divine Offices be performed by thoſe 
under his Charge, and to puniſh Offenders in that reſpe& by the Cen. 


ſures of the Church. | | 


But if any hold Land by a certain Divine Service to be done, as to 
ſing a Maſs every Friday in the Week, or every Year ſuch a Day to ling 
a Placebo or Dirige, &c. or to find a Chaplain to ſing a Maſs, Ge. 
or to diſtribute in Alms an Hundred Pence to an Hundred poor Peo- 


ple on ſuch a Day; in this Caſe, if ſuch Divine Service be not done, 
the Lord may diſtrain, becauſe the Divine Service is put in certain by 


the Tenure; and if the Lord doth diſtrain for not doing Divine Ser— 


vice which is certain, he ſhall upon his Avowry recover Damages at 


the Common Law, that is, in the King's 'Femporal Court for the not 
doing of it; and if Iſſue be taken upon the Performance of the Divine 
Service, it ſhall be tryed by a Jury of Twelve Men; becauſe albeit 
the Service be Spiritual, yet the Damages and Loſs are "Temporal, and 
ſo is the Seigniory alſo, and in this Caſe the Lord ſhall have Fealty, 
Ge. and ſuch Tenure ſhall not be ſaid to be 'Tenure in Frankalmoign, 
but is called Tenure by Divine Service; for none can hold in Prank- 
almoign, if there be exprefled any particular Manner of Service that 
he ought to do. 1 Iaſt. 96. b. 97. b. But if a Grant be made by Fine 
to find a Chaplain in a certain Chapel of the Conuſce to ſay Di 


vine Service there, and when the ſaid Chapel is become ruinous and 


decayed, a Sire Fucia is brought upon the Fine; if the Conuſor doth 
plead that the Chapel is ruinated, and decayed, ſo that no Prieſt can 
fay Divine Service therein, although that the Covenant by ſuch Plea 
is confeſſed, and it be prayed on the behalf of the Plaintiff, that there- 
fore Judgment may be given, but that Execution ſhould ceaſe until 
the Chapel be rebuilt, yet no Judgment ſhall be given, for that this 


is a good Bar for the Time; for during the Time that there is no Cha- 


pel, Divine Service ſhall ceaſe, in that it ought to be done in a decent 
and reverent Manner, and not at large ; but if the Chapel be rebuilt 
in the Place where the old Chapel ſtood, Divine Service ought to be 
ſaid there again, and a Chaplain ought to be found for that Purpoſe as 
formerly. But it was ſaid, that it the Chapel be built in another 
Place than where the old Chapel ſtood, the Grantor is not tied to ſay 
Divine Service in it. 10 H. 7. 13. 16 U. 7. 9, 10. Trin. 30 Fliz. P. R. 
Made and Preſthalls Caſe. 1 Leonard 331. Paſch. 43 Elis. Cottel v. 
Lutterell's Caſe. B. R. 4 Coke 86. And this I ſuppoſe holds as to à Pa- 
riſh-Church, Gc. when the Caſe is the ſame. 

And Note, That where there is a Chapel of Eaſe in a Pariſh, the 
Incumbent of the Mother-Church being bound to find a Chaplain there, 
he himſelf may ſerve in the Chapel as well as his Curate or Chaplain. 
The Caſe of the Parſon of Aſhton and Caſtle Burnidge Chapel. Ho- 
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Pxꝛeaching. 


CHAP. XXXIII 
Minifters Duty in Preaching. 


\ Nother Duty incumbent upon every Miniſter that hath Cure of Miniac:. 

| Souls is, To declare, by Preaching, the Will of God to his Peo- preaching 
ple. And note, every Perſon, when he is ordained Prieſt, doth thereby centeut Li- 
receive Authority to preach the Word of God; and when he is inſti- Sce the Ra- 
tuted, the Biſhop doth commit to him the Cure of Souls ; Shephard, i 
in his Sure Guide for Fuſtices of the Peace, ſaith, that the Clauſe 
in the Statute 14 Car. 2, concerning Lecturers, ſeems to extend to all 
Miniſters that preach any where without Licence. 'The Words of 
which are; And be it further enacted by the Authozity afozeſatd, That 5% ., Ce 
no Perſon ſhall be, 92 be received as a Lefurer, oz permitted, ſuffered -. 
02 allowed to peach as a Lectuter, oz to pꝛeach oz read any Sermon 
02 Lefure in any Church, &c. unleſs he be firſt appzoved, and therc- 
into licenſed, &c. And altho' (as I conceive) this Cauſe was only de- 
ſigned for ſuch who are to preach in the Quality of Lecturers; yet it 
may be extended to all Miniſters preaching in any Church, Chapel, or 
other Place of publick Worſhip, of which the Preacher hath not the 
Cure, though he be not a ſettled and conſtant Lecturer. And even 
before this Statute was made, it was lawſul for Church-wardens to re- 
ſtrain any Stranger not licenſed, from preaching in their Church or Cha- 
pel, which ſeems to be allowed in Creſwick and Rokesby's Caſe. Hill. 
10 Jac. B. R. 2 Bulſtrofte 49, where the Church-wardens were com- 
mitted to Gaol by the Juſtices of the Peace upon. the Statute of 1 Mar. 
and the Commitment in that Caſe allowed to be good, although the 
Miniſter (who in Truth was licenſed) did not ſhew his Licence (as it 
ſeems) to the Church-wardens. And if one be Curate in a free Cha- Curate ougb: 
pel, or Donative, yet he ought not to preach without Licence, but the cn * 
Biſhop may cite him to take a Licence to preach. Alain v. Exton. preach. 
Hill. 23 and 24 Car. 2. 2 Keb. 876. 1 Mod. Rep. go. Vide ibid. 11, 
12, 22. 8 | | | 

But whether a Miniſter doth preach with or without Licence, he is . 4 
not to preach what Doctrine he pleaſes, and therefore it hath been en- the Dorine 
acted,--— That if any Perſon Eccleſiaſtical, oꝛ which ſhall have Ec⸗ the Thirty- 
cleſiaſtical Living, 'ſþall adviſedly maintain 02-aixm any Dockrine dis 


refly contrary oꝛ repugnant to any of the Thirty Nine Articles, and 


being convented befoze the Biſhop of the Dioceſe, 02 the Ozdinarp, 02 
befoze the Queen's Highneis Commiſſioners in Caules Eccleſiaſtical, 
ſhall prrſiſt therein, '02 not revoke his Erro2, oꝛ after ſuch Uevocation 
eftſons affirm ſuch untrue Doctrine, fuch maintaining oz affirming. 
and perſiſting, oz ſuch eftſoon affirming, ſhall be juſt Cauſe to depzive 
luch Perſon of his Eccleſiaſtical Pzomotion ; and it ſhall be lawful to 
the Biſhop of the Dioceſe, oꝛ the Oꝛdinary, oz the ſaid Commiſſioners, 


do depzive ſuch Perſon ſo perſiſting, oz lawfully con vicked of ſuch eft- 


ſoons affirming, and upon ſuch Sentence of Depzivatton pꝛonounced, 
be ſhall be indeed depzived. Stat. 13 Eliz. c. 12. | 


Neither 
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Pꝛbaching- 
Penalty for 


depraving 


the Book of 
Profit of all his Spiritual Benefices or Promotions ariſing after his Con- 


Common- 
rayer, 


Stat. I Eli. 


c. 4. 


Or the Sa- 


trament. 


Stat. 1 Ed. 6. 


Ce Is 


11 
Againſt 
Mainte- 
nance of 


foreign U- 


ſurpation. 


Imprifon- 
ment for a 
Tear. 


Benehces 
thereupon 
to be void. 


Neither may any Miniſter preach, declare, or ſpeak any Thing in 
Derogation or Depraving of the Book of Common- Prayer, or of any 
Thing therein contained, or of any Part thereof; and if he offend in 
this Particular, he is to forfeit for the firſt Offence one whole Year; 


viction, and ſuffer ſix Months Impriſonment ; for the ſecond Offence 
twelve Months Impriſonment, and Deprivation ipſo fatto of all his 
Spiritual Promotions; and for the third Offence the like Deprivation, 


and Impriſonment during Life: And if he hath no Spiritual Promoti- 


on, he ſhall not for the firſt Offence be impriſoned ſix Months, and for 


the ſecond during Life. Stat. 1 Fliz. c. 2. 
Neither may he in his Preaching, or at other Time, deprave, de. 


ſpiſe, or contemn the moſt Bleſſed Sacrament of the Lord's Supper by 


any contemptuous Words, or by any Words of depraving, deſpiſing, or 


reviling, or adviſedly in any otherwiſe contemn, deſpiſe, or revile the 
ſaid Sacrament, upon the Penalty of ſuftering Impriſonment, and of 
making Fine and Ranſom at the King's Will. Sar. 1 Ed. 6. c. 1. A 
Miniſter may be alſo bound to his good Behaviour for uſing ſcandalous 
and reflecting Words in his Preaching. Trin. 16 Car. 2. Fultice Heel 
v. Hatch. 1 Keble 751. | 

And it is enacted, by 1 Eliz. c. 1. See. 27, & c. That fo? the utter 
Extinguiſhment of all fozetgn and uſurped Power and Authozity, may 
it pleaſe your Highneſs, that it may be enacted by the Authozity afoze: 
ſaid, That if any Perſon o2 Perſons dwelling o2 inhabiting within this 
your Realm, o2 in any other your Highneſs's Realms oz Domintons, 


of what Eſtate, Dignity oz Degree ſoever he oz they be, after the 


End of Thirty Days next after the Determination of this Seſſions 
of this pzeſent Parliament, ſhall by TUriting, Pzinting, Teach⸗ 
ing, Preaching, expzeſs Wlozds, Deed oz Act, advilediy, maliciouſy 
and direly affirm, hold, ſtand with, ſet kozth, maintain oz defend the 
Authozity, Pꝛeheminence, Power 02 Jurisdiction, Spiritual o; Eccleſia: 
ſtical, of any Fozeign Prince, Pꝛelate, Perſon, State oz Potentate 
whatſoever heretokoze, claimed, uſed oz uſurped within this Realm, oz 
any Dominion o2 Country being within oz under the Power, Domini⸗ 
on 02 Dbeyſance of your Pighneſs ; oz ſhall adviſedly, maltciouſly and 
directip put in ure, 02 execute any Thing fo2 the Extolling, Advance: 
ment, ſetting foxth, Maintenance 02 Defence-of any ſuch pꝛetended oz 
uſurped Jurisdiction, Power, Pꝛeheminence and Authozity, o2 any Part 
thereof ; that then every ſich Perſon and Perſons ſo doing and offend: 
ing, their Abettozs, Atders, Pꝛocurers, and Counſellozs, being thereof 
lawfully convifed and attainted, accozding ta the true Ozder and 
Courſe of the Common Laws of this Realm, fo2 his oz their firſt Df: 
fence, ſhall fozfeit and loſe unto pour Highneſs, your Hetrs and Suc⸗ 
Sew all his and their Gods and Chattels, as well real as per⸗ 
onal. | e e 

And if any Perſon fo convicted oz attainted ſhall not have, o2 be wozth 
of his proper Soods and Chattels, to the Ualue of Twenty Pounds 
at the Time of his Couvfxton oz Attainder, that then every ſuch Per⸗ 


ſon ſo convicted and attainted, over and beſides the Fozkeiture of all 


his ſaid Goods and Chattels, ſhall have and ſuffer Impziſonment by 
the Space of one whole Pear, without Batl oz Mainpize. 

And that alſo all and every the Benefices, Pꝛebends, and other Ec⸗ 
cleſtaftical Promotions and Dignities whatſoever, of every Spiritual 


Perſon ſo offending, and being attainted, ſhall immedlatelp after uy a 
3 Qi 


r ̃᷑ -e ¼ ],, ⁰— 5 I er on 


+. 7 
3 


* 


Chap. XXXIII. 7he Complete Incumbent. 


7 


alndour be utterly void eto all Intents and Purpoſes, as though the 
Tncumbent thereof? were dead, and that the Patron and Donour of e- 
very ſuch Benekice, Pꝛebend, Spiritual Pzomotton and Dignity, ſhall 


and may lawfully pzeſent unto the ſame, oz give the ſame in ſuch Pan⸗ 


ner and Fo2m, as if the ſaid Fncumbent were dead; and ik any ſuch 
Offendo2 02 Difendozs, after ſuch Convittion 02 Attainder, do eftſoons 
commit 02 do the ſaid Offences, o2 any of them, in Manner and Fozn 
afozeſaid, and be thereof duly convicked and attainted as is afozeſaid, 
that then every luch Difendo2 and Dffendozs ſhall fo2 the lame ſecond 
Offence incur into the Dangers, Penalties and Foxfeitures ozdatned 
and pꝛovided by the Statute of Pꝛoviſion and Præmunire, made in the 
Sixteenth Pear of the Reign of King Richard the Second. 

And if any ſuch Offendoz oz Dffendo2s, at any Time after the ſe- 
cord Conviction and Attaindour, do the third Time commit and do the 


ſaid Offences, 02 any of them, in Manner and Fozm afozeſafd, and be 


thereof duly convicted and attainted as is afozeſatd, that then every Cuch 
Offence 02 Offences ſhall be deemed and adjudged High Treaſon; and 
that the Dffendo2 02 Dffendo2s therein being thereof lawfully convicked 


Pꝛeaching. 


16 R. 2. c. 
5. 


High Trea- 


ſon. 


and attainted, accoꝛding to the Laws of this Realm, ſhall ſuffer Pains 


of Death, and other Penalties, Fozfcitures and Loſſes, as in caſe of 
High Treaſon by the Laws of this Realm. 

And be it enacted, That no manner of Perſon oz Perſons ſhall be 
moleſted 02 impeached fto2 any of the Dffences ſo committed oz perpe- 
trated only by Pꝛeaching. Teaching, oz TUozds, unleſs he oz they be 


4 * thereof lawfully indicted within the Space of one whole Pear next after 


his 02 their Offences ſo committed: And in caſe any Perſon oꝛ Perſons 
ſhall! Foztune to be (mpaiſoned foz any of the ſaid Offences committed by 
Pꝛeaching. Teaching, oz Moꝛds only, and be not thereof indicted 


within the Space of one half Pear next after his oz their ſuch Offence 


ſo committed and done, that then the ſaid Perſon ſo imp:iſoncd ſhall 
be ſet at Liberty, and be no longer detained in Pꝛiſon fo2 any. ſuch 
Cauſe oz Offence, Vide Stat. 1 Eliz. 1, Sect. 27. &c. 

And it was afterwards enacted, by 5 Eliz. c. 1. Sc&. 2. &c. That 
{f 6ny Perſon and Perſons dwelling, inhabiting, oz reſtant within this 
Realm, oz within any other the Queen's Dominions, Seigniozies, oz 
Countries, oz in the Marches of the ſame. oz elſewhere. within oz un⸗ 


der her Dbeiſance and Power, ok what Eſtate, Dignity, Pꝛehemiuence, 


Ozder, Degree 02 Condition ſoever he 02 they be, aftcr the firſt Day 
of April, which ſhall be in the Pear of cur Lozd God 1563. ſhall by 


CUriting, Ciphering, Punting, Pꝛeaching oz Teaching, Deed oz Act, 


adviſedly and wittingly hold o2 ſtand with, o2 cxtol, ſet fozth, maintain 
02 defend the Aurhozity, Jurtsdifion.o2 Power of the Biſhop of Rome, 
02 of his See, heretofoze claimed, uſed 02 uſurped within this Realm, 
02 in any Dominion oz Country, being of, within, o2 under the Queen's 
Power oz Obeiſance, oz by any Speech, open Deed oz Act, adviſedly 
and wittingly attribute any ſuch Manner of Jurisdicion, Authozity, 
02 Pꝛeheminence to the laid See of Rome, oz to any Biſhop of the 
lame See koz the Time being. within this Realm, oz in any of the 
Quren's Dominions 02 Countries; that then every ſuch Perlon oz 
Perſons ſo doing oz offending, their Abettozs, J2ocurozs, and Coun⸗ 
lelloꝛs, and alſo their Aiders, Alliſkants and Comfozters, upon Pur⸗ 
poſe, and to the Intent to ſet kozth, further, and extol the (aid uſurped 
Power, Authozity oꝛ Jurisdifion of any of the ſaid Biſhop o: Biſhops 
of Rome, and every of them, being thereof lawfully indicked oz pzelent- 
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Proſecution 
within the 
Year. 


5 El. ©. 1. 
Againſt 
maintaining 
the Authori- 
ty of the 
Biſhop or 


ee o 
Rome. 


. 7 
* 
S 
8 1 
* 
Fs 


eee GE — — ——————————— — 

338 TheClergy-Mans Law: Or, Chap. XXXIII 
P2eachino- ed within one Pear next after ſuch Offences by him oꝛ them commit. 
ted, and being lawfully convied o2 attainted at any Time after, gc. 

coding to the Laws of this Realm, fo2 every ſuch Dekault and Dffency 
ſhall incur into the Dangers, Penalttes, Pains, and FoXxeitureg 02 
dained and p2ovided by the Statute of Pꝛobiſion and Præmunire, made 
in the Sixteenth Pear of the Reign of King Richard the Se. 
cond. | 3 N 
Power and Seck. 3. And it fs alſo enacted by the Authozity afozeſaid, That gg 
Hury of Ju- well Juſtices of AM3e in their Circuits, as Juſtices of Peace within 
io, the Limits of their Commiſſion aud Authozities, o2 two of every ſuch 
| Juſtices of Peace at the leaſt, whereof one to be of the Quorum, thay 
have full Power and Autl;ozity by Uertue of this Ad, in their Qar. 
ter and Open Seſſions, to enquire of all Dffences, Contempts, and 
Tranſgreflions, perpetrated, committed, o2 done contrary to the true 
Meaning of the Pꝛemiſſes, in like Manner and Fozm as they may or 
other Offences againſt the Queen's Peace, and ſhall certify every Þze, 
ſentment afoze them oz any of them had oz made concerning the 
fame, 92 any Part thereof, befoze the Queen, her Peirs and Succel. 
ſos, in her o2 their Court, commonly called the King's Bench, with: 
in 40 Days next after ſuch Pꝛeſentment had oz made, ff the Term be 
then open; and if not, at the firſt Dap ok the full Term nert follgh: 
ing the ſaid 40 Days ; upon Pain that every of the Juſtices of aMze, 
o; Juſtices of the Peace, befoze whom ſuch Pꝛeſentment ſhall be made, 
making Default of ſuch Certificate contrary to this Statute, to loſe + 
30 and fozfeit fo2 every ſuch Dekault One Hundꝛed Pounds to the Queen 
U Highneſs, her Heirs and Succeffo2s. : 
A Juſtices of Set. 4. And it is enacted by the Authozity akozelald, That the Juſt, 
3 R-bowto ces of the King's-Bench, as well upon every luch Certificate as by 
ans. Enquirp befoze themſelves, within the Limits of their Authozities, 
ſhall have full Power and Authozity to hear, o2der, and determine e⸗ 
very ſuch Dffence done oz committed contrary to the true Meaning of 
this pꝛeſent Act, accozding to the Law's of this Realm, in (uch like 
Manner and Fon to all Intents and Purpoſes, as if the Perſon 0 
' Perſons, againſt whom any Pꝛeſentment ſhall be had upon this Eſta- 
tute, had been pzeſented upon any Matter oz Dffence. erp2eſfed in the 
ſaid Eſtatute made in the laid Sirteenth Pear ok King Richard the 
1 Second Ofr Sect. 10. And fo2 ſtronger Defence and Maintenance of this AF, it 
* maintaining is further oꝛdained, enacked, and eſfablithed as afozefatd, That if any 
Biſhop of ſuch Offendoz 02 Offendozs, as is akozeſald, of the firſt Part 02 
| =... 2anch of this Eſtatute, that is to ſay, by Writing, Etphering, 
* Painting, Preaching oz Teaching, Deed oz Ad, advifedly and wit- 
5 tingly hold oz ſtand with, to extol, ſet fozth, maintain oz defend 
the Authozity, Jurisdidion 02 Power of the Biſhop of Rome, oz of his 
See. hcretcfoze claimed, uſed, oz ufurped within this Realm, oz in a⸗ 
| ny Dominion oz Country, being of, within, oz under the Queen's 
1 Power o2 Obeiſance : D2 by any Speech, Deed, oz Act, adviſedly and 
bu wittingly attribute any ſuch Manner of Jurfsdiffon, Authozity, 02 
: Pꝛeheminente of the ſaid See of Rome, o; to any Bilhop of the ſame 
f See fo? the Time being within this Realm, oz in any the Queen's 
| Domintons oz Countries, oꝛ be to any ſuch Offendoꝛ oz Offendoꝛs a⸗ 
1 betting, pꝛocuring 02 counſelling, oz aiding, alfiſting oz comfozting, 
* upon Purpoſe, and to the Intent to let kozth, further, and extoll the 
ſaid uſurped Power, Authozity, 02 Jurisdiction, after ſuch Convict: 
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on and Attainder, as is afozeſaid, do eftſoons commit oz vo the ſald Pzeaching. 

Offences, 02 any of them, in Banner and Fozm afozeſaid, and bee 
thereof duly convicted and attainted, as is afozeſaid. 

That then every ſuch Dffendo2 oz Dffendozs, koz the ſame ſecond High Trea- 
- Offence and Offences, ſhall kozkeit, loſe, and ſuffer ſuch like and the en. 

ſame Pains, Fozfeitures, Judgment and Execution, as is uſed in 
Caſes of Þigh Treaſon. But no Cozruption of Blood, Foxfefture of 
Dower, 8c. Vid. 5 El. c. 1. Sect. 10, 11, 12. 

Alſo it is enacted by 5 Eliz. c. 5. Se&. 40. That whoſoever ſhall by That eatin 
192eaching, Teaching, Writing, oz open Speech, notify that any eat- „ r 
ing of Fiſh, 02 fozbearance of Fleſh, mentioned in the Statute, is of any Neceſſity. 
Neceſſity fo2 the Saving of the Soul of Man, o2 that it is the Ser- 

- vice of God, otherwiſe than other publick Laws are and be; that then 
ſuch Perſons ſhall be puniſhed as Spꝛeaders of falſe News are and 


ought to be. 


Note, The Canons of the Church which regulate the Exerciſe of Canons 
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Preaching, are thoſe whoſe Titles be here recited, and which may at 1 
large be eaſily conſulted. Ing, 


G 2 XLIII. Deans and Prebendaries to preach during their Re- 
idence. 
> N. XLV. Beneficed Preachers being reſident upon their Livings 
to preach every Sunday. 
CAN. XLVI. Beneficed Men not Preachers to procure Monthly 
Sermons. 
CAN. XLVII. Abſence of beneficed Men to be ſupplied by Curates 
that are allowed Preachers. | | 
CAN. XLIX. Miniſters, not allowed Preachers, may not expound. 
CAN. L. Strangers not admitted to preach without ſhewing their 
Licence. 
CAN. LI. Strangers not admitted to preach in Cathedral Churches 
without ſufficient Authority. © 7A 
CA he LIL The Names of Strange Preachers to be noted in a 
Book. 
CAN. LIII. No public Oppoſition between Preachers. 
h CA N LIV. The Licences of Preachers refuſing Conformity to be 
F Yon. : | | 
I CAN. LV. The Form of a Prayer to be uſed by all Preachers before 
their Sermons. 
CAN. LVI. Preachers and Lecturers to read Divine Service, 
and adminifter the Sacraments twice a Tear at the leaſt. 
CAN. LXXI. Miniſters not to preach or adminiſter the Communion 
in private Houſes. 
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Diſtur bance 
in Churches. 


| 


Puniſhment 
for Diftur- 
bances in the 


Church. 


Stat. 50 E. 


3. C. 5. 


i N e. 1 
Arreſting in 
the Chur- 
ches. Ec. 


Sanctuaries 
diſallowed. 


Prieſt ought 
not to be at- 
reſted eundo 
redeundo & 


Mora mlo. 
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Diſturbances in the Church in the Tiny 
of Divine Service, or Striking, Brawl. 
ing, &c. in the Church or Ghurch-yard 


how puniſhed. 


S an Incumbent of a Church is obliged to perform the Offices of 


a Miniſter to the People belonging thereunto, fo the Law doth 
ſecure him from all Diſturbance in the Performance thereof ; to whic 
Purpoſe it is enacted by 50 E. 3. c. 5. as followeth, 

Becauſe that Complaint is made to our Low the King by the Cler. 
gy of his Realm of England, that as well diverſe Paieffs bearing the 
ſweet Body of our Lo2d Jeſus Chiſt to ſick People, and their Clerks 
with them, as otherwiſe divers Perſons of Holy Church, whiles they 
attend to Di vine Services in Churches, Church-yards, and other 
Places dedicated to God, be ſundzy Times taken and arreſted by Ay: 
thozity Royal, and Commandment of other Tempozal Lozds, in Of: 
fence of God, and of the Liverties of Holy Church, and alſo in Di. 
ffurbance of Divine Services afozeſaid : The ſame our Lozd the King, 
who would be ſoze diſpleaſed, ik any did in (ach Manner, will and 
granteth, and defendeth upon grievous Fozkeiture, that none do the 
ſame from hencefozth ; ſo that Colluſion oz feigned Cauſe be not found 
in any of the laid Perſons of Holy Church in this Behalf, 

And it was afterward enacted by Stat. 1 R. 2. c. 15. Becauſe that 
Pꝛelates do complain themſelves, that as well beneficed People of 
Holy Church, as other, be arreſted and dzawn out, as well of Cathe⸗ 
dꝛal Churches, as of other Churches and their Church-yards, and ſome- 
times when they be intended to Dibine Services; and alſo in other 
Places, although they be bearing the Body of our Lo2d Jeſus Chiiſt 
to ſick Perlons, and ſo arreſted and d2awn out, be bound and bzotight 
to Pꝛiſon againſt the Liberty of Holy Church; it is ozdained, That if 
any Miniſter of the King oz other do arreſt any Perſon of Holy Church 
by ſuch Manner, and thereof be duly convict, he ſhall have Jmpaiſon- 
ment, and then be ranſomed at the King's Will, and make gree to the 
Parties lo arreſted. 

Piobided always, That the ſaid People of Holy Church ſball not 
hold them within the Churches oz Saniuaries by Fraud o2 Colliſion 
in any Manner, and therefoze we command that thou cauſe all the laid 
Statutes to be cried and publiſhed, and firmly kept thzough thy Bayiy- 
wick aͤccoꝛding to the Fozm and Tenour thereof, and that do not omit 


in any TUiſe. Given under the Mitnels of our Gzeat Seal the firſt 


Day of February, iu the firſt Pear of our Reign. 

And Coke ſaith, That he ſaw a Report in the Time of Queen Ma- 
ry upon the aforeſaid Statutes, where it was held, that they are but 
an Afhrmance of the common Law, and in Maintenance of the Liber- 
ties of Holy Church, as appears by the Preamble of the ſame Statutes, 


and that Eundo, redeundo, & morando for to celebrate Divine Service, 


the Prieſt ought not to be arreſted, nor any who aid in it, and that the 
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grieved may have his Action upon the Statute 50 Ed. 3. c. 5. 
For when any Thing is prohibited by an Ac of Parliament, the do- 
ing whereof would be prejudicial, and a Damage to any particular 
Perſon, there an Action doth lie upon ſuch Statute by the Party dam- 
nified, although no Action be given by expreſs Words of ſuch Statute. 
10 Cb. 75. 12 Co. 100, 103. 2 Mod. Rep. 15 2, 162, 165. 

And if an Arreſt be made contrary to the ſaid Statutes, and the 
Perſon arreſting doth preſently diſcharge the Perſon arreſted, upon 
Pretence of Ignorance, Oc. this will not excuſe the Contempt in ma- 
king the Arreſt. Hill. 16 Car. B. R. Prinſor's Caſe, 1 Croke 602. 

And it is to be noted, That the aforeſaid Statutes extend both to Prieſts, 
and Lay-men. Paſch. 7 Fac. C. B. Brownlow and Gouldsborough 2 p. 
201. Paſch. 10 Fac. B. R. Pit v. Webley, 2 Bulſtrode 72. Hill. 16 
Car, B. R. Prinſor's Caſe, 1 Croke 602, and it ſeems on Weck-days 
as well as on Sundays, and Holy-days. Paſch. 11 Fac. Pit v. Mebley, 
2 Croke 321. However, if ſuch undue Arreſt be made, the Arreſt is 

ood, ſo that if a Reſcous be made, and thereby any Perſon killed, 
the Killing is Murder. Paſch. 10 Fac. B. R. Pit v. Mebley, 2 Bulſtrode, 
72, And Note, that one Dr. B. being arreſted and taken in Execution 
upon a Sunday in the Church-yard or Porch, in coming from Divine 
Service, and it appearing to the Court that the ſaid B. had aſconded 
ſome 'Time before, the Court would not diſcarge him from Execution, 
nor puniſh the Bailiffs; but had he not ſo aſconded, they then would 
have puniſhed the Contempt. in the Bailiffs. Trin. 23 Car. 2. Dr. Ban- 
ler's Caſe, 2 Keble 777. 

He that doth offend againſt the aforeſaid Statutes, may not only 
be fined in the 'Temporal Court, but may be excommunicated by 
the Eccleſiaſtical Judge for ſo doing, and condemned in Coſts. 
Paſch. 13 Fac. B. R. Pit v. Webly, 2 Bulftrode 72 ſame Caſe, 2 
Croke 321. 

T *, Statutes do only prohibit Arreſts betwixt Party and Party at 
ſuch Times, but not Arreſts made when the King is a Party, and 
therefore a Perſon may be apprehended going or returning from Divine 
Service, by a Warrant from a Juſtice of the Peace, it being for Breach 
of the Peace and for the King; and ſo in the like Caſes. 
B. R. Prinſor's Caſe, 1 Croke 602. Paſch. 11 Fac. Pit v. Moebley, 
2 Croke 321, and the ſame Caſe, 2 Bulſt. 72. Mich. 16 Fac. B. N. 
[Wait v. the Inhabitants of Stokes. Godbolt. Vid. infra. 

Alſo it hath been enacted, That no Perſon o: Yerſons upon the 
Lo2d's Day, ſhall ſerve oz execute, 02 cauſe to be ſerved 92 executed, 
any TUrit, Pꝛoceſs, Tarrant, O:der, Judgment o: Decree, (cr: 
cept in Caſes of Treaſon, Felony oꝛ Beach of the Peace) but that the 
Setvice of every ſuch TUrit, Pꝛocels, Warrant, Ozder, Judgment 
o: Occree, ſhall be void to all Jutents and Purpoſes whatſoever. And 
the Perſon 02 Perſons ſo ſerving 02 executing the ſame, ſhall be as li⸗ 
able to the Suit of the Party grieved, and to anſwer Damages to 
him fo2 doing thereof, as if he oꝛ they had done the lame without any 
Writ, Pꝛoceſs, Warrant, O:der, Judgment 02 Decree at all. 
Stat. 29 Car. 2. Intituled, An Act for the better Obſervaticn of the 


Y Lord's Day. 


By Arrcls, 
Ec. 
WW MY 


Contempt 
not excuſed. 


Arreſt good, 
eſpecially of 
Perſons ha- 
ving ab- 
ſconded. 


Excommu- 
nication. 


No Prohibi- 
tion if the 
King be 
Party. 


Hill. 16 Car. 


29 Car. 2. 64 
7. Set. 0+ 


It appears by Prinſor's Caſe before cited, That one might have t 0%. 654. 


been attached, for arreſting upon a Sunday before the ſaid Statute 
29 Car, 2, And Prinſor was fined twenty Shillings for ſo doing, but 
that 


F 
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V. I" that the Caſe had this further Circumſtance, oi. he might have beey 
Ma. 36, / arreſted on any other Day. And upon a like Motion in B. R. 21 and 
22 Car. 2. Keeling ſaid, He had known many Attachments for arreſi. 
ing a Man upon a Sunday, but the Affidavit always contained that 
he might have been taken on any other Day. 'To which 4 wiſdey 
added, That ſo alſo it was for arreſting one as he was going to Church 
to diſgrace him. aft 22 PPS pete 
But notwithſtanding the ſaid Statute, it has been held, That Cit. 
tions or Summons, Warrants for the Peace and good Behaviour, a5 
alſo Eſcape- Warrants, &c. may be executed on a Sunday, viz. 


5 Mod. 449. In Michaelmas-Term 11 V. z. the Caſe was, A Libel having been 


Ray. 250. And Warrants of the Peace, good Behaviour, Cc. have been always 


Vids Supra. Warrant for the Peace and more; and that the Exception in the faid 


Diſturbing The Law hath not only provided for the puniſhing of Perſons, that 
Minitters in arreſt any Prieſt in the Cafes aforeſaid, but alſo from being diſturbed 


preaching, 


Oc. 


1 AHariæ c. 3. Foraſmuch as it is moſt neceſſary in every Chziſtian Common. 


exhibited in the Spiritual Court of Durham againſt a Woman for 
Incontinence, the Citation was fixed upon the Church- Door on a Su 
day (as is uſual;) and this being objected, it was reply'd, That all 
Civillians were of Opinion. that ſuch Citation was ſuſhcient without 
any perſonal ſerving, and that that had been the conſtant Practice both 
before and ſince the ſaid Statute. And Holt Ch. Fuft. ſaid, if the Eccleſ 
aſtical Law was and had always been to ſerve this Proceſs on a Sun- 
day, (in which Reſpe& it differed from a Temporal Proceſs, which 
may be as well ſerved on any other Day) then it ſeem d the Intent of 
the Statute was not to take away the Serving it in that Manner, 


held to be excepted by the Words of the Act, as in the Caſe of Fohy- 
ſon and Coltſon. Trin. 30 Car. 2. in C. B. A Juſtice of Peace made a 
Warrant to a Conſtable to take a Perſon, in order to find Sureties for 
his good Behaviour; the Conſtable executed the Warrant on a Sunday, 
and the Court in Treſpaſs and Battery brought for this, juſtified the 
Conſtable, and reſolved that a Warrant for the good Behaviour is a 


Statute is to be favourably interpreted to preſerve the publick Peace, Gc, 
And it has been oftentimes lately reſolved, That upon an Eſcape- 
Warrant a Perſon may well be arreſted on a Sunday. 

_ See farther of Holy Days, Gc. Antea, Chap. 32. 


by any other Means in their performing of Divine Offices, and accord- 
ingly it hath been enacted as followeth : 


wealth, to pꝛovide that Tranquility and Peace may be pꝛeſer ved and 
continued amongſt the People, and ſpectally in Poly Church in the 
Time of Divine Service, and Adminiſtration of the Sacraments 
and Sacramentals, as befoze this Time it hath been accuſtomed il 
Poly Church within this Realm, and that all Things being contrat? 
thereunto, o2 that are, oꝛ may be in Diſturbance thereof, may by fon 
ſight, be eſchewed and avoided, and Remedy therefoze in due Tim! 
p20vtded, as well fo2 the P2eſervation of the Queen's Dighnels 
Peace, as foz an univerſal Quietneſs and D2der to be uled within 
this Realm, : 

Be it therefore enacked by the Queen our Sovereign Tady, the 
Lows Spiritual and Tempozal, and Commons in this pzeſent Þit: 
lament aſſembled, and by the Authozity of the ſame, That if — 
Perſon oꝛ Perſons of their own Power and Authoztty, at any Cin 


o2 Times after the Twentieth Day ol December next coming, bo 
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mall willingly and ok purpoſe, by open and overt Mozd, Fact, Ac, 
o2 Deed, maliciouſly 92 contemptiionfly moleſt, let, digurb, ver 92 1 
trouble, oꝛ by any other unlawful (Mays oz Means diſquiet o2 miſule 

any Preacher 02 Poeachers that now is, o2 that at any Time o: 

Times hereafter ſhall be licenſed, alfowed 82 authozized to preach by 

the Queen's Highneſs, 02 by any Archbiſhop 02 Biſhop of this Realm, 

02 by any other lawful Odinary, 82 by any of the Univerſities of Ox- 

ford and Cambridge, 02 otherwiſe lawfully authoztiſcd o2 charged by rea 

ſon of his 62 their Cure, Benefice, oꝛ other Spiritual Pꝛomotton 

o2 Charge, in any of his oz their open Sermon, Pꝛeaching oz Col- 

zation that he 02 they ſhall make, declare, pꝛeach o2 pꝛonounce in any 

Church, Chapel, Tburch-yard, oz in any other Place oꝛ Plates, 

uſed, frequented 02 appointed, oz that hereafter ſhall be uſed oz ap- 

pointed to be p2eached in. 3 

Oz ik any Perſon o2 Perſons, after the ſaid Twentieth Day of m gyine 
December next coming, ſhall maliciouſly, willingly, oz of purpoſe Maß, =- 
moleſt, let, diſturb, ver, diſqutet, oz otherwiſe trouble any Parſon, 

icar, JPariſh-Paeit oz Curate, oz any lawful Pꝛieſt, preparing, ſay- 

ing, doing, finging, mintſtring, oz celebzating the Mals, oz other 

ſich Divine Service, Sacraments oz Sacramentals, as was moſt 
commonly frequented and uſed in the laſt ear of the Reign of the 

late Sovereign Lozd King Henry the Eighth, oz that at any Time 

hereafter ſhall be allowed, ſet fo2th o2 authoziſed by the Queen's Pa⸗ 

efty, 

f Oz ik any Perſon 02 Perſons, at any Time oꝛ Times after the Breaking 
lald Twentieth Day of December, ſhall contemptuouſty, unlawfully oz goon Altars, 
maliciouſly, of their own Power oz Authozity, pull down, deface, 

ſpoil, abuſe, break, oz otherwiſe unreverently handle oz oder the 

moſt bleſſed, comfo2table and holy Sacrament of the Body and Blood 

of our Saviour Jeſus Chytff, commonly called the Sacrament of 

the Altar, being, 02 that ſhall be in any Church oz Chapel, oz in any 

other decent Place, o: the Pir 02 Canopy wherein the ſame Sacra- 

ment is 02 ſhail be; o unlawkully, contemptuotuſly oz maliciouſiy of 

their own Power and Authonty, pulf down, dekace, ſpoil, oz other- 
wiſe break any Altar 02 Altars, oꝛ any Crucifir oz Croſs, that now 
02 hereafter ſhalt be in any Church, Chapel oz Church yard; that 
then every ſuch Dffendo2 and Dffendoxs in any the Pꝛemiſſes, his o2 
their Aido2, Pꝛocuroz 02 Abettoz, Atvo2s, Pꝛocurozs oz Abetto2s, 
inmedtately and foxthwith after any of the ſaid Ad oz Ads, oz other 
the ſaid Pisdemeanozs fo committed, done oz made, oz any Time 02 

© TCimes after, thalf be appzehended, arreſted and tanken by any Conſta⸗ 

ble 02 Conſfables, Church-warden 82? Church wardens of the ſaid 

Pariſh, Town o2 Plate where the ſuid Offence oz Offetices ſhall be ſs 
committed, made oz done, oz by any other Officer oz Dfficers, oꝛ by 

any other Perſon 02 Perſons then being pꝛelent at the Time of the 

laid Dffence 0x Offences ſo unlawkully committed, made oz done. 

Which Perſon oꝛ Perſons ſo appꝛehended, taken az arreſfed, with Fan 
couventent ſpeed ſhall be bzought and carried to any Juſtice ok Peace tion by ju- 
within the ſaid Shire, oz within anp City, Bozwugh; Tiborty 02 Town- * -. 
Comoꝛate wherein Juſfices' or Peace: be, where the und Offence 02 
Olkences ſhall de ſo cammitted, done oꝛ made: And that the- ſaid 
Tiffice of Peace, upon due Accuſation: thereupor had and made by 

e Avp2ehendo? oz Appzehendoꝛs, oz other Be 
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- , any of the ſatd Perſon 92 Perſons ſo offending, fo2thwith ſhatt com: 
mit the ſatd Perſon oꝛ Perſons ſo app2ehended, arreſted and taken 
ta ſafe keeping and Cuſtody, as by the Diſcretion of the ſatd Juſlice 
ſhall be thought moſt meet and conventent, and that within Sit 
Days nert and immediately after the ſafd Accuſation ſo had and 
made, the ſaid Juſtice, with one other Juſtice of Peace in the aj 
Shire, City, Bozough, Liberty, oz Town-Coppoaate, ſhail diligent— 

ly examine the Ac oz Aﬀs, Dffence oꝛ Dffences afo:efatd. 
— 3 And ik they the ſafd two Juſtices of Peace ſhall, upon their tam 
Juſtices Examination, find oz percetve the ſaid Perſon o2 Perſons fo accuſed 
guilty of any the ſaid Dffence oz Dffences whereof he oz they gay 
be ſo accuſed, and that by two ſufficient Witnefſes, oꝛ by his 02 thei 
own Confeſſion oz Confeſſions, that then and immedfately, with con. 
ventent ſpeed, the ſaty two Juſfices ſhall commit and award the ſj 
Perſon 02 Perſons ſo accuſed, as is afozeſatd. to the Gaol of oy fq) 
the ſaid Shire, City, Bozough, Liberty, 02 Town-Cozpozate where 
the laid Dffence o2 Dffences was ſo committed, made oz done, there 
to remain without Bail oꝛ Mainpꝛize by the ſpace of Thyee Months 
then nert enſuing, and further to the nert Quarter⸗Seſſions to be 
holden within. the laid Shire, City, Bozough, Liberty oz Tok: 
Co2pozate, next after the End of the ſaid Thee Months; at which 
ſaid Quarter Seſſions, the ſaid Perſon o2 Perſons ſo committed to 
the Gaol, as is afozeſatd, upon his o2 their Reconciltation and Re. 
pentance in that behalf, befo2e the laid Juſtice of Peace, at the ſaid 
Seſſions, ſhall be delivered and diſcharged out of Pꝛiſon and Gaol, 
upon ſufficſent Surety of his good Abearing and Behaviour, to be 
then and there taken by the ſaid Juſtices fo2 one whole Pear then 
next enſuing, as by the Dilcretion o2 Oilcretions of the laid Juſtices 
then and there being, 02 of the mo2e part of them, ſhall be thought 
meet and convement: And if the ſatd Perſon o2 Perſons ſo in Gaol, 
as is afo2eſatd, will not be reconciled and repent at the ſald Quar⸗ 
ter⸗Seſſions, that then the ſaid Perſon 02 Perſons immediately in 
Time convenient ſhall be further awarded and committed to the ſaid 
Gaol by the laid Juſtices, oꝛ by the moze part of them, there to tc. 
main without Bail oz Mainpꝛiſe, until he o2 they fo committed and 
awarded to Gaol, as afozeſaid, ſhall be reconciled, and be penitent 

fo2 his 92 their ſary Dffence o2 Offences. | 

Penalty fo: And be it further enaſted by the Authouty akozeſald, That if aun 
W an JIerfon 02 Perſons at any Time 02 Times after the laid Twentieth 
— Dap of December, of their own Authozity and Power, willingly and 
unlawfully do reſcue any Dffendo2 oz Diffendo2s ſo appzehended, talen 
92 arreſted, as is afozeſatd, oz will diſturb, hinder oz let the ſai 
Dffendo?2 92 Difendo2s ſo offending, as is afozeſatd, to be appzchend: 
ed, taken oz arreſted, that then every one of the ſaid Reſcuers, 0! 
Diſturbers ſhall. ſuffer like Impzilonment, as is afozeſaid, and ful 
ther ſhall pay, fozfeit and loſe fo2 a Fine, koz every of his oz thelt 
laid Dffences, Five Pounds to the Queen's Yajeſty, her Peirs and 


\ .* Succeſſo?s. . | 
Kſrape to be And be it further -enated by the Authoatty atozeſaid, That if att 
preſented. the ſatd Dffendo2s afozcſaid be not taken, appꝛehended oz arreſted im 

mediately in Time convenient, as ts afozeſaid, but do eſcape 02 3 
away, that then the ſaid Eſcape ſhall be lawfully pꝛelented betoze 15 
Juſtices of Peace in the ſatd Shire, City, Bozough, . 
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at the next Quarter⸗Selllous to be halden where PiLurbance, 
id Eſcape was made and ſuſtexed, and that then the Juhabitants 9 
the ſaid Eicape was fo ſuffered, ſhall kozkeit and 

Pajey, her Heirs and Succeſſo2s, tfo2 every 


lole to the Queen: 


ſuch Dffence F ive dunds, to be levied and taken as other like 4. 
merciaments 

on a Uillage, 

o2 other Felon, £02 not 

ing to the Eltatute ak Wins 

vided in the Thien Pear o, y K t . 


the 


ular Juſtices [1 Peace, Juſlices of Alliſe, Juſtices of Oyer and to ſet Fines 


and Amer- 
ciaments- 


ally 
#i0 


ing 


Not to be 
twice puniſh= 


ed, c. 


Dffcuce ektſoons receive Puniſhment of the Dwdinary, any Thing in 
this At to the contrary notwithſtanding. Stat. x Mar. c. 3. * 
Firſt, As to this Statute it is to be noted, That fo much of it as con- 
cerns the Maſs, is repealed by Stat. 1 Elig. c. 2, and fo ſaith Dodde- 
ridge in Creſwick and Rokesby's Caſe. Hill. 10 Fac. B. R. 2 Bulſtrode 
51. But in other Reſpects, as if Diſturbance be of a Perſon in Preach- 
ing, Oc. the Statute remains yet in Force, Hill. 11 Fac. B. R. Croſs 
v. $!arhop, Godbolt, and in the ſaid Caſe of Creſcvick v. Rokesby. 2 
Hulſtrode 51. But one being committed to Priſon upon this Statute 
for diſturbing a Miniſter lawfully authorized in his publick Prayer, 
and Preaching ; it was agreed, that that Part of the Statute which 
concerns Diſturbance in Preaching, is not repealed by the Statute of 
Elis. but as to Diſturbance in Prayer it is, and therefore the Commit- 
ment being for both was naught. Hill. 23 Car. 2. B. R. Dr. Bruces 
p KKK ot: Gale, 
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Strikin 
with any 
Weapon. 
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Cathedral 
Churches. 


Difturbery. Caſe, Aleyn 50. But in Paul Moon's Cafe. Trin. 33 Car. 2. B. R 


5 & 6 Ed. 6. 


tual and Tempozal, and the Commons in this pzeſent Parliament al. 


ſulpend every Perſon ſo offending; that is to fay, if he be a Lapman 


think meet and convenient, accodding to the Fauſt. 
Smiting, S. And further be it enacted by the Authozity afozeſaſd, That if any 


— 


Sir Thomas Jones, Rep. 159, it was reſolved by the Court, that the. 
Statute did extend to the Divine Service now cſtabliſhed; and that th, 
"Word: [ſuch] in the Statute ſhall not be referred to the Quality of th 
Service, but to the Authority by which it is eſtabliſhed. 2 
And for Preſervation of the Peace of the Church at all Times, ang 
of the Miniſter in Time of Divine Service, it hath been alſo enaqeq. 

Fozaſmuch as of late divers and many outragious and barbaroyg 
Behaviours and Acks have been uſed and committed by Divers un. 
godly and trreligioug Perſons, by quarrelling, bzawling, kraping ay 
fighting openly in Churches and Church-yards ; therefo!e it is enade 
bp the King our Sovereign L 02d, with the Aſſent of the Loꝛds Spit. 


ſembled, and by the Authozity of the lame, That ik any Perſon whatlo. 
ever ſhall, at any Time after the firſt Day of May next coming, hy 
Cows only, quarrel, chide oz bzawl in any Church oz Chutch:par 
that then it ſhall be lawful unto the Ozdinary of the Place where the 


ſame Dffence ſhall be done, and p2oved by two lawful CWitneſſes, tg 


ab ingreſſu Eccleſiz, and if he be a Clerk, from the Miniſtration of his 
Dfiice fo2 ſo long Time as the ſaid Dydfnary by his Diſcretion thai 


Perſon oꝛ Perſons, after the ſaid firſt Day of May, ſhall (mite oz lay any 
violent Hards upon any other, either in any Churcb oz Church-yard, 
That then, ipſo facto, every Perſon ſo offending ſhall be deemed er⸗ 
communicate, and be excluded from the Fellowſhip and Company of 
Chaiſt's Congregation. f N 
And allo it is enacted by the authozity akozeſald, That if any Perſon, 
after the laid firſt Day of May, ſhall maſictouſly ſtrike any Perſon 
with any Weapon in any Church oꝛ Church-yard : oz after the ſame 
firſt Day of May ſhall dꝛaw any CUeapon in any Church o2 Chuch-yard, 
to the Intent to ffrike another with the ſame TUeapon, that then eve: 
ry Perſon offending, and thereof being convicted by Uerdict of twelve 
Men, oz by his own Confeſſion, oꝛ by two lawful TUitneſſes, befoze 
the Juſtices of Aliſe, Juſtices of Oyer and Determiner, o2 Juſtices of 
Peace in their Seſſions, by foꝛce of this Act ſhall be adjudged by the 
ſame Juſtices, befoze whom ſuch Perſon ſhall be convicted, to have 
one of his Ears cut off: And if the Perſon o2 Perſons fo offending 
have none Ears, whereby they ſhould receive ſuch Puniſhment as is 
befo2e declared, that then he oz they to be marked and burned in the 
Cheek with an hot Jron, having the Letter F. wherebp he o2 they may 
be known and taken fo2 Fray:-makers and Fighters, and beſides that 
every ſuch Perſon to be and ſtand ipſo facto excommunicated, as is 
afozeſaid. Stat. 5 and 6 Ed. 6. c. 4. 
This Statute doth extend as well to Cathedral as Parochial Churches, 
and Church-yards, per Curiam. Paſch. 33 El. B. R. Dethick's Caſe, 
3 Croke 224. N 
And although this Statute doth ſay, that he who ſmites another, 
c. ſhall be deemed excommunicate ipſo facto, &c. yet there ought 
to be a Declaration in the Eccleſiaſtical Court of the Excommunica- 
tion, otherwiſe a Perſon excommunicated for an Offence againſt this 
Statute could not be abſolved from ſuch Excommunication, nor receive 
Abſolution from the Ordinary. Paſch. 4 Car. C. B. Viner v. 2 
| Hall 
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cate until he be convicted thereof at Law, and this tranſmitted to 
the Ordinary. Trin. 23 Car 2. Dyer v. Eaſt, 1 Ventris 246. 

When the Proceedings for the Offences againſt this Statute are in 
the Court Chriſtian, Coſts may be given pro expenſes litis, but not pro 
Jammnis ; for if ſo, a Prohibition will lie. Hill. 15 Fac. B. R. Large 
v. Alton, 2 Croke 464. Paſch. 4 Car. C. B. Viner v. Eaton, Hel- 


. MER 
0 le if any Perſon is beaten in any Church, or Church- yard, it is Perſon ma- 
an Offence againſt this Law for him that is ſo beaten or aſſaulted to king De- 


ive back any Blows, or draw a Weapon, G c. in his own Defence, as 
Fe may do in other Places. Hill. 12 Fac. B. R. Frances v. Ley, 2 
Croke 367. Mic. 12. Fac. Day v. Bedding field, Noy 104. 


If the Proceedings be in the 'Temporal Court by way of Indictment indigment 

for drawing 
a Weapon, 
Sc. how to 


for drawing a Weapon in the Church, Oc. it muſt be ſaid, [With an 


Intent to ſtrike ſuch a Ig otherwiſe the Inditment will not be 
good; and in the Caſe upon ſuch an Indictment, (where it was not ſo be laid. 


faid) it being moved, that the Indictment might be good as for an 
Aſſault only, ſo as the Offender ſhould be fined for the ſame, yet by 
the whole Court, the Inditment was void in all, the Concluſion of it 
being contra formanm ſtatuti, ſo the Offence laid as an Offence againſt 
the Statute, the Jury cannot enquire and find an Offence at the com- 
mon Law. 33 El/iz. B. R. Penhallo's Caſe, 3 Croke 231, the ſame 
Caſe, 4 Leonard 49, and Trin. 42 Eliz. Ney 171. And alſo in an 
Indictment upon this Statute for ſtriking in the Church, it muſt be 
ſhewed that the ſtriking was with the Weapon, for to ſtrike only where 


no Weapon is uſed, is but Excommunication ipſo facto. Trin. 12 Car. 


B. R. Cholmley's Caſe, 1 Croke 464. And if a Man takes up a Stone 
in the Church-yard, and offers to throw it at another, or having a 
Hatchet or Ax in his Hand, offers to ſtrike another therewith, this is not 
an Offence within this Statute of 5 and 6 Ed. 6, by two Juſtices ; for 
theſe are not ſuch Weapons as may properly be ſaid to be drawn, as a 
Sword and Dagger, (5c. Dalton Fuſtice of Peace, cap. 23. fol. 49. So 
two Perſons being committed to Priſon by Juſtices of the Peace, for 
Diſturbance of a Miniſter licenſed during his Office, were diſcharged 


upon a Hab Corp' by the Court of the Xing - Bench, for that their 
Commitment was too general, not ſhewing wherein they diſturbed, 


but only that they, per apertum factum diſturbed, &c. not ſhewing 
the particular Fact whereby they did diſturb, oi. by Brawling, Fight- 
ing or otherwiſe, there being ſeveral Puniſhments to each, but the 


Court bound them to their good Behaviour for a Year, c. Mich. 29 


Car. 2. Dominus Rex v. Nichols and Robins, 3 Kebk 803. 


Hetley 86. Alſo he that ſmites another, doth not ſtand excommuni- Difurters. 


Coſts giver. 


And generally it is that an Ordinary, for the Peace of the Church, may ordinary 
inhibit any Perſon from making a Diſturbance in the Church, where ma inhibit, 
he foreſees a Diſturbance is likely to be, and if his Inhibition be diſo- © * 
beyed, may excommunicate for the Contempt. Huttos's Caſe, Latch. 

116. So may the Church-wardens juſtify to appeaſe any Irreverence 

or Diſorder in the Church, or Church-yard, in Time of Divine Ser- 

vice, as to whip Boys, or take off the Hats of thoſe who irreverent] 

would keep them on, Mich. 18 Car. 2. Hawe v. Planner, 2 Keble 

124, ſame Caſe, 1 Sanders 13. 1 Levinz. 196, and 1 Siderfin. 301, 

or a Perſon may be indicted for uſing indecent and irreverent Behayi- 

our in the Church during Divine Service, Paſch. 15 Car. 2. 1 Keble 

491, or a Supplicavit may be — againſt ſuch a Perfon, that is, 
| KKK 2 l „ 1 
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348 The Or, Chap XXNIV. 
Diſkurbers. a Writ whereby the Party complained of, ſhall be bound tò give Sure. 
T ty, and be bound to keep the Peace. Paſch. 14 Cur. 2. the King v. 
— Fr 290." $0 oi not ombotonrT of 5 
Miniſter ol. And it ſeems that the Miniſter himſelf, if he be guilty of any Mir. 
fending. pehaviour in his wage or otherwiſe in-the Church, may be bound 
to the good Behaviour. Hornſoms Caſe, Hetley 199. 
1 W.&M.c, It is alſo enacted, That if any Perſon oꝛ Perſons at any Time 02 
2 Times after the tenth Dap ok June, do, and ſpall willingly, and 
Putpole, malicioufly- 02 contemptuouſy come into any Cathedꝛal gz 
Diſturbine Patich Church, Chapel, oz other Congregation permitted by this 
the Congre- Act, and Diſquiet - oz diſturb the lame, oz milute any Pꝛeacher oz 
Satton, Re. Teacher, ſuch-Perſon o2 Perſons upon Proof thereok befoze any; Jy: 
lite of Peace, by two o2-more ſufficient TWitheſſes, ſhall find [two 
 Surretfes to be bound by Recognizaiice-ti the Penal Sum ok Fifty 
Pounds; and in Default-of ſuch Sureties, ſhail be committed ta yt 
ſon. there to remain till the next General oz Quarter ⸗Seſſions. And 
upon Conbiction ok the ſaid Offence at the ſain General oz Quatter: 
Sefſſons, ſhall ſuffer the Pains and Penalty of twenty Pounds to the 
Uſe of the King and Queen's Majeſties, their Þeirs and Succeſſozs. 
Stat. 1 W. & M. cap. 8p. teile a | | 
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Clergy-Man s Law 


Canons re, Beſides the Ads of Parliament which thus ſecure the Miniſter. in his 


mms Ang * quiet Officiating, there be theſe three Canons which alſo reſtrain all 
S. Diſturbance and Moleſtation. "ry 


CAN. XVIII. A Reverence and Attention to be uſed within the 
Church in Time of Divine Service. ons 6 6 


and other Prayers are read, and ſhall ſtand up at the ſaying of the Belieſ, 
according to the Rules in that Behalf preſcribed in the Book of Com- 
mon Prayer; and likewiſe when in Time of Divine Serwice the Lord 
Feſws ſhall be mentioned, due and lowly Reverence ſhall be done by all 
Perſons preſent as it hath been accuſtomed, teſtifying by theſe outward 
Ceremonies and Geſtures their inward Humility, Chriſtian Reſolution, 
and due Acknowledgment, that the Lord Feſus Chriſt, the true Eter- 
nal Son of God, is the only Saviour of the World, in whom alone all the 
Mercies, Graces, and Promiſes of God to; Mankind for this Life and 
the Life to come are fully and wholly compriſed. None, either Man, 
Noman, or Child, of what Calling ſoever, ſhall be otherwiſe at ſuch Times 
bufied in the Church, than in quiet Attendance to hear, mark, and un- 
derſtand that which is read, preached, or miniſtred, ſaying in their due 
Place audibly with the Miniſter, the Confeſſion, the Lord's Prayer, and 
the Creed, and making ſuch other Anſwers to the publick Prayers 4s 
are appointed in the Book of Common Prayer; neither ſhall they diſturb 
the Service or Sermon by walking or talking, or any other May, nor de- 
435 | EE” * N part 
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The Choe urdens or: 0 aue Who i, 1 a 7 | we 
era ke Perſon to aide, either iu the Church yurd V C Furch- 
J e ing the Time of Divine Seftiee or CEN bat HE, Cauſe 
them. Ant, ro come in, or 5 depart. 7 


8 AN: CXI. Diſturbers of Divine Sordice to be prefntc; 


"ba all 2 72 rations of Biſhops and An the Churel-ardens 
or Qpeſt-men, aud Sides-men, ſhall truly and perſonally preſent the 
Names of all thoſe which behave Let elves ridely” an 1 65 erly in 
the Charch, or which by untimely Ringing of Bells, Ly Iba Ring, Falk 
ing, Or other 70 0e et hinder the Minifter of. Breuer. 


CHAP. xXxXXV. 


The Duty of 0 Miniſters in reading * 
particular Atts of Parliament and Pro- 
clamations of the King; as likewiſe Briefs, 
Citations, '.* 


mulgation of ſome good and wholeſome Laws, has thought fit 
to require the publick Reading of them in the Church after Woming 
Prayer or Preaching, to the End that all Chriſtian People may have 
the more eaſy and more perfect Knowledge of them, and be more in- 
clined to pay their Obedience to them. The firſt Statute appointed to 
be read in Churches, was (I think) Auno 3 Fac. 1. c. 1, An Aft for 
a Pub lick Thankſgiving to Almighty God every Near on the Fifth 
Day of November, as before recited, Chap. 325 the Annual Reading 
preſcribed in theſe Words: 

And becauſe all and every Perſon may be put in Mind of his Duty, 
and be then better pꝛepared to the faid Holy Service, be it enacked by 
the Authozity afo2eſatd, that every Miniſter ſhall give Warning to his 
Pariſhioners publicklp in the Church, at Boming Pꝛaper the Sunday 

bekoze everyſuch Fifth Day cf November, fo? the due Dbſervation of the 

ſaid Day; and that after Yoming Pꝛaper 02 Pꝛeaching upon the ſaid 

: 0 oY of November, they read publickly, diſtinily and plainly this 
elen + 
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Anno 12 Car. 2. c. 14, An Att for a perpetual Auniverſan Y Thankſgi- 
ving o the Niue and Twentieth Day of May, as recited in 3 
| * _ forc- 


22 ot | 


Tab. Cod. 
Tit. Church. 


T. E legiſlative Authority of this kuchen for the better Pro- Reading AR— 


of Parlia- 
ment on the 
5th of Nov. 


1.1. 


The next Statute appointed to be read in Churches, was (I think) Sin on the 


ey Day of 
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Beading ot foregoing Chap. 32, and the publick Reading of it enjoined in theſe 
Words: ek er 6 3 eee eee 
VV and to the End that all perſons may de put in ind ok their Duty 
thereon, and be the better pzepared to diſcharge the ſame with that 
Piety and Devotion as becomes them, be it further enacted. Chat e. 
very Miniſter ſhall give Notice to his Pariſhioners publickly in the 
Church at Moꝛning Pꝛayer, the Loꝛd's Day next befoze every ſuch 
Twentp-ninth Day of May, foz the due Dbſervatton of the ſaid Day, 
and ſhall * likewiſe publickly and diſtinctly read this pzeſent Ac tg 
the People. | e i ET Fred 
TRE Note, That although theſe two Acts of Parliament be equal- 
ly enjoined to be read in Churches, yet the Time and Manner of 
reading them are different. For Firft, As to the Time of Reading, 
the Act for the 5th of November is to be read upon the ſaid Day, and 
not when the Notice of it was given the Sunday before; whereas the 
Act for the 29th of May is to be read not on the Feſtival it ſelf, but 
on the Lord's Day next before every ſuch Ws 1 2 nth Day of May, 
Then Secondly, In a differing Manner, the Act for the 5th of Nooey- 
ber to be read after Morning Prayer or Preaching ; but the A& for 
the 29th of May at Morning Prayer when Notice is publickly given 
in the Church for the due Obſervation of the ſaid Day, that is, imme- 
diately after the Nene Creed. 
6, 7 W. z. The third and laſt Statute appointed to be read in Churches for 
the Terror of Evil Doers, is the Statute made Auno 6 and 7 JF. z. 
Curling and cap. 11, An Act for the more effettual Suppreſſing prophane Curſing 
wearing. and Swearing ; whereby it is enacted, 3 | 
CUhereas it is fotind by Experience, that an Act of Parliament made 
in the One and twentieth Pear of the Reign of Ring James the Firſt, en- 
tituled, An Act to prevent and reform prophane Curling and Swearing, hath 
pꝛoved tneffetual to the ſuppzeſſing of thoſe deteſtable Sins, by reaſon 
of ſome Deficiencies in the laid act: Be it therefoze enacked by the 
King's moſt excellent Majeſty, by and with the Advice and Conſent of 
the Lows Spiritual and Tempozal, and Commons tn this p2eſent 
Parliament aſſembled, and by the Authozity of the ſame, That if any 
Perſon o2 Perſons ſhall after the Four and twentteth of June, in the 
; Pear of our Lozd One thouſand ſix hundzed ninety: five, p2ophanely 
1 ſwear oz curſe in the Pꝛeſence oz Hearing of any Juſtice of Peace 
| of the County, Riding oz Diviſion, oz of the Mapoz, oz other 
* Pead Officers, 02 Juſtices of Peace fo2 any City oꝛ Town-Copponte 
3 where ſuch Dffence is oz ſhall be committed, 02 ſhall be thereof con⸗ 
BY vicked by Dath of one Witneſs, oz by the Confeſſion of the Party of- 
. = | fending, befo:e any Juſtice of Peace of the County, oz Mayo, 0! 
1 Bätliff, 02 other chief Officers, 02 Juſtice of the Peace of ſuch City 
| 02 Town Coxpozate where the ſaid Dffence ſhall be committed, that 
then fo2 every ſuch Offence, the Party ſo offending ſhall fozfeit and pay 
to the Uſe of the Pe ot the Pariſh where ſuch Offence oz Dffences 
ſhall be committed, the reſpective Sums herein after-mentioned; (that 
is to ſay) every Servant, Day-Labourer, Common Soldier, and 
Common Seaman, One Shilling, and every other Perſon Tws 
Shillings; and in caſe any of the Perſons afozeſaid ſhall after Conbi⸗ 
ion offend a ſecond Time, ſuch Perſon ſhall fozfeft and pay double; 
and if a third Time, treble the Sum reſpectivety by him oz her to be 
paid fo; the firſt Offence. = 
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Riding 02 Diviſion, oz Yayo?, o: other Head Officer, 02 Juſtice of 
Peace of any City 02 -Town-Cozpozate, where the ſaid Dffence ſhall be 
committed, ſhall. and are hereby authozized and required to direct and 
ſend his Warrant to the Conſtable, Cything⸗man, Church-warden, 
o2 Pverſeer of the Po of the Parich where the Dffence ſhall be com- 
mitted, 02 where the Offender ſhall inhabit, thereby commanding them, 
o2 ſome o; one oz moze of them, to levy by Diſtreſs and Sale of the 
Goods of the Dffender, the Sum ſo kozkeited fo2 the Ale of the Poo? 
of the Pariſh, as afozcſaid; and in cale no ſuch Diſtreſs can be had, 
then every ſuch Dffender, being above the Age of ſirteen Pears, ſhall 
hy CUarrant under the Hand and Seal of the ſaid Juſtice of Peace oz 
other Officers as akozeſald, be publickly ſet in the Stocks fo2 the Space 
of one Hour fo? every ſingle Offence, and fo2 any Number of Offen⸗ 
ces, whereof he ſhall be convicted at one and the ſame Time, then two 
Pours ; and if the Party offending be under the Age of ſixteen Years, 
and ſhall not fozthwith pay the (aid Fozfeitires, then he oz the ſhall, by 
(Uarrant as afozeſatd, be whipped by the Conſtable, oz by the Parent, 
Guardian oz Maſter of ſuch Dffender in the Pꝛelence ok the Conſta- 


ble. 


Duty in the Execution of this Act, he ſhall fozfett the Sum of Five 
Pounds, the one Molety to the Uſe of the Inkozmer, to be recoveren 
by Action, Suit, Bill o; Plaint, in any ok his Majeſty's Courts at 
Weſtminſter, wherein no Eſſoin, P?otection 02 Tlager of Law ſhall be 
allowed, noz any mo2e than one Imparlance. 

And it is hereby further enated, That if any Aﬀton oz Sufſt ſhall be 

commenced oz bzought againft any Juſtice of Peace, Conſtable, oz o⸗ 
ther Officer 02 Perſon whatſoever, fo2 doing oz catifing to be done a- 
np Thing fn Purſuance of this Act concerning the ſaiv Dffences, the 
Defendant in ſuch Aﬀton may plead the General Iſſue, and give the 
ſpecial Matter in Evidence; and if upon ſuch Afton Uerdict be given fox 
the Defendant, oz the Plaintiff become J2onſuit, oz diſcontinue his 
Action, then the Defendant ſhall have treble Cofts. 
Pꝛovided always, and it is hereby ena#ed, That no JIcrſon ſhall be 
pꝛolecuted o2 troubled fo2 any Dffence againſt this Statute, unleſs the 
ſame be pꝛoved 02 pꝛolecuted within ten Oays next after the Offence 
committed. | | 


cr on four ſeveral Sundays, (that is to ſay) the Sunday next after the 
Four and twentieth Day of June, the. Mine and twentieth Day of 
September, the Five and twentieth Day of December, and the Five 
and twentieth Day of March, under the Pain of Twenty Shillings 
koꝛ every ſuch Omiſſion 02 Neglet. 2 

And be it further enacted by the Authozity afozcſaid, That the Ju⸗ 
lice of Peace, Mayoz, 02 other Pead Officer, ſhall Regiſter in a 
Book, to be kept fo2 that Purpoſe, all the Convicktons made befoze 
him upon this Ae, and the Time of making thereo*, and fo2 what 
Offence, and ſhall ccrtifie the ſame to the next General ane | 

| | : tons 


And it is hereby further enacted, That upon NegleZ 02 Recufal of gens cr 
Payment of the laid Fozfeiture, any Juſtice of Peace of the County, 12 


Fo be levied 
by Diſtreſs, 


And be it further enaed, That ff any Juſtice of the Peace o2 chief Forfeiture of 
Magiſtrate ſhall wilfully and wittingly omit the Perfozmance of his Juctices, Se. 


And it is further enacted by the Authozfity afo2eſatd, that this Act rorfeiture of 
ſhall be publickly read Four ſeveral Times in the Year in all Par:ſh- =o . 
Churches, and all publick Chapels, by the Parſon, Gicar o: Curate dg c ed 


of the reſpedive Pariſhes oꝛ Chapels, immediately after Mozning Pꝛay- this a8. 
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Heading of ſions ok the Peace, fo2 the County oz Place where the Dffenccs ar; 
vc | committed, to be there kept upon Recozd by the reſpective Clerks 
Hook the Peace, to be ſeen without Fee o Reward. 6 and 7 W.; 
cap. 11. | *. 

How it e- Wore, The publick Reading of the former Acts was enjoincd by Pre. 
tends to Cu- cept only; this alone by Penalty on the Miniſter omitting or negleg: 
rates, Se. ing his Duty herein. But obſerve, the Duty being made perſonal, and 
extending to the Parſon, Vicar or Curate, the Penalty ſhall be levieq 
not on the Benefice, nor on the Incumbent, if he be not himſelf Reſ. 
dent, but on the Curate or other Perſon allowed to officiate. Ny; 
further, There is this Difference in a Juſtice of Peace and a Miniſter 
becoming obnoxious to Penalties in this Act; the Juſtice of Peace or 
chief Magiſtrate ſhall incur no Forfeiture, unleſs he wilfully and wit. 
tingly omit the Performance of his Duty, but the Miniſter ſhall be li 
able to Forfeiture for the bare Omiſſion of his Duty, though ſuch 0. 
miſhon were not wilful, but caſual and undeſigned. TY A,” 
Reading it The diligent Reading of this Act was expreſly recommended by the 
recomment- Archbiſhop of Canterbury in his Letter to the Right Reverend the 
Archbiſhop, Lords Biſhops of his Province, July 16, 1695, in theſe Words; In the 
firſt Place, it is the King's Pleaſure that you ſhould take Care concery- 
ing the Act againſt prophane Curſing and Swearing, not only that 
it he publickly read as the Law has in that Caſe provided, but that the 
Clergy be directed, both in their Catechizing and Sermons, to inif 
aſten upon thoſe Points, to the End that, by God's Bling upom their 
faithful Endeavours, a Stop may be put to thoſe execrable IVickedneſ: 
ſes, which, if they be ſuffered to continue, will bring down God's hea- 
oy Judgment upon this Church and Nation. Secondly, There are al- 
ſo other Act to be read publickly iu Churches, which yet are not read 
(as I underſtand) in many Places. I defire you to remedy that N- 

lect 


Again in his The ſame Honourable Prelate has given this good Advice in his Cir- 
# Circular cular Letter, A. D. 1699, Vhich Information and Requeſt, eſpecially 
| Letter. i the Caſe of ſuch incorrigible Offenders, can be made by none ſo pre 
g perly as by the Clergy, who may beſt be ſuppoſed to underſtand the M. 
hits there, of having Recourſe to the Civil Magiſtrate. And ſince 
our Law-atvers have enatted theſe Temporal Puniſhanents on purpoſe 
# to aſſiſt us in the Diſcharge of our Miniſtry, it would be a great Fail. 
0 ing in us not to make oe of them, when all other Methods have been 
tried to little or no Effect. 
Every pious Perſon ſhould, if need be, he put in Mind by the Cler- 


gy, that he ought to think himſelf obliged to uſe his beſt Endeavours to that 
haze ſuch Offenders puniſhed by the Civil Magiſtrate, as can no other- mig] 
' eviſe be amended. And that when he hears his Neighbour ſwear, or liged 

blaſpheme the Name of God, or ſees him offend in Drunkenneſs, o. them 

Prophanation of the Lord's Day, he ought not to neglect to gice the WM them 

Magiſtrate Notice of it . In ſuch a Caſe, to be called an Informer, will dn 

be ſo far from making any Man odious in the Fudgment of ſober Pe- Benet 

ſons, that it will tend to his Honour, when he makes it appear by his be no 

anblameable Behaviour, and the Care he takes of himſelf and his out vemb 

Family, that he doth it purely for the Glory of God, and the Good of in Co 

bis Brethren. Minif] 

The Benefit Although no other Statutes of this Realm are enjoined to be read into t 

of ſuch pub- in Churches, but ſuch only as have been before-mentioned ; yet if we Acts y 

us. contider the good Uſe and Benefit of ſuch publick Reading: As 725 | Clerg 

939 e | | | hg f 
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That by this Means many of the poor and ordinary People come to the Beadiua of 
Notice of the Law, and the Knowledge of their Duty, of which they 2 
might otherwiſe have remained Ignorant, or at leaſt Inadvertent. H- 
only, That ſuch ſolemn Way of Reading after Divine Service in 
the Church does raiſe more Attention, and leave a better Inipreſſion, 
than if the ſame were promulged in any other Place at any ordinary 
Time. Thirdly, That looſe and wicked People by hearing Sentence 
openly pronounced upon them may be the more afraid to offend, and 
may be reſtrained by Terror when they would not have obeyed for 
Conſcience-Sake. Fourthly, That good Magiſtrates and conſcientious 
Informers may be the more encouraged to diſcharge their Duty, when 
the Powers committed to them, and the Execution preſſed upon them, 
are openly declared in the Face of the Congregation. Fifthly, That 
Miniſters may with greater Zeal rebuke Vice and Prophaneneſs when 
they can argue from Humane as well as Divine Laws, and can threat- 
en a preſent Vengeance as well as a future Judgment. Sixthly, That 
all Chriſtian Subjects may be the better diſpoſed to lead a quiet and 
peaceable Life in all Godlineſs and Honeſty, when they hear the. Civil 
Government concerned for the Honour of Religion, and finding the 
Magiſtrate ſo becoming the proper Minifters cf God. I ſay, conſider- 
ing theſe and many other Advantages of penal Statutes againſt Immo- 
rality and Prophaneneſs being read in Churches, it were to be-wiſhed 
that the like Proviſo had been made for thoſe other Acts of Parlia- 
ment that condemn and puniſh the more notorious Sins ; ſuch, ſuppoſe; - 
as Anno 5 Eliz. cap. 9. An Aft for Puniſhment of ſuch Perſons as 
ſhall procure or commit any wilfull Perjury. Anno 4 Jac. 1. c. 5. 
An Att for repieſſiug the odious and loathſome Sin of Drunkenneſs.” 
Anno 21 Jac. 1. cap. 7. An Act for the better repreſſing of Drumnken- 
neſs, and reſtraining the inordinate Haunting of Inns, Ale-houſes, aud 
other Vittualling-houſes. Anno 29 Car. 2. cap. 7. An Aft for the bet- 
ter Obſervation of the Lord's Day, commonly called Sunday. Anno 
9 and 10 Will. 3, An Att for the more effettual ſuppreſſing of Bleſphe- 
my and Prophaneneſs. And (to read within the Cities of London and 
IWeſtminfter, and the Liberties of the ſame) Auno 3 Fac. 1. cap. 21. 
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An Act to reſtrain the Abuſes of Players. If theſe and the like whol- in 
{ome Laws made, or to be made, were enjoined to be read in Churches bn 
upon ſeveral ſtated Sundays, it would ſoon teach our common People wb 
tie more readily to underſtand their Duty, and the more cautiouſly to 1 * 
practiſe it. | 3 3 1 
But there is one Thing to be wiſhed for in this Matter; which is, wr bl 
, WET . | Want of 1 
that when Acts of Parliament are enjoined to be read in Churches, there Proviſo's, 1 
might be ſome Proviſo added, that the Church-wardens ſhould be ob- and of the WW 


liged to procure ſuch Acts at the Charge of each Pariſh, and preſerve . 1 
them as Goods of the Church for ſucceſſive Uſe and Application of ö 
them; leaſt for want of ſuch Proviſion it ſhould come to paſs, (what I 
doubt has already often happened) that in remote Villages and poor 
henefices the Miniſters have no due Notice of ſuch Acts to be read, or 
be not ſo able to purchaſe them; and the two Acts for the 5th of V 
v7uber and the 29th of May have been very often neglected to be read. 
mn Country Churches; and even in Cities, Towns; and Corporations, 
Miniſters were forced to read them out of a large Statute Book brought 
mto the Desk in not ſo decent and reverent a Manner, becauſe thoſe 
Acts were not in ſufficient Numbers ſingly printed, and becauſe the 


Clergy could not ſo well procure them. 28 . 
| L 11 B 
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Pzotlams- This Miſchief has been in great Meaſure remedied by the vigilant 
tions. and pious Care of the Moſt Reverend Father in God, Thomas Lord 
Careofthe Archbiſhop of Canterbury, who, for the better Accommodation of ih, 
ADEN Clergy, and the Good of the Publick, has cauſed to be printed and pub- 
rRemetY* liſhed in a ſmall and cheap Volume, Octavo, A Collettion of Articl,, 
Canons, Injunctiont, &c. together with the ſeveral Act of Parliament 
concerning Hecleſiaſtical Matters, ſome whereof are to be read jy 
Churches, London, MDCXCIX. 
pag * The Pariſh-Prieſt is likewiſe to obſerve, that befide the exprefs Ag: 
_ of Parliament before-mentioned, His late Majeſty, being thereunto 
moved by the pious Addreſs of the Commons in Parliament 4 Pembled, 
did by the Advice of his Privy-Conncil iſſue out two ſucceſſive Proclz. 
mations, for preventing and puniſhing Immorality and Prophaneneſi; 
and charged and commanded every Mini ſter in his reſpective Parij, 
or Chapelry to read, or cauſe to be read, the faid Proclamations at left 
Four Times in every Tear, immediately after Divine Service. 


The firſt Proclamation for preventing and puniſhing Immorality and 
Prophaneneſs. 


 Wiltlam R. 
77 HERE A& we cannot but be __ ſenſible of the great Good. 
neſs and Mercy of 3 God in putting an End to q 
long, bloody and expenſive War, by the Concluſion of an honourable 
Peace, ſo we are not leſs touched with a Reſentment, that notwith- 
Jon this and many other great Bleſſings and Deliverances, In- 
piety, Prophaneneſs and Immorality do ftill abound in this our King: 
dom : And whereas nothing can 85 a greater Di ſponour to a well 
ordered Government, where the Chriſtias Faith is profeſſed, nor is 
 likelier to provoke God to withdraw his Mercy and Bleſſings from 1, 
and inftead thereof to infliftt heavy and ſevere Fudgments upon this 
Kingdom, than the open and avowed Practice of Vice, Immordlity 
and Prophaneneſs: which amonſt many Men has too much prevailed 
in this our Kingdom of late Tears, to the high Diſpleaſure of Ak 
mighty God, the great Scandal of Chriſtianity, and the ill and fatal 
Example of the reſt of our Loving Subjetts, who have been ſoberly edu- 
cated, and whoſe Inclinations would lead them to the Exerciſe of Piety 
and Virtue, did they not daily find ſuch 3 and repeated In- 
ſtances of diſſolute Living, Prophaneneſs, and Impiety, which has in 
a great M. _ been occaſioned by the Neglect of the Magiſtrates nt 
putting in Execution thoſe good Laws which have been made for ſuf- 
Pre ſſing and puniſhing thereof, and by the ill Example of many it 
Authority, to the great Diſbonour of God, and Reproach of our Reli- 
gion. Wherefore, and for that, we cannot expett Increaſe or Continn- 
* ance of the Bleſſings we and our Subjects enjoy, without providing Re 
medies to prevent the like Evils for the future, we think our ſel! 
bound by the Duty we owe to God, and the Care we have of the Pet- 
ple committed to our Charge, to proceed in taking effettual Conſe, 
that Religion, Piety, and good Manners may, according to our hearty 
Defire, Furie and encreaſe under our Adminiſtration and Covert 


ment; and being thereunto moved by the pious Addreſs of the Commons 
in Parliament aſſembled, we have thought fit, by the Advice of of 
Privy Conncil, to iſſue this our Royal Proclamation, and to declam 
our Royal Purpoſe and Reſolution to diſcountenance and rol al 

Anme 
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the higheſt to the loweſt Degree within this our Realm, and particu- — 
larly in ſuch who are employed near our Royal Perſon ; and that for 
the greater Encouragement of Religion and. Morality, we will upon 


Nopal Favour. Aud we do expett, that all Perſons of Honour, or in 
Place of Authority, will to their utmoſt contribute to the diſcontte- 


ALE 


to our Kingdom, our further Pleaſure ts, and we do hereby Jaw” 


rity, and likewiſe to take Care, and inſpect the Behaviour and Man- 
ners of all ſuch as are under them, and to puniſh all thoſe who ſhall 
ve guilty of any the Offences aforeſaid. And whereas ſeveral wicked 
na prophane Perſons have preſumed to print and publiſh ſeveral per- 
aiciouſ Books and Pamphlets, which contain in them i 7 5 Doctrines 
againſt the Holy Trinity, and other fundamental Articles of our Faith, 
tend ug to the Sulwerſion of the Chriſtian Religion ; therefore for the 
puniſhing the Authors and Publiſhers thereof, and for the prevent- 
ing ſuch impions Books and Pamphlets beings publiſhed or printed tor 
the future, we do hereby ftriftly charge and prohibit all Perſons that 
they do not preſume to write, print or publiſh any ſuch pernicions 
. | Books 


— 
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Manner of Vice, Humorality and Prophaneneſs in all Perſous from Pzoclama: 
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Briefs and Books or Pamphlets, under the Pain of incurring our High Thc. 
Citations. Fs Jad of being puniſhed according to the utmoſs 8 of t if 
Jau. And we do hereby ftriftly 7205 aud require all our loving 

Subjefts to diſcover aud apprehend is b Perſon and Perſons whoy 
hes ſhall bade to be Augþars or Publiſher's of any ſuch Books or Pan. 
phlets, and to. bring them. before ſome Fuſtice of Peace or chief Magi. 
firate, in order that they he proceeded againſt according to Lau. 


Given at our Court at Kenſing? 074 the Four and twentieth 
Day of February, 1697,. in the tenth Year of our Reign, 


A Second Proclamation for preventing and puniſhing Immorality and 
Prophaneneſs. 4 7s 


77 HERE 48S nothing can prove a greater Diſhonour to a well 
tan Faith 1s profeſſed, nor 


'F ordered Government, where the Chri 
is likelier to provoke God to withdraw his Mergy and Bleſſings from 
irs, &c. we do hereby ftriftly charge and command all our Commanders 
gd Officers whatſoever, That they do take Care to avoid all Prophanc- 
neſs, Debauchery, and other Inmoralities, and that by the Piety and 
Pertue of their ñ Lives and Converſations, they do ſet good Exan: 
ples to all ſuch as are under their Authority, a likewiſe take Care, 


4 and inſpect the Behaviour and Manners of all ſuch as are under them, 
j and to puniſh all thoſe who ſhall be guilty of any of the Offences afore 
i ſaid. INE „ N 
= Given at our Court at Kenſington the Ninth of Decenuler, 
4 141᷑0698ñI, in the Eleventh Year of our Reign. 

1 


Note, This ſecond Proclamation is only a new Edition of the for- 
mer, or a further Publication or Reinforcement of it, only leaving out 
the Preface of the firſt, which related to that Juncture of Time, the 
Concluſion of an Honourable Peace; and likewiſe omitting the laſt 
Paragraphs of it concerning the wicked and prophane Perſons who 
have preſumed to print aud publiſh ſeveral pernicious Books and Pam. 
phlets, this being now provided for by Act of Parliament made 9. and 
10 V. z. So as this latter Proclamation was only publiſhed to ſuper- 
ſede thoſe Parts of the former, which were > pak adapted 3 


| Seaſon, Feb. 24, 1697, and not ſo proper to Decemb. 9. 1699. 
Fi RoyalBriefs, The Clergy are alſo obliged to read in their Churches the Royal 


i c. Briefs or Letters Patents, to ask and receive the Charitable Benevolence 
of well diſpoſed Perſons, upon Occaſion of great Sufferings and Loſſes 
by Fire, or other Caſualty. Though ſome ha ve cenſured ſuch Briefs 
as arbitrary, and more than legal, eſpecially becauſe of the Non Ob- 
flautè Clauſe, Any Act or Statute to the contrary iu any wiſe not- 


withſtanding. = 
| Citations, Beſide Acts of Parliament, Proclamations, and Briefs, the Paro- 
| Sc, chial Miniſter is by Canonical Obedience obliged to read all Citations 


and Forms of Excommunication, and other regular Precepts and Or- 
| ders that are enjoined by the Dioceſan, or other Ordinary of the Place. 
And yet when any. Forms of Admonition, Cenſure or Enquiry do iſſue 
Latin. out of the Spiritual Court drawn up in Latiz, it may be a juſt Que- 


p ſtion, Whether the Miniſter is bound to read ſuch original Writing, 
Co or 


2 


- » 5 


- . 
—_ "” 1 > 2 % 


. 


= 
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not . 14 % Ta. | 
1 not agrecable to the Rules of our Church, nor indeed to the 


| of our Reformed Religion, have any Thi read in our 
Coegregn tions in 4 f. ongut not 4h Iy the People in d 

Iphere is one Abuſe and Innovation, brought into ſome Country 
Churches, of cauſing the Pariſh Clerk or Sexton to proclaim in; the 
Church, the Keeping af hurts, the; Pariſh Meetings, and other 
accafional Symmons; nay, ſometimes to; publiſh Hyes-and-Cries;: and 
Enquiries after: loſt Goods, Ge: all which aro. unſuitable to the Place, 
and irregular in the Perſon: H in Country Villages it may be conve- 


rather a Lranſlation or familiar Explication of it? For 1 think 


Farms, &.. 


— 
E , 
. 
* © - 


Proclaiming! 


of Courts, 


nient to notify ſuch Things when the People are moſt aſſembled toge- 


ther, yet ſuch Notice ſhould be given in the Church- yard or Porch, 
not in the Body of the Church, or at leaſt, not there by any Lay-Of- 
ficer ; for the Rubrick does expreſly declare, That nothing ſhall be 


proclaimed or:: publiſhed in the Church, during the Time of Divine 


{cribed in the: Rules of this Book, or exjoined by the King, or by the 
Ordinary of the Place. 10 72 N 


Sit 


"CH AP. XXXVI 


Spiritual Perſons not to take Farms, or buy 
or ſell for Lucre or Profit, &c. 


— 8 . 


HAT a Miniſter may yet the better perform his Duty, ig. 

without Diſtraction (as far as may be), it hath been enacted as 
followeth: Fo2 the moze quiet and virtuous Jncreaſe and Mainte⸗ 
nance of Divine Service, the Pꝛeaching and Teaching the Wow of 
God, with godly and good Example giving, the better Diſcharge of 
Curates, the Maintenance of Hoſpitality, the Relief of poo? People, 
the Decreaſe of Devotion, and good Opinion of the Lay-Fee toward 
the Spiritual Perſons z Be it enacted, o2dained and eſtabliſhed by the 
King our Sovereign Lozd, with the Aﬀent of the Lozds Spiritual and 
Tempozal, and the Commons in this pꝛeſent Parliament aſſembled, 
and by Authozity of the ſame, That no Spiritual Perſons, Secular 
0 Regular, of what Degree ſoever he oz they be, ſhall from hence- 
fo?th take to farm to himſelf, oz to any Perſon oz Perſons to his 
dle, of the Leaſe.o2 Gꝛant of the King our Sovereign Lo2d, no? of 
any other Perſon o2 Perſons, by Letters Patents, Jndentnres, Urt⸗ 
tings, by TWczd oz otherwiſe, by any Manner of Means, any Ba- 
1102S, Lands, Tenements, o2 other Hereditaments fo2 Term of Life, 
ko: Term of Pears, oz at Tul, upon Pain to foxfeit Ten Pound for 
every Month that he, oz any other to his Uſe, ſhall occupy any ſuch 
Farm, by reaſon of any ſuch Leaſe oz Gzant hereakter ta be made; the 
one Half of which Fozfeiture ta be to the Ring our Sovereign Lozd, 
ond the other Half thereof to every ſuch Perſon that will ſue fo2 the 
[ame by Oꝛiginal Crit, Bill, o2 Plaint of Debt, oz by any Jufoz- 
matlan in any of the King's Courts, in which Aion and Suit no 


Folmſon's De- 
f 


ences 


21 H. S. c. 1 . 
Sed, 1, 
Spiritual 
Perſons nor 
to take 
Farms, Es. 


Wager 


4 11 


0 * "> - A. N 1 p 
— 1 — * a 1 * : l "I. : F * OI. - . 
— - - P 8 — Re w © al - * 
2 hated a 2 WT N = "x = 8 : c 
- - . r ; — Aa : * \ 2 
—— — —U—äñͤäa ——E—[— — ba 8 — 0 ha + — — p — — - . — — — 
» 3 — a — * = - * — — 22 ” — — —U—U - * 122 2 = — — 4 I —_— — 
1 —_— — . 4 _ — - 3 * — - — 
. : « a 
* „“ 


_ — D 9 ths 
—— —— — 
— — 

— — II” — 


— — 
— — 


— — 


- $ 
: 0 . * - 

„ bbb ew itn we eee ei ear recs. 

. 4 * * * * . = — . — 
— — > — — — —— — 

— — ö7à were —— — — I 3 — 
— 5 2 > — „ „ 
2 * # a Way ag 2 + - —_ W—— 4m YO oY 


— 


8 


5 "TTL" 3 * 
e 9 . — 


2 - —— 


* * N 8 - © 4 
LET 2% ty 5 8 >a ä * Aﬀy 
— = Ys $$ EIA EY d 4 


358 The Clergy-Man's Law: Or, Chap. XXXVI. 


F -. 


Farms, Ce. Wager of Law ſhall be admitted kor the Defendant, noz any Eſrojn 


To alien 
what they 
haye, 


Leaſes to 
them void. 


Except Tem- 
poralities of 


bimopricks, Tempozalities during the Time ok Uacations ok any the Archb! 


Sc. during 
Vacancy. 


whereof they oz any of them ſhall take any P2ofit, oz Meddling by 


0) Protexton allowey..©@- . 7 otupoinng om 
- Sect,” 2. And be it alſo enacted by the Authozity afozeſaid, That al [ 
and every ſuch Spiritual ]erſon o2 Perſons which now have, oz occy. 
py fn Farm by themſelves, oz byany other to their Ale, any Yanozs, 
Lands, Tenements, 02 Hereditaments of the Leaſe oz Szant ok the 
King our Sovereign Low, 02 any other Perſon oꝛ Perſons, fo2 Term 
of Life, oz fo: Pears, oz at Mill, by anp Writing oz other wile, oz 
that now have any annual Rents; oz other annual Advantage oz Py. 
fit, by Occasion 02 Colour ok any ſuch Leaſe o2 Farm, ſhall clearip 
bargain, ſell, give oz gꝛant awap on this Side the Feaſt of St. Mi 
chael the Archangel next coming, to any luch Lay-Perſon'o2 Petlons, 
as they will at their own Mominations and Appotntment, all ſuch 
Leaſe, Term, Intereſt, and Profit, as any ſuch Spiritual Perſon, o: 
any other to his Ale, now hath oz have, in oz by reaſon of any ſuch 
Farm: So that in no wiſe any ſich Spiritual Perſon oz Perſons, at 
any Cime after the ſame Feaſt, by themſelves, oz any other to their 
Ale, by any Manner of Means, Fraud, oz Male Engine, ſhall have, 
uſe 02 occupy in Farm any Manoz2s, Lands, Tenements oz Heredj. 
taments of the Demiſe, Leaſe 02 Gzant of any Perſon o2 Perſong 
heretofoze made, oz hereafter to be made, to themlelves, oz to any 
other to their Uſes : Noz from the ſaid Fealt ſhall take any annual 
Rent, oz other annual Advantage oz Pzofir, by Occaſion oz Colour of 
any ſuch Leaſe o2 Farm by any Manner of Means, upon Pain to 
fo2feit fo2 every Month ſo occupying any ſuch Farm, at any Time 
after the ſaid Feaſt, contrary to this pzeſent Act Ten Pound, and 
upon Pain to fo2feit ten Times as much as any ſuch Spiritual er: 
ſon, oz ayy to his Uſe, ſhall take in any annual Rent, Advantage, 
o2 Pꝛofit, by Occaſion oꝛ Colour of any ſuch Leaſe, at any Time af- 
ter the ſaid Feaſt; the one Half of which Fozfeitures to be to the 
King cur Sovereign Lozd, and the other Half to him that will ſic 
fo2 the ſame by Oꝛiginal TUrit, Bill, oz Plaint ok Debt, oz by Jn: 
fozmation, in any of the King's Courts, in which Action 02 Suit no 
Wager of Law ſhall be admitted koz the Oefendant, noz any Eſſoin 
o: Pꝛotection allowed. ? ag 

Sect. 3. And be it alſo enacted, That all ſuch Leaſes made, o: 
hereafter to be made unto any ſuch Spiritual Perſon oz Perſons, 0! 
to any other to their Uſe, foz Term of Life, Cerm of Years, oz at 
Till, of any Manozs, Lands, Tenements, oz Hereditaments, 


themſelves, oꝛ by any to their Uſe, after the ſaid Feaſt ok Saint Mi- 
chacl, by Colour of any ſuch Leaſe o: Gzant, and not by them bat- | 
gained, granted and ſold away befoze the ſaid Feaſt, as is bekoze l 
mited, ſhall from thencekozth be utterly void and of none Effet, as 
well againſt rhe Leaſoz o2 Leaſozs, G2antoz o: G2anto2s, their 
Heirs and Aſſigns, and againſt every of them, as againſt the Leaſec 
02 Leaſees, and their Erecuto2s and Aﬀligns, and every of them. 
Sect. 4. P2ovided alway, That this pꝛeſent Act ſhall not extend 
to any Spiritual Perſon o? Perſons in and ko: taking to farm any 


ſhop. ticks, Biſhopzicks, Abbeys, Pꝛiozies, oz other Collegiate, Ca- 
thedꝛal 02 Conventual Churches; no2 to any Spiritual Perſon 0: 
Perſons that ſhall tender 02 make any traverſe upon any Offices 0: 


© lice concerning his oz their Freehold. _ 


2 
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Sek. 5. And be it alſo enacted by the Authozity afozeſaid, That no Farms, ere. 
Spiritual Perſon o2 Perſons, Secular 02 Regular, of tvhat Effate 02 Fan vo! 
exree ſoever they be, ſhall from hencefozth by bimſelf, noz by any ing and fel, 
other fo2 him, no2 to his Ale, bargain and buy to ſell again fo2 any ow, ** 
Lucre, Gain, 02 Pꝛofit, in any Markets, Fairs, oz other Places, 
any Manner of Cattel, Com, Lead, Tin, Hides, Leather, Tallow, 
Fiſh, CUool, Mood, oz any Manner of Uitual oz Werchandize, what 
Kind ſoever they be of, upon Pain to fozfeit treble the Ualue of every 
Thing by them, oz by any to their Uſe, bargained and bought to ſeil 
again, contrary to this Act. And every ſuch Bargain and Contract 
hereafter to be made by them, oz by any to their Ale, contrary to 
this Act, ſhall be utterly void, and of none Effe#. And the one Half 
of every fuch Foxteiture to be to the King our Sovereign Lo2d, and 
the other Þalf to him that will ſue fo2 the ſame by O2iginal Writ of 
Debt, Bill, Plaint, 02 Inkozmation, in any of the King's Courts, 
in which Acton oz Suit no Mager of Law fo2 the Defendant ſhall b 
admitted, noz any Eſſoin no2 P2otetton allowed. 

Sea. 6. Pꝛovided alivay, That if any ſuch Spiritual Perſon oz Proriſo for 
Perſons ſhall happen hereafter, without Fraud oz Covin, to buy art gh Þ 
Horſes, Pares, o: Mules, to the only Intent to occupy fo2 bimſelf Apparel, G. 
oz his Servants, to ride to and fro upon his necefſary Buſineſs, oz 
any other Chattels oꝛ Goods to the only Intent and Purpoſe at the 
Buying thereof to be employed and put in and about his neceſſarp 
Apparel 02 bis own Houſe, oz of his Perſon and Servants, oz in, 
fo2 and about the only Occupping, Manuring, oz Tillage of his own 
Glebe 02 Demean Lands, annexed to his Church, oz fo2 the necefſary 
Erpences of his own Houſhold-keeping : And after the buping of 
any ſuch Hozſes, Cattel o: Goods, o2 Exerciſe of them, o2 any of 
them, happeneth to miſlike any of them, that they ſhould not be good, 
pꝛofitable, no2 convenient fo2 any of the Purpoſes aboveſatd fo2 the 

hich they were bought, that then every ſuch Spiritual Perfon 02 
2crſons may lawfully bargain, and put away ſuch Things fo by him 
bought, without Fraud oz Covin, fo2 any of the Purpoſes aboveſaiy, 
at his Pleaſure and Advantage; this Af, oz any Thing therein con- 
tained notwithſtanding. I 

Soct. 7. P2ovided alway, That all Abbots, Pꝛiozs, Abbeſſes, Pi- Proviſo for 
ozeſſes, Pꝛovoſts, Preſidents, Maſters of Colleges and. Þoſpitats. Calle By 
and all other Spiritual Governours and Godernefſes of any Spiritnal 
Monaſteries, oz Houſes of Religion, by what Mame oz Names ſo- 
ever they be called, having Bangs, Lands, Tenements and Þere- 
ditaments, and other yearly Profits, in the Right of their Mona- 
ſteries, 02 Houſes, of the pearly Ualue of Eight hundzed Barks oz 
under, and not above, may uſe and occupy as much and as many of 
their Demean Lands, Fee-Farms, and Farms, to their moſt Advan- 
tage. Commodity and Pꝛoſit, to and fo2 the only Maintenance of 
their Honiſes and Þsſpitalities, in as ample and large Manner as 
they, oz any of them, 02 their 12cveceſſors, o the Pꝛedeceſſoꝛs of 
any of them, at any Time by the Space of One handzed Pears laff 
paſt, beſoze the making of this Act, have done, uſed and 6:cupted ; 
any Thing in this pꝛelent Act to the contrary notwithſtanding. 

Sect. 8. Pꝛobided alſo, That every other Spiritual Perſon o2 Per-. Proviſo for 


lons not having ſufficient Glebe o? Demean Lands in their own je" ner 


| mr ing ſuf- 
Dands, in the Right of their Churches, Monaſleries, and Houleg ficienGleve, 


C _ fo? Paſturage of Cattel, oz foz Jucreaſe of Cozn, to and fox. the on- ©< 
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map take in Farm other Lands, and buy and ſell Cozu and Cattel 
_ fo; the only Manurante, -Tillage: quid. Paſturage of. ſuch Fermg, e 
that the-Jncreaſe thereof be always employed and put to and foz the 
only Expences in their Houtholds- and Hoſpitalities, and not in am 
wile to buy and ſell again fo2 any other -Commodtty, Lucre, oz gy. 
vantage, any Com o2 Cattel renewing, coming oz growing in and 
upon any (ſuch Farm, oz other wile, but only the Remain and Over⸗ 
plus above their Expences of their Houſholds, ik any ſuch ſhall hap. 
pen to the Bzeed and Jncreaſe thereof, without Fraud oz Cobin; 
any Thing in the Law to this pꝛelent Ad to the contrary hereof not. 
See Seck. 9, Sect. 30. And be it further enaced by the Authozity afozeſaid, That 
m ot this hg. Spiritual Perſon, Secular a: Regular, beneficed with Cure, ag 
and other. ig af02e-rehearſed,. from the Feaſt of Saint Michael the Archangel 
Sections lib; Next coming, by Authozity of any manner, Licenſe,” Oiſpenſation, o: 
5c 0, +37: otherwiſe, ſhall take any particular Stipend 02- Salary: to ſing fo} 
any Soul, no2 have, 02 occupy by himlelk, oz by any other to his (ſe, 


ficed with 
Cure to Farm any Patlonage o2 Uicarage in Farm, of the Leaſe o2 Gzant ak anp 


any Fare. Werſon 02 Perſons, no2 take any Pꝛofit o: Rent out of any. ſuch 


care, Farm, upon Pain to fozfeit Fozty. Shillings foz every ſuch Cleck 
that he, oz anp to his Ale, ſhall occupy, 02. have any luch Stipend 


02 Farm: contrary to this preſent. ac, and upon Pain to lofe Ten 


Times the Ualue of ſuch P2ofit 02 Rent as he ſhall take out of any 
ſuch Farm after the ſaid Feaſt, The one Half of: which Foxfeitures 
to be to the King our Sovereign Lo2d, and the other Wotety to him 
that will ſue fo2 the ſame by Oziginal TUrit, Bill, Plaint ok Debt, 
oz by Inkozmation in any of the King's: Courts, in which Suit and 
Action no (Wager of Law ſhall be admitted fo2 the Dekendant, no? 
any Eſſoin 02 Pzotefion allowed. 

pie Sect. 31. Pꝛovided alway, That no Deanry, Archdeaconry, Chan. 
cellozſhip, Treaſurerſhip, Chanterſhip, o2 Pꝛebend, in any Cathedzal 


not Bene- 
8 with g2 Collegiate Church, noꝛ Parſonage that hath a Gicar indued (en 
dowed) no2 any Bencfice perpetually appꝛopziate, be taken oz compe- 


heuded under the Pame of Benelice having Cure ok Souls, in any 
Article afoze ſpectficD. | | 3 
Not to keep Sect. 32. JNovided alſo, and be it enaded by the Authozity afoze- 
« Tanbou'e ſaid, That no Spiritual Perſon oz Perſons Regular, oz Secular, of 
Loud what Eſtate, Degree, 02 Condition ſoever he be, oz they be, from the 
1ſt of April next coming, have, uſe, oz keep, by him, oz themſelves, 
oꝛ by any Perſon. oz Perſons to his 02 their Uſe o2 Commodity, any 
Manner of Tanhouſe oz Tanhouſes, to be uſed oz occupied to his o: 
their own Uſe oz Behook, no2 have, tiſe, oz keep any Manner of 
Brewhouſe oz Brewhoules, to any other Uſe, Intent 02 Behook, 
than only to be ſpent and occupied in his oz their own Houſes, upon 
Pain to fo2feit fo2 every Month ſo uſing and occupying any of the 
ſaid Miſteries oz Occupations 10 1. one Moiety to the King, and the 
other to him that will ſue koz the ſame by D2iginal TUrit, Vill, Plaint 
of Debt, oz Inkozmation, in any of the King's Courts; and no (ia 
ger of Law, no2 Eſſoin, oz Pꝛotection to be therein allowed. 1 
Sect. 33. Is a PNovilo, That the Widows of Moblemen Marrying 
again under their Degree, may pet retain Chaplains as bekoze, aid 
fluch Nee have a Licence to hold two Benefices, Vide Chap. 
„ „ . : | 5 
„ 4 Seck. 34 


r, Chap. XXXVI 


Farms, Ee. ly Expences of their Pouſholds, oz fo? their Carriages oz Journeys 
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Set. 34. P2ovided always, That every Spiritual Perſon oꝛ Per- Farms, #-. 
cons having Lands, Tenements, o2 other Poſſefſions in the Right Ny ve 


of their Houſes, above the yearly QUalue of Eight hundzed Marks, ſufficient of 
may keep and retain in their Occupation and Manurance, as much of tbeir 0%» 


Lands to 


their laid Lands and Tenements, and other Poſſeſſions, as ſhall be aint 


neceſſary and ſufficient foz Paſturage of their Cattel, and fo2 Til- their Hou 


lage of Com, to be employed and ſpent fo2 the only Baintenance, "= ©* 
Suſtentation and keeping of his oz their Houſholds and Hoſpitalities, - 
without Fraud oz Covin ; any Thing in this pzeſent At to the con- 
trary thereof notwithſtanding. | | 
Set. 35. Pꝛovided alway, That it map be lawful to every Spitt- ES 
tual Perſon-02 Perſons to take in Farm any Meſes, Manſions, 02 <1, 
Dwelling houſes, having but only Oꝛchards oz Gardens in any City, Garden co 
»3ozough, and Town, koz their oton Habitation 02 Dwelling ; any ell in. 
Thing in this A to the contrary notwithſtanding. So that no Per- 
ſon ſpiritual, other than be above pꝛovided foz, fo2 their Non reſidence, 
have any Liberty of Non-teſidence by Colour of this ÞP2oviſo, Stat. K01-reg. 
21 8. e. 13. R dence: 
Note PM, Reaſon and Policy of enacting the above Statute is well 
explained by Hobart in the Caſe of Colt and Glover. pag. 157, to 
which I refer the Reader. 
In an Action or Information brought upon this Statute againſt a Pleading to 


Parſon for taking Farms, it is a good Piea for the Defendant to plead, this Statute. 


Non habuit ſen tenuit ad firmam contra formam ſtatuti; and the De- 

fendant may upon ſuch Plea give in Evidence, that the Farm was 

for the Maintenance of his Houſe, &c. according to the Proviſo in %, BulP. 
the Statute, by Fits and Shelley. But Baldwin Chief Juſtice contra, 14. 

that he ought to plead that Matter ſpecially, elſe cannot give it in 

Evidence. Bro. Action ſur le ſtatute 3. Savil 32. And the Writ 
grounded on this Statute ought to be 75 tam for the King and Par- 
ty, Gc. therefore a Writ being brought which demanded the whole 
Penalty for the Party, was ruled not to be good. And note the Sta- 
tute need not to be mentioned in the Writ. Bro. Actions ſur le ſta- 
tute 4. 

And ſee the Caſe of Hitchcock and Thurland. Trin. 27 El. B. R. 3 Leon. 122, 
In an Action on the ſaid Statute it was held, That if any ſuch Leaſe 
be made (at ſupra Set. 1.) at this Day, the Leaſe is not void. But 
the Words Such Leaſes, in Sec. 3, extend only to ſuch Leaſes, made 
before the Feaſt of St. Michael (as is therein mentioned) and which 
had not been aliened before the faid Feaſt ; and tis there ſaid to have 
been formerly ſo reſolved in one Underwood's Caſe. 

Note (as to Sect. 31, ſupra) the Opinion of Hobart in the Caſe of #% 157. 
Colt and Glover, That Biſhopricks are not Benefices within this Law ; 
lo that if a Parſon takes a Biſhoprick, it avoids not his Benefice by 
Force of this Statute, but by the antient Common Law it is void, 
as is holden 11 H. 4. 60. But notwithſtanding Hobart's Opinion, it 
appears clearly in the ſaid Caſe, 11 H. 4, 'Fhat a Biſhoprick was then 
admitted to be a Benefice, the Words of Thirning and the other 
Judges being Onant un home Benefice eft cree m Eveſque le primer Cod. 179. 


ſerra Void, &c. Vide Chap. 1. and Chop. 2. 


Mmm CHAP. 
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21 H. 8. c. 13. 
Seck. 26, a- 
gainſt Non» 
reſidence. 
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Of Refidence and Mon reſidence. 


S the Law doth oblige every beneficed Perſon to attend the Cure 
and perform the Duty of the Incumbent thereof, and doth pro- 
vide for the puniſhing of all Perſons diſturbing him doing the ſame, 


or breaking the Peace of the Church, and doth reſtrain him from di. 


ſtracting himſelf unneceſſarily with other Affairs; ſo for the better 
and more conſtant Performance of his Duty, Reſidence upon his Be. 
nefice by Law is enjoined him, for it hath been enacted, That ag wel 
every Spiritual Perſon now being promoted to any Archdeaconry, 
Deanry, oꝛ Oignity in any Monaſtery oz Cathedzal Church, oz other 
Church conventual oz collegiate, oz being beneficed with any PÞarſg. 
nage oz Uicatage, as all and every Spiritual Perſon and Perſong 
which hereafter ſhall be pzomoted to any of the ſaid Dignities o; 
Benelices with any Parſonage o2 Uicarage, from the Feaſt of St. 
Michael the Archangel next coming, ſhall be perſonally reſident, and 
abiding in, at, and upon his ſald Dignity, Pꝛebend oz Benefice, oz at 
one of them at the leaſt. And in caſe that any ſuch Spiritual Per: 
ſon, at any Time after the laid Feaſt, keep not reſident at one of his 
ſaid Dignities, Pꝛebends oz Benefices, as is afozeſatd, but abſent 
himſelf wilfullp by the Space of one Month together, oz by the 
Space of two Months, to be accompted at ſeveral Times in any one 
Pear, and make his Reſidence and Abiding in any other Places by 
ſuch Time, that then he ſhall fozfeit ko: every ſuch Default Ten 
Pounds Sterling ; the one Half thereof to the King our Sovereign 
Low, and the other Half of the ſame to the Party that will ſue fo; 
the ſame in any of the King's Courts by oziginal Irit of Debt, 
Bill, Plaint o2 Inkozmation: In which Action and Suit, the De- 
rays ſhall not wage his Law, noz have any Eſſoin oz Pyotettton 
allowed. 

And if any Perſon oz Perſons pꝛocure 02 obtain at the Court ol 


for procuring Rome, O02 elſewhere, any Manner ok Licence oz Dilpenſation, to 


Licence, &c. 


Proviſo for 
Perſons in 
the King's 


Service, Oc. 


be non-reſident at their ſald Dignities, Pꝛebend o2 Benefices, contra- 
ry to this Act, that then every ſuch Perſon oz Perſons putting in 
Execution any ſuch Dilpenſation oz Licence fo2 himſelf, from the (aid 
firſt Day of April, in the Pear of our Lozd God, M. D. and XXX. 
ſhall run and incur the Penalty, Damage and Pain of Twenty 
Pounds Sterling, fo2 every Time ſo doing, to be fozfeited and rc 
covered, as is aboveſaid, and ſuch Licence oz Diſpenſation ſo pꝛo⸗ 
cured, o2 to be put in Erecution, to be void, and of none Effect. 
Pꝛobided always, That this AX of Non-reſidence ſhall not in al 
wiſe extend, ne be pꝛejudicial to any ſuch Spiritual Perſon as ſhall 
chance to be in the King's Service beyond the Sea, no2 to any Per- 
ſon oz Perſons going to any Pilgrimage o2 holy Place beyond the 
Sea, during the Time that they ſhall ſo be in the King's Service, o. 
in the Pilgrimages going and returning home; Moꝛ to any Scholal 
o· Scholars being converſant and abiving koz Study, without Fraud 


oz Covin, at any Ciniverſity within this Realm oz without, ny 
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- no2 to any Chaplain of any of the Knights of the honourable Ozder 
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any ok the Chaplains of the King's o: Queen's, daily o: quarterly Befdcnec, 
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attenving and abiding in the Rings 02 Queen's moſt Doncurable Soc. | 
pouthotds 3 no: £0 any of the Chaplains of the Pince 02 Princeſs, Or f 
02 any. of the-King's o Queen's Childzen, Byethzen oꝛ Stſters, at⸗ || 
tending daily in their Honourable Houſholds, during ſo long as they 9 


ſhall attend in any ok their {aid Houſholds ; noz to any Chaplain of 
any Archbiſhop o2 Bilhop, oz of any Spiritual oz Tempozal Lozds of 
the Parliament, datiy attending, abiding and remaining in anp of 
their honourable Houtholds ; no2 to any Chaplain of any Dutcieſs, 
Marqueſs, Counteſs, Uilcounteſs oz Baroneſs, attending daily and 
abiding in any of their honourable Houſholds ; no2 to any Chaplain 
of the Lord Chancelloz o2 Treaſurer of England, the King's Cham- 
berlain, 02 Steward of his Houſhold fo2 the Time being, the Trea- 
ſurer and Controiloz of the King's moſt honourable Houſhold fo2 the 
Time being, attending daily in any of their honourable Pouſholds; 
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of the Garter; oz of the Chief Juſtice of the King's Bench, Tiar⸗ 
den ok the Pots, 02 allo of the aſter of the Rolls; noz to any 9 
Chaplain of the King's Secretary and Dean of the Chapel, oz 4m- 0 
ner fo2 the Time being, daily attending and dwelling in aup their 1 
Houſholds, during the Time that any ſuch Chaplain oz Chaplains il 
thall abide and dwell, without Fraud oz Covin, in any of the ſain 
honourable Houſholds, nc2 to the Maſter of the Volls, oz Dean of 
the Arches, noz to any Chancello: o: Commiſſary of anp Archbiſhop 
02 Bilhop ; noꝛ co as many of the Twelve Maſters of the Chancery, 
and Twelve Advocates of the Arches, as be oz hereafter ſhall be 
Spiritual Men, during lo long Time as they ſhall occupy their ſaid 
Booms and Officers; no? to any ſuch Spiritual Perſons as ſhall hap- 
pen by Injundſon of the Lord Chancelloz, oz the King's Council, tg 
de bound to any daily Appearance and Attendance to anſwer to the 
Law, during the Time of ſuch Injunction. 
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Pꝛovided alſo, that it ſhall be lawful to the King's Highneſs to give King's Char- 1 
Licence to every of his own Chaplains fo2 non reſidence upon their lain 1 
Benefices ; any Thing in this pzeſent AZ contained to the contrary =_— 
notwithſtanding. ii 1 

P2ovided always, That every Dutchels, Harchioneſs, Counteſs, Chapter 9 1 


Baroneſs, Widows, which have taken, oz that hereaftcr ſhall take « Ducches, 
any Husbands under the Degree of a Baron, may take ſuch Number 8 
of Chaplains, as is above limited to them being CUidows ; and that 
every ſuch Chaplain map purchaſe Licence to have and take ſuch Mum⸗ 
ber of Benefices with Cure of Soul, and have like Liberty ok Non- 
reſidence, in Manner aud Foꝛm as they might have done ik their laid 
Ladies and Hiſtreſſes had kept themſeives TUipows z; any Thing in 
= preſent Act contained to the contrary notwithſtanding, Stat. 2 1 
» 0, cap. 13, 5 
And 3 it was enacted as followeth, here in the Parlia- <5 E. s. 6. 
ment hoiven at Weſtminſter in the Twenty firſt Pear of the Reign of | 
our Sovereign Low King Henry the Eighth, it was among other 
Things ozdained and provided, that certain honourable erſons, as 
well Spiritual as Tempozal, ſhall have Chaplains beneficed with Cure, 
to ſerve them in their honourable Þouſes, which Chaplains ſhall not 
ncut the Danger of any Penalty o2 Fozfeiture made 02 declared in 
the ſame Parliament fo2 Mon reſidence upen their laid Bcnefices, o2 
ko? obtaining Licences oz Diſpenſations of Pluralitics. Jn the 
| | | M m m 2 | whlch 


364 The Clergy-Man's Law: Or, Chap. II 


- Reſidence, which Aﬀ, no Pꝛoviſion wag made koz any of the King's Judges gf 
ON his High Courts, commonly called the King's Bench and the Coy, 
| mon Place, except only fo2 the Chief Judge of the King's Bench, 

no2 fo2 the Chancelloz, noz the Chief Baron of the King's Exchequer, 
no2 fo? any other infcrfo2 Perſons, being of the King s moſt Ponour⸗ 
able Council, as by the ſaid Act may appear. . 
Chaplains of TUherekoze it is 02datned and enacted by Authozity of this pꝛelent 
Judges, Ec. Parliament, That as well every Judge of the ſaid High Courts, 
und every of the Chancelloꝛ and Chtef Baron of the ſaid Erchequ 
the King's General Attozney, and General Sollicitoz, which foz the 
Time is, be, oz ſhall be, (hall and may from hencefozth at his Liberty 
retain and have ſingularly to every of them in his Houſe, 02 attendant 
to his Perſon, one Chaplain having one Benefice with Cure of Souls, 
which may be abſent from his ſaid Benefice, and not reſident upon 
the ſame : The ſaid Statute made in the laid One and Twentieth 
Pear, 02 any other Statute, Act oz O2dinance made to the contrary 
in any wile notwithſtanding. Stat. 25 H. 8. c. 16. | 
28 - * And it is farther enacted, TUhereas in the Parliament begun at Lon. 
3 above don on the Third Day of November, in the Twenty firſt Pear of 


fons above 


the Age of the Reign of our Sovereign Low King Henry the Eighth, and from 
— * ag thence adjourned and pꝛorogued to the Palace of Weſtminſter, the 
and not to Seventeeth Day ok December then next enſuing, amongſt other good 


8 Acts and Oꝛdinances then and there by the Authozity of the laid Par: 
re Studen llament, it was eſtabliſhed, ozdained and enacted, That as well every 


are Students 


ax FY « « _ 2 


| 

in the Uni- Spiritual Perſon, then being pꝛomoted to any Archdeaconry, Deanty 

verſities, &. gy Dignity in any Monaſtery oꝛ Cathedzal Church, 02 other Chutch 

conventual oz collegial, o: being beneficed with any Parſonage oz { 

Cicarage, as all and every Spiritual Perſon and Perſons, which : 

ſhould after the Feaſt of St. Michael the Archangel, which was in ( 

the afozeſaid One and twentieth Pear of the Reign of our Sovereign 0 

Lozd King Henry the Etghth, be pꝛomoted to any of the ſaid Dignt- fi 

ties 02 Benefices with any Parſonage 02 Uicarage, ſhould from the ti 
4 ſaid Feaſt of St. Michael the Archangel, be perſonally reſident and E 
4  dbiding at and upon his ſald Dignity, Pꝛebend 02 Benefice, oz at one Ne 
. of them at the leaſt. And in caſe any ſuch Spiritual Perſon at any fr 
1 Time after the ſaid Feaſt, kept not reſidence at one of his ſaid Dig: n1 
1 nities, Pꝛebend 02 Benefices (as is afozeſaid) but abſent himſelf wil ſi 
#1 fully by the Space of one Month together, oz by the Space of two ſp 
„ Months, to be accounted at ſeveral Times in any one Pear, and ot 
1 make his Reſidence and Abiding in any other Places by ſuch time, if 

q that then he ſhall fozfeit fo2 every ſuch Default Ten Pounds Sterling, 
4 as in the ſame Act moze plainly doth appear. In which At, among ſit 
| other P2oviſions contained and ſpecified in the ſame, it was p2ovided, rel 
5 That the ſaid Act ok Mon⸗reſidence ſhauld not in any wiſe extend, ne no 
A be p2cjudicial to any Scholar oz Scholars, being converſant and abiding the 
$ foz Study withaut Fraud oz Covin at any Univerſity within this Ut 
5 Realm, oz without, as by the ſame Pꝛobiſion doth alſo appear mo2e at din 
large. Sithence the making of which good Act and Statute, divers the 
= and and many Perſons being beneficed with Cure of Souls (as is d- Phi 
fozeſaid) and being not apt to Study by reaſon ok their Age oz other- and 
| wiſe, ne never intending befoze the making of the ſaid Act to travel din; 
A in ſtudy within any the ſaid Univerſities fo2 the increaſe of Lear! N? f 
5 ing, but rather minding and intending their own Caſe, ſingular Lucke D 
* and Pleaſure, by the ſame Pꝛobiſion colourably to detraud the 7 


*. 
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dod Statute and Dzvinance, do daiſy and commonly reſozt and re- Relivence, 
pair to the lald Univerſities of Oxtord and Cambridge, and to either 8 
ok them, where they, under the faid Pꝛetence and Colour of Study, do 
continue and abide, living diffolutely, nothing profiting themſelves by 
Study at all in Learning, but conſume the Time in Idlenels, and in 
other Paſtimes and infolent Pleaſures, giving Occaſion and evil Ex- 
ample thereby to other yoting Men and Students within the ſaid Unt- 
verſities, little o2 nothing regarding their Cure and Charge of Souls, 
contrary to the Minds and Intent of the Bakers of the afozeſaid 
good Statute and Ozdinance, And alſo, divers and many old bene- 
ficed Men have and do continually remain there, never ererciſing noz 
pꝛadiſing their Learning to the Example of Girtue and Maintenance 
of the Commonwealth, in Diſcharge of their Conſcience, accozding 
to their Duty, having nevertheleſs, and occupying ſuch Rooms and 
Commodities as were inſtituted and o2datned fo2 the Maintenance and 
Relicf. of pooz Scholars, to the great Hindzance and Detriment of 
2 it therefoze enacted by the King our Sovereign Lozd, with the 
aſſent of the Lo:ds Spiritual and Tempozal, and the Commons in 
this p2eſent Parliament aſſembled, That all and ſingular Spiritual 
Perſon and Perſons, which now be, o2 hereafter ſhall be to any Be- 
nefice 02 Benefices promoted as fs afozeſaid, being above the Age of 
Fozty Pears, (the Chancelloz, Atce-Chancelloz, Commiſſary of the Peron: er- 
ſaid Univerſities, 02 any of them, CUardens, Deans, Pꝛovoſts, Pꝛe⸗ <*et<* 
ſidents, Rectozs, Maſters, J2incipals and other Head Rulers of 
Colleges, Halls and other Houſes o2 Places Cozpozate within the 
ſaid Univerſities, 02 any of them, Dockoꝛs of the Chair, Readers of 
Divinity in the Common Schools of Divinity in any of the laid 
Univerſities only excepted) ſhall be reſident and abiding at, and upon 
one of their laid Benefices, acco:ding to the Intent and true Mean⸗ 
ing of the ſat fozmer Ack, upon fuch Pain and Penalties as be con⸗ 
tain:d in the (aid fozmer Act made and appointed fo2 ſuch beneficen 
Perſons fo2 their Mon-reſidence. And that none of the ſaid beneficed 
Perſons being above the Age afo2eſatd, except befo2e excepted, ſhall 
from hencekozth be excuſed of their Non-reſidence upon the ſaid Be⸗ 
nefices, fo2 that they be Students oz reſiant within the laid Cnſver- 
lities, 02 any of them; any P2oviſo, o2 any other Clauſe o: Sentence 
ſpecified o2 contained in the ſaid fozmer Act of Non-reſidence, 02 any 
ons Thing oz Things to the contrary hereof in any wiſe notwith- 
anding. | 
And over this, be it enacted by the Authozity afozeſaid, That all and belserhios 


ſingular ſuch Benckiced Perſons being under the Age of Fo2ty Years, . 
reliant and abiding within the laid Univerſittes, o2 any ok them, ſhall of ase ab. 9 
not enjoy the Pzivilege and Liberty of Mon reſidence, contained in ng nge. 1 
the Pꝛoviſo of the ſaid fozmer Act, made fo2 the Scholars ok the laid Wl 
Untverſities, oz any of them, unleſs he oz they be pꝛelent at the oz 
dinary LefFure and Lectures, as well at home in their Houſes, as in 
the common Schwl oz Schools, and in their pꝛoper Perſon keep So- 
philms, Problems, Diſputations and other Exerciſes ok Learning, 
and be opponent and relpondent in the lame, accozding to the Ox- 
dinances and Statutes of either ok the ſaid Univerſities, where he 
22 they ſhall be lo abiding 02 reſiant; any Thing contained in the lald 
12ovilo oz kozmer At to the contrary notwithſtanding. | , 
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Ka . Pzovided alway, That this Ad ſhall begin to .take Effet at the 
See. Feaſt of St. Michael the atchangel next coming, and not be⸗ 


Proviſo for Dꝛobided alway, That this Act, no2 any Thing therein contained, 
arp I ſhall extend to any Perſon oꝛ Perſons, which now is, oz hereafte; 
con ſhall be Readers of any publick 02 common Lefure-in Divinity, Lay 
Civil, ÞPhpſick, Philoſophy, Humanity, o2 of any of the Liberal Sc. 
ences, 02 publick oz common Interpꝛeters oz Teachers of the Debely 


Tongue, Cady oz Ozeek, in whatſoever College oz Place of anp of 
the ſaid Univerſities the ſaid Perſons foz the Time being ſhall rea 
the ſaid comman oz publick Ledures: Noz pet to any Perſon 02 Pet: 


ſons, after a2 above the Age of Fozty Years, which ſhall reſozt eg 
any of the (aid Univerſities, to proceed Doitozs in Divinity, Law 
Civil, 02 Phyſick, foz the Time of their ſaiv Pꝛoceedings, and exe. 
cuting of ſuch Sermons, Diſputations. oz Lectures, which they be 
bound by the Statutes of the Univerſities there to do fo2 the ſaid 

Degrees (o obtained. Stat. 28 H. 8. c. 14. e 
33 H. 8. 28. And after it was enacted, Mhere in the Parliament holden at Wet. 
Chaplains of minſter, in the One and twentieth Pear 07 pour moſt gracious Reign, 
Councellors it was amongſt other Things 0:dained and provided, Chat certain 
of Courts, honourable Perſons, and other ok pour Highneſs Councellozs and 
Sc. Officers, as well Spiritual as Tempozal, ſhould and might have 
| Chaplains beneficed with Cure, to ſerve and attend upon them in 
their Houſes, which Chaplains ſhall not incur the Danger of any Þe: 
nalty o2 Fozfeiture made 02 declared in the ſame Parliament, foz 
JNow-reſidence upon their (aid Beneftces, 02 fo2 obtaining Licences 02 
Dilpenſations of Pluralities, in which Act no Pzoviſion is made fo? 
any the Head Officers of your G2aces ſeveral Courts of your Dutchy 
of Lancaſter, the Courts of Augmentations of the Revenues of 
your Highneſs Crown, the Firſt⸗ Fruits and Tenths, the Matter of 
your Majeſty's Wards and Liveries, the general Surveyozs of pour 
G2ace's Lands, and other pour Gzaces Courts. | 
88 Jn Conſideration whereof, it may pleaſe pour Majeſty, That it 
chy of Lan- WAP be enacted by your Highneſs, with the Aſſent of the Lozds Spi 
caſter, &. titual and Tempozal, and the Commons in this pzeſent Parliament 
aſſembled, and by the Authozity of the fame, That the Chancelloz of 
the ſaid Court of the Dutchy of Lancaſter, the Chancelloz of your 
Dfghnels Court of Aiiginentations, the Chancelloz of pour Gates 
Courts of Firſt Fruits and Tenths, the Maſter of pour Highneſs 
TUards and Liveries, and every of your Gzace's general Sur vevozs 
of your Þighneſs Lands, the Treaſurer of pour G2ace's Chamber, 
the Treaſurer of your Highneſs Court of Augmentations, and the 


G20om of your G2ace's Stole, and every of them fo2 the Time be⸗ 


ing, ſhall and map retain ſingularly to every of them in his Houle, 
oz attendant upon his Perſon, one Chaplain having one Benefice 
with Cure of Souls, which may be abſent from the ſaid Beneficc, 
ond Nonreſident upon the lame; the ſald Statute made in the ſaid 
One and twentieth Pear of your moſt gracious Reign, oz any other 
Statute, At oz Ozdinance made to the contrary in any wiſe notwith: 
| ſtanding. | | 
f bong Bac | Pate alway, and be it enacked by the Authozity afozeſ-id, That 
lains ro re- Ebery Of the (aid Chaplains ſa being beneficed as is afo2cſaid, and 


Fair ro their dwelllng with any the Officers atoze-named, ſhall Perſonally 11 
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two Times in every Year at the leaſt to his ſaid Benefice and Cure, 
and there to tarry and abide by the ſpace of Eight Days, at every 
ſuch Time at the leaſt; to viſit and inſtruck his ſaid Cure, upon the 
Jain to kozkeit fo: every Time (o failing, Fozty Shillings; the one 
Moietpy thereof to the King our Sovereign Lozd, the other to ſuch 
as will ſue fo2 the lame by Action of Debt, Bill, Plaint 02 Jnfoz- 
mation in any of the King's Courts of Recozd, in which Suit no 
Eſſoln, Pzotection 02 Mager of Law ſhall be allowed. Stat, 33 H. 8. 
28. 5 
By the Statute of the 21 H. 8. c. 13, every Spiritual Perſon qua- 
lifed to hold two Benefices, is to be reſident upon one of his Digni- 
ties, Prebends or Benefices, Oc. and if he be reſident upon one of 
them, it ſuffices ; but if a Man be choſen Goſpeller in a Cathedral 
Church, and be there reſident, this will not be to the Diſcharge of 
his Reſidence upon any Dignity, or Benefice with Cure that he ſhall 
poſleſs therewith, as was held by Popham and Clinch. So if a Vicar 
in a Cathedral Church hath a Benefice with Cure, he ought to be re- 
ſident upon it, for he is not properly a Vicar, although he be ſo called, 
he having neither Vicarage nor Cure of Souls, Paſch. 41 Eliz. B. R. 
Broughton v. Gouſley. 3 Croke 663, but the Cauſe was adjourned, 
the other Judges being abſent, and after compounded. 27 H. 8. 10. 
Proke Action ſur le Stat. 2 per Cur. 27 H. 8. 10. Broke, ſurmiſe and 
ſuggeſtion 24. And it is ſaid, that to be reſident on a Prebend, is a 
ſufficient Reſidence, and thereby that a Prebendary is excuſed from 
being reſident on a Benefice with Cure. 27 JI. 8. 10. Broke Action ſur 
le Stat. 2. 27 H. 8. Broke Surmiſes and Suggeſtion 24. So in Afton's 
Caſe. Hill. 45 Eliz. C. B. 4 Coke 119. If a Baron hath three Chap- 
lains, and each of them hath two Benefices, and afterwards the Ba- 
ron dieth, they ſhall enjoy their Benefices with Cure, if lawfully ſet- 
tled in them before; but although each of them be reſident, and 
dwelling upon one of their reſpective Benefices, yet they ſhall be pu- 
niſhed for not being reſident upon the other, as was Parſon Boyton's 
Caſe. Coke 4. fol. 119, and they ought to have of the King a Nor: ob- 
ſtantèe in the Diſpenſations for their Pluralities. See Mich. 4 Car. B. R. 
Green v. Guy 1 Croke 146. T6: 
the 21 H. 8. c. 13, there is no expreſs Proviſion made to excuſe any 
Perſon from being reſident upon any of his Benefices, by having been 


Geſtdence, 


— - 


8 
A 


A Goſpeller 
or Vicar reſi 
ding in a Ca- 
thedral, not 
thereby diſ- 


charged of 


his other 


Cure. 


As to which Matter, I conceive, that although by the Statute of 9. If he that 
was ſuch 

Chaplain be- 
ing duly re- 


a Chaplain to any Perſon, after his Attendance is determined, not to fident upon 


excuſe other Perſons enabled thereby to hold more than one Benefice 


hold more than one Benefice, if he be duly reſident upon any one of 
his Dignities, or Benefices with Cure, is not puniſhable by the ſaid 
Act; becauſe this Act doth only require, that he ſhall be reſident in, 


One 0 


15 


Benefices be 


by Diſpenſation ; yet he that is duly qualified, and diſpenſed with to puniſhable. 


at and upon his Dignity, or Benefice, or at one of them at the leaſt ; 


ſuch Interpretation is to be made of that Act as ſhall make the ſame 
practicable, that is, that the Liberty and Benefit given thereby to Per- 
fons qualified by Birth, Degree, or Service for holding more than one 
Benefice, may be enjoyed, which is impoſſible, if by reaſon of the 
lame Act, Perſons having more Benefices than one be reſtrained from 
being abſent from any one of them by the Space of one Month together, 
or by the Space of two Months, to be accounted at ſeveral 'Times in 
any one Year, And I ſuppoſe, that if a Pluraliſt, though duly - 
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Reſidence, ſident upon one of his Benefices be puniſhable by this Act for not be. 
WAA) ing reſident upon his other, that a Non obſtante had of the King, he. 
| fore ſpoken of, will not ſave him from the Penalty thereof, becauſe 
all Licences and Diſpenſations to be non-reſident, contrary to the ſaid 
Act, are thereby made void, and of none Effect, with a Proviſion, that 
it ſhall be lawful to the King to give Licence to every of his ohn 
Chaplains to be non-reſident, but no Proviſion for his licenſing of 

other. | ** 
1W.&M. And it is alſo declared and enacted, That no Difpenſation by Non 
7 156 Non Obſtante of o; to any Statute, 02 any Part thereof, ſhall be allowed, 
Lame but that the ſame ſhall be held void and of no effect, except a Dilpen: 
ſation be allowed of in ſuch Statute z and except in ſuch Caſes ag 
ſhall be ſpecially pꝛobided ko; by one o2 moze Bill 02 Bills to be paſſed 
during this pzeſent Seſſion of Parliament. And it is alſo declared, 
That the pzetended Power of ſuſpending of Laws, oz the Execution 
of Laws by Regal Authozity without Conſent of Parliament is ilie⸗ 


] 
Archbiſhop's gal. Stat. 1 W. and M. Declaring the Rights and Liberties of the | 
— in Subject, & c. SI. 2. cap. 2. But I conceive, that if an Perſon having 5 
ens more than one Benefice (eſpecially with Cure) by ſufficient Diſpenſa- | 
tion, be puniſhable (being reſident upon one of them) for not being ; 
alſo reſident upon his other, he is only puniſhable in the Eccleſiaſtical > 
Court, and as an Offender againſt the Eccleſiaſtical Law, and not a- c 
gainſt the aforeſaid Statute of 21 H. 8, and that chiefly by reaſon of [ 
the uſual Proviſo in the Archbiſhop's Diſpenſation to hold two Bene- v 
fices with Cure, which is this, Proeiſo ſemper in qualibet predifia- h 
rum Eccleſiarum tum ea qua majorem ob partem te abeſſe contigerit, 
tum altera in qua perpetuam &. perſonalem re ſidentiam feceris treſde- ri 
cim quotannis Conciones juxta Ordinationes Eccleſiz Anglicamæ edi. v 
tas, in ea parte habeas ipſique ſacrum Dei verbum ſincere, religioſe te 
& reverenter trattes, ubique in eodem Beneficio, a quo te magis abeſſ: tl 
contigerit, per duos tamen menſes quotannis Hoſpitalitatem exerceas, fe 
N eoque tempore pro illius beneficis fruttibus & commodis Parochiæ ejus be 
4 in dolas præſertim egenos & pauperes (quantum poteris) ſuſtentes & WF '"' 
4 releves. ( Ouare.) 2 
if Bihopsbe It may be a Queſtion, Whether Biſhops, for their being not reſident WF ( 
1 Fable upon their Biſhopricks, are puniſhable by the Statute of 21 H. 8. c. 13, WW © 
4 on-re- g . lo 
i dene. and ] conceive that they are not punithable thereby, for that the ſaid WF *® 
Statute enjoins Reſidence to Perſons promoted to any Archdeaconry, We | 
„ Deanry or other Dignity in any Cathedral Church; which other Di- th 
bl nity is to be conſtrued to extend only to Dignities of like or inferior 1-1 
k Nature, and not to Biſhopricks, which are of a ſuperior Nature. But [0 
> though an Archbiſhop or Biſhop be not tied to be reſident upon his Y 
W | Biſhoprick by the Statute of 21 H. 8, yet they are thereto obliged by MW 1 
N the Eccleſiaſtical Law, and may be compelled to keep Reſidence by 
* Eccleſiaſtical Cenſures. And if a Biſhop hold in Commendamn an Arch- We 1 
'$ deaconry, Deanery, or like inferior Dignity, Parſonage, or Vicarage mas 
* with his Biſhoprick, he is puniſhable by the ſaid Statute, if according het 
| to the fame he be not reſident upon ſuch Dignity, Parſonage or V. ne 
| carage, and that tho' he be conſtantly reſident upon his Biſhoprick he R 1 
. ſhall not be excuſed thereby. 1 M- 
| To be reſ- The Reſidence required in the Statute of 21 H. 8. c. 13, is to be * 4 
if dent in the underſtood to be in the Houſe belonging to the Dignity or Benetice nor 
Parſonage of which a Parſon is the Incumbent ; and therefore, if a Parſon be 1 
; reſident WF E 
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reſident in the ſame Pariſh, in any other than the Parſonage Houſe, 
he is not free from the Penalty of this Law, Per Curiam. Paſch. 40 
Elia. B. R. Butler and Goodals Caſe. 6 Co. 21, and by Coke. Hill. 
8 Jac. C. B. Cannye v. Dr. Newman. 2 Brownlow and Gouldsborongh 
54, and by Gamwdy and Popham contra Clinch and Fenner. Mich: 39 
and 40 Eliz. Goodal v. Butler. 3 Cro. 590. ſame Caſe. Gouldsborough 
and Moor 540. And if the Incumbent doth demiſe his Houſe to 
another, and reſerve one Chamber, this doth not better his Caſe, Hill. 


keep the whole Houſe in his Hands and occupy it. Hill. S Fac. Car- 


be not any Houſe belonging to his Benefice wherein he may dwell, 
he is excuſed ; and ſo I ſuppoſe if by reaſon of its Meanneſs and 
gmalneſs it be unfit to entertain his Family; fo lawful Impriſonment 
without Covin is a good Excuſe of Non-refidency ; and it is ſaid, that 
it was holden in the Exchequer, Trin. 39 Elia, that Sickneſs without 
Fraud was alſo a good Excuſe, oi. if the Patent remove by the Ad- 
vice of his Phyſician, bozza fide, for better Air, and for the Recover 
his Health. Paſch. 40 Eliz. B. R. Butler and Goodal's Caſe. 6 Coke 
21, And generally to make a Perſon liable to the Penalties of the 
Statute, his Non-re{idence muſt be voluntary, and not by Compulſion 
or Reſtraint, Per Curiam. Trin. 30 Elig. B. R. Milliam Collins v. 
Edward Vaughan. 3 Cro. 100, and by Popham. Hill. 43 El. Goodal 
v. Butler. Gouldsborough 169, for the Words of the Statute are, It 
he abſent himſelf wilfully, 70 

The other Caſes wherein a beneficed Perſon may be excuſed if non- 
reſident, are expreſſed in the Statutes before ſet down; only this is to 
be noted, That if a Baroneſs, Gc. retaineth two Chaplains according 
to the Statute, and afterwards taketh one of the Nobility to Husband, 
the Retainer of theſe two Chaplains remaineth in force, and there- 
fore ſo long as they attend upon ſuch Baroneſs, (5c. they ſhall not 
be adjudged non-refident. Hill, 43 Hliz. C. B. AGfton's Caſe. 4 Coke 
118. b. 
Allo Note, Although in the Statute of 21 U. 8. c. 13, it is only 
ſaid, that the fame Statute ſhall not extend to any Spiritual Perſons 


lore the ſaid Statute it was enacted as followeth : 

Allo all Barons of the Exchequer claiming by their Pqivtledge, 
that they ought to make Anſwer to no Complaint out of the ſame 
J9lace, extend the ſame Pꝛiviledge unto Clerks abiding there, called 
[0 Ozders, oz unto Reſidence, and inhibit Ozdinaries that by no 
<Yeans, oz fo2 any Cauſe, (ſo long as they be in the Exchequer, oz 
it the King's Service) they ſhall not call them to Judgment. The 
Anſwer : Jt plcaſeth our Loꝛd the King, that ſuch Clerks as attend 
In his Service, if they offend, ſhall be cozreced by their Ozdinaries, 
like as other; tut ſo long as they are occupied about the Exchequer, 
they (hail not be bound to keep Reſidence in their Churches. This is 
acced of new by the King's Council. The King and his Anceſtozs 
lince Time out of ind have uſed, that Clerks which are employed 
in his Service, during ſuch Time as thep are in Service, ſhall not 
be compelled to keep Reſivence at their Benefices. And ſuch Things 
as be thought neceſſary fo2 the King and the Common-wealth, ought 
not to be faid to be pꝛejudicial to the Liberty of the Church, Stat. 
9 Ed. 2. c. 8. See Reziſter. fol. 58. b. | 

Nnnyo | If 


43 Elis. Goodal v. Butler. Goulagborough 169, no, though he doth 


riage v. Dr. Newman. 2 Brownlow and Gowldsborough 5 4+ But if there 
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Keftdence, 
Co bw 
A 


Impriſon- 
ment, c. an 
Excuſe. 
Vide 1 Cro. 
590. 

6 Co. 21. 


2 Bulſt. 18. 


as thall chance to be in the King's Service beyond the Sea; that be- 


9 Ed. c. 2. 8. 


Of Clerks 
employed in 
the King's 
Service. 
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2 
he 


Neltdence, | 


Co 


Concerning 
Information 
On 21 H. 8. 
C. 1 Jo S Co 


Stat. 1 W. & 
AM. cap. 26. 


Codex 939. 


If an Information upon this Statute of 21 H. 8. cap. 13, be to be 


brought for Non · reſidence, it may not be brought before the Juſtices 


1 


of Aſſize, and Oyer and Terminer; for the Statute doth not give ft 
but only in the King's Courts, where there may be Eſſoin, Wager of 
Law, or Protection, and that notwithſtanding the Statute of 21 Jac 
cap. 4. Mich. 4 Car. B. R. Green and Guys Caſe, 1 Cyo.'1 46, and 
ſee the ſame Book for this Matter, fol. 112. And Note, That in the 


Information it muſt be alledged, that the Party willingly abſenteg 


himſelf, Gc. or it will not be good. Trin. 30 Elis. B. R. Collins v. 
Faug han. 3 Cro. 100. And if there be two Informations brought at 
the ſame Time for the ſame Thing, the Party need not anſwer to ei. 
ther. Mich. 11 Fac. Pye v. Coke. Moor 864. 2 Rollis Abr. 576. 
Note alſo, That when an Action of Debt was brought againſt one 
as Rector of T. in the County of B. and the Defendant pleaded, that 
before Writ brought he was dwelling at B. in the County of YN, it 
was not allowed as a ſufficient Plea to abate the Writ ; for a Parſon 
ſhall be intended in Law to be reſident upon his Benefice, becauſe of 
the Cure of Souls which he hath there. 'The Caſe of the Maſters 


and Fellows of Magdalen College in Cambridge. Paſch. 13 Fac. 


11 Co. 70. And if in this Caſe he doth plead alfo that he hath ano- 
ther 3 yet the Plea ſhall not be allowed. 10 H. 6. 8. 7. H. 6. 
1. 8 H. 6. 37. | 

Sce alſo the Statute 1 V. and M. . 1. cap. 26, for veſting in the 
Univerſities the Preſentation of Benefices belonging to Papiſts ; where- 
in by Se. 6, *tis provided, That if any Perſon ſo preſented or nomi- 
nated to any Benefice with Cure, ſhall be abſent from the ſame above 
the Space of ſixty Days in any one Year, that in ſuch Caſe the aid 
Benefice ſhall become void. 

Note a Right Reverend Prelate in his late Codex, has under this 
Title of Reſidence, (5c. introduced ſomewhat touching Coadjutors to 
Incumbents, v1z. 2 
In caſe of any habitual Diſtemper fof Mind, whereby the Incum- 
bent is rendred incapable of the Adminiſtration of his Cure (as Frenzy, 
Lunacy, Gc.) the Laws of the Church have provided Coadjutors ; of 
theſe (ſays he) there are many Inſtances remaining upon our Books, 
both — and ſince the Reformation; and we find them given ge- 
nerally to Parochial Miniſters, but ſometimes to Deans, Archdeacons, 
Prebendaries, & c. And no doubt they may be given in ſuch Cafes at 
the Diſcretion of the Ordinary to any Eccleſiaſtical Perſon, having 
Eccleſiaſtical Cure and Revenue. 

The Powers conveyed are firſt in general Terms, the Office of a 
Coadjutor, and then in particular the Looking after the Cure, the Re- 
ceiving of the Profits and the Diſcharge of the Burdens, with an Obl!- 
gation to be accountable to the Ordinary when called upon. But the 
Biſhop confeſſes, that the Article for looking after the Cure is a late 
Clauſe, and not found in the antient Appointments of this Kind, even 
of thoſe ſince the Reformation, which extended no farther than the 
Adminiſtration of the Revenues. Not (ſays he) but the Office was al. 
ways committed to a Clergyman, who if not engaged in another 
Cure might take on him the ſpiritual Part alſo, and have it accord- 


ingly committed to him by the Biſhop: But this was properly no 


Part of the Office of a Coadjutor as ſuch, which anticntly related 
to the Temporalities only. 


: | And 


( 
( 
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Was, 
Y 
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And then the Biſhop adds an Extract out of Archbiſhop - }/þirg. Beſidence, | 
; Regiſter, fol. 131. vis. In the Reign of Queen Elizabeth AA 


r 2 r * S * a 


the Court of Wards had taken upon them to commit the Perſon 
and Revenues of a lunatick Incumbent to a Layman, who was 
his near Relation; againſt which the Archbiſhop objected as an 
Incroachment on the Eccleſiaſtical Juriſdiction, and proved the 
Charge by divers Teſtimonies out of the Records of Canterbury 
and London. And the Perſon to whom the Cuſtody had been 
committed being cited to anſwer the Charge of the Archbiſhop, 
and alledging nothing to the contrary, the Court thereupon made 
this Declaration, ig. This Court hath not any Power or Ju- 
« riſdiction to intermedle with or commit the Spiritual or Eccle- 
« ſiaſtical Livings or Poſſeſſions of any Spiritual Perſon, that is 
« Junatick or Non compos Mentis; but that the ſame refteth in 
* the Eccleſiaſtical Magiſtrates to appoint and difpoſe, as former- 
« jy hath been accuſtomed. But for the moveable Goods of the 
cc lid Incumbent Lunatick, and his temporal Poſſeſſions, the Court 
« will further conſider thereof, Gc. In Purſuance of which De- 
claration the ſaid Archbiſhop committed the Adminiſtration of the 
Spiritual Revenues to a Clergyman under the Stile of a Coadju- 
tor ; and afterwards by a ſeparate Inſtrument committed the Cu- 
ſtody of the Lunatick to the Perſon who had been appointed for 
the whole Care by the Court of Wards. | 

And Note in the Time of Archbiſhop 4bbot, the Office of fuch 
a Coadjutor was explained and enforced by ſpecial Rules, and Or- 
ders to be obſerved between the Miniſter and his Coadjutor in Point 
of the Profits, Gc. But Quere by what Authority thoſe Rules and 
Orders were made ; for the Biſhop has not inform'd us, nor where 
they may be found. 4 | 


C HAP. XXXVIIL 


Of Corporations fole and aggregate, and of 
the Statutes concerning Mortmain. 


. ls Y f x Effects of 
his being inſtituted to a Benefice with Cure, or otherwiſe charged \jjnigers1e- 


with the Cure thereof, and of all Things relating thereunto, I am galPoſleſſion. 

now to ſheiw what are the Effects of his legal Poſſeſſion, which is that 

by which a Clergy-Man doth become a compleat Incumbent of an 

Eccleſiaſtical Preferment againſt all Perſons whatſoever. Hil. 11 Fac. 

Needler v. IWWinten and Needham. 1 Brownlow and Gouldsborough 163. 

33 E. 3. 4. 13 Fac. Hitchins and Glover's Caſe. 1 Rolls 191. 4 El. 

Dyer 217. 33 H. 6. 24. 6 C0. 49. b. 7 Co. 26, whether the Poſſeſſion f 

be by a formal Induction, Inſtallation, or otherwiſe. v5 Tha = 
Firſt then of a Clergy-Man's being legally entitled to an Eceleſia- Pecleflaft. 

[tical Benefice or Promotion, there follows this immediate Effect, that: cal Secular 

ſuch Clergy-Man is at leaſt thereby an Eccleſiaſtical Secular Body Body Fal< 


Hz ſpoken of the ſeveral Duties of a Miniſter as the Effect of Mhatare the 


tick, or Ns 
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et ht. — 


©0202” - Politick, or Corporation ſole, or a Member of an Eccleſiaſtical Secu. 
AA Eccleſiaſtical Regular Bodies Politick are extinguiſhed within thi, 
Realm, ſuch were Abbot and, Covents.) A Clergy-Man by beins 
made a Biſhop, Prebend, Parſon, Vicar, or the like, becomes a Cor 

poration ſole. 1 Rolls Abr. 512. a. By being made Member of , 

Chapter, he is a Member of a Corporation aggregate, for ſuch is 3 

Dean and Chapter, and all other Corporations conſiſting of many, 

1 Rolls Abr. 512. a. And indeed by being made a Dean or Prebend 

of a Church, if he holds his Poſſeſſions ſingly he is a Corporation 

ſole, and yet with others he doth make a Chapter, and thereby is , 
Member of a Corporation aggregate, and fo the fame Perſon by be- 

ing Incumbent of the fame Preferment, may be both a Corporation 

ſole, and a Member of a Corporation aggregate. A Corporation ag- 

gregate is ſaid to be inviſible, immortal, and to reſt only in Intend. 

ment and Confideration of Law, and therefore can have neither Pre. 

deceſſor nor Succeſſor, nor can they commit Treaſon, be outlawed or 
excommunicated. 45 E. 3. 2. 3. b. Fitz. Corporations, &c. 11, They 


cannot appear in Perſon, but by Attornies, nor do Fealty, becauſe 


being an inviſible Body cannot appear in Perſon. 13 H. 8. 12. And 
the Continuance of either Sort of Corporations doth not depend upon 
the Preſervation of their Poſleſſions, as is ſaid. Paſch. 40 and 41 FI. 
the Dean and Chapter of Norwich's Caſe. 3 Co. 75, for a Corporation 
may be created without Lands, and though a Dean and Chapter 
ſhould part with all their Poſſeſſions, yet they remain ſtill a Corpora- 
tion to the Purpoſcs for which they were inſtituted; they have Focem in 
Capitulo, &c. Hill. 3 Car. B. KR. Haywood v. Fulcher. Jones 168, 
And if the Corps of a Prebend be a Manor, and nothing elſe, and 
the Manor be recovered from him by a Title paramount, yet this 
Corporation remains, he is a Prebendary ſtill, and hath Hrallum in 
Choro & HFocem in Capitulo, though he hath no Poſſeſſions. 15 Aae 
8. And ſo it is, becauſe by the Biſhop's Conſent they were incorpo- 
rated before they had Poſſeſſions, and after had Poſſeſſions aſſigned to 
them out of ſome of the Poſſeſſions of the Biſhoprick, which before 
were in common. Mich. 40 and 41 Elis. the Caſe of the Dean and 
Chapter of Norwich. 3 Co. 75. b. 10 Ch. 28, 25 Af. 28. 3 Cre. 79. 
Such Body This Effeſt of a legal Title, cz. of being thereby a Body Politick 


Foliick, Oc. or Corporate, brings with it another Effect, iz. that the Corporation 


ma ur- ' . . 5 0 2 * 
chaſe Lands. may Purchaſe or receive to it ſelf and its Succeſſors any Gift of any 


Manors or other Inheritances, whether corporeal, as Lands and the 

like, or incorporeal, as Advowſons, Tythes, Rents,” Commons, Eſto- 

vers; but a Chapter is not a Body that hath a Capacity of its ſelf, 

to take by Purchaſe or by Gift without the Dean, who is the Head 

of their Body. Fires Caſe. Moor 51. 4 Leon. 223. 1 Inft. 263, 264. 

13 H. 8. 12. 14 . 8. 3o. Yet there may be a Chapter without any 

Dean, as the Chapter of the Collegiate Church of S$ozthevel ; and 

Grants by or to them are as effectual as other Grants by Dean and 

Chapter, and they are reſtrained by the Statutes of 13 Fiz. tho' the 

Words of that Statute be, Deans and Chapters, 7riz. 27 Car. 2. 

C. B. the Chapter of the Collegiate Church of Sonthevell v. the Bi- 

How a Cor- ſhop of Lincoln and J. & Mod. Rep. 204. And a Corporation aggre- 

poration ust gate may alſo take any Chattej, Bond, Leaſe, or the like, in its poli- 
gregate may © k a 3 ; ; 5 

take a Char- tick Capacity, becauſe it always is in Being; but otherwiſe it 1s as 

rel, Se. to Corporations ſole, for regularly as to them no Chattel can go in 

| 4 SuC- 


ons Spi- lar Body Politick, or Corporation agrregate, or both, 3 Luft. 202, (for 


WO AY e . io 3: 


Parſon and his Succeſſors, it ſhall go to his Executors or Admhniſtra- 


* 


ſt : 4 * * 
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bn i. dC.” _ 
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Gncceflion. 1 Roll's Abr. 5 15. V. 4 Co. 65. Nor can they take Bond to Cozpoza- 
them and their Sueceſſors. Mich. 32 H. 8. Dyer 48. Als contra by She ** 
0. Therefore if a Leaſe for Years be made to a Biſhop, or to a 


tors, for it is as a Leaſe made to a Man and his Heirs, which ſhall 
go to the Executors. Inſt. 46. b. Accordingly when a Chantery Prieſt 
incorporate took a Leaſe to him and his Succeſſors for an Hundred 
Years, and after took a Releaſe from the Leſſor to him and his Suc- 
ceſſors, it was adjudged that by the Releaſe he had but an Eſtate for 
Life, for he had the Leaſe at firſt in his natural Capacity, for that it 
could not go in Succeſſion, and the Words [his Succefſors] could not 
give him an Eſtate of Inheritance in the ſame Capacity he had the 
Leaſe for want of the Words [his Heirs]. If the King by his Letters 
Patents giveth Lands Decano & Capitulo habendum ſibi & Heredibus 


G Succefſoribus ſuis, in this Caſe, albeit they be Perſons capable to 


take in their natural Capacity to them and their Heirs, yet becauſe the 
Grant is made to them in their politick Capacity, it ſhall enure to 
them and their Succeſſors: And ſo if the King do grant Lands to J. F. 
habendum =_ & Succeſſoribus, five Heredidus ſnis, this Grant ſhall 
enure to him and his Heirs, 1 Iaſt. 9. a. But if the King grant to 
J. S. Parſon of D. and his Succeſſors, and to F. S. Clerk, and his 
Heirs, in this Caſe he is Tenant in Common with himſelf, 1 ff. 
190. a. | 


As to a Corporation receiving or purchaſing Lands, or the like, &s to à Cor- 


theſe Things are to be noted: Firſt, That a Corporation cannot be poration: 
ſeiſed in Tail, for that every Eſtate in Tail ought to limit of what g *.- 
Body their Heirs ſhall be, but it may have an Eſtate in Fee determin- a 
able upon the Death of a Perſon without Iſſue, &c. Secondly, A ſole 
Corporation may be ſeiſed of a Freehold for its own Life, but not a 
Corporation aggregate, becauſe in never dies. Thirdly, A Corpora- 

tion cannot be ſeiſed to the Uſe of another; and therefore if one by 
Licence without a valuable Conſideration makes a Feoffment, levieth 

a Fine, or ſuffers a Recovery, or the like, to a Corporation, and no 

Uſe is limited, the Corporation ſhall be ſeiſed to their own Uſe ; or 

if an Uſe be limited to ſome certain Perſon, yet the Corporation ſhall 

be ſeiſed to their own Uſe, and not to the Uſe of him to whom the 


Uſe is declared. 1 Co. fol. 122; 126. Fourthly, If Lands be given to Lands gives, 


a Corporation aggregate of many, it muſt be by Deed ; but to a ſole S to « 


0 at J 1 . ; Corporation 
Corporation they may be granted without Deed, and ſo may all other ggregate. 


Things that will paſs without Decd to a Perſon in his natural Capaci- 
ty. 1 Iuſt. 94. b. Fifthly, If Lands be granted to, or purchafed by 
2 Corporation aggregate, as Dean and. Chapter, (5c. they have a Fee- 
Simple with the Word [Sccefſors}, for that the Body never dies. 19 
I. 6. 74. 20 H. 6. 36. f Inſt. 94. b. But if they be given to, or pur- 
chaſed by a ſole Body Politiek or Corporate, as Biſhop, Parſon, or the 
like, who after their Deceaſes have a Succeſſion ; there to give him an 
Eſtate of Inheritance in his politick or corporate Capacity, he muſt 
have theſe Words [his Succefſors}, for as the Heir doth inherit to the 
Anceſtor, and the Executors ſucceed to the Teſtator ; ſo doth the 
dueceſſor ſucceed to the Predeceſſor; and yet even in the Caſe of 
a fole Corporation, a Fee-Simple ſhall ſometimes paſs without this 
* ord | Succefſors ], as if a Feoffment in Fee be made of Land tv a 
Biſhop, or the like, to have and to hold to him 1 libera Eleems- 


Grants 


ad, a Fee-Simple doth paſs without the Word ¶ Succeſſors], for ſuch 
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iS J. 3. c. 3. 
As to the 
King's Li- 
cence. 


Stat. 9 H. 5. 
C. 36. 


How avoided 
by Reli 
Men. 


rants in 
Frankal- 
moign. 


Licence of 


Lands, and the ſame have put ta Moztmain, be impeacbed upon the 


tinct, and nothing is reſerved, but that he holds of him, and ſo he did 


to the Law. 1 Inſt. 99. d. co 
And as to the King's Licence it hath been enacted, That if Pe- 


lates, Clerks beneficed, oz religious People which bave purchaſed 


ſame befoze our Juſtices, and they ſhew our Charter of Licence, and 
Pꝛoceſs thereupon made by an Jnqueſt of Ad quod damnum, oz of 
our Gzace, oꝛ by Fine, they ſhall be freely let in Peace, without being 
further impeached fo2 the ſame Purchaſe. And in caſe they cannot 
ſufficiently ſhew, that they have entred by due P2oceſs after Licence to 
them granted in general 02 in ſpecial, that they ſhall he well received 


to make a convenient Fine koz the ſame, and that the Enquiry of this 


Article ſhall wholly ceaſe, accozding to the Accowd compiled in this 
Parliament. Stat. 18 E. 3. cap. 3. And if the King, who gave the 
Licence, doth die before Execution thereof, yet it may be executed at 
ter. 1 Iuſtit. 52. b, If an Eccleſiaſtical Perſon hold Lands by Fealty 


and certain Rent, the Lord may confirm his Eſtate to hold to him 


and to his Succeſſors in Frankalmoign ; for the former Services be ex- 
before, 1 Huſt. 99. a, and this it ſeems without other Licence. 

And as to this Matter, divers other Statutes have been made ; the 
Firſt, upon which all the reſt are built and have Dependance, 1s, 
Stat. 9 H. 3. c. 36. 'The Words of which are, Jt ſhall not be lawful 
from hencekozth to any to give his Lands to any Religious Houle, 
and ta take the ſame Land again to hold of the ſame Pouſe. Mo: 
Gall it be lawful to any Houle of Religion to take the Lands of any, 
and to releaſe the ſame to him of whom he received it: Jf any frow 
bencefozth give his Lands to auy Religious Houſe, and thereupon be 
convict, the Gift ſhall be utterly void, and the Land ſhall accrue to 


the Load of the Fee. | N | 
But religious Men found out divers Ways to avoid this Statute, 9s 


gious by. purchaſing. Lands held of themſelves, or to take long Leaſes fo! 
Years, and many other Devices to eſcape out of this Statute : An 
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beſides, all others, except only | Ecclefiaſtical Perſons regular, as Moꝛztmain. 
Abbots, Fo. thought themſelves to be out of this Statute; there- er 
fore to meet with theſe Evaſions was made this Statute, 7 Ed. 1, K Ee. 1, 
which is as followeth: TUhere of late it was provided, That Relt- 
gious Men ſhould not enter into the Fees of any without Licence and 
ili of the Chief Lozd of whom ſuch Fees be holden immediatelp: 
and notwithſlanding ſuch Religious Pen have entred as well into their 
own Fees, us in the Fees of other Yen, appzopzying and buying 
them, and ſometime receiving them of Gift of others, whereby the 
Services that are due of luch Fees, and which at the Beginning 
were provided fo? the Defence of the Realm, are wzongfullp with- 
dawn, and the Chief Lows do leeſe their Eſcheats of the ſame: 
{de therefoze to the Profit of our Realm, intending to pzovide con- 
venient Remedy, by the Advice of our P2elates, Earls, Batons, and 
other our Subjects, being of our Council, have pzovined, made, and 
owdained, that no Perſon, religious oz other, whatſoever he be, that 
will buy 02 ſell any Lands o2 Tenements, oz under the Colcur of Gift 
02 Leaſe, oz that will receive by reaſon of any other Title, whatſo- 
eber it be, Lands 02 Tenements, oz by any other Craft oz Engine 
will pꝛeſume to appꝛobe to himſelf, under Pain of Foxfeiture of the 
ſame, whereby ſuch Lands o? Tenements may any wiſe come into 
Moztmain. We have p2ovidcd alſo, that if any Perſon, religious oz 
other, do pzeſume either by Craft o2 Engine to offend againſt this 
Statute, it ſhall be lawful to us, and other Chief Lozds of the Fee 
immediate to enter into the Land (o aliened, within a Pear from the 
Time of the Altenation, and to hold it in Fee, and as Inheritance. 
And if the Chief Lozd immediate be negligent, and will not enter 
into ſuch Fee within the Pear, then it ſhall be lawful to the next Chicf 
Lozd immediate of the ſame Fee to enter in the lame Land within 
half a Year next following, and to hold it as befo2e is ſaid ; and ſo 
every Low immediate may enter into ſuch Land, if the next Lo2d be 
negligent in entring into the ſame Fee, as is afozeſaid. And if all 
the Chief Lozds of ſuch Fees, being of full Age, within the Four 
| Seas, and out of Paiſon, be negligent oz flack in this Behalf, CUe 
_ immediately after the Year accompliſhed, from the Time that ſuch 
| Purchaſes, Gifts 02 Appꝛopziations hap to be made, ſhall take ſuch 
Lands and Tenements into our Hand, and ſhall infeoff other therein 
by certain Services to be done to us fo2 the Dekence of our 
Realm, ſaving to the Chief Lozds of the ſame Fees their Cards and 
Cſcheats, and other Services thereunto due and accuſtomed, And 
therefo:e we command you, that ye cauſe the kozeſaid Statute to be 
read befoze you, and from hencefoxth to be kept firmiy and obler ved. 
+ Citneſs mp ſelk at Weſtminſter, the Fourteenth Dap of Novem: 
ber, in the Seventh Pear of our Reign. ® 
This Statute is to be underitood of ſuch Inheritances as may be hol- iti, nc 
den, for of fuch Inheritances as are not holden, as Villains, Rents, © 
Charges, Commons, and the like, the King ſhall have them preſently 
by a favourable Interpretation of the Statute ; and this Statute doth 
extend as well to Temporal Corporations ſole or aggregate as Eccle- 
ſiaſtical: But an Annuity granted to them is not Mortmain, becauſe 
it chargeth the Perſon only, not the Land. 1 Tt. fol. 2. b, 
But this Statute extending only to Gifts, Alienations, and other Con- Another E. 
Veyances, made between them and others, they gave over that Way; _— 
but then pretending a Title to the Land (that they meant to get), 
brought a feigned Action againſt the Tenant of the Land, and 12 by 
3 | | on- 
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Moꝛtmain. 


Remedy by 
1 3 E. I. e. 32. 


Another E- 
vation. 


Remedy by 
15 R. 2. c. 5. 


And now of late, by ſibtil Imagination, and by Art and Engine, 1 


* 


Conſent and Colluſion ſhould. make Default; and thereupon they ſhou! F 
recoyer the Land and enter by Judgment at Law. But. this Evan 
was provided againſt in theſe Words : off” 011; 33601 | 

CUhen Religious Men and other Eccleſiaſtical Perſons. do implead 
any, and the Party impleaded matzeth Oekault, whereby he ought to 
leeſe the Land, kozalmuch as the Juſtices have thought hitherto, that 
if the Party impleaded make Default by Colluſion, that where the 
Demandant, by Dccaſion of the Statute, could not obtain: Seiſin g 
the Land by Title of Gfft,- oz other Altenatton, he ſhall: now by reaſon 
of the Default, and lo the Statute is defrauded. It is ozdained by 
our Lo2d, the King, and granted, That in this Caſe, after the De, 
fault made, it ſhall be enquired by the Country, whether the Demay. 
dant had Right in the Thing demanded o2 no; and if it be found that 
the Demandant had Right in his Demand, the Judgment- ſhall paſs 
with him, and he ſhall recover Seifin ; and if he hath no Right, the 
Land ſhall accrue to the next Lozd of the Fee, if he demand it within 
a Pear from the Time of the Fnqueſt taken, And if he do not de⸗ 
mand it within the Pear, it ſhall accrue to the next Lo2d above, it 
he do demand it within half a Year after the ſame Pear: And lo every 
Lo2d after the next Lozd ſhall have the Space of half a Pear to de; 
mand it ſucceſſively, until it come to the King, to whom at length, 
though Default of other Loꝛds, the Land ſhall accrue. And to chal. 
lenge the Jurozs of the Jnqueſt, every of the Chief Lozds of the 
Fees ſhall be admitted, and likewiſe ko; the King, they that will Gall 
challenge. And after the Judgment giden, the Land Call remain 
clear in the King's Hands, until tt be dereigned by the Demandant, 
oz ſome other Chtef Lo2d, and the Sheriff ſhall be charged to anſwer 
therekoze at the Exchequer. Stat. 13 Ed. 1. cap. 32. 

Notwithſtanding all theſe Statutes, they after procured Lands to be 
conveyed to divers Perſons and their Heirs to the Uſe of them and 
their Succeſſors, by reaſon whereof they took the Profits. But a Stop 
was put to this Practice by another Statute, as followeth : 


CUhereas it is contained in the Statute De Religiolis, that no Re: 
ligious, no other, whatſoever he be, do buy oz Cell, o2 under Colour | 
of Gift, 02 Term, 02 any other manner of Title whatſoever, receive | 
of any Man, oz in any manner by Gift oz Engine, cauſe to be appzo- { 
pꝛiated unto him any Lands 02 Tenements upon Pain of Fozfeiture | 5 
of the ſame, whereby the ſaid Lands 02 Tenements in any manner * 
might come to Mortmain. And ik any Religious, o2 any other, do t 
againſt the ſaid Statute, by Art oz Engine in any manner, that it Ci 
be lawful to the King, and to other Lozds upon the ſaid Lands and I * 
Tenements to enter, as in the ſaid Statute doth moze fully appear. i 


ſome religious Perſons, Gicars, and other Spiritual Perſons, habe 
entred in divers Lands and Tenements which be adjoining to thelt 


Churches, and ok the ſame, by Sufferance and Aſcent of the Te- 
nants, have made Church-yards, and by Bulls of the Biſhop of Rom: 


have dedicated and hallowed the ſame, and in them do make continu⸗ 
ally Parochial Burying without Licence of the King and of ti! 
Chief Los; therefoze it is declared in this Parliament. That it 1s 
manikeſtly within the Compaſs of the ſaid Statute. And mozeobet 
it is agreed and aſſented, That all they that be poſſeſſed by Feoffment, 
oꝛ by other manner, to the Ute of religious People, oz other Spit 


tual Perſons, of Lands and Tenements, Fees, Wvowſons, 02 5 
| man 


3 


* 


4 th, 
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manner of other Peſſeſſions whatſoever, to amoztiſe them, and where- 
of the laid Religions and Spiritual Perſons take the Pꝛofits, that 
hetwirt this and the Feaſt of St. Michael next coming, they ſhall 
caule them to be amo2tifed by the Licence of the King and of the 
Lo2ds, 02 ciſe that they ſhall ſell and alten them to ſome other Uſe be- 
tween this and the laid Feaſt, upon Pain to be foxfeited to the King, 
and to the Lo2ds, accoding to the Fom of the ſald Statute of Re- 
ligious, as Lands purchaled by Religious People, And that from 
hencefo2th no ſuch Purchaſe be made, ſo that ſuch Religtous o2 other 
Spiritual Perſons take- thereof the Pꝛofits, as afoze is ſaid, upon 
Jain afozefaid. And that the ſame Statute extend and be obſerved 
of all Lands, Tenements, Fees, Advowſons, and other ]Pofſeſſiong 
purchaſed, oz to be purchaſed to the Ale of Sullds 02 Fraternities. 
and mo2cover it is aſſented, becauſe Mayozs, Batliffs, and Commons 
of Cities, Bozoughs, and other Towns which have a perpetual Com- 
monalty, and others which have Offices perpetual, be as perpetual ag 
People of Religion, that from hencelozth they ſhall not putchaſe to 
them, and to their Commons oz Dffice, upon Pain contained in the 
ſaid Statute De Religioſis. And whereas others be poſſeſſed, oz here- 
after ſhall ptircizale to their Uſe, and they thereof take the P2ofits, 
it ſhall be done in like manner as fs akozeſald of People of Religion. 


Stat. 15 R. 2. cap. 5. | 
And after all theſe, then was made the Statute of 23 H. 8. c. 10. 


Moꝛtmain. 


* 


King's Li- 
cence to a- 
moutiſe. 


23 H. 8. c. 16, 
Of Feoff- 


as followeth : TUhete by reaſon of Feoffments, Fines, Recovertes, ments, S. 
and other Eſtates and Allurances, made of Truſt, of Banos, Lands, to Vies. 


Tenements, and Hereditaments, to the Uſe of Partſh Churches, 
Chapels, Church-wardens, Guilds, Fraternities, Commonalties, 
Companies, 02 Bzotherheads, erected and made of Devotion, oz by 
common Aſſent of the People without any Cozpozation, and allo by 
reaſon of Feoffments, Fines, Recoveries, TUills, and other Acts 
made to any (ſes afozeſaid, o2 to the Uſes and Jntents to have D- 
bites perpetual, 02 a continual Service of a Pyzteſt fo2 ever, oz fo2 
Theeeſcoze oꝛ Fourſcoze Years, founden of the Jſſtes and Pꝛofits of 
the Manozs, Lands, Tenements and Heredftaments, whereof ſuch 
Feoffments, Fines, Recoveries, TUills, and other Ans been made, 
02 that the Feoffees, Conilees, Recoverers, oz other Perſons and 
their Heirs thereof ſeized, ſhall take, levy, receive and percetve, oz 
cauſe 02 ſuffer to be taken levied and perceived, the Iſſues, Revenues, 
and ]2ofits thereof, and the ſame to diſpoſe, pay, convert, oz otherwiſe 
Implo 92 ſuffer, o2 cauſe. to be diſpoſed, paid, converted, 02 employed 
to any ſuch Uſes, Intents oz Purpoſes, as been above ſpecified, o2 to 
any other like Ales oz Jntents ; there groweth and iſſueth to the Ring 


eur Sovereign Lozd, and to other Lozds and Subjecks of the Realm, 


the ſame like Lofſes and Inconveniencies, and is as much pꝛejudi⸗ 
on to them, as doth and is tn-caſe where Lands be altened to Yo!t- 
in, 1 | 
Be it therefoze enacked by the King our Sovereign Lozd, the Lo2ds 
Spiritua! and Tempozal, and the-Commons in this pzeſent Parlta- 
ment aſſembled, and by Authozity of the ſame, That all and every 
luch Uſes, Intents, and Purpoſes, of what Name, Nature 02 Qua⸗ 
[ity they ſhall be called, that ſhall be deviſed, covenanted, made, de- 
ciared, oꝛ in any wiſe oꝛdalned, after the Firſt Day of March, in the 


Three and twentieth Pear of the Reign of our Sovereign Lo2d King 
Henry the Eighth, by any Feoffee, Kecoverer, oz Conilre, 92 by any 


O00 other 
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»oztmain. other Perlon oꝛ Perſons, to whole Uſe any ſich Feoſſee, Recaverer 
o2 Coniſee ſhall be ſeized of any Manos, Lands, Tenements, oz 
Hereditaments, oz of the Iſſues, Revenues and Pꝛoſits of them, oz 
any of them, ſhall be utterly void, and of no Strength, Gertue ng 
Effect in the Law, ' | 

P2ovided alway, That it ſhall be lawful to every Perſon being 
ſciſed of any Mano2s, Lands, Tenements, 02 Pereditaments, to hig 
own p2oper Uſe, 02 having Feoffees, Recoverers 02 Comniſees to his 
Uſe, to make 02 ozdain, 02 deviſe, oz cauſe to be made, o2dained o: 

deviſed, any of the Uſes, Jntents oz Purpoſes above ſpecified, in 
ſuch manner as they might habe done bekoze the making of this Ag, 
and as if this Act had never been had ne made: So that no ſuch 

Caſes, Jntents o2 Purpoſes to be ſo made, ozdained oz deviſed after 

the ſaid Firſt Day of March, be not in any wiſe made, oꝛdained, de. 

viſed 02 appointed to endure, continue 02 abide by any Craft, Colour, 

Terms, Sentences, Clauſes, Wozvs, o2 other Means, above the 

Term of Twenty Pears next after the firſt making and beginning of 

any ſuch Uſes, Intents oꝛ Purpoſes. 

And it is farther ena#ed, That ik any Perſon oz Perſons in De: 
fault of this Statute bind oz ozdain any their Heirs 02 Succeſſoꝛs, 
02 any other Perſon o2 Perſons, that they ſhall ſuffer luch Uſes, Jn: 
tents o2 Purpoſes to endure and continue contrary to this Act, upon 
Pains oz Penalties of Loſſes of any other Lands, Tenements, He- 

reditaments, 02 of any other Thing oz Things; oz do attempt o: 
deviſe by any Colour, Craft 0z Means, any Thing oꝛ Things, to 
make any ſuch Uſes, Jntents 02 Purpoſes to be declared contrary to 
the true Meaning of this Act, to continue oz abide fo2 any longer 
Time oz Seaſon than is above limited foz the ſame, that then every 
ſuch Pain, Penalty, Craft, Colour, and every other Thing and 
| Things of what Kind, Nature oz Quality ſoever it be, that fhall be 
5 ſo made, oꝛ dained 02 deviſed in Defraud of this Act, ſhall be utterly 
5 void in the Law to all Intents. And that this Statute ſhall be al- 
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ways interpreted and expounded as beneficially as may be, to the De⸗ | 
| ſtrudion and utter Avoiding of ſuch Ales, Jntents and ]Iurpoles 
4 therein above remembzed, and of all other like Ales and Intents, 
1 — 4 than only after ſuch manner as is afoze by this pzeſenr ad d 
NA | P20vtDeD. | 725 ; | 
i Proviſo for J20vided alway, That in luch Cities and Towns Cozpozate where ; 
bi ancient Ju bp their ancient Cuſtoms they have good and lawful Authozitles to a 
3 N deviſe into Moztmain the Lands, Tenements and Hereditaments 5 
| within the ſame Cities oz Towns Co2pozate, that this Ack hall not 8 
„ be in any wiſe pꝛejudicial o2 hurtful to any ſuch Cuſtom, 23 H. 8. 
w CAP. 10. 
b Charitable But notwithſtanding this, or any of the before-mentioned Statutes, ; 
# Ties allo% any Man at this Day may give Lands, Tenements, or Hereditaments, te 
ob to any Perſon or Perſons and their Heirs, for the finding of a Preacher, S 
| Maintenance of a School, Relief and Comfort of maimed Soldiers, 01 
0 Suſtenance of poor People, Reparations of Churches, Highways 02 
' Bridges, Cawſeys, diſcharging of poor Inhabitants of a Town of com- in 
Wo mon Charges, for making of a Stock for poor Labourers in Husbat- 8 
þ | dry, and poor Apprentices, and for the Marriage of poor Virgins, or by 
i By 35 Elis. for any other charitable Uſes. See the ſeveral Statutes of 35 Eliz. c. 7 po 
i c 7. 39 El. 39 Filiz.c. 5. 43 Elia. c. 4. And it is a good Policy upon any Beg th 
to Un 


= PE les E. ment, Cc. to ſuch charitable Uſes, to reſerve a ſmall Rent 


Feoffo; 


4 


— 
of 
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Teffor and his Heirs; or to expreſs fome ſuch Conſideration of ſome Wortmain. 
wel Sum, for then the Feoffees ſhall be ſeiſed to their own Uſe, and VV 
not to the Uſe of the Feoffor, and fo will be put out of Doubt, that 
the Statute of 23 H. 8, cannot make void the Uſe. Mich. 34 and 35 
Eliz. the Queen and Porter's Caſe. 1 Coke 24. b. Paſch. 13 Fac. the 
Caſe of the Maſter and Fellows of Rn LOOT. 11 Coke 70. 
Alſo notwithſtanding any of the aforefaid Statutes, by the Cuſtom of 
the City of Londos any Citizen being a Freeman of London, by his 
Will in Writing may deviſe all his Leaſes and Lands, or any Part 
thereof in the faid City in Mortmain without Licence, Doffor and 
Student, Chap. 10. Mich. 14 Fac. Standiſh v. Short, Bridsman 1 03. 
Paſch. 28 and 29 H. 8. Dyer 33, but then the Citizen muſt be re- 
ſident there, and taxable to Scot and Lot. Rolls Abr. 1. 556. 45 Ed. 
3. 26 Br. Cuſtoms 7. 38 A. p. 18. Upon an Alienation in Mortmain 
an Entry is given to the Lord of whom the Land is holden, and the 
King can hold of none, but all Lands ought immediately or mediate- 
ly to be held of him ; yet if it appear in any Conveyance, that an 
Eſtate is granted to the King with an Intent to convey it in Mortmain, 
it is not good. 17 Ed. 3. FORT ART > ANeSS 

And for the Augmentation of poor Benefices with Cure, it hath been Augmenta- 
enacted, That every Owner oz P:op:tetoz, Owners oz P2opiieto2s ook | gy 
of any Impꝛopziation, Tythes, oꝛ Poztion of Tythes, in any Pariſh 17 car. * 
02 Chapelry within the Kingdom of England, o2 Dominion of Wales, 2 in the 
is, are, and ſhall be, by Gertue of this Act, enabled and impowered Chapter she 
to give 02 beſtow, unite and annex the ſame, oz any Part thereof, un⸗ . 29 Car. 
to the Parſonage oꝛ Uicarage of the ſaid Pariſh Church oz Chapel 3 . for 
where the ſame do lie, oz ariſe, oz ſettle the ſame in Truft koz the {20 vic 
Benefit of the ſaid Parſonage oz Uicarage, oz of the Curate and Cu- rages. 
rates there ſucceſũvely, where the Parſonage is impꝛopziate, and no 
Uicar endowed accozding to his oz their reſpefive Eſtates, without 
any Licence of Moztmain; any Law o2 Statute to the contrary not- 
withſtanding. . 
And be it further enacted, That ik the ſettled Maintenance of ſuch Uhre che 
Parſonage, Uicarane, Churches and Chapels fo united, 02 of any o- nance of a 
ther Parſonage oꝛ Utcarage with Cure in the Kingdom of England, Parſonage, 
02 Dominton of Wales, ſhall not amount to the full Sum of One hun- e e 
ded Pounds per Annum, clear and above all Charges and Repzizes, per Annu. 
that then ft Call be lawful fo2 the Parſon, Uicar and Jncumbent ak 
the ſame, and his Succeſſo2s, to take, receive and purchaſe to him 
and his Succeſſo2s, Lands, Tenements, Kents, Tythes, oz other 
Hereditaments, without any Licence of Moztmain; any Law oz 
Statute to the contrary notwithſtanding. Stat. 17 Car. 2. c. 3. 

It is alſo enacted, That whereas it would be a great Hindzance to 
Learning, and other good and charitable Tozks, if Perſons well in- * 
clined may not be permitted to found Colleges 02 Schools fo Encou- 
tageinent of Learning, 02 to augment the Revenues of Colleges and 
Schools already founded, by granting Lands, Tenements, Rents, oz 
other Hereditaments to ſuch Colleges oz Schools, 02 to grant Lands 
0? other Hereditaments to other Bodies politick o2 incoꝛpoꝛated now 
in Being, oz hereafter to be incopozated fo2 other god and publick 
Ales. Be it therefoze enacted by the King's moſt excellent Majeſty, 
by and with the Advice and Conſent of the Lows Spiritual and Tem- 
bozal, and Commons in this pzeſent Parliament aſſembled, and by Au⸗ 
thozity of the ſame, that it ſhall and may be lawful to and ko: the 
O OO 2 Ring, 
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Church-and Ring, our moſt gracious Sovereign Lozd, and fo? his Heirg and 
Herd.  Duccefſozs, when and as often, and in ſuch Caſes as bis Bajeſty, jig 
WV beirs o2 Succeſſo2s ſhall think fit to grant to any Perſon o: Perſong, 
Bodies Politick o: Cozpozate, their Heirs and Succeflozs, licenſe to 
alien in Moztmain. And alſo to purchaſe, acquire, take, and hold in 
Moztmain in Perpetulty oz otherwiſe, any Lands, Tenements, Rents, 
o2 Hereditaments whatſoever, of whomſoever the ſame ſhall be holden. 
And it is hereby declared, that Lands, Tenements, Rents oz Heredj. 
taments ſo aliened, oz acquired, and licenſed, ſhall not be ſubjet to any 
Forfeiture fo2 oꝛ by Reaſon of ſuch Altenation o2 Acquiſition, Stat. 


7 and 8 W. 3. Cap. 37. | 


th, * 8 
** — 
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Freehold of the Church and Church-yard, in 
whom. Intereſt in, and diſpoſing Seats in 
the Church, Church Repairs, Church Goods, 
&c. Endowment of Vicarages, of the di- 
ſtinct Rights of the Parſon and Vicar, 
and of Augmentations and Dilapidations. 


What Free - A Second Effect of a Clergy-Man's being a compleat Incumbent of 

_ and A an Eccleſiaſtical Benefice, is, 'That the Church and Profits of the 

* Church are actually veſted in him, ſo that he may enter upon, and 

Incumbent convert the Profits to his proper Uſe ; but yet he may not have Right 
has Right to. to all the Profits that do belong to his Church. 

When a Re- As to which, to ſpeak particularly, it muſt be known, that after a 

—_ e Rector hath Poſſeſſion of a Rectory, (eſpecially where there is no 

a Regory, Vicar), the Soil and Freehold of the Church it ſelf, and Church-Yard 

belonging to the Rectory, is in the Rector, 11 H. 4. 12. Hill. 12 Fac. 

B. R. Frances v. Ley, 2 Croke 367, but the Fee-fimple of the Glebe, 

c. are ſaid to be in Abeyance. 1 Iſt. 341. a. And by his Leaſe of 

the Parſonage, the Church and Church-Yard do paſs; and if the Walls, 


Windows or Doors of the Church be broken by any Perſon, or the 


Trees in the Church-Yard be cut down, or Graſs there be eaten up by 
a Stranger, the Incumbent of the Rectory (or his Tenant, if they be 
let) may have his Action for the Damage. 21 H. 7. 21. Br. Treſpaſs 
210. 38 H. 6. 19. 11 H. 4. 12. Br. Dean and Chapter 3. 12. And 
ſee 8 H. 6. fol. 9, where the Leſſee at Will of a Parſon brought his 
Action of 'Treſpaſs for breaking his Cloſe and Houſe, which was the 
Church and Church-Yard, and admitted to be maintainable. And, 
ſaith Rolle, it ſeems by the Book, that it was for coming there, not 


in Time of Divine Service, c. but at ſome other Time. Rolls Abr. 


2, Page 337» 7 
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And becauſe the Soil and Freehold of the Church is in the Parſon Church and 


E 
ot 


= P11: a 1 « | 
4 edding field, &c. Noy 104. Mich. 17 Fac. Daertree v. Dee. Palmer 46. 
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alone, and that the Church is not as the Church-Yard is, a common 5 hareh- 

Burial-Place for all the Pariſhioners, the Church-Wardens, or Ordina- pi 
himſelf, cannot grant Licence of Burying to any Perſon within the 

Church but only the Rector, or Incumbent thereof. Hill. 12 AR ry in the 

g. R. Frances v. Ley. 2 Croke 366. Mich. 12 Fac. Day v. Bedding- Church 

field. Noy 104z: yet the Church-Wardens by Cuſtom may have a Fee 

for every Burial within the Church, by reaſon the Pariſh is at the 

Charge of repairing the Floor. Mich. 27 Car. 2. Andrews v. Symon, 

3 Keble 504, 5 23, 527. 1 Yentris 274, and though the Church and 

Church-Yard be the Parſon's, and be conſecrated, yet a Man may pre- 

ſcribe to have a Way through the Church or Church-Yard. Rolls Abr. 

2. 267. 
Seen 6 

Yard, it hath been eſtabliſhed as followeth, which, Coke ſays, is but Church. 

a Declaration of the Common Law, 11 Coke 49. Becauſe we do Yard. 


underſtand, that Controverſies do oft times grow between Parſons 5“ * 4" 


of Churches and their Pariſhiones, touching Trees growing in the 130). 


Church⸗Pard, both of them, pꝛetending that they do belong unto them⸗ 
ſelves : CUe have thought it good rather to decide this Controverſy 
by (Writing than by Statute ; fozaſmuch as a Church-yard that is 
dedicated is the Soll of a Church, and whatſoever fs planted belong- 
eth to the Soil, it muſt needs follow that thoſe Trees which be grow- 
ing in the Church⸗Pard are to be reckoned amongſt the Gods of the 
Church, the which Lay⸗Men have no Authozity to diſpoſe; but as the 
Scripture doth teſtiky, the Charge of them is committed only to 
Paieſts to be diſpoſed ok. £ 
And yet ſeeing thoſe Trees be often planted to defend the Foꝛce of To be uſed 


the Mind from hurting of the Church, We do pꝛohibit the Parſons bene 


of the Church, that they do not pꝛeſume to fell them down unadviſedly, cel, &:. 
but when the Chancel of the Church doth want neceſſary Reparations. 
Neither ſhall they be converted to any other Uſe, except the Body of 
the Church doth need like Repair: In which Caſe the Parſons of 


their Charity ſhall do well to relieve the Pariſhioners with beſfowing 


upon them the lame Trees; which we will not command to be done, 
but we will commend it when it is done. Stat. 35 Ed. 1. An. 1307. 

If the Trees be cut down by any but the Incumbent, he may ſue 5 
ſuch Treſpaſſer in the Spiritual Court to have him puniſhed there, but Funnable. 
not for Damages. Mich. 13 Fac. Bellamy's Caſe. Roll's 1 Rep. 255. 3 

Though it doth generally hold true, that the Soil and Frechold of 01 = 


the Church is in the Incumbent thereof, yet if any Inhabitant, and his Iſle, and ro 
Anceſtors only, and none other, have uſed 'Time out of Mind to re- ſit there, S. 


pair an Iſle of the Church, and to fit there with his Family to hear 
Divine Service, and to bury there, this makes the Ifle proper and pe- 
culiar to his Houſe, and he cannot be diſplaced or interrupted by the 
Parſon, Church-Wardens, or Ordinary himſelf. But the conſtant Sit- 
ting and Burying there, without uling to repair it, doth not gain any 
peculiar Property or Preheminence therein, ſo that ſuch Ifle being re- 
paired by the Pariſhioners in conimon, the Parſon's, Pariſhioners, and 
Ordinary's Rights remain to them. Corcen's Caſe. 12 Cote. 105. Hill. 
12 Jac. B. R. Frances v. Ley. 2 Croke 366. Bootley and Bayly's Caſe. 


Hobart 69. Trin. 10 Fac. C. B. Garoven v. Pim. Godbolt 200, Mich. 


11, Fac. May v. Gilbert. 2 Bulſtrode 150. Mich. 12 Fac. Day v. 


For 


Parſon's Li- 
cence to bu- 


ng the Parſon's Right to Trees growing in the Church- Trees grow- 
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382 The Clergy-Mans Law: Or, Chap. XXXIX. 


Seats in Por the Reaſon of any Perſon's Propriety in an Iſle is from the Pre. 
Churches. ſcription to repair and uſe it alone; becauſe it is from thence pre. 


IH fumed, that the Iſle was erected by him whoſe Eſtate he hath, wit, 


the Aﬀent of the Parſon, Patron and Ordinary, to the Intent to 
have it only to himſelf, as is ſaid in Cyrvens Caſe. 12 Coke 1 05. 

Mich. 10 Fat. Prin. v. Goroen. Moor 18. E 
Proprietorof When any Perſon hath good Title to an Iſle adjoining to a Church 
an Ifle ad- if the Ordinary doth place another Perſon in a Seat therein with the 
Church. Proprietor, the Proprietor may have his Action upon the Caſe Apainſ 
the Ordinary; and if he be impleaded in the Spiritual Court for ſuch 
Seat, a Prohibition will lie, by Coke. Trin. 10 Fac. C. B. Garven v. Pin 
Godbolt 200. Or if any private Perſon doth fit in fuch Seats, or keep 
out him that hath the Right, or doth bury his Dead there without 
his Conſent, an Action upon the Caſe doth well lie for the Proprietor. 
Trin. 10 Fac. Dawney v. Dee, and others. 2 Croke' 604. And yet it 
ſeems, that the Freehold of ſuch Iſle is only in the Incumbent. Daw 
tre and Dee's Caſe. Trin. 18 Fac. Palmer 46. ' a en 
is Though the Freehold of the Body of the Church be in the Incum- 
Seats are bent thereof, and the Seats therein be fixed to the Freehold, yet be- 
if cauſe that the Church is dedicated to the Service of God, and is for 
mY the Uſe of the Inhabitants, and the Seats are erected for their more 
convenient attending upon Divine Service, the Uſe of them is common 
to all the People that pay/to the Repair thereof: And for this Reaſon, 
if any Seat, though affixed to the Church, be taken away by a Stran- 
ger, the Church-Wardens (and not the Parſon) may have their Action 
againſt the wrong Doer. 8 H. 7. 12. But the Authority of appointing 
what Perſons ſhall ſit in each Seat is in the Ordinary, who is to take 
Care to order all Things appertaining to Divine Service, ſo that the 
Service of God may be beſt celebrated, that there be no Contention 
in the Church, and that all Things be done decently and in order; 
for he having the Cure of Souls, it is preſumed by the Law, to be a 
Perſon that will have a prudent Regard to the Qualities of Men in 
this Caſe, and to give Precedence to ſuch as ought to have it, and 
with this agrees 8 H. 7. 12, and Chrein's Caſe. 12 Coke 105, and by 
Hutton. Paſch. 4 Car. C. B. Eaton v. Ayliff. Hetley 94, and by Coke. 
Brownlow and Gouldsborough 1. p. 45, and by Coke in Garden and 
Pim's Caſe. Trin. 10 Fac. Godbolt 200. Mich. 11 Fac. B. R. May 
v. Gilbert. 2 Bulſtrode 150. Boothly and Bayly's Caſe. Hobart 69. 
seats in the Tis ſaid indeed in Pim and Gorwin's Caſe. Mich. 10 Fac. Moor 875, 
2 of the to be held by the Juſtices, that Seats in the Body of the Church are 
Ordinary. diſpoſable by the Parſon and Church-Wardens. But this may be un- 
derſtood in ordinary Caſes, when no Contention or Diſſatisfaction 1s 
about this Matter, and the Ordinary will not interpoſe becauſe none 
complain, or elſe this Caſe is miſreported. For all the Books ate, 
that, generally ſpeaking, the Power of Diſpoſal of Seats in the Body 
of the Church is in the Ordinary; and ſo it is ſaid to be held by the 
uſtices in this very Caſe, according to Coke's Report of it, where it 
is called Corven's Caſe. 12 Coke 105, and according to Gadbolt's Re 
By Cuſtom ports 200, where it is called Carver and Pim's Caſe. But by Cuſtom 
may be in the the Church-Wardens may have the ordering of the Seats, as in Lov 
— don, which by the like Cuſtom may be in other Places, as was admit 
”— ted in Langley and Chute's Caſe. 22 30 and 31 Car. 2. C. B. Rah. 


mond 246. Brabin v. Tredennick. Paſch. 16 Jac. B. R. Roll's 2 Ali. 


288. N. 7. Poph. 140. ſame Caſe Ralfs 2 Rep. 4. But the Church 
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Chap. XXXIX. The Complete Incumbent, 

Wardens muſt ſhew ſome particular Reaſon why they are to order the Seats in 

Seats excluſive of the Ordinary; for a general Allegation, that the Pa- VR, 

riſhioners have uſed to repair and build all the Seats in the Church, by 
ratione inde the Church-Wardens have uſed to order and diſpoſe 

of the Seats, is not ſufficient to take away the Ordinary's Power in 

diſpoſing and ordering the Seats, becauſe this is no more than the Pa- 


riſhoners are bound to do of common Right, (vis. ) building and re- 
airing the Seats ; for which they have the Eaſement and Conveniency 


3 


of ſitting in them. Hill. 30 and 31 Car. 2. B. R. Greaterchy v. 


Beardſly. 2 Levinz 241. | 

If a Lay-man by the Diſſolution of Monaſteries hath a Monaſtery Chureh Par- 
in which is a Church Parcel of it, and he ſuffer the Pariſhioners for * * 
Sixty Years to come thither to hear Divine Service, and to uſe it as as a Pariſh- 
their Pariſh-Church, that ſhall give Juriſdiction to the Ordinary to Church. 
diſpoſe of the Seats; becauſe in Fact, by the conſtant Uſage and Suffe- 
rance of the Proprietor, it is become the Pariſh-Church, although be- 
fore it was not ſubject to the Juriſdiction of the Ordinary, Dvere. But 
if the Proprietor, or Patron himſelf, hath uſed to diſpoſe of and order 
the Seats, by placing Perſons therein, in ſuch Caſe the Ordinary can- 
not diſplace fuch Perſons, becauſe the Proprietor, or Patron, hath uſed 
during all the Time that it hath been uſed as a Pariſh-Church to 
have the placing in this Seat. Trin. 12 Fac. Buzard's Caſe. Roll's 2 
Abr. 288, 

But the great Queſtion is, Whether all the Seats in that Part of the The great 
Church which is common to all the Pariſhioners, and repaired by them, Wetion as 
be at the Diſpoſal of the Ordinary, or whether ſome may not belong No ods of 
to private Perſons, fo that the Ordinary may not diſplace them, if he the Church. 
ſee Cauſe. Some Caſes are, that the Biſhop may diſpoſe of all ſuch 
Seats; and Firſt, it is ſaid to be held by the Juſtices, that a Perſon 
cannot preſcribe for a Seat in the Body of a Church. Mich. 10 Fac. 

Pim and Gorwin's Caſe. Moor 878. And after, when a Prohibition 
to the Eccleſiaſtical Court was ſued for upon Surmiſe of a Title by 
Preſcription to a Scat in the common Part of the Church, all the Ju- 
ſtices are ſaid to. anſwer, That for the Title, they were not there to 
meddle with it, this being for a Seat in the Church : And again being 
further preſſed in the Matter, all of them ſaid, That they would not 


meddle with the deciding of ſuch Controverſies for Seats in the 
Church, but would leave the ſame to them to whom it more proper- 


ly belonged. But if the Seat be in an Iſle peculiar to any Perſon, the 
lile and Seat being repaired and uſed Time out of Mind, or the Seat 
being built in ſuch Iſle by any Perſon with the Conſent of all Corum 
[ntereft, Remedy for Diſturbance ſhall be at Common Law. Mich. 
11 Fac. B. R. May v. Gilbert. 2 Bulſtrode 150. And it is faid, 
that a Pew cannot belong to an Houſe. Brownlow and Gouldsborough 
1. pag. 45. 

Contrary to this, it is ſaid to be held by the whole Court, that if Econtra upon 
a Perſon hath uſed 'Time out of Mind, at his own Coſts only, to ergy ages of 
maintain a Pew in repair, and had therefore had the ſole Uſe of it, pair, Sc. 
the Preſcription is a Warrant for a Prohibition, in caſe ſuch Perſon 
be ſued in the Eccleſiaſtical Court to be diſplaced, though the Pew 
be ſituated in the Body of the Church; and that no Man can challenge 
a Seat as peculiar to himſelf without ſuch ſpecial Reaſon, although The Reaſon, 
one Perſon or Family hath uſed Time out of Mind to {fit in the ſame, 
and none others. Boothly and Bayly's Caſe, Hobart 69, and by Coke in 
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Seatsin QCorven and Pius Caſe. Trin. 10 Fac. C. B. Godbolt 200. Rolls; 
333 r. 288. N. 3. Yet contrary to all the aforeſaid Caſes, it is faic 
J by Coke to be reſolved Nen in the Star-Chamber. Paſch. 10 Jae. 
betwixt Huſſey and Catharine Leyton and others, that if a Man 45 

an Houſe in any Pariſh, and that Time out of Mind, he, and all 

thoſe whoſe Eſtate he hath, have uſed to have a certain Pew in the 

Church, and the Ordinary will diſplace him, he ſhall have a Probi. 

bition, for if he hath it by Preſcription, he hath as good Right in the 

Seat, as he hath in his Houſe. Corver's Caſe. 12 Coke 106, and thi; 

ſeems to be now reſolved and ſettled. Trizz. 14 Car. 2, and Paſch. 

16 Car. 2, in Buxton and Bateman's Caſe. 1 Siderfin 88. 201. Ray. 

mond 5 2. 1 Keble 345, and in the Caſe of Crook and Uxon v. Sama. 

6 Mich. 18 Car. 2. B. R. 2 Keble 92, and a Difference made between 
Where pro- an Action of the Caſe for a Diſturbance, and a Prohibition; for in an 
perly an Action of the Caſe, the Plaintiff may entitle himſelf without alledging 
_— pro., any Reparations; but to have a Prohibition, which is to out the Or- 
hibition lies, dinary of his Juriſdiction, there, Reparation ought to be ſhewed: 
| See Paſch. 28 Car. 2. B. R. Marchant v. Whitpain. 3 Keble 754, 
Trin. 23 Car. 2. C. B. Bradbury v. Burch. Sir Thomas Jones's Re- 

ports 3. 3 Iuſt. 202. Mich. 34 Car. 2. C. B. Aſhly v. Freckeltor. 3 Le- 

vinz 73. And in an Action of the Caſe for Diſturbance to a Seat, 

if the Plaintiff do preſcribe to have the ſole Uſe or the Sitting in the 

Seat, he need not be ſo very exact in his Preſcription, the Action being 

brought againſt a Wrong Doer, a Poſſeſſion is ſufficient for the Plain- 

tiff to maintain ſuch Action, for where the Plaintiff declared, that he 

was ſeiſed in Fee of a Houſe, and that he and all thoſe whoſe Eſtate 

hae had in the ſaid Houſe, had a Seat in the Church which they had 
repaired as often as was neceſlary, and that the Defendant had di- 

ſturbed him in ſitting there ; this was held a good Declaration, al- 

though the Plaintiff did not directly ſet out, that he, and thoſe whoſe 

Eſtate he had, had enjoyed the Seat. Paſch. 29 Car. 2. B. R. Marchant 


v. Whitepain. 2 Levinz. 193. 
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One may And it hath been further adjudged, that a Perſon may not only 
4 of claim by Preſcription a Seat as peculiar to him, but the upper Part of 


a Scat. a Seat, and in the Chancel as well as in the Body of the Church; and 
an Action upon the Caſe lieth for it at the Common Law. NY) 129. 
But if there be any Contention about the Priority, the Biſhop may 
inhibit them from making a Diſturbance, until the Controverſy be tri- 
ed, ig. in the Temporal Court, and excommunicate the Diſturber. 
Hatton's Caſe. Latch. 116, and Hill 22 Fac. Carlton v. Hutton. N 
78, and Palmer p. 424. See Trin. 14 Car. 2. B. R. Buxton and 
3 Bateman s Caſe. 1 Sider fin 89. 5 
Preſeriye Now after this, to ſpeak my own Thoughts, I conceive that the 
tions to have Ordinary had anciently the Power of placing the Pariſhioners in ſuch 
I" ay as be- Seats at leaſt as are ſet in that Part of the Church repaired by the Pa- 
$438 onging to . . . wo fe Wy 
1 Houſes: are riſhioners, according to 8 H. 7. 12, and that Preſcriptions to have 
10 1 rea ſona- Seats as belonging to Houſes, and the Ordinaries Power to give Ti. 
nl * tles (which are the Riſe of ſuch Preſcriptions) are but lately talked 
il of; for I cannot find in the old Books any Mention of ſuch Titles by 
| Preſcription, or Power in the Ordinary. And it ſeems to me, that the 
Ordinary hath no ſuch Power, and that ſuch Preſcriptions are not rea 
ſonable; for firſt, it hath been adjudged, that if an Ordinary doth 
make a Grant of a Seat to one and his Heirs, it is not good, and the 
Ay Reaſon given is, That a Scat cannot belong to a Perſon but to an 
1 | 4 Rt | p Houſe, 
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another Place, yet he ſhall retain the Seat, which is unreaſonable. 
Paſch. 16 Jac. B. R. Brabin and Trudum's Caſe. A 140, the 
ame Caſe. Rolls 2 Abr. 288. N. 7. So the Queſtion being, whether 
a Preſcription be good to an Ifle in a Church, as belonging to a Ma- 
nor where the Party had no Dwelling Houſe but only Land? This 
Queſtion was not reſolved, but the Court inclined that ſuch a Pre- 
ſcription was not good. Hill. 29 and 30 Car. 2. C. B. Shambrok v. 
Fettiplace. 2 Modern Rep. 283. And if the Ordinary may not make 
a grant of a Seat to a Perſon and his Heirs, I ſee not how he can make 
any ſuch Grant to bind Poſterity, for he cannot make a grant to an 


to the preſent Poſſeſſor of an Houſe, and to the Perſons that in after 
Time thall be the Poſſeſſors of ſuch Houſe, as a Privilege annexed 
to that Houſe ; yet this Grant appears to be as unreaſonable, as if 
it had been made to a Perſon and his Heirs, for if by the Ordina- 


of the Houſe, and muſt go with the Houſe to a Perſon and his 
Heirs ; and ſo a Grant to the preſent and future Poſſeſſors of an 
Houſe, and to a Perſon and his Heirs, will have the ſame Inconve- 
nience. For the Owner of an Houſe may remove into another Pa- 
riſh, and have no Tenant, and yet retain the Seat, if it may by 
ſuch Grant belong to an Houſe, And if the Ordinary may appropri- 
ate one Seat to an Houſe, he by the ſame Reaſon may appropriate all 
the Seats in the Church to ſeveral Houſes, and ſo no Room would 
be left for the other Inhabitants. And if the beſt and upper Seats only 
be appropriated, Perſons of greater Quality could not be ſeated but in 
inferior and remote Places of the Church, the beſt Seats by ſuch means 
being taken up, and it may be only by mean Tenants or Servants li- 
ving in ſuch Houſes, unto which they are ſaid to belong, which are 
ſhameful Inconveniences. Alſo it is ſaid, that though the Freehold 
of the Church be in the Incumbent, yet the Uſe of the Church 
to hear Divine Service is common to all the Pariſhioners. Corver's Caſe. 
12 Coke 105. And therefore, I ſee no Reaſon why the Ordinary 
ſhould have Power to appropriate the Uſe of any Part thereof to the 
Poſſeſſors of any particular Houſe, (to wit) either by licenſing any Per- 
ſon to build a Seat therein for himſelf and the Poſſeſſors of his Houſe 


Seat being preſumed to be built at the Charge of the Pariſhioners in 
common, and for their Benefit in common. - And if the Biſhop hath 
not ſuch Power of granting, I ſee not how a Preſcription to have a 
Scat as belonging to an Houſe can have any juſt Commencement ; 
and if there be no Means by which a Title to a Seat can have a le- 
gal Beginning, it ſeems ſtrange that Preſcription ſhould be admitted 
as the Evidence of that which never could have a legal Beginning or 


common Part of the Church as peculiar to his Houſe, and that the 
Temporal Courts are not ſo proper to meddle with the Deciding of 
Controverſies about ſuch Seats, but that the Ordinary only ought to 
determine them, and to place the Inhabitants of every Pariſh within 
his J uriſdiction according to his Diſcretion. Yet if a Perſon with his 
Family only have uſed Time out of Mind to ſit in a Seat, and to repair 
Ppp the 
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Houſe, for otherwiſe when a Perſon goes out of a Town to dwell in Seats in 
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Houſe (not Things, but Perſons only, being capable of grants): See If the Orgi- 
Hain's Caſe. 12 Coke 113. If it be ſaid, that the Grant may be good nary 
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Poſterity. 


a 4 Tt ſeems un- 
rys Gant, it may belong to an Houſe, it muſt belong to the Owners reaſonable. 
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Either by 


Licence to 


only, or by granting in ſuch Manner any Seat formerly built, ſuch build, or b 


being, 072. a legal Title; and therefore in my Opinion, according to Therefore 
q the firſt Sort of the before-mentioned Caſes, it is moſt conſonant to Preſcriptions 


Reaſon, that a Perſon ſhould not preſcribe for to have a Seat in the 3 
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AT that he may obtain 4 Prohibition, and that ſuch- Preſcription will be 


\ 


pe IV * * 46 
. 


CER r ͤͤͤ—f ¶ e ect OR_gs 1 
bk a action Fn » * — * 


** _—_ | ( OTE” Wn ge 
Mergy- Mum Dau: Or, Chap. XNXIX 
2 th . CET ID ? * 

| — 


* „ 
* "4 
* 
— 

— — 4 — 


Seats in the ſame at his proper Coſts, and being ſuedd in the Spiri tual Court t 
Churches. pe removed, doth furmiſe their Sitting, and Repairing; no doubt bu 


allowed to be a good Title. But the Surmiſe of ſitting alone in N 
Seat, Time out of Mind, without a Surmiſe of Repaixing, will tiot | 
bo ſufficient for a Title to have a Prohibition, as hath been before 
Von 190 JON 52 10:77} 57 


» ai} torf ,h5944010t : 


* 


Prohibition iewed. ee r D 
to the Ee. But if a Suit be commenced in the -Ecclefiaſtical' Court for a Seat 
cleſiaſtieal upon the Account of Preſcription, a Prohibition will tye for the pa 
Court pro ef. ſued; becauſe whether the Preſcription be good or not, is hot in the 
Spiritual Court to judge. Hill. 5 Fac. B. NM Ney 1 29, ard by Gy, 
bill for the in Garen and Pins Caſe. Godbolt 200. 'And it is ſaid, that the 
Coſts, if Suit Plaintiff in the fame Suit, if it go againſt him, may, as it ſeems, 
goes againſt have a Prohibition as to the Coſts,” becauſe the Suit is Coram non Ju. 
tual Cour, dice as to the Principal. Paſch. 4 Far. C. N. Eaton v. Ali Hale 
which ſeems 94. But I cannot be ſatisfied with this laſt Opinion, 972. that where 
CET! the Plaintiff Libels in the Spiritual Court upon 'Aa Cuſtom or Preſerip- 
+» . tion, and it be found againſt him that there is no ſuch Cuſtom or Pre. 
ſcription, and Coſts given; that he ſhall have a Prohibition to free 
and diſcharge himſelf from thoſe Coſts; for the Spiritual Court mey 
in ſeveral Caſes proceed upon Libels grounded on Preſcription, where 
tlie Preſeription is not denied, ſo that ſuch Suits are not a ſolutely C 
ram non fudice. The Reaſon why a Prohibition ſhall be granted 
where Preſcription or Cuſtom is denied, I take to be, that the Notion 
of Cuſtoms! and Preſcription is different by the Eccleſiaſtical 'Lay 
from what it is at the Common Law, as to the Time in which ſuch 
Cuſtom or Preſcription may be created; for the Eccleſiaſtical Law al- 
los of different Times in creating Cuſtoms or Preſcriptions, and ge- 
nerally of leſs Time than is allowed of by the Common Law, which 
owns no Time in ſuch Caſe, but that whereof there is no Memory 
Tus if of Man to the contrary. Therefore the Common Law will not ſuffer 
proceeds to the Spiritual Courts to try Preſcriptions, whereby they might affect 
Sentence, and charge Perſons Inheritances by adjudging them to be good, which 
e by the Common Law are no Preſeriptions. But where the Cauſe doth 
8 proceed to Sentence, and the Spiritual Judge doth Decree that there is 
Plaintiff of not any Preſcription ſufficient in their Law, and by Conſequence can 
Col. be none of an elder Date allowed by the Common Law, the Res- 
ſon the Common Law proceeds upon in granting Prohibitions in ſuch 
_ Suits, totally fails in this Caſe, and the Plaintift ought not to be aid WF 
ed by a Prohibition to diſcharge himſelf from thoſe Coſts given againſt WW 
him for his groundlefs and vexatious Proſecution ; and the Prohibition 
can in ſuch'caſe be of no other Uſe, or to any other Purpoſe, than to 
diſcharge the Plaintiff of thoſe Coſts, which both in Law and Con. 
ſcience he ought to pay. ep aan ee | 
Upon Tryal Alfo this Title to a Seat is triable at Common Law by Action upon 
ae mmon the Caſe. Hutton's Caſe. Latch 116, and Hill. 22 Jac. Carlton v. 
Hutton. Noy 78. and Buxton and Bateman's Caſe. 1 Siderfin 88, 241, 
1555 and Bradbury v. Burch. Sir Thomas Jones Rep. 3, and Marchant and 
Plaintiff Jhitpain. 3 Keble 754. And it is agreed that the Plaintiff need not rec 
oughtto  ſhew any Reparation in his Declaration, yet he ought to prove Reps and 


e Repa- Are 3 | | WT : ; eo | | 
kh. | ration in Evidence, by Hales Ch. Baron in Stephen's Caſe.” 16 Car. 2. 


1 Sider fin 203. But if a Man with the Aſſent of the Ordinary doth 
ſet up a Seat in Navi Eccleſiæ for himſelf, and another doth pull dow 
or deface it, Treſpaſs oi & armis doth not lye againſt him, becauk 
1 gg BD EIA MC, Vs M Wes ey) Le Sorin he {I 
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the Freehold is in the Parſon, and fo the only Remedy is in the Ec- 
cleſtaſtical Court, by Coke in Garver and Pim's Caſe. Trin. 10 Fac. 
Godbolt 200. See Ma and -ilbert's Caſe. Mich. 11 Fac. B. R. 2 Bulft. 
151, and Mich. 17 Fac. B. R. Dawtrie v. Dee. Palmer 46. Rolls 2 
Rep. 139. And yet when an Action of Treſpaſs was brought againſt 
Church-Wardens for a Seat broken down by them, becauſe it was ſet 
up by a private Perſon without the Licence of the Ordinary, it was 
adjudged, that though Church-Wardens might well remove Seats in 
the Church at Pleaſure, yet they cannot cut the Timber of them, 
and therefore the Action lies. Trin. 2 Fac. Gibſon v. Wright, &c. Noy 
108. I ſhall not queſtion the Law of this Caſe, but thus much is to 
be ſaid againſt it, that the Freehold being in another Perſon, the An- 
nexing of a Seat thereto ſeems to make the Seat to be a Part of the 
Frechold, and ſo to be in him in whom the Freehold is, and the Uſe 
of it in them that have the Uſe of the Church ; and if ſo, then the 
Breaking the Timber could be no Wrong to him that had no legal 
Right in them after they were faſtned to the Freehold, and became as 
other Seats of common Uſe, and at the Diſpoſal of the Ordinary. Yide 
8 H. 7. 12. 2 

If Lc pretend to have Title to a Seat by Preſcription, and there- 
upon jointly bring an Action upon the Caſe for a Diſturbance, and de- 
clare upon a joint Right and Preſcription ; if upon the Evidence it 
ſhall appear, that they are not Jointenants, but Tenants in Common, 
they cannot recover, but muſt be nonſuited, for that ſuch Evidence 
doth not maintain the Title upon which they bring their Action, and 
as Tenants in common they cannot make a joint Preſcription, but 
ought to preſcribe ſeverally; by Lea, Haughton and Chamberlain a- 
gainſt Croke and Dodderidge. Paſch. 19 Fac. B. R. Sir Henry Snel- 
grave v. Brograve. Palmer 161, and Bendl. 89. 

Another Queſtion may be, Whether the Ordinary may place in the 
Seats erected in the Chancel, which is uſually repaired by the Rector 
or Proprietor ? As to which, tis reported, that Coke ſaid, That for the 
Body of the Church the Ordinary is to place and diſplace ; but the 
Chancel is the Freehold of the Parſon, and is Parcel of his Glebe. 
1 Brownlow and Gouldsborough 45. By which he ſeems to intend, 
that the Power of placing and diſplacing, as to the Seats in the Chan- 
cel, is in the Parſon, and yet no ſuch thing may be collected from 
his ſaying that the Frechold of the Chancel is in the Parſon, and is 
Part of his Glebe, for the Frechold of the Church is alſo in the Parſon, 
and yet the Ordinary hath the Authority of ſeating therein. Nor is 
the Parſon's Repairing the Chancel any Reaſon of outing the Ordinary 
of his Juriſdiction there, as in Iſles or Chancels built by Perſons of 
Quality; becauſe the Chancels repaired by Rectors, Impropriators, or 
Appropriators, were with the Body of the Church at firſt erected for 
the Uſe of the Pariſhioners ; and ſo we ſee they have the Uſe of them 
in Common; the others are for private Uſe. And the Parſon by re- 
pairing doth no more than what he is bound to do of common Right, 
nay, by the Canon or Common Law of the Church, the Perſon that 
receives the Profits of any Church is bound to repair the whole Church, 
and ſo is the Practice in all Countries but in Ezgland, where Cuſtom 
= doth transfer the Burthen of repairing the Body of the Church, 
and fencing of the Church-Yard upon the Pariſhioners. The Church- 
Wardens of Denford's Caſe, Noy 41, and in ſome Places (as in Lon- 
don) of repairing the Chancels alſo, to which Linwood gives Teſtimo- 
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it might (as it may not) be truly ſaid, that the Incumbents ot 
Churches in other Countries, where they repair the whole, have folely 
the Authority of placing, and diſplacing, in all Seats that be or may 
be in thoſe Churches, there is no Reaſon to think that they are to Scat 
in the Chancel with us, becauſe they repair the ſame by the ſame 
Law and upon the ſame Conſideration, that the Incumbent in Foreign 
Parts repair the whole Churches, c. of receiving the Profits of the 
Church: Or unleſs it might be truly ſaid, that becauſe the Pariſhioners 
with us repair the Body of the Church, the Biſhop may not meddle 
to place or diſplace them therein. I ſee no Reaſon but that he may 
place in the Chance, altho' that it be repaired by the Parſon, nay, 


the Reaſon from the Pariſhioners repairing is ſtronger againſt the Or- 


* dinary, than from the Parſon's Repairing: For the Parſon, Appro- 
won Right, priator, or Impropriator repairs of Common Right, (for pu ibit cum E- 
= dy Pre. molumentis, is the Canon Law in this Caſe) but Pariſhioners by Pre- 
ſcription. ſcription only, which might more plauſibly be alledged as the Conſi- 
deration, or firſt Reaſon of ſuch Liberty; eſpecially, if the Parſon had 
repaired what they do, ſuch Power ſhould have been in him, as it 
muſt be ſuppoſed to be, if he from repairing hath the Right of Seat- 
ing in the Chancel : But it appears to be otherwiſe as to the Body of 


the Church, for that it was originally and of Common Right in 


the Parſon ; the Peoples undertaking that Burthen that would otherwiſe 
have been on Incumbents, could not place this Authority in a third 
Party, ©iz. the Biſhop ; and therefore one might conclude, notwith- 
ſtanding the Parſon's Repairing, (5c. that the Ordinary hath this Autho- 
r{ty and Juriſdiction of Common Right, as to both Church and Chan- 
cel, though the Freehold of both be in the Incumbent, or Incumbents, 
and the Repair of the Chancel be upon the Parſon, and of the Body 
of the Church upon the Pariſhioners; yet the Law as I take it is ſet- 
tled to the contrary, that unleſs a Seat be in the Body of the Church, 
the Ordinary hath nothing to do with it. Buxton and Bateman Cale. 
1 Siderfig 88. However, it is ſaid, that if there be an Impropriator, 
he, and in Conſequence his Farmer of Common Right, ſhall have 
the chief Seat in the Chancel, becauſe he ought to repair it, but by 
Preſcription another Perſon may have it, as belonging to his Houſe, 
Trin. 7 Fac. Sir William Hall v. Ellis. Noy 129, the Privilege of an 
Impropriator in the Chancel being by reaſon of his repairing, it is to 


be known what Remedy there is by Law to compel him to repair, it 
he negle& or refuſe to do it; as to this, I find it is ſaid to be the O- 


RE Pe pin ion of the Court of Common Pleas, that the Spiritual Court may 
grant Sequeſtration upon an Impropriate Parſonage for not repairing 


priator does 


not repair the Chancel. Mich. 29 Car. 2s 3 Keb. 829, yet by another Book tis 


If chere ſaid, that the Court of Common Pleas did incline that there could 
may be a Se- be no Sequeſtration ; for being made Lay-Fec, the Impropriation was 
queitration out of the Juriſdiction of the Court Chriſtian, and they were only to 
procecd againſt the Perſon, as againſt another Lay-man for not repair- 
ing the Church, Trin. 22 Car. 2. C. B. Anonimus. 2 Ventris 35, 
and by the ſame Caſe as reported. 2 Modern Rep. 257, tis ſaid, that 
the whole Court beſides At ins were of that Opinion. See 1 Modem 
If the Pa- = 258. : | 


Tiſhioners do 
not repair 


: 


n 
cbs dificandis C. ſi Rector v. defetius Eecleſie. And therefore, 
un 


s to the Repairing of the Body of the Church, the Spiritual Court 
the Body of may compe! the Pariſhioners to do it, and may excommunicate every 
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one of them till it be repaired, and thoſe that are willing to contri- Church Re- 
pute muſt be abſolved till the greater Part agree to make a Tax; ARR, 

but the Spiritual Court cannot aſſeſs them towards it, neither can the 

Kings Court, or the Juſtices of Peace, or the Church-Wardens alone, 

impoſe a Tax for it; but the Pariſhioners ought to be ſummoned by 

the Church-Wardens to meet and agree to lay a Tax to do it, and if 

they refuſe or neglect to meet or to make-a Rate, the Church-War- 

dens then may make u Rate alone if needful ; and if a Rate be il- 

legally impoſed, as by a Commiſſion from the Biſhop, Gc. without 

the Pariſhioners Conſent, yet if it be after aſſented to, and confirmed 

by the major Part of the Pariſhioners that will make it good. Hill. 

26 and 27 Car. 2. C. B. Rogers v. Davenant. 1 Mod. Rep. 194, and 

1 Pentris 167, the Church-Wardens in ſummoning the Pariſhioners 

need not do it from Houſe to Houſe, but a general publick Summons 

at the Church is ſufficient, and the major Part of them that appear Summons ar 
upon ſuch Summons, will bind the whole Pariſh, If the Church and — 
Chancel be out of Repair, the Pariſhioners are only chargeable to the 

Repairs of the Church. But a Libel in the Spiritual Court, or a 

Tax pro reparatzone Eccleſiæ, is well enough, though the Word Eccle- Tax pro repu- 
5a may include the Chancel as well as the Body of the Church, yet ne Eccle- 
ſhall be intended for the Church only ; but if any Money raiſed for 25 

repairing the Church be laid out upon the Chance], the Pariſh ought 

not to allow it to the Church-Wardens in their Accounts, nor ſhall 1 
they be compelled to pay any Tax for the Repairs of the Church and Wit 
Chancel. If the Church be down, and the Pariſh increaſed, fo that Walt | 
of Neceſſity there ought to be a larger Church, the major Part of the 

Pariſh may lay a Tax for the enlarging it, as well as the repairing of 

it. See for theſe Matters, Paſch. 29 Car. 2. C. B. 1 Mod. Rep. 236. 

2 Modern Rep. 222. Paſch. 5 Car. 1. C. B. Mebl's Caſe. Littleton: 

Rep. 263. Poph. 137. . 

Though it be before ſaid, fol. 295, that the Frechold of the Church Frechold of 
is in the Incumbent, and that if the Windows of the Church be bro- be, Church 
ken, the Parſon may have his Action for it at the Common Law, yet cumbenr. 
the Ordinary may deface any ſuperſtitious Pictures, as is ſaid by J/rap 
Chief Juſtice to have been done in Pricket's Caſe. And if any other 
do it without the Ordinary's Licence, he may be bound to his good 
Behaviour. Mich. 12 Fac. Day v. Bedding field. Noy 104. And this 1 
I ſuppoſe is to be extended to the Parſon himſelf; ſo if any Coats of 1 
Arms be placed in any Windows, or Grave- ſtone or Monument in any i 
Church or Church-Yard, neither Parſon, Church-Wardens, or Ordina- 4% 
ry may break down or deface the ſame; andif any of them do, the 1 
Heir by Deſcent intereſted in the Coat may have his Action upon the 
Caſe againſt them. 9 Ed. 4. 14. Mich. 10 Fac. B. Pim's Caſe. Rolls 
Abr. 1. p. 625. Mich. 12 Fac. Day v. Beddingford, &c. Noy 104. 
Hill. 12 Fac. B. R. Frances v. Leys. 2 Croke 367; or ſo may the 
Party that ſet them up, being the Executor, although they be fixed 
to the Freehold of the Parſon. 9 Ed. 4. 14. Corven's Caſe. 12 Coke 105. 
1 Iuſt. 18. b, But as to Monuments ſet up in the Church, the Caſe is 
to be underſtood of ſnch only as are ſet up in the Ifles belonging to 
particular Perſons,” according as it is explained by Coke in May and 
Gilbert's Caſe. Mich. 11 Fac. B. R. 2 Bulftrode 15 1. Trin. 10 Fac. 
C. B. Garven and Pim's Caſe. Godbolt 200; or if ſet up in any other 
Part of the Church; I ſuppoſe, tis to be underſtood, that they were 
placed there with the Incumbent's Conſent ; but the Reaſon Sveni 
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98 is free to all the Inhabitants to bury in, is not true, for none can bury 
AstoParſon's in the Church without the Parſon's Conſent, per Curiam. Hill. 13 


Content to "Fine; iy; R. Frances v. Ley. 2 Croke 367. Mich. 12 Fac. Day. v. Bed. 


bury in the 
Church. dingfield. Noy 104. 
What Goods 1 the Goods of the Church, as Chalice, Surplice, G c. d 


belong to the the Pariſhi K 
ng not belong to the Incumbent, but to the Pariſhioners, 11 U. 4. 12 and 
T if they be taken away, or broken, the Church-Wardens ſhall n 


their Action of Treſpaſs at the Common Law. Be/lamie's Caſe. Roll 
1 Rep. 255. 31 Ed. 3. 3. Br. Corporations, &c. 55, 73, 84. 11 H. 4. 
12. 37 H. 6. 30. Therefore, when the Parſon ſued in the Spiritual 
Court for the Organs taken out of the Church, a Prohibition was g. 
warded. Trin. 12 Fac. Buckſale's Caſe. Roll's 1 Rep. 77. Kitchin's 
Juriſdiction of Courts. Tit. Wardens of Churches. fol. 378. And if 
the Church-Wardens for the Time being negle& to bring an Action 
for any of the Goods of the Church taken away, their Succeſlors may 
bring Treſpaſs for them in refpe& of their Office, as was reſolved per 
Curiam. Hill. 31 Elis. C. B. Church-IWardens of Fotherſton's Caſe, 
1 Leonard 177. But then the new Church-Wardens muſt ſay, ad 
dammum Parochianorum, and not ipſorum, though the old Church- 
Wardens in whoſe Time the Goods were taken might ſay either. Paſc. 
32 Elis. B. R. Hadman and Green v. Ringwood. 3 Croke 179. 8 Hd. 
4. 6. Br. Corporations, &c. 55, but by Frowick. 12. H. 7. 28, the new 
Church- Wardens ſhall not have the Action for ſuch Treſpaſs done to 
their Predeceſſors; contrary by Zaxly; and it is ſaid by Nezwtop and 
Paſton, that the Executors of the Church-Wardens, in whoſe Time 
the Treſpaſs was done, ſhall have the Action. But the Caſe in 1 Lev 
nard 177, is moſt to be relied upon. 

Saerilege If the Goods of the Church be ſtolen, it is Sacrilege and Robbery, 

and Rob- and the Church-Wardens ſhall have an Appeal of Robbery. Br. Ar. 


ery. Appel. 31,45. 37 H. 6. 39. And a Libel may be alſo in the Spiritual 


Court againſt the Offender, pro ſalute anime & reformatione mor, 
\ Paſ. 18 Car. 2. 1 Melcomb v. Lake. 2 Keble 23. 1 Siderfin 281, but 
not to recover Damages. 2 Inſt. 492. 1 Keble 743. See Regiſter of 
IWrits 57. And if a Perſon doth in the Night break the Church, and 
enter, he is guilty of, and indictable for Burglary, as Bromley faid, 


Burglary. 
Paſch. Ma. Dyer 99. a. 3 Inſt. c. 14. 


Church-war- Though the Church-Wardens may have their Action, for ſuch of 


Noſe of the Pariſh Goods, yet they cannot diſpoſe of them without the Con- 
Goods with- ſent of the Pariſh, and a Gift of ſuch Goods by them without the 
out Conſent Conſent of the Sidemen or Veſtry is void, as was ſaid in Methold and 
Miun's Caſe. 3 Bulſtrode 264. And though, as hath been ſaid, the 
Goods of the Church do belong to the Pariſhioners, yet they cannot 
have an Action of Account againſt the Church-Wardens for waſting 
any of them, but muſt make new Church-Wardens, and thoſe new 
 Church-Wardens may bring an Action of Account againſt the former. 
Br. Account 71. R. 8 Ed. 4. 6. Br. Corporations, &c. 55. 4 Ed. 4 
6. Br. Garden. 7. And though a Pariſh preſcribe to chooſe two 
Church-Wardens, and that the Perſons ſo choſen ſhall continue in 
that Office for two Years ; yet the Pariſh may, notwithſtanding the 
Preſcription, remove ſuch Church-Wardens at their Pleaſure, and 
chooſe new ones; for as it is ſaid, the Pariſh might ſuffer great Loſs, 
if the Church-Wardens ſhould continue ſo long in their Office con- 


trary to their Will, for in that Time they. might waſte all the Pull 
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Rector not Church. Wardeng inay have their Acton for it, for the Pro- from the 
perty doth remain in him to whom it belonged when the dead Body Corps. 
was wrapped therein; and the Wrapping the dead Body therewith 
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Nl big or Impropriators, (Who are ' perpetual Rectors of . 
Churches) both in the Churches themſelves, and the Profits thereof. 
And firſt, I conceive, that (although that the Frechold and Soil As to the 
of the Chancel may be in the Appropriator, or Impropriator, eſpe- 8 
cially where they repair the ſame, either by Compoſition or Preſcription, Chance! 0 
which is in moſt Places in Eugland, except in London) the Freehold and F reeholdand 
Soil of the Body of the Church is in the Vicar, as a Part of his Glebe, vod of be 
for thereof he takes Poſſeſſion at his Induction, by which he is Church. 
ſeized of all the Profits of the Vicarage; which Way of taking Poſ- 
ſeſſion would be very ſtrange, if the Church it ſelf was not a Part of 
that to which he hath a Right by Inſtitution, and of which he is ſeized 
by his Induction ; alſo this appears from the Vicar's being obliged of 
Common Right to repair the Church. Rolls Abr. 2. p. 337. Alfo 
the Trees in a Church-Yard are ſaid to belong to the Vier, ſo that 
if they be cut down by the Parſon, or any other, and a Suit be in the 
Court Chriſtian not only to puniſh the Fact, but alſo for Damages, 
a Prohibition lyeth ; becauſe the Vicar may have 'Treſpaſs at Common 
Law; but if the Suit be not for Damages, no Prohibition ſhall be. 
Mich. 13 fac. B. R. Bellamie's Caſe. Rolls 1 Rep. 255. But gene- 
rally ſpeaking, the Compoſition made betwixt the Parſon and the Vi- 
car of a Church, doth ſhew, what of the Glebe, Tythes, or other 
Profits thereof, do belong to the Rector, and what to the Vicar ; and 
without a Preſcription to the contrary, the Vicar, as well as the Par- 
ſon, is bound thereby, Paſch. 4 Car. in the Exchequer. Lien v. - 
more. Palmer 5 25, and becauſe ſeveral Compoſitions may be loſt, Pre- 
ſcription and Uſage'is much to be regarded, for the ſettling of their 
ſeveral Rights. Lit. Rep. 263. I ſhall therefore add ſome Caſes, to 
the End that Compoſitions may be the better underſtood, and to ſhew 
the Force of Preſcription as to this Matter. 5 "pony 

Firſt, De Jure communi all Tythes and Profits of the Church do vier mug 
belong to the Parſon, although that there be a Vicar conſtituted, and ſhew how he 
therefore the Vicar muſt make his Claim, either by ſhewing that he is is endowed. 
endowed out of the Parſonage of that to which ha pretends a Right, 
or by Preſcription. March 11 Mich. 10 Fac. B. R. Reynolds v. Green. 
2 Bulſtr. 27. Mich. 28 and 29 Elis. B. R. Godbolt. Mich. 40 Eliz, 
Hurſdale v. Smith. 3 Cro. 633. Paſch. 2 Car. B. R. Cope v. Bedford. 
Palmer 427. But though the Vicar cannot produce any Endowmient, 
1 = _ yet 
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Endowment yet if he can prove a conſtant Uſage and Payment, that is ſufficient 
3 Evidence of an Endowment. Hill. 22 and 23 Car. 2. Bingham v. Ro. 
'* * © binſon. 2 Keb. 729. Or though the Endowment do not mention any 
Glebe or Tithes to be aſſigned to the Vicar, yet if the Vicar by a con. 
ſtant Uſage hath enjoyed them, he ſhall not be concluded by their not 
being mentioned in the Endowment of the Vicarage, (as it has often 
been adjudged ;) for it ſhall be preſumed by Reaſon of a long Þof. 
ſeſſion of ſuch Glebe or Tithes, that the Vicarage hath at ſome Time 
or other been augmented therewith, and that tho' there be no Power 
reſerved to the Biſhop by the Endowment to augment or diminiſh, G c. 

— 11 For the Biſhop may notwithſtanding augment with the Conſent, or 
Biſhop. upon citing all Parties, tho not without Notice or Citation, as he may 
do when * hath a Power to augment, &c. reſerved to him by the 
Endowment. Trin. 15 Car. 2. Scaccar. Henry Twiſs v. Brazen; 
College in Oxford. Blount 2 al. Hardres 328. And ſo it is, though 
no Land is mentioned in the Valuation of the Church in the Time of 
H. 8, becauſe many Particulars were omitted in that Valuation. 
Coyne s Caſe. Clayton's Rep And where no Proof of an Endowment 
Long Poſſeſ could be made, yet becauſe of long Poſſeſſion, the Church being pre- 
1 ſentative, what was enjoyed was decreed to the Vicar. 9 Car. Neat 
v. Liſter, and 39 Eliz. in the Exchequer Chamber. Grimes v. Smith, 

Tothil 238. N 

Of what ff a Compoſition be made betwixt the Parſon and Vicar, that the 
15 4 Parſon ſhall have all the Tithes of Corn and Hay, and the Vicar all 
8 other Tithes within a Pariſh ; and after the Pariſhioners ſow certain 
Lands arable with Saffron, or the like, as Woad, Gc. the Parſon 
ſhall not have the Tithes of the Saffron or Woad, (5c. but the Vicar. 
Hill. 1 Car. Tindat's Caſe. Bendloes 159. Trin. 7 Fac. per Coke ſaid 
to be adjudged. 2 Roll's Abr. 335. So if the Vicar by Endowment 
or Preſcription be to have the Minute 'Tithes, and the Land which 
Time out of Mind hath been arable is not tilled, the Vicar ſhall have 
the Minute Tithes ariſing upon the ſame, for his Endowment doth 
not go to the Land, but to the 'Tithes in any Part of the Pariſh. 
Paſch. 38 Eliz. B. R. Bedding field v. Freak. 2 Rolls Abr. 335. And 
ſo it is although the Land had been ſowed with Corn for the Space of 
Forty Years next before, although it be ſaid by the Statute of 2 4.6. 
That Tythes ſhall be paid as they had been paid Fozty Years befoze, 
'The like Law if arable Land be converted to an Orchard, for then the 
Vicar ſhall have the Apples; and if an Orchard be turned to arable, 
the Parſon ſhall have the Corn. Paſch. 38 Elig. B. R. the Dean and 
Chapter of Noruich's Caſe. Owen 74. Paſch. 38 Eliz. B. R. Bed- 
dingfield v. Freak. 3 Cro. 467, and 43 Eliz. Gouldib. 149, and More 
90g. Or if a Vicar by Endowment hath the Minute Tithes, and 
| hath for long Lime uſed by force of this Endowment to have 'Tithes 
of Wood of the annual Value of Six Shillings and Eight Pence, by 
Reaſon of the ſmall Value of the Wood and the Uſage, Tithes of 
i the Wood ſhall be to the Vicar as a ſmall Tithe, although that the 
Ci Tithe of Wood in its Nature be accounted amongſt great Tithes. Mich. 
= 10 Fac. B. R. Reynolds v. Green. per Curiam. 2 Rolls Abr. 335. Note 
Ty alſo that Woad growing in the Nature of an Herb, Saffron and Weild, 
| which are a kind of Graſs, are Minute 'Tithes, and go to the Vicar, 
1 when he is to have Minute Tithes. 1 Car. C. B. Udal v. the Vicar of 
10 Alton, and the ſame Caſe. Hutt. 77. 1 Cro. 28 Hill. 1 Car. Tiudals 
1 Caſe. Bendloe 159. Paſch. 38 Elis. Beddingſieid v. Freak. 1 Roti 
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Abr. 643 The like is to be ſaid of Flax and Hops. Mich. 14 Car. Oitars en- 
J. R. Web's Cale. 1 Rolls Abr. 643. So was it ruled in the Caſe of W. 


Crouch v. 


Riſden.'. Fil. 21 and 22 Car. 2. And that a Preſcription | 
to pay ſo much in lieu cf all ſmall Tithes ſhall extend to Hops, Oad, 
&c, 1 Kd. 443+ 2 Keb. 612. 1 Ventris 61, But the 'Tithes of Clo- 
ver-Graſs ſhall go to him that hath the Tithe Hay. Darrel v. Vi 
Her. 3 Keb. n | | LEA | 1 

So if Tobacco be planted here, the Tithes thereof be minute Tithes; it all the 

but if all the Profit of a Pariſh, doth conſiſt of Things, which in their 5 1 
own Nature are minute Tithes, it is ſaid that they thereby become nute Tithas 
great Tithes; as if a great Part of a Pariſh be ſowed with Hemp, 
c. they are ſaid to be great 'Tithes, otherwiſe not; and in this Re- 
ſpect Wool and Lamb may be ſaid to be great Tithes, and for this 
Reaſon Hops in Rent were adjudged great Tithes, but Hops in Or- 
chards or Gardens remain minute 'Fithes, and a Field of Forty Acres 
planted with Saffron was adjudged a ſmall Tithe. Hill. 1 Car. Undal 
v. Tindal. Hutton 78. But Onuzre, Whether Hemp, Flax, &c. be not 
in their Nature to be accounted ſmall Tithes ? If fo, then the Quan- 
tity of Land within any Pariſh ſowed with Hemp, Gc. cannot make 
the Tithe of another Nature; and what we call ſmall Tithes ſeems 
to me to be in reſpect of the Thing it ſelf, and not from the ſmall 
Quantity of Land ſowed therewith within any Pariſh, whereby the 
Tithes thereof are but ſmall, and of little Value; for if that were 
to be the Rule to determine what ſhall be ſaid ſmall Tithes, then 

Corn, Hay, Gc. muſt in many Pariſhes be accounted ſmall Tithes, 
which will not be affirmed. 

But the Lord Chief Juſtice Holt held Flax ſown in a common vnerhe— 
Field to be a great Tithe; and he did not allow any Difference, but Flax, Hemp, 
that Flax, Hemp, and other ſuch like Things, growing in open Fields, 7 er * 

are great Tithes, be the Quantity of them more or leſs; but the three mall. 
other Juſtices, Dolbeu, Gregory, and Eyre, held the contrary, that 
Flax in its Nature is a ſmall Tithe, but they did not agree whether 
the Quantity ſowed within a Pariſh of ſuch Things, the Tithes 
whereof are accounted a ſmall Tithe, ſhall alter the Nature of the 
Tithe ; for ſome of them held, be the Quantity what it- will, yet it 
ſhall remain a ſmall Tithe. But in the Caſe in Queſtion, there being 
650 Acres of Arable within the Pariſh, 26 Acres of which were ſown 9 
with Flax, the ſaid three Juſtices all agreed, that this was not ſuch 180 
a Quantity of Flax ſown in the Pariſh as to make it to be accounted 1 
a great Tithe. Tyin. 4 I. and M. B. R. Wharton v. Liſte. 3 Lc- 1 
ping 365. 
If the Vicar be endowed de Decimis Garbarum growing within a b. Pad. 
certain Hamlet within a Pariſh, and the Endowment be made a long Garbarium 
Time ſince, as in the Time of H. z, and the Vicar hath uſed "Vime 
whereof, c. to have the Tithe as well of the Hay as of the Corn; 
although that now at this Day Garba doth ſignify a Sheaf of Corn?) 

and as the Civilians ſay, ſignifies ſuch Thing which is bound together 

by a Band, and in their Books is uſed for Corn, and not for Hay ; yet 

becauſe it is an antient Endowment, and the Uſage hath been fo that - 

the Vicar hath had the Tithe of the Hay, the "Tithe thereof ſhall 

be to the Vicar : For it ſhall be preſumed, that in ancient Time 

Tithe Hay might be compriſed under the Word Garbs, and that the 

Uſe might be then to bind Hay in Bundles ; for ſuch antient Grants are 

not to be expounded according to the Law uſed at this Day, but 
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Small according as it might be intended to be at the Time of the Grant 
A} made. Mich. 40 and 41 Fliz. B. R. Barksdale v. Smith and Blige, 
How ancient 2 Rollis Ar. 335. Mich. 40 Eliz. Barksdale v. Smith. 3 Cro, 633 
Grants and Littl. Rep. 263. March 87. And all Compoſitions for the Endo. 
ompoſi- . ; | | . 
tions are to ments of Vicarages ſhall be expounded bythe Judges of the Common 
be expound- Law, and if the Spiritual Court meddle with that Matter, they are 
* to be prohibited. Littleton Rep. 263. March 87. 5 
Vicar pre. Tf a Vicar hath uſed by Preſcription, Time out of Mind, to have 
2 8e oy all all Tithes within a Pariſh (except Corn, which the Parſon appropri. 
cept Corn, Ate was wont to have) gig. of Hay and Hops, from the Time of H 8 
when they came into England, and of Woad (which is a dying Plant) 
G . After Rape- Seed is ſowed within the Pariſh, there being not any 
ſuch Seed ſowed there, nor in England till of late Time, yet the vi. 
car, and not the Parſon appropriate ſhall have the Tithes of the Raye. 
Seed; for that it is within the Preſcription, altho' that it be a ney 
Thing, for which he cannot preſcribe ſingly, foraſmuch as the Parſon 
is barred of all 'Tithes but of Corn by the Preſcription, and this is 
within the general Preſcription to have all Tithes but of Corn. Paſch. 
7 Car. B. R. Reſolved per Curiam upon Evidence at the Bar, in a 
Caſe that concerned a Parſon and Vicar of a Pariſh in Kent, and that 
there was not any Difference as to this, betwixt ſuch Endowment 
which was the Grant of the other Party, and ſuch Preſcription, in 
that the Preſcription doth preſume an Endowment precedent. 2 Rolls 

Abr. 334- 
Of the AIG if a Vicar be endowed of the third Part of all the Tithes 
Tithes of growing and coming due within the Manor of D. he ſhall have the 


ah Tithes of the Free Tenants as well as of the Copyholders, for all 
: make the Manor. Paſch. 38 Eliz. B. R. Higham and Beſt's Caſe. 
Where the 2 Roll's Abr. 335, the ſame Caſe, Owen 74, and 3 Cro. 426. But if 


Parſon can- *, | ſs 
not preſcribe the firſt Endowment be to be ſhewed, whereby a Vicar of a Church 


azainft the is to have all the ſmall Tithes within the Pariſh, and the Parſon im. 
ment or propriate doth take the ſame, and be ſued therefore in the Court Chri- 
Compoſition. ſtian, and thereupon doth bring a Prohibition upon Surmiſe of a Pre- 
ſcription, and then the Vicar doth come and plead the firſt Endowment, 

which was uno Dom. 1310, whereby ſuch Tithes were allotted to 

the Vicar, and the Parſon doth demur thereto, the Vicar ſhall have a 
Conſultation, for that the Parſon cannot preſcribe againſt the firſt En- 

dowment. Trin. 2 Fac. Rot. 520. Pringe v. Child. Noy 3. Paſch. 

3 Fac. Springe's Caſe. Moor 761 and 781, for the Preſcription oght 

to commence after the Endowment, which was after the Time of Li 

mitation, e. R. 1. Roll's Abr. 2. p. 269. And accordingly, a Vicar 

libelled againſt a Parſon in the Spiritual Court for Tithes allotted to 

him by the Compoſition, and (the Parſon pleading Preſcription againli 

the Compoſition) the Court Spiritual did allow of ſuch Plea ; but a 
Prohibition was awarded for the Vicar to ſtop his own Suit: And it was 

alſo decreed in Chancery for the Vicar, that ſuch Preſcription by the 

Parſon againſt the Compoſition was not good ; and an Injunction was 

awarded for the Vicar to ſtay the Parſon's Suit for ſuch Tithes l. 

— to the Vicar by the Compoſition. Paſch. 4 Fac. Pringe v. Child 

a 007 $0, 75 

1 the. Hor But if a Vicar be endowed out of the Parſonage, and thereby to have 
our of the Altaraginm cum manſo compententi, he ſhall by the Meaning of theſe 
1 Words have Tithes of Wool, Lambs, Colts, Calves, Pigs, Goſlins 
Here 41s. Chickens, Butter, Checſe, Hemp, Flax, Honey, Fruits, Herbs, 8 
gium, &c. 1 | | | uch 


2 
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ſuch other ſmall Tithes, with Offerings, as ſhall be due within the Small 
Pariſh of which he is Vicar ; for Altaragium doth comprehend not on- T 
ly the Offerings made upon the Altar, but alſo all the Profit that ac- 
crues to the Prieſt by reaſon af the Altar, as it was expounded by the 
Civilians upon Conference had with them by John Lord: Biſhop of 
London. Mich. 21 Eliz. Turner and Andrew's Caſe in the Exchequer ; 

and after it was ſo adjudged in the ſame Court, as Blount ſays upon 

the Word Altaragium in his Law Dictionary, where alſo he adds from 

the Gloſs in Mat. Paris, Oblationes ſive nummorum ſive panum tali 

vel tali Altari, vet ex depotione vel ex conſuetudine, aut Parochianis, 

aut ab extraneis fattæ, Altaragii nomine cenſebantur. And if the Uſe 

hath been (where the Vicar hath by the Compoſition Altaragium) to 

pay to the Vicar Tithe Wood, it ought to be continued to him, other- 

wiſe not. Mich. 4 Car. C. B. D. Wood and Creenwood's Caſe. Hetley 

135. And ſo it was held by the Doctors, who certified that the Word 
Altaragi um accordingly did paſs Tithe Wool, the Uſage being ſhewed 

in Evidence to be accordingly. Hi/l. 21 Fac. B. C. Bret and Ward's 
Caſe. Miuch 70. And when the Vicar entitled himſelf by the Words 
[Altaragium & Minutes Decimæ] to Tithe Wood, it was held by all 

the Judges, that though theſe Words do not comprehend 'Tithe Wood, 

yet becauſe the Vicar hath uſed by theſe Words to have the Tithe of 
Wood, (which Uſe was laid) in reſpect of the Uſage or Preſcription, 

the Vicar ſhall have it, though otherwiſe it ſhould not have paſſed 
thereby; and ſo tis ſaid to be adjudged in the Exchequer, that theſe 
Words have given to the Vicar Sheaves of Corn, where the Vi- 

car uſed to have them. Mich. 13 Zac. B. R. Reynolds v. Green. 

2 Bulſtrode 27. | 

But if a Vicar be endowed out of the Parſonage with all white Vicarendow- 

Tithes growing and renewed within a Pariſh, upon all the Land with- - Eng * 
in the Pariſh, the Vicar ſhall not from thence have Tithes of the Par- 
ſon's Glebe, for it is always excepted, nor ſhall the Vicar in ſuch Caſe 

have Tithes of the Land that at the Time of the Endowment was 

Part of the Glebe, though it be ſince ſevered from it, becauſe at the 
Time of the Endowment this Land was exempted out of the Endow- 

ment. Trin. 38 Eliz. B. R. Blinco and Marſtorz's Caſe, and Coke 

ſaid it had been ſo adjudged in one pung's Caſe. 2 RolPs Abr. 335, 

and if there be a ſpecial Cuſtom after the Endowment of the Vica- 

rages, this is iſſuable, Blinco and Murſton's Caſe. Moor 457. Or if 

a Vicar be endowed de minutis Decimis totins Parochiæ, and the Glebe 

of the Parſon doth come by Means of the Statute of Diſſolutions to 

the King's Patentee, yet the Patentee, though a Lay-Man, ſhall not 

pay Tithes to the Vicar of his Glebe, for the Words in the Endow- 
ment did not give them; but if there had been in the Endowment ex- 
preſs Words, that the Vicar ſhould have the minute Tithes of the 


t | Parfon's Glebe, it had been otherwiſe, for the Parſon himſelf ſhould 


have paid them, and by conſequence the King's Patentee; otherwiſe | 
not. Mich. 39 and 40 Elis. B. R. Blinco v. Baksdale. 3 Co. 578. 29 Car . 4.8. 
And here we may add, that it hath been enacted, Whereas divers Of augmen- 
Archbiſhops, Biſhops, Deans and Chapters, and other Eccleſiaſtical N 
Perlons, in Obedience to his Majeſty's Letters, bearing Date the see in che 
lirſt Day of June, in the Twelfth Pear of his ſaid Majeſtys Reign, precedenr 
and out of a Pious Care to imp2ove' poo? Ulicarages and Curacies, Sat © c, 
where the Endowment Fe too ſmall to affozd a com: « 3. for Aug- 
petent Maintenance to thoſe that ſerve the Cure, have ſince his Ma- nes of 
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Iugnienta- 'jeſty's happy Return, upon their Renewing. of Leaſes of Refozies 
3 02 Tythes impꝛopꝛiate oꝛ appꝛopꝛiate, made 02 hereafter may make di. 
And fee vers Reſervations beyond the ancient Rent, to the Intent the lame 
ao 7. (ſhould become papable to the ſaid Uicars oz Curates, in Augmentation 
cures of 2 & bf their Endowments, which have been fo2 the moſt Part enjoyed gc. 
3 Ame. c. 2. coꝛdingly: But in regard, that ſuch Reſervations were not made to 
_— {© the Utcars 62 Curates, 02 if they were, no convenient Remedy could 
augmenting be had by ſuth Qicars o: Curates'fo2 the Recovery thereof, and they 
ſmall Li- were not at the Time thereof capable of taking any Jntereſt to their 
ilcbarglog own Ale, whereby the ſaid Pꝛobiſions will depend upon the good 
them from Pleaſure of the Succeſſots, and map in Time be diſappointed. 

1 Foz the Eſtabliſhment thereof, Be it enacted by the King's mog 
Cause .c E. excellent Majeſty, by and with the Advice and Conſent of the Lodge 
gablimment. Spiritual and Tempozal, and the Commons in this pꝛelent Parlia⸗ 
ment aſſembled, and by the Authozity of the ſame, That all and every 
Augmentation of what Nature (oever, granted, reſerved oz agreed to 
be made payable, o2 intended to be granted, reſerved 02 made payable 
ſince the ſaid firſt Day of June, in the Twelfth Pear of his ſaid 99a: 
jeſty's Reign, oz which ſhall at any Time hereafter be granted, re: 
_ ferved, o2 made payable to any Utcar 02 Curate, oz reſerved by (ay 
book Jncreaſe of Rent to the Leſſozs, but intended to be to oz fo? the 
Ale oz Benefit of any Uicar 02 Curate, by any Archbiſhop, Biſhop, 
Dean, Pꝛovoſt, Dean and Chapter, Archdeacon, Pꝛebendarp, oz other 
Eccleſiaſtical Cozpozation, Perſon o: Perſous whatſoever, ſo ma: 
king the laid Reſervation out of any Refo2y impꝛopziate, 02 Poztion 
of Tythes belonging to any Archbiſhop, Biſhop, Dean, Pzovot 
Dean and Chapter, oz other Eccleſiaſtical Cozpoꝛation, Perſon 62 
Perſons, ſhall be deemed and adjudged to continne and be, and ſhall 
fo2 ever hereafter continue and remain as well during the Continu⸗ 
ance of the Eſtate oz Term upon which the ſaid Auginentations were 
granted, reſerved, 02 agreed to be made payable, as aftcrwards, in 
whoſe Hands ſoever the laid Rectozies 02 Poztion of Tythes ſhall be 
02 come; which Refozirs oꝛ Poꝛtion of Tythes ſhall be chargeable 
therewith, whether the ſame be reſerved again, oz not; and the (ald 
Uicars and Curates reſpectively are hereby adfudged. to be in the actual 
Poſſeſſion thereof, fo: the Uſe of themſelves and their Succefſos, 
and the lame ſhall fo2 ever hereafter be taken, received, and enjoyed 
by the ſaid Uicars and Curates, and their Succeſſoꝛs, as well during 
the Continuance of the Term oz Eſtate upon which the laid Augmen⸗ 
tations were granted, reler bed oz agreed to be made payable, as after- 
wards ; and the laid Uicars and Curates ſhall have Remedy koz the 
lame, either by Diſtreſs upon the Rertozies impꝛopziate 02 Portions 
of Tythes charged therewith, oz by Action of Debt againſt that Per⸗ 
ſon who ought to have paid the ſame, his Executozs oz Adminiſira- 
toꝛs; any Diſability in the Perſon o2 Perſons, Bodies Politick 0? 
Cozpozate ſo granting, 82 any Oiſfability o: Incapacity in the QAicats 
o2 Curates to whom, 02 to oz fo2 whoſe Uſe 02 Benefit the ſame are 
granted, oz intended to be granted, the Statute of Moꝛtmain, 02 
any other Law, Cuſtom, oz other Matter oz Thing whatſoever, to 

3 the contrary notwithſtanding. | JAG 
Proviſo not. JÞI20vided always, That no future Augmentation be confirmed by 
8 Uertue of this Ad, which ſhall exceed one Motety ok the clear pearly 
en =" QUalue, above all Repztzes, of the Refozy impꝛopꝛiate out of which 
the ſame ſhall be granted oz reſer ved. | and 
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and to the End the ſaid Aicars and Curates map the better make Augmen⸗ 
appear the Certainty of the ſaid augmentatlons; Be it enacted by 022%, 
the Authozity afozeſa!y, That every archbiſhop, Biſhop, Dean and Leaſes to be 
Chapter reſpecttvely, on 02 befoze the Nine and twentieth Day of . 
September next coming, ſhall cauſe every Leaſe oz Gzant whereon 22. 
any ſuch Augmentation is made, to be fairly entred in a Book of 
Patchment, to be kept by their reſpective Regiſters foꝛ that Purpoſe. 

And every Dean, Archdeacon, Pꝛebendarp, oz other Eccleſiaſtical! 

Perſon reſpectively,-thall cauſe every Leaſe oz Gzant whereon any 

ſuch Augmentation hath been made by Himſelf, his Pꝛedeceſſoz 02 
Pꝛedeceſſozs, to be entred in the (aid Book, to be kept by the Re- 

giſter of the Biſhop of the Dioceſe ; fo2 the entring whereof no Fee 

ſhall be paid, no2 any Thing demanded, ſave only a reaſonable Reward 

to the Clerk fo2 entring the ſame, not erceeding Five Shillings : 

Cuhich ſald Entry being examined by the reſpective Archbiſhop, Bi⸗ 

ſhop, o2 Dean, and by them reſpectively atteſted in the laid Book, to 

be a true Copy of the oziginal Leale oz Gant, and that the Aug⸗ 
mentation in the ſame was intended fo2 ſuch Ale, ſhall be as a Re- 

cod; a true Copy whereof, pzoved by WUitnefſeg to be a true Co- 

py, ſhall be deemed, taken, adjudged and expounded to be good 

and ſufficient Evidence in the Law, whereupon the ſaid Uicarg and 

Curates reſpectively ſhall and may, by Uertue of this ac, from Time 

to Time recover the Benefit of ſuch Augmentation. 

And be it further enacted by the Authonty afozeſaid, That where $>*«nce of 
any Archbiſhop, Btſhop, Dean and Chapter, oz any other Ecclefiaſtt- „de ne. 
cal Cozpoꝛation 02 Perſon whafloever, upon the renewing oz grant- 

ing any Leaſe oz Eſtate, have made any Agreement fo2 an Augmen- 

tation kor the Uicar oz Curate, and ſuch Augmentation hath foz any 

Time been accozdingly paid, although the (aid Agreement is not er- 

pꝛeſſed 02 mentioned in the laid Leaſe o2 Gzant, every ſuch Eccleſta- 

ſtical Perſon ſhall catiſe the Subſtance of ſuch Agerement to be en⸗ 

tred in the laid Book, to remain fo2 a Memo zial of it to Perpetuity, 

And be it further enacted, That ſuch Augmentation lo entred ſhall nete 
likewiſe continue, and be fo2 ever hereafter good and available in den 
the Law, fo2 the Benefit of the Gicar o2 Curate koz whom it was 
intended, and their Succeſſos, as well againſt the Archbiſhop, Bi⸗ 
ſhop, oz other Eccleſiaſtical Coꝛpoꝛation oꝛ Perſon who agreed fo? the 
lame, and his and their Succeſſozs, as againſt every other Perſon 
enjoying the ſaid Rectozies oz Poztion of Tythes intended to be 
charged therewith in the fame Manner, and fo2 which they (all have 
the ſame Kemedy as they ſhould oz ought to have by Uertue of 
| wot if the lame had been mentioned and reſerved in and by 
And if any Queſtfon chall hereafter ariſe concerning the Ualidity ir Quetions 

of ſuch Gxants, 02 any other Matter 02 Thing in this ak men- i*- 
kloned and contatned; ſuch favourable Conſtructians, and ſuch farther 
Remedy, if need be, ſhall be had and made fo2 the Benefit of the 
Gicars and Cutates, as heretofoze hath been had and made, oꝛ may 
am fo2 other Charitable Uſes upon the Statutes ko: Charitable 
Aleks. | F 3.6 nne, W073 | 4. 
Povided always, and be it further enacted by the Authozity afoze- 
lald, That if upon the Surrender, Expiration, 02 other Determina⸗ 
tion of any Leaſe wherein any ſuch Augmentation as afozeſaid hath 
been oz ſhall be granted, any new Leaſe of the Pꝛemiſſes, 02 * Pare 
: ereok, 
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Ingmenta- - thereof, ſhall hereafter be made, without expzeſs Continuance gf the 
frons- ſaid Augmentation, every ſuch new Leaſe ſhall be utterly void t 
A 0 al 
Intents and Purpoſes. 

Pꝛovided always, That this AX, 02 any Thing therein contained 
ſhall not extend, oz be conſtrued to invalidate, alter, oz make bold 
one Leaſe, bearing Date the Nineteenth of October, One thouland 
ſir hundꝛed ſeventy and ſir, made by the Dean and Chapter of Vork 
of the Parſonage and Tithes of Stourton in the County of Notting. 
ham, wherein there is an Augmentation of Six and thirty Poundg 
per Annum reſerved, and made due and payable to the Uicar of Stour. 
ton afozeſaid, but that the ſaid Sum ok Six and thirty Pounds be 
always paid to the Uicar and his Succeſſozs accozdingly z-any Thing 
in this Act contained to the contrary in any wiſe notwithſtanding, 

Pꝛobided, Tbat this At, oz any Thing therein contained, ſhaj 
not extend, oz be conſtrued to invalidate, alter oz make void, one 

- Leaſe lately made by the Dean and Chapter of Exon, unto Arthur 
Sprey Eſquire, of the Tithe-Sheaf of the Pariſh of Saint Eval in 
the County of Cornwal, Whereon there is an Augmentation of 
Twenty Pounds per Annum already made, due and payable to the 
"ry Uicar of the ſaid Pariſh during the lald Leaſe, but that the ſaid Sum 
Wl ok Twenty Pounds be always paid to the Uicar and his Succeſſozs 
ol acco2dingly ; any Thing in this Ack contained to the contrary in any 
* | wiſe notwithſtanding, Stat. 29 Car. 2. cap. 8. 
Debt for Vicars and Curates may bring an Action of Debt for any Augmen- 
* Augmenta- tation made to them, without ſhewing the Deed by which ſuch Aug- 
. 4 > mentation is made; and although the Augmentation be made and re- 
1 ſerved by a Leaſe for Lives, and that by the Words of this Statute, 
| | | although by the Law regularly an Action of Debt lies not for Rent 
| 
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reſerved on a Leaſe for Lives, for one Life during the Continuance of 

the Leaſe. Mich. 33 Car. 2. C. B. Carber v. Pinkney. 3 Levinz. 82. 

bl. 14 Car. 2. And by a Clauſe in a Statute of 14 Car. 2, it is enacted, That 
1 Bebi whereas the ſaid Conveyances and Allurances in and by this add in- 
1 Truſtees, and tended to be made void, were (ome of them of Eſtates in Fee ſim⸗ 
1 Re. demiſes ple, and ſome of them long Terms fo? Years made to Truſtees, who 
1 by them. xe-demiſed the ſame at and under ſuch yearly Rents and Sums of 
"a Money as were then appointed to. be the Augmentation of certain 
UGicarages, oz Maintenance foz Pꝛeaching Miniſters, ſince which 

; Time many of the Rectozies and Lands (o conveyed and leaſed 
5 | have been abſolutely ſold, and the Re-demiſes thereof granted and 
i ſ aſſigned by the Owners thereof, foz the Benefit of ſuch Purchaſers. 
j ih Be it further enacted and oꝛdained by this pzeſent Parliament, and 

1 


Wi. by the Authozity of the ſame, That the ſaid Purchaſers, their Heirs 
Wil and Aſſigns, ſhall pay, and the ſald fozmer Owners of the (aid Lands 
bil and Reffoxies, their Executozs, Adminiſtratozss and Afligns, ſhall 
have, hold and enjoy the ſaid Rents and Sums of Poney ſo re- 
1 ſcrved (koz the Augmentation of the laid Uicarages, and Main. 
=—_ tenance fo2 Pꝛeaching Miniſters) upon the ſaid ſeveral Re-demiles, 
8 and ſhall have the ſame, and the like Remedies by Diſtreſs, 0? 
. by Action ok Debt; koz the Recovery thereof, as the ſaid Tru 
|| ſtees who re-Demiſed the ſame ſhould oz might have had ik this 
At had not been made. Stat. 14 Car. 2. c. 25. Sec before the Notes 
on the Stat. :9 Car. 2. c. 8. | 
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{ will alſo here add the Statutes concerning Dilapidations. Be ft Dilapida- 

enafed by the Queen's moſt excellent Bajeſty, the Lozds Spiritual ns. 

and Tempo2al, and the Commons in this p:eſent Parliament aſſem. :7 E. 15. 

bled, and by the Authoaity ok the lame, That if any Archb:ſhop, Bi- Concerving 

ſhop, Dean, Archdeacon, Pꝛovoſt, Treaſurer, Chaunter, Chancelloz, on“ e. 

1pzebendary, 02 any other having any Dignity oz Office in any Cathe. +) L=, 

p:al 02 Collegiate Church within this Realm; oꝛ if any Parſon, (t- 

car, 02 other Incumbent of any Eccleſiaſtical Living whereunto do 

belong any. Houſe oz, Houles, oꝛ other Buildings, which by Law o: 

Cuſtom he is bound to keep and maintain in Reparation, do from 

hencefozth make any Deed 02 Deeds of Gift 02 Alienation, oz other 

like Conveyances of his moveable Goods o2 Chattels, to the Intent and 

Purpoſe afo2eſaid ; (ve. to defraud their Succeſſors of their Remedies 

againſt their Executors or Adminiſtrators for Dilapidations) That then 

the Succeſſoz and Succeſſozs of him that ſhall make ſuch Deed oz 

Deeds of Gift oz Altenation, ſhall and may commence Suit, and 

have ſuch Remedy in any Court Eccleſiaſtical of this Realm, compe⸗ 

tent koꝛ the Matter againſt him oz them to whom ſuch Deed oz Deeds 

of Gift 02 Altenation Call be ſa made, fo2 the Amendment and Re- 

paration of ſo much of the ſaid Dilapidations and Decays, 02 juſt 

Recompence fo2 the ſame, as hath happened by his Fact oz Default, 

in ſich Sozt as he might, ſhould oz ought lawfully to have, if he oz 

they, to whom ſuch Deed oz Deeds of Gift oz Alienation ſhall be 

made, were Executoz oꝛ Executoꝛs of the Teſtament and Laſt Till 

of him that made fuch Deed oz Deeds of Gift oz Altenation, oz were 

Adminiſtrato2 02 Adminiſtratozs of his Goods oz Chattels; any Law, 

Cuſtom, oz other Thing to the contrary in any wiſe notwithſtanding. 

Stat. 13 Eliz. c. 10, | 3 
And by another Statute it is enacted, That all Sums ok Money 5 N 

hereafter to be recovered fo2 oz in Name of Dilapidations by Sen: recoverea ? 

tence, Compoſition, oz otherwiſe, ſhall within two Years after ſuch bow to be 

Receipt be truly employed upon the Buildings and Reparations, in 4 

reſpe# whereof ſuch Money fo2 Dilapidations ſhall be paid, on Pain 

that every Perſon ſo receiving, and not employing as afozeſaid., ſhall 

fozfeit double as much as ſhall lo be by him received, and not em⸗ 

ployed; the which Fozkeiture ſhall be to the Ale of the Queen's 


Majeſty, her Heirs and Succeſſozs. Stat. 14 Eliz. c. 11. | 
It is ſaid, that no Remedy is given at Common Law for Dilapida- Whether an 


10N at 


tions, Suits for them being moſt proper to be brought in the Eccleſi- Omen 
aſtical Courts, which Suits are not to be hindred by Prohibitions ; but Law doth lie 


if any Prohibition be granted, a Conſultation is to be awarded, Regi- for Pilapi 
fler of Writs 48. Fitz. N. Br. 52. But by Parſons Connſellor 95, 
upon Search of thoſe Precedents, it appears that no Judgment was 

given in any one of them; but in ſome of them there was a Verdict, 

and after that divers Continuances entred. But Mich. 3 Fac. C. 2. 

Rot. 332. Day v. Hollington, Judgment was given for the Plaintiff 

upon Demurrer in a Suit for Dilapidations, and afterwards an Action 

of the Caſe was brought by the preſent Incumbent againſt him who 

had been Incumbent immediately before him, and had accepted ano- 

ther Living, and left the Houſes out of Repair : and this Cauſe being 

at Iſſue, and a Verdict found for the Plaintiff, it was moved in Arreſt 

of Judgment, that an Action at Common Law did not lie for Dila- 


Pidations ; of which Opinion was the Chief Juſtice Pollex/er, wh 
al 
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Dilapida - ſaid that the Remed 


tions. 


Divers Opt= Pollenfer and Ventris being 


nions. 


Prohibition 


granted. 


ap. XXXIX 
y was only in the Eceleſiaſtical Court, and the 

reſt of the Four then inclined to be of the ſame Opinion; but 
dead, the Matter was moved again 
before Powell and Rokeby Juſtices, and they gave Judgment for 
the Plaintiff. Paſch. 2 I. and M. C. B. Zones v. Hill. 3 Leving 
268, and afterwards. Hill. 6 JV. 3. C. B. Okes v. Ange, a Probi. 
bition was moved to the Eccleſiaſtical Court for Dilapidations, 
upon Suggeſtion that the Plaintiff in the ' Eccleſiaſtical Court had 
brought a Suit at Common Law for the ſame Dilapidations, in 
which Action the Defendant pleaded Tender of 10 J. which ws 
ſufficient to repair the ſaid Dilapidations, and the Plaintiff took 
Iſſue that the 10 J. was not ſufficient, and the Verdict found it 
ſufficient; upon which Judgment was given for the Defendant, 
and he pleaded this Judgment in Bar in the Eccleſiaſtical Court, 
which they refufed ; and the Court granted a Prohibition, 3 74 
ain 413. This Conſultation therefore is to be intended where 
the Suit is grounded upon the Canon Law; for that an Action 
of the Caſe might have been brought at Common Law by the 
Succeſlor, againſt the Executors or Adminiſtrators of the Dilapi- 
dator, and Damages recovered, as appears by many Precedent, 
Parſons Counſellor 97, 98. But a Curate, though he by Licence 
or Agreement receive the 'Tithes, and have an Allowance for 
the Repairs of the Parſonage Houſe, &c. yet being but at Will, 
and not coming by Inſtitution and Induction, ſo no Incumbent; 
his Executors, Se. are not to be ſued 'or charged in the Spiritual 
Court for Dilapidations, which I collect from Pawly and J/iſeman's 
Caſc. 3 Keb. 614. | 

And Note one great End of making the Statutes of 13 Eliz. 
cap. 10, and 1 Fac. 1. g. 3, (Which ſee hereafter Chap. 41) was 
for avoiding of Dilapidations ; and by 35 Eliz. cap. 14, Dilapida- 
tions are excepted out of general Pardons. Yide Gibſon's Codex, 
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Uacant Be⸗ 


gain C H A P. 1 " * > 
for | ; * 
ins Fruits and Profits of 3 in Time of 

1 | 
ons, Vacation to whom they belong, and the 
= Remedies how to recover them if detained. 
vas What Charges Parſons are liable to in re- 
Fo ſpect of their Glebe, or Tithes; and of the 
int, Temporalities of Liſhops i Time of V aca- 
art . 
75 tion, &c. 25 
ere 
* Hough before Inſtitution, Collation, c. a Clerk hath Right to How a legal 
* the Profits of any Benchice ; yet a legal Title when obtained g, * 5 5 
pl hath alſo this Effect, that it doth ſo work backwards, as to give the the Right of 
_ Clerk a Right to the Profits from the Time that the Church became the Profit, 
2 void of the preceding Incumbent ; and this is by Vertue of the Statute 
11 of 28 H. 8. c. 11, which is as followeth : 
= Cahereas by Reaſon that it is not declared who ſhall have the By s H. s. 
1 Fruits, Tithes, and other Pꝛofits of Benefices, Offices, ꝛamo. 


tions and Dignittes Spiritual, during the Time of Gacation there⸗ 
of, divers of the Archbiſhops and Biſhops of this Realm, have not Delays of Bi- 
only when the Time of perceiving and taking of Tithes, (that is * 
to ſay, TWool, Lamb, Cozn and Hay, and of Tithes uſually paid at how pra- 
the Holy Time of Eaſter) hath appzoached, deferred the Collation of $i!4- 
ſuch Benefices as have been of their own Patronage, but alſo have 
upon Pꝛeſentations of Clerks made unto them by the juſt Patrons, 
pꝛotraced and deferred to inſtitute, induct and admit the ſame Clerks, 
to the Intent that they might have and perceive to their own Uſe 
the ſame Tithes growing during the Uacation. So that thzough 
ſuch Delays, (over and above the Firſt Fruits, which be juſtly due 
to the King's Highneſs) they have been conſtrained alſo to loſe all, 
02 the moſt Part of one Pears ]I:ofits of their Benefices and Pꝛo- 
motions, and to ſerve the Cure at their and their Friends pꝛoper 
Coſts and Charges, oz utterly to kozſake and give over their Bene⸗ 
fices and Pꝛomotions, to their great Loſs and Hindzance. 
Fo2 Rekozmation whereof, it is oꝛdained and enacked by the King 
dur Sovereign Lozd, with the Aſſent of the Lozds Spiritual and 
Tempozal, and the Commons in this pꝛelent Parliament aſſembled, 
and by the Authozity of the lame, That the ſaid Pear, in which the „ 
Firſt- Fruits ſhall be paid to the King es Gzace, (hall begin and be ac- From what 
counted immediately after the Avoidance oz Uacation of any ſuch Be- rege 
nefice o: Pꝛomotions Spiritual afoze rehearſed. And that the Tithes, Firs Fruits 
Fruits, Oblations, Obventions, Emoluments, Commodities, Advan⸗ _ begin. 
tages, Rents, and all other whatſoever Revenues, Caſualties 215. 
Pydofits, certain and uncertain, affering oz belonging to any Archdea- 
conrp, Deanry, Pꝛebend, Parſonage, Ufcarage, Hoſpital, TUarden- 
tip, Pzovoſtſhip, oz other r Pꝛomotion, Beneſice, Dignity 
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Uacant Be- 02 Dffice, (Chauntties only excepted) within this Realm, oz Other 
neace:, the King's Dominions,.growtng, riſing oz coming, during the Time 
ok Gacation of the dome Pꝛomdtion Spiritual, ſhall belong and a; 
fere to ſuch Perſon as ſhall be thereunto next p2eſented, pꝛomoted 
inſtituted, induked 02 admitted, and to his Executozs, toward the 

Payment of the Firſt Fruits to the King's Highnels, his Hats and 
Sucteſſozo; any Uſage, Cuſtom, Liberty, Puvilege oz P2eſcription 

to the contrary had, uſed oz being in any wiſe notwithſtanding, 

And it is alſo enacted by the Authozity afozeſafd, That ik any arch. 

biſhop, Biſhop, Archdeacon, Ozdinaty, o2 any other Perlon oz per. 

ſons, to their Ales and Behoof, at any time heretokoze, ith the 

Firſt Day of May laft paſt, have perceived, received, oz taken, oz at 

any Time hereafter do perceive, receive oz take the Fruits, Titheg, 
Obventions, Oblations. Emoluments, Commodities, Revenues, 

Kencs, Advantages, Pꝛofits 02 Caſualttes, coming, growing oz he. 

longing, oz which hereafter ſhall come, grow, affere oz belong to any 
Archdeaconry, Deanry, Pꝛebend, Parſonage, Utcarage, Hoſpital, 
Mardenſhip, P2ovoſtſhip o: other Spiritual Pzomotton, Benellce, 

Dignity oꝛ Office (Chauntries only excepted) within this Realm, o; 

other the King's Dominions, during the Gacation of ſuch archdea⸗ 

conrp, Deanty, Pꝛebend, Parſonage, Gicarage, Hoſpital, Tlarden⸗ 

ſhlp, P2ovoſtſhip, o2 other Spiritual Pꝛomotion, Benefice, Dignity 

| 02 Office, (Chauntries only excepted) and the ſame upon reaſonable 

To render Requeſt from hencefozth to be made, doth not render, reſtoze, ſatisfy, 
an content and pay to the next Jncumbent, being lawfully inſtituted, in⸗ 
= ars. ducted 02 admitted to ſuch Archdeaconry, Deanry, Pꝛebend, Parlo⸗ 
nage, 02 Cicarage, 02 other Pzomotion, Benefice, Dignity oz Office 
 Spirfteial, except befoze excepted, oz do let oz interrupt the ſaid Ju: 
cumbent to have the lame; that then every Archbiſhop, Biſhop, Arch: 

deacon, Ozdinarp, oz other Perſon ſo doing, ſhall fozfeit and loſe the 
Forfeitureof treble Alalue of ſo much as he ſhall then have received of the Frutts 
treble Value, of every Pꝛebend, Parſonage, Gicarage, Hoſpital, Mardenchip, Pꝛo⸗ 
voſtſhip, o2 other Spiritual Pꝛomstion whereof he ſo ſhall perceive, 

receive 0? detain, let o2 interrupt the Jncumbent to perceive, receive 

and have the Fruits, Tithes, Obventtons, Oblations, Emoluments, 
Commodities, Revenues, Rents, Advantages, Potits o2 Caſualties. 

The Moiety of which Fozkeiture ſhall be to the King our Sovertgn 

Lo2d, and the other Molety thereof to the Incumbent of the ſame 

Pꝛebend, Parſonage 02 Uicarage, 02 other Spiritual P2omotion, to 

be recovered in any of the King's Courts by Aﬀton, Bill, Plaint, 
Infozmation oz otherwiſe ; in which Aﬀton oz Suit the Dekendant 
ſhall not be admitted to wage his Law, no2 any Pꝛotection oz Eſſoin 

Reiner, f Io all be unto the Defendant allowed, „ 
Stipend for Mobided alway, That it ſhall be lawful to every Archbiſhop, Biſhop, 
ſerving the Archdeacon and Dwinary, their Dfficers and Miniſters, to retati in 
Fee, &. his o; their Cuſtody fo much of the Tithes, Fruits, Dbventions, Ob⸗ 
lationg, Emoluments, Commodities, Advantages, Rents, Revenues, 
Caſualties and Pꝛofits, as ſhall amount to pay unto ſuch Perſon o: 
Perſons as hath oz ſhall ſerve o: keep the Cure of ſuch Archdeacon- 
ry, Deanry, Pꝛebend, Parſonage oz Gicarage, oz other Spiritual 
zomotion, during the Aacation, his oz their reaſonable Stfpend 02 

Salary, And alſo fo2 the Collection, gathering oz levying of ſuch 


Tithes, Fruits, Emoluments, Rents and other Pꝛofits, riſing and 
e growing 
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growing during the Clacation afozeſaid ; anp thing in this Ac con- Uacanr Be; 


tained to the contrary in any wiſe notwithſtanding. rg Op 
20bided alſo, and be it further enacked by the Authozity afozeſaid, beads, 

That in caſe any of the Jncumbents afozeſaid happen to die, and be- —_ 3 

foze his Death hath cauſed any of his Glebe Lands to be manured ben: 

and ſown at his pzoper Coſts and Charges with any Cozn 02 Gzafn, 

that then in that Caſe, all and every of the ſame Incumbents may 

make and declare their Teſtaments of all the P2ofits of the Cozn 

growing upon the laid Glebe Lands ſo manured and ſown ; any thing 

contained in this pꝛeſent At in any wiſe notwithſtanding. 

P2ovided alway, That if the Fruits of the Uacation of the ſaid win of 
Spiritual Pꝛomotions be not ſufficient to pay the Curates Stipend ,;r@rcien 
and Mages fo2 ſerving the Cure the Uacation-time, that then the to pay s:i- 
ſame to be bozn and paid by the next Jncumbent within Fourteen bende, Se. 
Days next after that he hath the Poſſeſſion of the ſaid Pꝛomo⸗ 
tlons Spiritual. Stat. 28 H. 8. c. 11. | 

Note, That that Part of the Statute, not here ſet down, concern- Nets, Re- 
ing the ratifying of Leaſes made by Spiritual Perſons of their Benefices Peal. 
to Lay-men, is repealed by 1 and 2 Ph. and M. c. 17. : * 15 

Before this Statute of 28 H. 8. c. 11, the Law is ſaid to be, That nes, be 
after the Death of the Dean of a Free Chapel of the Kings, the &y.* 
King ſhall have the Profits of the Deanery during the Vacation, becauſe 
it is at the King's Election to collate a new Dean. 33 E. 3. Aid del 
Roy 103. But if the Dean hath a Parſonage appropriate to him, the 
King ſhall not have the Tithes and Profits thereof. 2 Rolle 340. So 
tis faid, that the Patron of a Donative may take the Profits thereof 
in the Vacation ; but that if any take them from him, he cannot 
maintain an Action to recover them. Britton v. Made. 2 Cro. 518. But 
I ſuppoſe this Statute gives them to the next Incumbent, for the Words 
are gencral, RD 3 e 

Though the Profits of the Church during the Vacation are in the Intereſt of 

Incumbent upon his Induction, and not due to the Patron or Ordinary; 8 
for if the Patron enter upon the Church in Time of Vacation, he Common 
thereby is not any Diſſeiſor, nor gains any Right. $a. 18, yet the L. 
Patron and Ordinary have ſuch an Intereſt in the Revenues of a Church, 
as that at Common Law they might have charged the ſame in Time 
of Vacation, which would have bound all ſucceeding Incumbents, be- 
cauſe no other had any Intereſt at that Time but they only. Hill. 35 El. 
Anne Mayou's Caſe. 1 Co. 147. b. See Paſch. 37 Eliz. Ford's Caſe. 
5 Co. 81. 5. And if a Man hath an Annuity out of a Parſonage, 
and he releaſes to the Patron in the Time of Vacation, this thall ex- 
tinguiſh the Annuity. 2 Roll's Abr. 339. K. 340. Ford's Caſe. 5 Co. 
81, But if one that hath Right to the Glebe, releaſe to the Patron 
in Time of Vacation all his Right, this is not good, becauſe the Patron 
hath not any Eſtatc in the Glebe. 2 Roll's Abr. 240. 

As to the aforeſaid Statute I do find but little in all the Books re- 
lating thereunto, yet I will venture to deliver my own Thoughts con- 
cerning ſeveral Queſtions that may ariſe upon it. | 

Firſt then I conceive, that by this Statute, in caſe (a Church being Uſurper's 
void) a Clerk doth get Inſtitution and Induction upon the Preſentation oF — 8 
of him that hath no Right to preſent, ſuch Clerk ſhall have the to have the 
Profits due in the Vacation, and alfo all the Profits of the Church ®rofin. 
unto the Time of his Removal, and not the Clerk of him that re- 


moved ſuch firſt Incumbent by Cuare Tmpedit or other Suit of Law. 
R rr 2 And 
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Uacant Be- And ſo it is if a Writ of Error be brought, as is faid in Grange ang 
8 Hocolet's Caſe. Mich. 12 Jac. B. R. 1 Nolls Rep. 61. And"fuch In. 
F cumbent is to pay Firſt Fruits, Tenths, and other Duties becomino 
que before ſach Removal. Force 340. And he is not to be looke? 
upon as removed, (with reſpect to the ſaid Profits and Duties) until 
ſuch Time as the Clerk of him that recovers is inftituted ; for although 
by the Judgment in a Oyare Tmpedit he be ſo removed, that the Plain. 
tiff may preſent, and his Clerk may be' inſtituted-; yet until ſuch In- 
ſtitution, Ge. actually had, the firſt Clerk remains Incumbent 4e 
8 facto, by Coke. Mich. 12 Fac. B. R. in Whiſthr and Singleton Caſe, 
Who may 1 Rolfs Rep. 62. But after the ſecond Clerk is inſtituted and in- 
the Glebe, ducted, he may enter upon the Profits, and reap the Corn ſowed upon 
Exc. the Glebe by him againſt whom the Recovery was had, and that with- 
out a Scire Facias ; by all the Juſtices. Hill. 41 Elis. Bennet v. FJ. 

wards. Moor 571. 5 
Incumbent If the Incumbent of one Church of the yearly Value of Eight 
e222” Pounds, or above, doth without a Diſpenſation accept another Benc- 
fice without fice, the firſt is abſolutely void, fo that if he doth continue as Incum- 
Diſpenſation. bent by ſerving or — for the Cure, taking up the Profits, &c, 
I conceive that he is in the ſame Caſe, as if upon the Death of the 
Incumbent of another Church he ſhould of his own Authority enter 
upon the Profits, and ſerve the Cure thereof as if lawful Incumbent, 
that is, that he is accountable to the next Incumbent for the Profits re- 
ceived by him, and liable to an Action upon this Statute, if he refuſe 
to ſatisfy the next Incumbent for the ſame. See the King and Priff's 
Caſe. Hill. 9 Car. Jones 337, 339, 340. But if any inferior Dignity, 
or other Benefice doth become void by Ceſſion upon the Account of 
the Canon Law only : As if one having one Benefice with Cure un- 
der the yearly Value of Eight Pounds, doth accept of another that is 
incompatible, although that in ſuch Caſe the Patron may preſent be- 
fore the Church is judicially declared to be void, or Notice thereof 
be given by the Ordinary ; yet it hath been held, that until Depriva- 
tion be made, by reafon of the Acceptance of another Benefice incom- 
patible, the Church is only void to the Patron, not to Strangers ; and 
that if the Clerk doth ſue for the 'Tithes of the former Benefice, it 
is not any Bar to him to ſay, that he hath taken a ſecond Benefice; 
Who may by Juſtice Barkly, 13 Car. B. R, which Juſtice Zelperton in his Ar- 
Proficsthere- gument of the Caſe of Priſt ſaid had been fo. adjudged, 2 Rolls 
of, and from Abr. 361, from which it ſeems to be, that immediately upon fuch 
what Time. Ceſſion, the Profits of the Church do not belong to the next Incum- 
bent, but only from the Time that the Church is judicially declared 
to be void. But had not the aforefaid Authority refolved the contrary, 
it might have been a Doubt, whether ſuch Church had not been fo 
void, that the Profits of it by this Statute had belonged to the next 
Incumbent, from the Time that the Clerk had been inſtituted, or o- 
therwiſe intitled to the ſecond Benefice incompatible, and not from 
the Time only of the Deprivation, or judicial Declaration of the A- 
| voidance in the Court Chriſtian ; for the Conſtitution of the Council 
Another of Lateran faith, Ipſo jure fit privatus, not ſpeaking of any Sentence 
Contr of Deprivation : And by the fame Canon and Words a Church ſhall 
of Lateran. be void to all Purpoſes, upon conſecrating its Incumbent a Biſhop, 
without any judicial Proceedings, and particularly to the entitling the 
next Incumbent to the Profits of the Vacation from the Ceſſion; 
which none diſpute ; why then ſhould not the fame Canon * the 
| 4 | h ame 
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3. I, that the Conſtitution of Latera is a general Sentence of Depri- 
vation; and that if particular Deprivation for a Crime, or Reſigna- 
tion of the Iccumbent, doth* abſolutely void a Church, much more 
ſhall the Conſtitution in the Caſe do it. Hill. 9 Car. King v. Te. 

one, 337. In the Caſe of particular Deprivation for Crime, the 
Church is not only void to the true Patron's Preſentment, but to an 
Uſurper's alſo, although no Notice be given thereof. Tin. 44 Eliz. 
Green v. Baker. 2 Roll's Ar. 369. Paſch. 17 Fac. Sir William Elvis's 
Caſe. v. the Biſhop of Ybrꝶ, &c. Hobart 318. And ſo it is, if the 
Church be void by Reſignation, and no Notice be given to the true 
Patron. Paſch. 33 Eliz. Seroen v. the Biſhop of Lincoln. Noy 65. 
And by Hobart in Sir William Elvis's Caſe. v. the Biſhop of York, &c. 
Hobart 318. If when the Church by Ceſſion is open to the Preſent- 


inducted thereunto before any Declaration of the Ceſſion is made ju- 


Diſturber in refuſing to admit the true Patron's Clerk ; and whether 
if he did admit and inſtitute him, it would not amount to a Superin- 
ſtitution, and be void. If it be ſaid, that the Church in ſuch Caſe is 
not full of the Uſurper's Clerk, but that the Biſhop is bound to ad- 
mit the Clerk of the true Patron preſented to him, that muſt be be- 
cauſe the Inſtitution of the Uſurper's Clerk was a Superinſtitution ; if 
ſo, then the Clerk that voided the Benefice by Ceffion might have an 

Aſſize or other Action againſt him, which is hard to ſay, he being de- 

prived by the aforeſaid Conſtitution, the Intent of which was to put 
the Cure and Profits into the Poſſeſſion of another; and not only to 

put it into the Patron's Power to preſent if he pleaſed ; but if on the 

other Hand it be granted, that the Uſurper's Clerk is Incumbent de 

facto until the true Patron remove him by Suit; 'tis then to be con- 

feſo d, that the Church by ſuch Ceſſion without particular Deprivation 

is void as to others, as well as to the true Patron, and then why not 
to the next Incumbent to give him a Right to the Profits immediate- 

ly from the Ceſſion? But Orzre. 


that he-hath not any Right to the Profits of the Church, neither to 


Inſtitution, nor to thoſe ariſing after it; but in ſuch Caſe the Profits of 
the Church are due to the Clerk preſented by the King upon the 'Ti- 
tle of Simony, from the 'Time that it became void of its lawful In- 
cumbent ; the Reaſon is, becauſe that the Church to which a Perſon 
is Simoniacally preſented, remains void notwithſtanding the Inſtitution 
and Induction had thereupon, the Preſentation, Inſtitution and Indu- 
ction being made void by the Statute. 31 Eliz. c. 6. Co. Lit. 120. 
And are not only void as to the King, fo that he may preſent upon his 
Title by Simony without any Deprivation, or bringing his Writ to re- 
move the Simoniſt ; but alſo as to the Pariſhioners, ſo that they may 
detain their Tithes, and plead the Simony, as a Bar in any Action 
brought by the Simoniſt to recover them. I/inchcomb and Pulleſton's 
Cate. Hobart 166. ſame Caſe. Noy 25. Mich. 8 Fac. Penn's Caſe. 
1 Brownlow and Gorldsborough 7. Trin. 8 Fac. Dr. Hutchinſon's Cale. 
 (rodbolt. and Trin. 14 Car. 2. B. R. Knight v. Dancer. 1 Keb. 311, 

„ 312. 


ſame Conſtruction and Effect in this Caſe ? Beſides, tis ſaid, 10 Ed. Uecant Be⸗ 
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ment of the true Patron, an Uſurper doth get his Clerk inſtituted and H upon Cer: 
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dicially, it may be worth the conſidering, whether the Church thereby ©: oh xr 


ſhall be ſaid to be plena & conſulta, fo that the Ordinary ſhall be a ductedbefore 


any Decla- 


5 ration. 


Further, I conceive that if a Clerk be Simoniacally preſented to a ifa Clerk be 

void Church, although that he be inſtituted and inducted thereupon, 2 
y preſen 

to a void 


thoſe that did ariſe from the Time that the Church fell void until his Church. 
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Ugcant Be- 3 12 It was there objected by Finch, Solicitor General, that a Parſon 
nn by Simony may ſuc for Tithes notwithſtanding what is ſaid by Ho. 
bart, which he ſaid was hot Law ; but this was denied by the Court 

and agreed that Simony may be pleaded in Bar, in an Action of Debt 
for Tithes; yet 3 Ov. 642, ſeems to be to the contrary, But if the 
King doth not preſent during the Life of the Simoniſt, and then the 
true Patron, or an Uſurper doth preſent a Clerk, who is inſtituted and 
inducted ; I conceive that in this Caſe ſuch Preſentee hath Right to 
the Profits of the Church from the Time that it was firſt void of a 
lawful Incumbent ; and that if the King before the Death of the Pa- 
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| x tron's or Uſurper's Clerk doth remove him by Care Impedit, and preſent 
1 another, as he may, (if the Patron, Gc. be not within the Relief of the 
Wl! Statute 1 . and M. c. 16.) Paſch. 14 Fac. Winchcomb v. Pulleſton, 
i i Hob. 165. 3 Caſe. hr 5; and : — _—_ 1 164, 
1 | the King's Clerk can claim the Profits only from his Inſtitution. So! 
L i In all Caſes conceive in all Caſes, when notwithſtanding Inſtitution and Induction 
0 323 the Church doth remain void, for that the Inſtitution and Induction are 
1 Se. are % declared by Law to be ipſo facto void, the Profits from the Time that 


fatto void. the Church was void before ſuch Inſtitution, and after, go to the 
Perſon next legally inſtituted. (And when a Church notwithſtanding 
Inſtitution doth remain void. See Chap. 20.) But when the Admi- 
ſion, Inſtitution and Induction of a Clerk to a Church are not abſo- 
lutely void, although that the Church afterwards through the Omiſſion 
1 thro' Omiſſi- of ſome legal Duty doth become void, the Profits ariſing in the Va- 
on of ſome cation go to the Perſon ſo admitted, (5c. and from the Time of the 
legal Duty. Avoidance through ſuch Omiſſion, to the next Incumbent, altho' the 

Perſon admitted doth ſerve the Cure after the Avoidance as Incumbent, 

and when a Church by ſuch Omiſſion becomes void is ſhewed be- 

fore. Chap. 15.) But whenſoever any Perſon doth receive the Profits 

of a Church when he hath no 'Title thereto, ſuch Perſon ſhall be ſub- 
. ject to pay the Tenths due to the King, ſo alſo to a Diſtreſs for a 
i Rent-Charge, and to all other Charges and Payments which are pay- 
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1 able out of ſuch Benefice, and that, from the Reaſon of his taking 
. up the Profits thereof, and ſo ſhall every one that enters upon a Bene- 
* fice without Inſtitution or other Title. But neither the one nor the 


other may bring an Action of Juris utrum, or a Writ of Annuity, nor 
may he ſue for the Tithes, nor can he plead in Bar in a Oware Impe- 
dit as Incumbent in Poſſeſſion, as was ſaid. Hill. 9 Car. in the King 
and Priſts Caſe. Jones 339, 340. 
1 ta bare ag. Note, That although the Words in this Statute be in the Disjun- 
1 miſhonis ſuf· ctive preſented, inſtituted, inducted, or admitted; yet I conceive that 
1 3 a bare Admiſſion, which is that Act by which the Ordinary doth ap- 
1 Profits of the prove of a Clerk preſented to him, as fit to ſerve the Cure, is not 
1 vacation. = to be underſtood, as if ſuch Admiſſion alone was ſufficient by this 
Statute to give the Clerk the Profits of the Vacation ; for then the 
ſame may be ſaid of being only preſented, but is added with reſpect 
to thoſe Preferments, which are not taken by the way of Inſtitution 
. and Induction; and ſo is not here to be taken in its general, but re- 
* A ſtrained Signification with reſpect to ſuch Preferments only; and pro- 
Rs bably it may be thought, that where a Perſon is to be made Com- 
Wi | plwGKkẽete Incumbent of a Church by the Way of Preſentation, Inſtitution 
140 If the Words and Induction, the Words preſented, inſtituted, inducted, in this Sta- 
14 may be in a tute, ſhall be taken in a Copulative Senſe; ſo that the new Incum- 


11 Copulati : : ' a 
I's Sele. bent to give him a Capacity to ſug for the Profits of the Church 50 
14 3 Rs. ing 


Fee —— Set IHE: - 
SR 


n 


Chap. XL. 7 he Complete Incum = 5 ky 455 


„ — 


ariſing in the Vacation, muſt be as well lawfully inducted as inſtitu- uugant Be⸗ 

ted; and it is doubtleſs the ſafeſt way to get Induction before any 7322 
 edings at Law be for ſuch Profits ; yet it is reaſonable to judge... 

Proceedings 4 be. 3 yet it is reaſonable to judge, 

that a Clerk by Inſtitution only hath the ſame Right to the Profits g- 

riſing in the Vacation, as to thoſe Profits ariſing after his Inſtitution ; 

and by Coke, by Inſtitution he hath a Right to enter upon or take the 

Profits, though not to ſue for them. Hirchin and Glover's Caſe. 

Paſch. 13 Fac. 1 Roll's Rep. 227. Alſo by Inſtitution a Church is 

lena & conſulta, and a Perſon is then ſaid to be promoted to it; and 
beſides, the, Profits of the Vacation are given by this Statute towards 
the Payment of the Firſt Fruits, which are due upon Inſtitution, and 
before Induction. by Hat. 26 H. 8. c. 3. | 

But if Inſtitution before Induction ſhall be ſaid to entitle a Clerk If Inſtitution 
to ſuch Profits, ſo that he may take them, or diſcharge the Payment will extend 
thereof, though not to ſue for the ſame. A farther Queſtion may be Ar- «94 
made, whether the ſame ſhall be extended to Benefices which are of Patron of 
the King's Gift, og. Whether a Church be ſo filled by Inſtitution 1 
upon the Preſentation of the King, or of an Uſurper to a Benefice of Gift. F 
the King's Gift, as to entitle the Party inſtituted to the Profits of the 
Vacation, and to charge him with the Payment of Firſt Fruits, Gc. 
becauſe the Church is not ſo filled by Inſtitution only againſt the 
King, byt that the King may, when he pleaſeth, before Induction pre- 
ſent to his own Benefice, upon his own, or an Uſurper's Preſentee to 
the outing of him. 

As to which Queſtion I think rather, that ſuch Clerk is entituled And it ems 
to the Profits ariſing in the Vacation, and is chargeable with the Pay- it may. 
ment of Firſt Fruits, (5c. yea, although that the King ſhould actu- 
ally out him by preſenting another Clerk before his Induction, for tho' 
the King hath ſuch Prerogative, that he may before Induction preſent 
another Clerk to the outing of his own Preſentee, or an Uſurper's, 
without being put to his Writ for the Removal of them; yet J ap- 
prehend, that the Church in ſuch Caſes is filled by Inſtitution alone as 
to other Purpoſes: Firſt, I ſuppoſe that it will be granted, that ſuch 


| Clerks have the Cure of Souls by Inſtitution, and may not be inter- 
the rupted in ſerving the Cure, even as Clerks of other Patrons being on- 
nor ) inſtituted, elſe the Cure is not actually committed to them, and to 
»- ſuch when inſtituted (as well as to other Cerks) the Biſhop ſaith, Ac- 
im ie tram & mean ; and they mx (even as others) be puniſhed by 
their Ordinary for the Neglect of the Cure, Gc. before Induction, e- 
jun- ben by Deprivation, And if fo be, that they may be deprived, it muſt 1 
that de of that they were intitled to before; therefore it ſeems to follow, 4 
ap- that the Preſentee of the King, or of an Uſurper upon the King's 4 
not Kigbt, hath the ſame Intereſt in the Profits, and is ſubject to the ſame ; 
this Charges and Payments, which a Clerk inſtituted upon any other pri- | 
the vate Patron's Preſentment hath, or is ſubject to. | | 
ſpect ö Farther it will appear, that a Church of the King's Gift is full by How a 
tion ntitution as to all Purpoſes but againſt himſelf, if we conſider, that Church of 
re- dhe Inſtitution of another Clerk upon the Preſentment of an Uſurper Sc. King's 
i to the ſame Livin „hi h th Nino 1] 01 5 EEE "= NG Gift is full 
_ = g to which the King's Clerk is inſtituted, is a Superin- by Inſtitu- 
om - ſtitution, and fo void, and makes no Uſurpation upon the King, al- tion. 
tion though that Induction alſo thereupon be had; alſo if a Clerk being 
sta - pollefled of a Benefice with Cure, doth after take a Church of the 
um- King's only by Inſtitution, (Diſpenſation not intervening) his firſt is 
a- id thereby, and if ſuch Inſtitution alone be ſufficient to void a for- 


ſing | mer 


wy = 
= 
* —” 4. O_o 
—. - 
2 — — 
— toon — « * 
——— 


LS 
—— — 
— — rs — 


o 
_ 
> 2 
_ 
—»—— 


"mate eres wee 


— bo 


2 
— — 
— — rennng 
— — 
— 


— ea 


CC 
— —_— 
5 .* 


. 


3 . Sn 


— 
— a 


— 
— 2 CO 


- _—— * — 
* „ — © — 
— — s ? — 9 PEE _ \ . =_ 
— - — IC — - 5 — * <; — * 
— Za . = A 2 2 
8 s þ — 222 N 
— _ RR - Wh 4 
> — 8 1 " — > — — 
* 9 > — 
— 
: 8 O * 1 7 — 
* © - — 8 £ > — —_ - 
_ - 8 wy 2 A P hs 
R o £ N 
Pu P ot 
2 4 2 — b 
* 2 —— — 
—— — — OR — 


12 — . 

: > 2 T — 2 

- * wa 
3 — 


29 2 —— _ 
* ills ao oe "I 2 wwe __ 
— KX — 2 "2: ras bo We 
a 2. * 


— 
by . 
— — a 2 


PSS oo 


HAT 
Py, 
. 
— 


— 
— 
K 
— * OE I | 
” = > Roe SSD. 


\ 


— — — 
408 The Clergy-Mans Law: Or, Chap. XI. 
Vacant Be- mer full Church, it muſt be ſufficient to make a void Church full 
rv. ſaving in the Caſe of the King's Prerogative, and ſo ſeems to have all 
D the Effects which Inſtitution in other Caſes may be ſaid to have, vs: 
until the King's Preſentment comes. And ſo the Caſe of a Preſentee 
to a Living of the King's Gift taken only by Inſtitution, ſeems to be 
like the Caſe of him that by Uſurpation is preſented, inſtituted and 
inducted to a Benefice, who until a Recovery is had, and the Clerk of 
the Recoverer inſtituted, is Incumbent to all Purpoſes : Or it may be 
ſaid to be like the Caſe of him who is collated and inducted by the 
Uſurpation of the Ordinary, who thereby is Incumbent to all Purpoſes 
that is, hath Right to the Profits in and after the Vacation, and gs | 
conceive is obliged to pay Firſt Fruits; and yet if the true Patron' 
Clerk be received by the Ordinary, his Incumbency ceaſeth. 
WhatReme. By the ſecond Clauſe of this Statute as here ſet down, the Clerk 
dy and Right that hath Right to the Profits of the Church during the Vacation, hath 
bo che fene his Remedy given him, if upon reaſonable Requeſt made they be not 
Clauſe . rendred to bim, or Satisfaction for them, which Remedy is not only 
Statute. againſt Archbiſhops, Biſhops, Archdeacons and other Ordinaries, but 
alſo againſt all and every other Perſon or Perſons, and therefore againſt 
any Lay-Perſon that ſhall take up ſuch Profits without Commiſſion 
of the Ordinary ; and againſt any Clerk that ſhall take them up with- 
out ſuch Authority, or legal Title, as pretending himſelf to be Incum- 
bent. Yet if the Caſe be, that the Ordinary hath ſcqueſtred the Pro- 
fits of a void Church, and hath given Commiſſion to the Church- 
Wardens, or other Perſons to take them up, and the Profits be taken 
up accordingly, and remain in ſuch Perſons Poſſeſſion until a new In- 
cumbent is made, to whom the Church-Wardens or other Perſon will 
not render them or their Value, it may be doubted whether the Action 
for them may not be brought by the new Incumbent againſt the Or- 
dinary under whom ſuch Perſon acted, and not only againſt the Church. 
Wardens, or other authorized Party, theſe being but as the Ordinaries 
Servants, and to give an Account to him, and to ſue for him (if need 
be) in the Ordinary's Name. (For ſuch Sequeſtrators authorized by 
the Ordinary, may ſue for 'Tithes, and other Profits of the Church if 
detained, in the Spiritual Court at leaſt, if not at Common Law : Bu 
ſuch Suits are generally brought in the Name of the Ordinary, or his 
Vicar-General, &c. at the Relation of the Sequeſtrator.) For if the 
Ordinary in reſpect of his Miniſters, or Servants, be not chargeable, ! 
do not ſee how he ſhould be chargeable at all, in regard that it can 
not (nor could it by the Makers of this Statute) be preſumed, that an 
Archbiſhop, Biſhop, & c. would take them up in their proper Perſons 
but that they would order ſome Perſon under them fo to do, wiv 
ſhould anſwer them to him, or in his Name to the next Incum- 
bent, to whom he became by his Commiſſion anſwerable for them; 
and if the Party appointed by the Ordinary be by this Statute charge 
able from the Reaſon of his taking up the Profits, and his Accounting 
for them to the Ordinary, from whom he received his Commiſſion and 
Authority, be not a ſufhcient Diſcharge to him, it cannot be Reaſon 
that he pay them, or the Value of them, to the Ordinary, for tht 
he is ſtill the Perſon that took them up, and may remain liable t 
anſiver for them. Upon which Doubt, for the Security of the Ord: 
nary, and Benefit of new Incumbents, it ſcems to be adviſable for tis 
Ordinary to give his Authority of taking up the Profits, and of pr 
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void Benefice, rather than commit it to Church-Wardens, who are 
ſometimes unreſponſible for the Profits, ſometimes ſell or diſpoſe them 
much under the Value, to them that ſhould pay them, or to others, 
and often againſt the Law imploy ſome unqualified Perſon to ſerve 
the Cure, and allow him fo extravagantly, that upon the whole Ac- 


count it frequently falls out, that Clerks have little or no Benefit by 


this Statute made in their Favour, but are ſometimes run in Arrear, 
as when more is paid for ſerving the Cure than the Profits do amount 
to. 
"Though the Ordinary or other Perſon taking up the Profits be pu- 
niſhable by this Statute, if upon reaſonable Requeſt Satisfaction be 
not made to the next Incumbent; yet if any Pariſhioner hath not ſet 
forth, or paid his Tithes, or if other Perſon hath not paid other Pro- 
gts of the Church payable by him or them to the Ordinary, or others 
commiſſioned by him, before the Church be full of an Incumbent, 
(at which 'Time the Biſhop's Authority ceaſeth) I conceive, that ſuch 
Pariſhioners or other Perſons refuſing to ſatisfy the new Incumbent, is 
not ſubject to the Penalty of this Statute, 9g. the treble Value of 
the Profits, but only to ſuch Actions for them which Incumbents may 
have for Profits ariſing after their Incumbency, altho' their Right to 
them is by this Statute ; becauſe, this Clauſe ſeems only to reach 
thoſe that do receive the Profits during the Vacation, and he from 
whom they are due, and who ought to pay them to the Ordinary, or 
his Miniſters during the Vacation, by retaining them, cannot be ſaid ta 
be a Receiver of them. | 

If the Incumbent of a Benefice be put to ſue, either for any of the 
Profits of his Church received during the Vacation, or for ſuch as are 
not paid by any one, it is ſafe for him to recite this Statute in his De- 
claration, leſt it ſhould be thought not to be a general Statute whereof 
the Judges are bound to take Notice, becauſe it extendeth not to all 
the Spiritualty, . not to Biſhops, and alſo to aver that he is the next 
lawful Incumbent, and that he made a Demand thereof, and the Non- 
payment of the ſame, eſpecially if he ſue for the treble Value. 

From the third Clauſe of the Statute, as here ſet down, I conceive, 
that though the Ordinary or his Miniſters may detain ſo much of the 
Profits they receive, as thall amount to pay him or them who ſhall 
ſerve the Cure his or their reaſonable Stipend, and for collecting the 
Profits, yet that if the Ordinary or his Miniſter doth detain or allow 
upon ſuch Account more than the new Incumbent ſhould think rea- 
ſonable, he may try it by Action at Law grounded upon this Sta- 
tute, | Wet ; 

Alſo if ſuch Parſon as did attend the Cure was not then Twenty-four 
Years of Age, or was only appointed by the Church-Wardens or other 
Perſon, and not duly licenſed and admitted thereunto by the Ordinary, 
or did not duly qualify himſelf according to the Statute 14 Car. 2. c. 4, 
I conceive neither the Ordinary nor his Miniſter may detain any Part 
of the Profits in reſpect thereof, for that his Lieence (he not being duly 
qualified) is void, Hat. 13 El. c. 12, and Stat. 14 Car. 2. c. 4, and his 
ſerving the Cure an unlawful Act. And if the Biſhop's Commiſhoner 
doth em ploy ſome neighbouring Miniſters that have Cures of their own 
to ſerve ſuch Cure for the 'Time, without Admiſſion as aforeſaid by 
the Ordinary, I ſuppoſe that their Caſe is the ſame, although that 
they performed the legal Acts aforeſaid to ſettle them in their own 
Churches, and that alſo they may be queſtioned upon Stat. 14 Car. 2. 

811 cap. 4. 
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 Uarant Be- cap. 4, if upon ſuch Occaſion tho Reading either of Morning or B. 
— vening Prayers in their own Churches be neglected. 7.27 

| Note alſo, That if any other Perſon than the Ordinary, or ſuch a 

he ſhall appoint as his Officer or Minifter to his Buſineſs, do take 1, 

the Profits aforefaid, that he by this Statute is not allowed to deta;? 

any Part thereof, upon the Account either of ſerving the Cure, , 

colle&ing the Profits. 

As to the in- As to the next Clauſe about Incumbents: declaring their Wills of 

mg pA Corn ſowed on the Glebe, it is to be noted, that if an Incumbent 

foved on the hath ſown his Glebe, and his Church doth become void by Depri 

Glebe. tion or Reſignation, and another be inducted, it is faid by Coke, in the 

Caſe of Moyl v. Ewer. Hill. 11 Fac. 2 Bulftr. 184, that the neu 

Incumbent ſhall have Tithes of his Predeceſſor, and a Orere is made 

by Rolle, Whether there be not a Difference where the Incumbent 

dies before the ununciation, and where he dies after? Hill. 11 Js 

B. R. per Cur. 1 Rolls Abr. 655, 656. The Reaſon of which Dy, 

re, J ſuppoſe to be from what is faid by Littleton. 34 H. 6. 38. J. cis. 

That if a Parſon die before the Feaſt of the Conception of the 

Bleſſed Virgin, by the Law of the Church the Succeſſor ſhall have the 

Emblements as well of the Glebe as of the 'Fithes, which differs from 

our Law, which makes no Diſtinction as to what 'Time of the Year 
the Dying happens to be in. 

If the Fruits As to the laſt Cauſe concerning paying for the Cure, if the Fruits 

of F of the Vacation be not ſufficient for it, it muſt be remembred what is 

Corn for before (aid, cis. That he who ſerves the Cure in the Vacation mul 

the Stipend. be duly qualified, admitted, (c. otherwiſe I ſuppoſe the new Incum- 

bent need not pay him, but may plead his Incapacity in Bar. So if 

one pretending to be Incumbent of a void Church, doth cauſe a Clerk 

to be duly admitted to ſerve the Cure thereof as his Curate, and at- 

ter the Intruſion being detected the Church is filled, and the Curate 

imployed by the pretended Incumbent is not paid his Salary or Wages, 

I conceive that this Clauſe will not relieve ſuch Curate againſt the 

new Incumbent, although that the Caſe ſhould be, that fo much of 

the Pruits did not ariſe in the Vacation as were ſufficient to pay his 

Salary: For this Clauſe hath Relation to the former ; and therctore, 

as the former Claufe doth not enable any Intruder or meer Treſpaſſer 

to detain any of the Profits, either for him that ſerves the Cure, or 

for his taking up the Profits, but only the Biſhop and his Miniſter, as 

hath been faid ; ſo this Clauſe cannot well be thought to be added 


to relieve Intruders, by providing for the Payment of ſuch Curates as 


are ſet up by them with Deſign to injure the next Incumbent, and to 
fruſtrate this Law for whoſe Benefit it was made, but is ſtrictly to be 
underſtood to provide for ſuch Curate only as ſhall be appointed by 
the Ordinary, in caſe the void Church ſhall be ſo ſuddenly filled, that 
the Fruits that did ariſe in the Vacation were not ſufficient for the 


Payment of him. 


But if ſuch But ſuppoſe that the Profits that did ariſe in the Vacation were ſuf- 


1 ficient to pay the Curate's Stipend, yet becauſe no ane did take up ſuch 
and not ta- Profits, they remain in the Hands of thoſe from whom they were due, 
ken up. and the Curate is not paid before a new Incumbent enters; yet I con- 


ceive, altho the Words of the Statute may not, ſtrictly taking them, 
reach this Caſe, that yet by an equitable Conſtruction thereof the Cu- 


rate may be relieved againſt the new Incumbent. 
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| Notwithſtanding this Statute, upon the filling of a void Biſhoprick, Uacant Be- 
not the new Biſhop, but the King by his Prerogative hath the Tem- dee, 

ralities thereof, from the Time that the ſame became void, to the King to have 
Time that a new Biſhop ſhall receive them from the King, and the Per- *be Tempo- 
{on or Perſons that execute the Power of Order and Juriſdiction have void "Biſho- | 
the Perquiſites that happen by the Execution of ſuch Power, until the prick, e 
© new elected Biſhop may by Law: execute the ſame. And a Biſhop's 

Temporalities are all ſuch Things as the Biſhops have by Livery from 
# the King, as Caſtles, Manors, Lands, 'Tenements, Titles, and fuch o- 
ther Certainties of which the King is anſwered during the Vacation; 
and the Spiritualities are all Manner of Juriſdiction of Courts, as 
Granting of Adminiſtration, Proving of Wills, Granting Licences to what are 
marry, Cc. and all ſuch Things as are managed by the Guardian of Tempora- 
the Spiritualities during the Vacation are Spiritualities. Savil. Caſe og. Tort 

ol. 52. | | | | MED. | ritualities. 

5 And it hath been enacted, That the King ſhall have Eſcheats of $a. 17 E. :. 

Lands of the Freehclders of Archbiſhops and Biſhops, when ſuch / 4 
Tenants be attainted fo: Felony in Time of Gacation, whiles their 
Tempozalities were in the King's Hands to give at his Pleaſure, ſa- 
bing to ſuch Pꝛelates the Service that thereto is due and accuſtomed. 
Stat. 17 Ed. 2. cap. 14. Accordingly (the 'Temporalities being in 
Queen Elizabeth's Hands) a Copyhold eſcheated which was granted 
by the Queen, and it was held to be good. Paſch. 42 Eliz. B. R. Co- 
vert's Caſe. 3 Cro. 754. If a Biſhop making a Leaſe of Lands of his 
Biſhoprick, doth reſerve a yearly Rent to himſelf and Succeſlors, with 
a Proviſo therein, that in the Time of the Vacation of the Biſhoprick 
the Rent ſhall be paid to the Dean and Chapter, this Proviſo is void 
and repugnant, and ſhall not bar the King of the Rent. Paſch. 4 Eliz. 
1 Anderſon: f. 9. Eyre's Caſe. Moor p. 51. Paſch. 5 Elis. Aver. v. Ome. 
Dyer 221, 222. 4 Leon. 71, 72. 

Though the King hath the Temporalities of a Biſhoprick during 
the Avoidance, yet during ſuch Time Waſte may not be committed; 
© to prevent which it hath been enacted, The Keeper, ſo long as he 9 H ;. %. 

* hath the Cuſtcdy of the Land of ſuch an Heir ſhall keep up the Hoſes, — 9 * 1 
Parks, Warrens, Pounds, Mills, and other Things pertaining to <2... 1 
the ſame Land, with the Jfſues of the ſame Land; and he ſhall deli⸗ red by Keep- ; 
ber to the Heir when he cometh to his full Age, all his Land ſtozed «* 
with Ploughs and all other Things, at the leaſt as he received it. 

All theſe Things ſhall be obſerved in the Cuſtodies of Archbiſhopzicks, 
Bilhopzicks, Abbeys, Pꝛiozies, Churches and Digniries vacant, 
which appertain to us; except this, that ſuch Cuſtody ſhall not be 
ſold. Stat. 9 H. 3. cap. 5. And after it was enacted, Becauſe that fn 14 za. ;.-.4. 
the Petition of the laid Pꝛelates and Clergy it is contained, that El- & 5. 4gainit 
E Cheatozs and other Keepers, in the Time of Uacation of Archbf- doing Wade 
ſhopꝛicks, Biſhopzicks, and other Pꝛelacies, have done great Waſte 
and ODeſtruckion in the ſame in Time paſt ; e will and grant fo2 us. 
and koz our Heirs, that at all Times from hencekozth, when ſuch 
Qoidances ſhall happen, that our Eſcheatozs and the Eſcheatozs of 
our Heirs, which koz the Time ſhall be, ſhall enter and cauſe to be 
weil kept the ſaid Coidances, without doing Waſte 92 Deſtruction in 
the Manozs, UWiarrens, Parks, Ponds, 02 (Uovds. And that they 
ſell no Underwood, no2 hunt in the Parks o2 UMarrens, 102 fiſh in 
Bonds, no: Free-Fiſhings, no? ſhall rack noz take Fines of the Te⸗ 
ants free no2 bond, but ſhall IT; and ſave as much as pertaineth-ta 
+ 2 - the. 
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| Uncant Be- the lald NMeldances, without doing warm, oz any Manner of Oppel. 
ion. And ie the Dean und Chapter ol Churches Cathedꝛal, Þyiogs, 
_ ©. © © © Suibpyfors, Patozeſſes, -Sabpalozeſſes, and Covents of Pielacies, gg. 
l bles, 02 Pyloxies,” whoſe Golvance pertaineth to us and our Heirg 
will render eo us and our Peirs the Ualue of the ſaid Uoidance, gg 

other will-'reaſonably pield, then the Chancelloz and Treaſurer ſay 

have Power to let the ſalty Dean and Chapter, ]P2to2 02 Subpzio,, 

Pꝛiozeſs v2 Subpꝛiozeſs, and Covent, the ſaid Uoidances by god and 

ſuftictent Dueety, ſo that they ſhall have the kame befoze all other, 

yielding to us the Galue ok them, atcowing as ſhall be found by 
Remembꝛances of the Exchequer, oz by Inqueſt to be taken upon the 

fame, if need be, without making Fine. And in caſe they will not ac. 

co:d to pield to the Ualue, no2 find ſuch Surety, then the Chancel, 

loz and Treaſurer (hall cauſe to be ozdained the god Peter vation 
of ſuch G oidances, by Elcheatozs, oz other ſuffictent Keepers, to 

anſwer the King of that to him pertaineth - reaſonably, without 

doing CUaſte o2 Deſtrudion, oz other Thing which may turn in 

0 Dilheriſon ok the Churches whereof ſuch Gotdances ſhall hap. 

1 | pen, TERS | i VI. C8; | 

1 power given - Item, Mholly to ſhew the Affection and Sed will which we have, 
1 co terre: that that pertaineth to God and Holy Church be ſafely kept without 
1% mopricks, TIaſte 02 Deſtruction, o: Impeachment to be made thereof by us o; 
Wilt fc. our Miniſters, we will, and by theſe pzeſent Letters Do grant full 
8 Power to our ſaid Chancelloz and Treaſurer, which taking to them 
1 other of our Council ſuch as to them ſhall ſeem beſt to be taken, by 
1 ood Inkozmation of Remembzances ok the Trchequer, and other Jn: 
15 ozmations as to them ſhall ſeem beſt, ſhall let the Uacations of Arch: 
„ ä biſhopxicks, Biſhopzicks, Abbactes, Pꝛiozies, and other Houſes, which 
[| Qolſdances pertain unto us, to the Dean and Chapter, Pꝛioz 02 Sub- 
8 p2i02, Pꝛiozeſs o2 Subpztozeſs, and Covent, to pield a Certain of eve- 
145 ry Uoidance by the Pear, Quarter, 02 Month, during the Uacations, 
1 uccozding as to them ſhall ſeem beſt without making any Fine. So 
mot that np Eſcheatoz, no other Miniſter in the Time of Uacations ſhall 
1 have Cauſe to enter oz meddle to do any Thing which ſhall be in Pie⸗ 
19 judice ot the Churches whereof ſuch UGoldances ſhall happen; ſaving 
to us, and to our Heirs, the Knight Fees, Advolvſons of Churches, 
Elſcheats, Mards, Marriages, Reliefs, and Services of the ſaid 
Fees.- Jn CUitneſs whereof, we have made theſe our Letters Patents. 
dated at Weſtminſter the Sixteenth Day of April, the Fourteenth Pear 
"ot of our Reign of England, and the Firſt of France. Stat. for the 
U Clergy. 14 Ed. 3. cap. 4, and . | 
1 ifaBiſhopbe And it is ſaid, that the 1 b Grant of the Temporalities of a Bi- 
at ſhoprick in the Life of the Biſhop is good. Fenkins Cent. 5. Caſe 44 
ED 210. But though if a Biſhop be attainted of Treaſon, the King 

1 ſhall have his Temporalities ia Jure Corona. But a Biſhop having to 
1 him and his Succeſſors Bona Felonum de ſe, commits Treaſon, and 
(HOPE then the King makes a Grant to the Almoner of Felons Goods, then 
3 the Biſhop is attainted ; H. the Biſhop's Leſſee for Years is Felo de ſe, 
1 in this Caſe, not the Almoner, but the King, ſhall have this Leaſe, 
15 for the King's Grant after the Treaſon committed, and before the At- q 
Mis tainder, was before the King had any Right, which accrued to him by WW 
4 the Attainder only, ſo was but as a remote Poſſibility in the King at 
the Time of his Grant not grantable. But Ogære, Inſomuch as the 


Attainder hath Relation to the Time of the Treaſon committed. 
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er 107. Jenkins Cent. 44. Caſe 11. Hughes Abr. 959, Note, Wacant Be- 
1 at it is agreed in the Caſe above, that if a Biſhop be attaint of ! f 
Treaſon, the King ſhall have the Forfeitures of the Lands of the 22 
Biſhoprick oP the Life of the Biſhop only. See the Statutes 26 H. 8. 
13, and 5 E. 6. c. 117. K 1 ö 
„ben a new Biſhop is made, he may not de Jure before his Conſe- Wa now 
eration claim the Temporalities of his Biſhoprick, although that ex I ay 
ratia the King by his Letters Patents may grant them ngto him after Temporali- 
s Confirmation, and before his Conſecration, and' the Grant then ties. 


him by the Conſecration. 38 Ed. 3. 


* 


Spiritual Perſons are exempted from Toll, Murage, Pontage, and Cu- ſpect of their 
ſtoms for their Eccleſiaſtical Goods, or other Things by them boaght Tithes and 
for their neceſſary Subſiſtence, which appears by the Regiſter of Writs — 
260, and Fitz. Nat. Br. 228. But whatever Privilege or Exemption 
Clergy-Men had at Common Law, yet they both in reſpect of their 

Tithes and Glebe are liable to all Charges impoſed by Act of Par- 
liament: They are to contribute to Watch and Ward, to repairing 

of the Highways, and may be rated or taxed by the Commiſſioners 

of Sewers ; they as well as Lay-Men are chargeable to the poor 

maimed Soldicrs or poor Priſoners, Conſtable Rates, and ſhall contri- 

bute towards ſatisfying for a Robbery committed within the Hun- 

dred, and all other publick Charges impoſed by A& of Parliament, and 

that hath been refolved upon Debate, as Hales Chief Juſtice ſaid be- 

fore all the Judges. Trin. 27 Car. 2, in the Caſe of Web v. Batche- 

br. 3 Keb. 476, 507, and 1 Ventri, 273. 2 Levinz 139. Trin. 25 

Car. 2. Dominus Rex V. ..... 3 Keble 255, Degg's Parſon's Coun- 

ſellor 277. Callis Lecture on the Statute of Sewers 230, 232. Mich. 

1649. Harwood v. Payte. Stile 161, 162. 
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1 ( HAP. NII. 
What Eſtates Eccleſiaſtical Perſons might ha- 
made at Common Law, and how their Power 
is enlarged or leſſened by Atts of Parlia. 
ment, and the ſeveral Ads of Parliament 
relating thereunto. 


© F a Cler -Man's being legally poſſeſſed of an Eccleſiaſtical Be. 
rl mer O nefice, 2 Effect is not only that the Lands and other Profits of 


* 
* 


being legally 


ofſelledmay the Church are veſted in him, ſo that he may enter upon and convert 
and Profits the ſame to his own proper Uſe, but alſo that upon ſuch Induction or 


Poſſeſſion only, and not before, he may let and diſpoſe of them to o- 
thers, and that not only during his own Incumbency, but in ſome 
Caſes to bind the Succeſſors alſo. That this is an Effect of a legal 
Poſſeſſion or Seiſin, will be evident from many Caſes hereafter men- 
tioned : As firſt, King Edward the Sixth having by his Letters Patents 
appropriated a full Church to a Biſhop and his Succeſſors, to hold the 
ſame aſter it ſhould become void, the Biſhop made a Leaſe by Inden- 
ture for forty Years, to commence from the 'Time that the Rig Par- 
ſonage ſhould come to the Hands of the ſaid Biſhop or his Succeſſors by 
the Death of the Incumbent or otherwiſe (which Leaſe was confirmed 
by the Dean and Chapter); the Biſhop and Incumbent being dead, the 
ſuccecding Biſhop centred, and made a new Leaſe. The Opinion of 
of all the Juſtices in this Caſe was, that the firſt Leaſe was void, for 
that the Leſſor had no Right to, or Intereſt in the Parſonage appropri- 
ate during the Life of the Incumbent who ſurvived him, and who a 
lone was ſeiſed of it for his Time. The like Caſe was after in the Chan- 
cery between Jobſon and Michael, and was referred to Dyer and Mell, 
uſtices, who determined it according to the ſaid Opinion. Mich. 7 & 
8 Elis. C. B. Dyer fol. 244. See Rector of Cheddington's Caſe, 2 Co, 
155. And ſo it was held by all the Juſtices, that the Grant of a Pre- 
bendary before his Inſtallation (which gives the Poſſeſſion) was void, 
and did not charge the Prebend. Trin. 20 Eliz. C. B. Hare and Bul- 
ley, Plowden 529. And the like Law is ſaid to be in the Caſe of a 
Dean and Chapter, becauſe during the Life of the Incumbent oy 
have nothing in the Rectory, the Appropriation not being executed, 
nor executable, but by their Entry after the Church becomes void. 
Mich. 18 & 19 Eliz. C. B. Grendon v. the Biſhop of Lincoln, Plow 
den 5 oo. b. | | 
_ But what Eſtates Church-Men at this Day may make to others of 
What He their Poſſeſſions, comes now to be declared: In order to which, for the 
formerly, and better apprehending thereof, I ſhall firſt remember what Eſtates they 
might anciently have made, before their Power in this Reſpect was 


at this Day 


_— o either enlarged or leſſened by Acts of Parliament. In brief therefore, 
their Poſſeſ- all Eccleſiaſtical Perſons had in former. Times as full Power and Au- 


cho thority to leaſe, grant, or alien, any or all of their Eccleſiaſtical Eſtates 


of which they were ſeiſed in Fee, as any Perſon ſeiſed of a Tei 
1 Eſtate 


to others. 
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whoſe Confirmation was in ſuch Caſe neceflary. For though Deans 


and Chapters, Maſters and Fellows of Colleges, Maſters and Brethren - 


of Hoſpitals, and ſuch like Corporations aggregate of many, might of 
themſelves alone, without the Conſent. or Confirmation of any, have 
made long Leaſes for Lives or Years, or Gifts in Tail, or Eſtates in 
Fee to others of their Poſſeſſions, according to their own Wills, yet 
Biſhops, Deans; Oc. ſeiſed in tho Right of their Biſhopricks, Deaneries, 
Sc. fo Archdeacons, Prebends, Parſons, Vicars, (5c. if they made the 
fame Grants, muſt have had the Conſent and Confirmation of others 
that had Power of confirming in that Behalf, and then their Grants were 
as good as the Grants made by aggregate Corporations. But the Law, 
as to the Capacity of Clergy-Men with reſpe& to their Eſtates, is at 
this Day much altered, 2;z. by ſeveral Statutes, and the firſt of them 
is 32 fl. 8. c. 28, and in theſe Words following. 

Cahere great Number of the King's Subfects have heretokoze taken 
Leaſes of Lands, Tenements, and other Pereditaments, ko: Term 
of Pears, and divers of them fo2 Term of Lives, and have given and 
pald great Fines and great Sums fo2 the lame, and alſo have been at 
great Coffs and Charges, as well in and about great Repatatfons 
and Buildings upon their laid Ferms, as otherwiſe concerning their 
ſaid Ferms ; yet notwithſtanding the lald Fermo2s, after the Deaths 
o Reſignations of their Leſſozs, have been and be dafly with great 


| Cruelty expulſed and put out of their ſaid Ferms and Takings by the 


irs 02 Succeſſoꝛs of their ſaid Leſſozs, oz by ſuch Perſons as have 
ntereſt therein after the Oeaths oz Reſignattons of their (aid Lefſo2s, 
by reaſon of pztvy Gifts of Entail, oz fo2 that ihe Leſlazs had nothing 
in the Lands, Tenements, oz other Hereditaments, ſo letten at the 
Time of the Leaſes thereof made, but only in the Bight of their 


QMives, oz (ich other like Cauſe, to the great Impoverichment, and 


in manner utter undoing of the ſaid Fermozs: Foz Refozmation where- 
of, be it ozdained, eſfabliſhed and ena#ed by the Ring our Sovereign 
Loꝛd, the Lozds Spiritual and Tempozal, and the Commons in this 
preſent Parliament aſſemblev, and by Authozity of the ſame, That all 
Leaſes hereafter to be made of any Manos, Lands, Tenements, oz 
other Hereditaments, by CUrtiting indented under Seal fo2 Term of 
Years, oz fo2 Term of Life, by any Perſon o2 Perſons, being of full 
Age of One and twenty Yeats, having any Eſtate of Inheritance either 
[1 Fee⸗ſimple oz fn Fee-tail in their own Utght, 02 in the Right of 
their Churches oz CUives, 02 jointly with their Gives, of an Eſtate 
of Jnherftance made bekoze the Coverture oz after, ſhall be good and 


| 1  effectual in the Law againſt the Leſſo2s, their TUifes, Peirs and Suc- 


ceſſozs, aud every of tdem, acco2ding to ſuch Eftate as is compziled 
and ſpecified in every luch Jndenture 02 Leaſe, in like Manner any 
Foꝛm as the ſame (ould have been ff the Leſſozs thereof, and every of 


: them, at the Time of the making of ſuch Leaſes, had been lawfully 


leiled of the ſame Lands, Tenements and Pereditaments compuſcd 
in ſuch Indenture, ok a good, perfect, and pure Eſtate of Fee⸗ſimple 
thereof to their own only Ales. | 


_ P2ovided alwap, That this Act, o any Thing therein contained, To har 
hal not extend to any Leaſes to be made of any Yanozs, Lands, g 2, 
Tenements, oz Hereditaments being in the Hands of Fermoꝛ 02 oc exrend. 


| Fetmozs by Gertue of any old Leaſe, unleſs the ſame old Leaſe be cr- 


pired, 


Eſtate in his natural Capacity then had, or as yet hath; that is; if the Church lea 
Grant made by a ſole Corporation was with the Conſent of others; LAS RY 
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Church Lea- pired, ſurrendered, 02 ended within one Pear next after the making gf 


2 I the ſaid new Leaſe; no2 ſhall extend to any G2ant td be made of an 


. 


How to the 
Leaſes of 
Parſons and 
Vicars. 


That this is 
an enabling 
Statute to 
ſole Corpo- 
rations. 


Reverſion ok any Manors, Lands, Tenements, 02 Hereditament 
noz to any Leaſe of any Manos, Lands, Tenements, 02 Hereditg, 


ments. which have not moſt commonly been letten to Ferm, oz ge, 
cupted by the Fermoꝛs thereof, by the Space of Twenty Years next 


befoze ſuch Leaſe thereof made; naz to any Leaſe to be made with, 
out Jmpeachment of Taſte, noz to any Leaſe to be made above the 
Number of One and twenty Pears, oz thzee Lives at the mog, 
from the Dap of making thereof. And that upon every ſuch Leaſe 
there be reſerved yearly during the lame Leaſe, due and papable 
to the Leſſozs, their Hefrs and Succeſſozs, to whom the ſame Landg 
ſhould have come after the Deaths of the Leſſo2s, if no Leaſe 
had been thereof made, and to whom the Reverſion thereof ſhaj 
appertain, accozding to their Eſtates and Jntereſts, ſo much yearly 
Ferm oz Rent, oz moze, as hath been moſt accuſtomably pielden oz 
paid fo2 the Manozs, Lands, Tenements, and Hereditaments ſo to be 
letten within Twenty Pears next befoze ſuch Leaſe thereof made; and 
that every ſuch Perſon and Perſons to whom the Beverſion of ſuch 
Mano2s, Lands, Tenements, oz Hereditaments, ſo to be letten chal 
appertain, as is afozeſaid, after the Deaths of ſuch Leſſozs o! their 


Heirs, ſhall and may have (uch like Remedy, Advantage, to all In. 


tents and Purpoſes againſt the Leſſees thereof, their Executors and 
7. as the ſame Leſſo2 ſhould oꝛ might have had againſt the ſame 

eſlees. | 

Pꝛovided alſo, That this Act extend not to give any Liberty oz 
Power to any Perſon oz Perſons to take any moze Ferms, Leaſes, 
02 Takings of any Manozs, Lands, Tenements, oz other Hereditq- 
ments, than he oz they ſhould oz might lawfully have done befoze the 
making of this act; no2 extend to any Liberty oz Power to any Pat⸗ 
ſon oꝛ UGicar of any Church oz Uicarage, fo: to make any Leaſe 0! 
Gant of any of their Meſſuages, Lands, Tenements. Tythes, ]0- 
fits, oꝛ Hereditaments, belonging to their Churches oz Uicarages, 0: 
therwiſe, o2 in any other Manner, than they ſhould o2 might have done 
befoze the making of this AF; any Thing contained in this Act to the 


contrary notwithſtanding, Stat. 32. H. 8. c. 28. | 
As to this Statute it may be noted, that the ſame is an enabling Sta- 


tute; for whereas before the making thereof no ſole Corporation could 
have made any Gift, Alienation, or ſo much as Leaſe for Years or 
Lives to bind their Succeſſors, without the Aﬀent or Confirmation of 
others Oyorum Intereſt, Trin. 11 Fac. C. B. the Biſhop of Salisburys 
Caſe, 10 Co. 60. By this Statute any Perſon that is ſeized of an Eſtate 
in Fee-ſimple in the Right of his Church (Parſons and Vicars excepted) 
are enabled to make Leaſes for Three Lives or One and twenty Years 
their own ſingle Authority, without any Confirmation, Reſpect being had 
to the ſeveral Qualifications therein mentioned, Trim. 21 Eliz. Fox . 
Collier, Moor 107. And thoſe that in the Intent of this Statute are 
ſaid to be ſeiſed of an Eſtate in Fee-ſimple in the Right of their 
Churches, are only Biſhops, who are ſeiſed in the Right of their br 


ſhopricks, Deans ſeiſed of their ſole Poſſeſſions in the Right of theit 


Deaneries, and ſo Archdeacons, Prebendaries, and all other ſole Corpo 
rations, except Parſons and Vicars ; for they by a ſpecial Proviſo are e- 
cepted out of the Statute ; for though a Prebend, &c. is not ſeized in 
Jure Eccleſie,, but Prebende, Gc. yet becauſe Parſons and Vicars at 


eſpecially excepted, and none others, Prebends, (5c. are vi the 
2 Statue 


4 * 


—_ 
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an Houſe near Pauls it was ſo adjudged, and ſo had had been 
twice adjudged in his Experience; and Fenner ſaid, it was ſo adjudg- 
ed in the Caſe of a Treaſurer of a Church, Trin. 31 Eliz. C. B. Afton 
and Prichers Caſe, 4 Leonard 51. Mich. 36 & 37 Elis. B. R. Mat- 
tinſon v. Man, 3 Croke 350. But 1 Iaſtitutè z oo, is to the contrary, 
Mich. 15 Car. 2. B. R. Biſco Leſſor de Strode v. Doctor Dale. 1 Le- 
eins 112, Where tis ſaid, that a Prebend is ſeiſed in the Right of his 
Church within the Words of the Statute 32 H. 8. c. 28. So likewiſe 
was it adjuded in the Caſe. of a Chancellor, and of a Precentor, by 
reaſon theſe were but Offices and Names of Dignity annexed to the 
prebendaries; but it was then ſaid by Twiſden Juſtice, that he did not 
remember that it had been ſo adjudged in the Caſe of a Treaſurer, 
Mich. 15 Car. 2. B. R. Bis v. Holt, 1 Sid. 158. 1 Keb. 576. But 


as to the Caſe of a Precentor, it was ſaid by Hide in the ſame Caſe, 


that it muſt be intended thoſe who are in of an old Foundation, not 
thoſe who are of new Foundations, 1 Leoinz. 113. But as to Cor- 
porations aggregate, as Deans and Chapters, though they be ſeiſed in 
Right of their Churches, this is no enabling Statute; for ſuch, by the 


Statute even as Biſhops; and Popham ſaid in Dr. Dale's Caſe, that for Church Lea⸗ 


ſts. 


Conſent of the major Part of them, might have made any Leaſes or 


Grants of their Eſtates without Limitations before this Statute was 
made, and till by latter Statutes they were reſtrained, might have 
done ſo afterwards, this Statute being meerly enabling, and not at all 
reſtraining them. And though by this Statute the ſole Corporation before 
mentioned could not, without Conſent and Confirmations of others, 
have made Leaſes for above 'Three Lives or One and Twenty Years, yet 
with Confirmation they might have made longer Leaſes, or abſolute 
Alienations of any of their Poſſeſſions, until other Statutes did reſtrain 
them. 85 

And for the reſtraining of Biſhops was firſt made the Statue of 1 Eli. 


1 Eliz. c. 19. 


For reſtrain⸗ 


cap. 19, which is as followeth: That all Gifts, Gzants, Feoffments, ing of Bi- 
Fines, and other Conveyance oz Eſtates, from the firſt Day of this fhops. 


preſent Parliament, had, made, done, oz ſuffered, oz to be had, made, 
done, 02 ſuffered, by any Archbiſhop 02 Biſhop, of any Honours, Ca- 
ſtles, Manozs, Lands, Tenements, oz other Hereditaments, being 
Parcel of the Poſſeſſion of his Archbiſhopzick o2 Biſhopzick, oz united, 
appertatning o2 belonging to any of the ſame, to any Perſon (other than 
to the Queen, her Heirs oz Succeſſozs) whereby any Eſtate ſhould 
02 might paſs from the Archbiſhop oꝛ Bilhop other than fo2 Term of 


One and twenty Pears 02 Three Lives, from ſuch Time as any Leaſe, 


Ozant, oz Aſſurance ſhall begin, and whereupon the old accuſtomed 
yearly Rent, oz moze, ſhall be reſerved, payable yearly during the ſaid 
Term of One and twenty Pears oz Thyce Lives, ſhall be utterly void; 
any Law, Cuſtom, &c. notwithſtanding. 


But this Statute leaving Biſhops to their former Power of granting Of little E:- 
Et. 


to the Queen, her Heirs and Succeſſors, took little Effect, for that 
many Eſtates were granted to the Queen upon Deſign that the Queen 
ſhould grant them over to others, which (ſays Biſhop Gibſon) was done 
by an Artifice of the Courtiers, who firſt uſed Means to induce Biſhops 


to paſs over ſuch Lands to the Crown according to the Reſervation of 
| the toregoing Statute, and then they begg'd the ſame from the Crown, 
and procured Grants thereof to them and their Heirs for ever, and 
therefore the Statute of 1 Fac. c. 3, for the reſtraining of Biſhops was 
| Made, which is as followeth. 


tt Whereas 


Codex. 679. 
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Fs 2. Selſlion of Parliament, ko: ever wholly and utterly diſabled in Law 


F FP YTEL ud. _ 


The Clergy-Man's Law : Or, Chap. XII 
Church Lea» CUhereag all the Ar chbichopzicks and Biſhopzicks within this Realm ge 
ſes. England, were in ancient Times founded by bis Pajeſty g molt noble pn 
dl N genitozs, Kings of this Realm, and in reſpet thereof, bis Bajety iz 
medy by Jawful and rightful Patron ok all and every of the lame; and Where Aly 
nes by the Laws and Statutes of this Realm, no ArchbiG<op a: Sigg, 
can make any Conveyance, Afturance, 02 Eſtate whatſoever, of gy, 
Ponours, Caſtles, Panozs, Lands, Tenemente, 02 Hereditaments 
Parcel of the Poſſeſſiong of bis Archbiſhopaick o2 Bilbop2ick, 92 united. 
appertaining 02 belonging to any of the ſame, to any Subject wharg 
ever, whereby any Eſtate ſhould 02 might pals from any Archbiſhop g 
Biſhop, other than kor Term of One and twenty Pears 02 Three Lives 
with ſuch Reſervations of Rent, and in duch Banner and Fozm, ag hy 
the Laws and Statutes are p2ovided : His moſt excellent Dajeſy 
underſtanding that divers Perſons have with great Suit and Impoz 
tunity ſought to fruſtrate the true End aud Intent of the ſaid good 
Laws and Statutes in that Behalf, of his Chaiſtian and Punceh 
Pietp and Care, minding fo to patronize and pꝛotect the ſaid Poel. 
ſions from Alienation oz Oiminutton, as that the lame may, accopding 
to the true Intent of the Founders, remain and continue in Succel. 
ſion to the Archbiſhops and Biſhops of this Realm, and their Succe,, 
ſo:s, foꝛ the better Maintenance of God's true Religion, keeping of 
Hoſpitality, and avoiding of Dilapidations; and thereby fo2 ever here, 
after-to avoid all Suits and Jmpoztunittes fo2 oꝛ concerning any of the 
ſaid Poſſeſſions, hath out of his own meer and godly Potion, and of 
his bleſſed Diſpoſition foz the publick Good, without all Regard of 
any pꝛivate Reſpect, vouchſafed and is pleaſed, That it may be en: 
acted and eſtabliſhed by his Majeſty, by and with the Aſſent of the 
Lozds Spiritual and Tempozal, and the Commons in this pzeſent 
Parliament aſſembled ; 
ro prevenr And be it enacted and eſtabliſhed by the Authozity of the ſame, That 
ſuch Grants, every Archbiſhop and Biſhop within this Realm, and their and every of 
exc. to the their Succeſſozs, ſhall be, from and after the End of this . pzeſent 


——— 


a a 1 * 2 * * 


1 


Heirs or Suc- 


cefſors. to make, do, levy, o2 ſuffer, any Ack oz Acts, Thing oz Things, 
whereby, o: by Means whereof, any of the ſaid Honours, Caſtles, 
Manozs, Lands, Tenements, oz Hereditaments, oz any Part of them, 
o2 any of them, ſhall oz may be altened aſſured, given, granted, de- 
miſed, charged, 02 in any S02t conveyed to our ſaid Sovereign Lom 
the King, his Heirs oz Succeſſoꝛs: And that all Altenations, Aſuran- 
ces, and Gitts, Gzants, Leaſes, Charges, and Convepances what: 
ſoevcr, from and and after the End of this pzeſent Seſſion of Parlia- 
ment, to be done, ſuffered, oz made to our laid Sovereign Lozd the 
King, his Heirs oz Succeſſoꝛs, by any Archbiſhop oꝛ Biſhop, oz their 
02 any of their Succeſſoꝛs, of o2 out of any of the ſaid Poſſeſſions, 0! 
of 02 out of any Part oz Parcel of them, oꝛ any of them, and all and 
every Confirmation and Confirmations of the ſame, ſhall be from and 
after the End ok this pꝛelent Seſſion ok Parliament utterly void and 
of none Effet, to all Jntents, Conſtructions and Purpoſes ; any 
kozmer Law, Statute, AX, Ozdinance, oz other Matter oz Thing to 
| the contrary notwithſtanding. Stat. 1 Jac. c. 3. 
Tho. Bias Theſe Statutes are meerly reſtraining, ſo that altho' Biſhops might 
a ee e. with the Confirmation of the Dean and Chapter have made any Leaſe 
ſtraining of or perpetual Grants, yet now with Confirmation they cannot alien ot 


TS: make other Leaſes than for Three Lives or One and twenty Years. 1 
the 
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the Statute of 32 H. 8. (of which Statute this of 1 Elix. makes no Church Lea. 

Alteration) which did under ſeveral Limitations enable Biſhops to let les. 

Leaſes for Threc Lives or One and twenty Years without Confirma- © 

tion, had not been made before this of 1 Elig. they could not by this 

have made any Leaſe to bind their Succeſlors without the Confirma- 

tion of the Dean and Chapter, (this Statute being meerly diſenabling;) 

and therefore, -if 4 Biſhop doth make a Leaſe for One and twenty 

Years or Three Lives, according to the Statute of 1 Elig. yet if all 

the Limitations preſcribed by the Statute of 32 H. 8. be not duly 

purſued, as if it be not all in Poſſeſſion, or that the old Leaſe be not 

expired or ſurrendered within One Year when a new one is made, 

(which is not prohibited by the Statute of 1 Elis.) ſuch Leaſe ſhall 

not bind the Succeflor, unleſs it be confirmed by the Dean and Chap- 

ter, Trin. 11 Fac. C. B. the Biſhop of Salisbury's Caſe. 10 Co. 60. Trin. 

21 Eliz. Fox. v. Collier, Moor 108. Note, That this Statute 1 Elig. 

is but a private or particular Statute, and muſt be eſpecially pleaded, 

elſe the Court will not take Notice thereof. Hill. 3 Fac. Valentine v. 

Denton, 2 Gro. 112. Trin. 30 Eliz. B. R. Elmer's Caſe, 5 Co. 2. 

ſame Caſe, Moor 253. 4 Co. Holland's Caſe, 76. 2 Rolls Abr. 466. But 

this Statute being made only for the diſenabling Biſhops, another diſ- 

abling Statute was made to extend to all other Eccleſiaſtical Perſons, 

as alſo to Colleges, &c. which is as followeth. ON 
And fo2 that long and unreaſonable Leaſes made by Colleges, Deans Another dif- 

and Chapters, Parſons and Uticars, and other having Spiritual Pꝛo⸗ coo Sta- 

motions, be the chiefeſt Caules of the Ollapidations, and the Decay of ing 0 fl 

all Spiritual Livings and Hoſpitalities, and the utter impoveriſhing of ther Ecclei- 

all Succefſozs Incumbents of the ſame ; Be it enated by the Autho- n pee, 

rity afozeſatd, That from hencekozth all Leaſes, Gifts, Gzants,  Feoff: to Colleges 

ments, Conveyances of Eſtates, to be made, had, done oz ſuffered by to make long 

any Maſter and Fellows of any College, Dean and Chapter of any 1 Kt .. 10. 

Cathedzal o2 Collegiate Church, Maſter oꝛ Guardfan of any Hoſpital 

| Parſon, Uicar, oz any other having any Spiritual oz Eccleſiaſtical 

Living, oz any Houſes, Lands, Tythes, Tenements, oz other Here- 

ditaments, being any Parcel of the Poſſeſſions of any ſuch College, 

Cathedzal Church, Chapel, Hoſpital, Parſonage, Uicarage, oz other 

Spiritual Promotion, 02 any CUays appertaining oz belonging to the 

lame oz any of them, to any Perſon o2 Perſons, Bodies Politick 02 

Cozpozate, (other than fo2 the Term of One and twenty Pears, oz 

Chzee Lives, from the Time as any ſuch Leaſe o2 O2ant ſhall be made 

02 granted, Whereupon the accuſtomed yearly Rent oz moze ſhall be re⸗ 

ſerved, and payable yearly during the ſaid Term) ſhall be utterly void, 

and ok none Effef, to all Intents, Conſtructions and Purpoſes ; any 1 

Law, Cuſtom, oz Uſage to the contrary any Ways notwithſtanding. bl. 
Pꝛobided nevertheleſs, and be it enacted by the Authozity afozeſaid, | itt 

That this A, no2 any Thing therein contained, ſhall be tsken oz con- 

ſtrued to make good any Leaſe 02 other Gant to be made by any ſuch 

College 02 Collegiate Church within either of both the Univerſities of 

Oxford and Cambridge, 02 elſwhere within the Realm of England, fo? 

2 Years than are limited by the pzivate Statutes of the ſame 
ollege. | ELL | | | 465 
P2ovided always, That this ac ſhall not extend to any Leaſe here⸗ 

iter to be made upon Surrender of any Leaſe heretofoze made, oz by 

reaſon of any Covenant 02 Condition contained in any Leaſe hereto: 

koze made, and now continuing, ſo that the Leaſe to be made do nat 

Ttt 2 | contain 
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RE now continuing chall be at the Time of ſacb Leate hereafter ro 6 
hn Og made, nz au lels Kent than is reſerved in the (aid fozmer Leatt. 
Stat. 13 Eliz. cap. 10. | | e | 
This Statute Firff note, that though this Statute hath general Words, And aft g. 
norroexrent ther Having aun Spiritual 02 Cceleſtaſtical Livings, 8c. bis doth it 
"ny not extend to Sy becauſe it begins with others of inferior Order 
to them, and fo theſe general Words after ought to be ſupplied with 
Intention of other inferior, or at leaſt but equal to thoſe that are ſpe- 
cified before by Coke, Hill. 43 Eliz. Gouldsboronugh 171, and ſo it i; 
faid, 13 Zac. Warren v. Smith, or Magdalen College Caſe, 1 Rolle 
Rep. 151, yet it hath been adjudged, that this Statue is a general 
Law, 4 Co. Duitper's Caſc, 20. 4 Co. Holland's Caſe, 76. 2 Rolls Abr. 
465, dubitatur. Paſch. 32 Eliz. 2. Carter v. Dame Cromwel, &c. Sa- 
ils Caſe, 198. i Leon. 306. Trim. 27 Car. 2. C. B. The Chapter of 
the Collegiate Church of Southwel v. Biſhop of Lincoln, &c. 1 Mod 


Rep. 204. ke | | 
This Statute Secondly note, This Statute hath always been conſtrued largely and 
always con- beneficially, to prevent all Inventions and Evafions againft the true In- 
ho large. tention of it; therefore, whereas the Statute ſaith, Maſfers and Fel. 
lows of any College, be the College incoporate by the lame Name, 

or by the Name of Warden and Fellows, or Warden and Scholars, or 
Warden, Fellows and Scholars, or Provoſt and Scholars, or by any o- 

ther Name of Corporations; and be the College Temporal for the Ad- 


vancement of the Liberal Arts and Seiences, or meer Eceleſiaſtical, or 


mix'd, it is ſaid to be often held that every ſuch College is within the 
Proviſion of this Act; and ſo where the Statute ſaith, Maltet 02 Wat: 
dens of any Hoſpital, be the Hoſpital incorporate by any other Name, 
or be it a ſole Corporation, or a Corporation aggregate of many, the 
Statute doth extend to it, and fo of the reſt: Ihe Caſe of the Maſter 
and Fellows of Magdalen College in Cambridge, Paſch. 13 Fac. 11 Co. 


Fol. 76. a: | 
So though the King is not named in this Act, yet it was reſolved in 


ueen bound = a . | | 
8 his Sta- Parliament, 43 Elis. by Popham and Anderſon, that the Queen was 


by t 
was bound thereby; and this Refolution was allowed of by the Lords and 
Commons in Parliament, which was the Reaſon why thoſe Perſons 
that were reſtrained by this Act were not put into the Statute of 1 Fac. 
with Biſhops; for at the Parliament held 1 Fac. it was upon making 
the Act for to bar Biſhops from alienating to the King, rh 
by the Juſtices Aſſiſtants, that by the 13 lig. cap. 10, they were al- 
ready in that Caſe reftrained: The Caſe of the Maſter and Fellows 
of Magdalen College in Cambridge, Paſch. 13 Fac. 11 Co. 75, ſame 


Caſe, 1 Rolls Rep. 151. But it ſeems the Law for ſome Time was 


taken to be, that the King was not bound by this Statute of 13 Elis. 
and for that Reaſon when a Dean and Chapter had leaſed Land to the 
King for a valuable Confideration, at ſuch 'Time when the Law was 
taken to be that the King was not bound by this Statute, and the King 
did aſſign it over, the Aſſignee (after the Law was taken to be that 
the King was bound thereby) had his Leaſe made good to him by the 
Court of Chancery againſt the Statute, for that he could not know the 
Law in a Matter ſodubious, but decreed that he ſhould pay Two hundred 
Pounds to the Dean and Chapter, Mich. 16 Jac. Long v. the Dean 
and Chapter of Briſtol; and the like Deeree was made between Mag- 


dalene College and bod. 1 Rolls Abr. 378. 
| Thirdly 


Molved again 
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Thirdly note, That this Statute makes no Alterarion of the Statute ChurchLea- 
of 32 H. 8. but leaveth it as a Pattern in many things for Leafes to be 4 
made by Eccleſiaſtical Corporations aggregate, which are not within the wr ng 

T . 32 H. 8. 
5 Fourthly note, That no Leaſe made according to this reſtraining 
Statute of 13 Elis. by any ſingle Corporation, as Dean, Archdeacon, 

Ge. if it be not with Regard to the Limitations in 32 F. 8. is good, 
without the Confirmation of thoſe who by Law are 'to confirm the 


ſame. 3 N . 

Fifthly note, That as to Houſes in Cities and great Towns, the Sta- 

tute of 13 Elis. cap. 10, is altered by a Clauſe in the Statute of 14 

Elis. cab. 11, which is in theſe Words: 78 GH 
CUhereas in an AX made 13 Eliz. entituled, An ac againſt fraudu - Alteration of 

lent Gifts, to the Intent to defeat Dilapidations of Eccleſiaſtical '3 Fl , 

Livings, and fo: Leaſes to be granted by Collegiate Churches, there «co Houſes” 

ig one Bzanch to avoid certain Leaſes to be made by Maſters and Fel- in ay" no 

lows of Colleges, Deans and Chapters of Cathedzal oz Collegiate? , 

Churches, Yaſters oz Ottardians of any Hoſpital, oz by any Parſon, 

Qticar, 02 any other having any Spiritual o2 Eccleſiaſtical Living ; 

Be it enacted, That the faiv Bzanch, noz any Thing therein contafn- 

ev, ſhall not extend to any Szant, Aſſurance, oz: Leafe of any Howuſes 

belonging to any Perſons, oz Bodies Politick oz Cozpozate afozeſatd, 

noz to any Gzotunds to ſuch Houſes appertaſning, which Houſes be ſi⸗ 

tuate in any City, Boꝛough, Town-Coppozate, oz Market⸗Town, oz 

the Suburbs ok any of them, but that all ſich Houſes and Gꝛoundg 

may be granted, demiſed, and afſured, as by the Laws of this Realm, 

and the ſeveral Statutes of the ſaid Colleges, Cathedzal Churches 

and Hoſpitals, they lawfully might have been befoze the making of the 

ſaid Statute, 02 lawfully might be if the ſaid Statute were not, ſo al: 

way that ſuch Houſe be not the Capital oꝛ Dwelling Poule uſed fo2 the 

Habitation of the Perſons aboveſaiy, noz habe Szound to the ſame 

belonging, above the Quantity of Ten Acres; any Thing in the ſaid 

Act to the contrary notwithſtanding. | 

Piꝛovided alway, and be it enacted, That no Leaſe ſhall be permitted proviſo a- 

to be made by Fozce of this Ack in Reverſion, noz without reſerving 5" Legler 

the accuſtomed yearly Rent at the leaff, no2 without charging the and Aliens. 

Leſſee with the Reparation, no2 foz longer Term than Fozty Pears tions, &. 

at the moſt; no2 any Houſes ſhall be permitted to be altened, unleſs 

that in Recompence thereof there ſhall be afoze, with, oz pzeſenily al⸗ 

ter ſuch Alienation, good, lawful and ſufficient Aﬀurance made in Fee⸗ 

ſimple abſolutely to fuch Colleges, Houſes, Bodies Politick 02 Coz- 

pozate, and their Succeſſozs of Lands of as good Ualue, and of as 

great a Yearly Ualue at the leaſt, as ſo ſhall be altened; any Statute 

to the contrary notwithſtanding. TT | | 

Note, That this Statute of 14 Fliz. doth make no Alteration of the Gives nofur- 

Statute of 1 Elig. c. 19, nor hath any Relation to it, but only to the 8 

Statute of 13 Elig. c. 10, and therefore gives no Power to Biſhops to TY 

let Houſes, otherwiſe than according to the {aid Statute of 1 E/jz. nor 

to exchange for any Recompence. 

Note alſo, That this Statute need not to be found by Verdict, be- 14 Elz. a ge- 

ng it is a general Law. Paſch. 39 Elis. C. B. Hunt v. Singleton, neral Star. 

3 CM. 56 | | | 

By this Bunte it ſeems no Leaſes may be made of Houſes in Rever- 

ton, which was not reſtrained by the Statute of 13 Elis. as appears 15 

| the 
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"4 vor ns... 


ſts. 


18 Ex. c. 11. 
To make 
void all new 
Leaſes where 
the former 
Leaſe did not 
expire within 
Three Vears, 
Ec. 


none Effect 
ſtanding. 


Church Lea- the Statute of 18 Eliz. cap. 11, by which Statute that Miſchief b 


provided for, as not provided for before, as followeth. "po 5 gy 
Sithence the making of which Statute (viz. 13 Eliz. cap. r6,) g. 


- 


vers Eccleſiaſtical and Spiritual Perſons, and others having Spjz;. 


tual oz Eccleſiaſtical Livings, have from Time to Time made Lealeg 


fo the Term of One and twenty Years, oz Three Lives, long bekoze 
the Expiration of the fozmer Years, contrary to the true Meaning 
and Intent of the ſaid Statute : Be it therefoze enacted by this py, 
ſent Parliament, That all Leaſes hereafter to be made by any of the 


ſaid Eccleſiaſtical, Spiritual, oz Collegiate Perſons, 02 others, g 


any the ſatd Eccleſiaſtical, Spiritual, 02. Collegiate Lands, Tenementg 
o: Hereditaments whereof any kozmer Leale koz Years is in being, 
not to be expired, ſurrendzed 02 ended within Thee Pears nert after 
the making ok any ſuch new Leaſe, hall, be void, fruſtrate, and of 

; any Law, Uſage oz Cuſtom to the contrary notwith. 


And be it likewiſe enacted, by the Authozity. afozeſaid, That all and 


. 


every Bond and Covenant whatſoever hereafter, to be made, foz re, 


newing oz making of anp Leaſe oz Leales, conftraty to the true 
Intent of this Act, oz of the (aid act made in the Thirteenth Pear, 
ſhall be utterly void; any Law, Statute, Dwdinance, oz other Thing 
whatſoever, to the contrary in any wiſe notwithſtanding,  —_ 7. 
Pꝛobided always, That this Act, no: any Thing therein contained, 
ſhall extend oz be p2ejudicial to make, fruſtrate oz void any Leaſe o: 
Leaſes heretofoze made by any of the ſafd Spiritual oz Eccleſtaſtical 
Perſon oz Perſons, oz any of them, but that the lame, and every of 
them, are of the like Fozce and Effet. as, they oz any. of them were 
befoze the making of this pzeſent Statute ; this act oz any Thing 
therein contained to the contrary not withſtanding. 
And whereas in one other Statute made in the ſaid Thirteenth 


Pear of her Majeſty, entituled, An At touching Leaſes of Benefices, 


and other Eccleſiaſtical Livings with Cure, one Clauſe is contained, 
That the Jncumbent offending the Purpozt of the ſaid. Statute, ſhall 
fo2 the ſame loſe One Pear's Pꝛofit of his ſaid Benekice, to be diſtrt: 
buted by the Ozdinarp among the Pooz of the Pariſh, as by the ſaid 
Bzanch in the ſaid laſt recited Statute appeareth: Be tit therefoze 


- enafed by the Authozity afozeſaid, That after Complaint made to the 
©:dinary, and Sentence given upon any Offence committed by the 


Incumbent, whereby he ſhall oz ought to loſe One Year's Pꝛolit of 
his Benefice, as afoze ſhewed ; that the Dzdinary within Two Months 
after ſuch Sentence given, and Requeſt to him made by the Church- 
wardens of the ſaid Pariſh, oz one of them, ſhall grant the Seque- 
ſtration of ſuch Pꝛofits to ſuch Jnhabitant 02 Jnhabitants within the 


- Pariſh where ſuch Benefice all be, as to him ſhall ſeem meet and con: 


venicnt ; and upon Default therein by the D2dinary, that it may and 
ſhall be lawful to edery Pariſhioner where the Benefice 18, to retain 
and keep his o2 their Tythes, and likewiſe fo2 the Church-wardens of 
the laid Parish to enter and take the Pꝛofits of the Glebe Lands, and 
other Rents and Duties of every ſuch Benefice, to be employed fo 
the Uſe of the Pooz, as afozeſaid, until ſuch Time as Sequeſtration 
ſhall be committed by the O2dinary, and then as well the Church: 
wardens as Pariſhioners to pield Account ok, and make Payment to 


him o2 them, to whom ſuch Sequeſtration ſhall te committed; and 


that he oz they to whom ſuch Sequeſtration ſhall be committed from | 


Time ta Time, ſhalt juſtly and truly employ and beſtow the latd 544 
N 8 its, 


F it 
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fits, 02 the true 


ſuch Ates as by 
of F zfeiture of the double Calne of (ich with⸗holden P2ofits, to be 


recovered in the Cccleſiaſtical Court by the Pooz of the ſaid Pariſh. 
As the Statute of 14 Elis. c. 11, is in reſpect of Houſes in Cities, Whether the 
(ICs a new. Law of it ſelf, differing from I3 Elis. c. 10, ſo this Sta- N ad . 8 
tute of 18 Elia. hath no Relation to that of 14 Elig. therefore the to 14 Eliz. ? 
Clauſe in 18 Eliz. which makes Bonds and Covenants void, which 
are made for the renewing, or making of Leaſes contrary to the Sta- 
tutes, doth not extend to Houſes mentioned by this Statute ; according- 
ly, when the Caſe was, that the Dean and Chapter by their ſpecial 
Names had covenanted jointly and ſeverally to make a Leaſe of an 
Houſe in London; and upon an Action brought againſt the Dean and 
one of the Prebendaries, the Leaſe and Covenant was upon Demurrer 
argued to be void by the Statute of 18 Zliz. but it was adjudged, 
that the Covenant was good in Law, becauſe it was not within the 
Statute of 18 E/zz. being made concerning an Houſe in London; for 
it was ſaid, though the Statute of 13 Bhs. c. 10, be general againſt 
all Leaſes and Grants, other than for One and twenty Years or 'Three 
Lives, of all the Poſſeſſions of Deans and Chapters, &c. yet there is 
a Statute of 14 Elig. c. 11, which is ſhuffled into an Act of Continu- 
ance of Statutes, that enacts, That that Statute 13 Eliz. (meaning 
it) ſhall not extend to any Houſes in Cities, o2 Towns, &c. but 
that the ſame map be granted, demiled o2 aſſured as they might law: 
fully have been befoze, and as if that Statute had not been made; 
ſo that Statute ſets all looſe touching ſuch Houſes in Cities as againſt 
the Statute of 13 Elig. and therefore that Statute of 14 Els. cap. 11, 
makes a new Law of it ſelf for them. Then comes the Statute of 
18 Eliz. which recites, that ſince the making of the Statute of 13 
Eliz. divers Leaſes were made long before the Expiration of the for- 
mer, againſt the Meaning of the Statute of 13 Elig. and enacteth, 
That all Leaſles made of Lands whereof any fozmer Leaſe was then 
in being, and not to be ended within Thzee Years, ſhould be void, 
and that all Bonds and Covenants ko making Leaſes againſf the 
Intent of 18 02 13 Eliz. ſhould be void; ſo that this Statute toucheth 
not the Statute of 14 Ez. which permitted not Leaſes in Reverſion, 
and ſo voids not Bonds and Covenants which touch Houſes in Cities, 
Oc. Trin. 14 Fac. Crane v. Taylor. Hobart 269, but Trin. 25 Car. 2. 
B. R. in Bayly and Mumm Caſe. 1 Vent. 246. My Lord Chief Ju- 
ſtice Hale inclined to be of a contrary Opinion, iz. that the Statute 
of 18 Eliz. did extend to that of 14 Elig. which ſee after in Ch. 42. 
fol. 808. So upon the Statute of 14 Fliz. cap. 11, the Caſe being, 
that a Parſon covenanted with A. that he ſhould have his Tithes for 
Thirteen Years, and afterwards reſigned, and another Parſon was in- 
ducted, by which Means A. being ouſted of his Tithes, brought an 
Action of Covenant againſt his Leſſor, to which the Defendant pleaded 
the Statute of 18 Elis. in Bar. And it was adjudged by Coke, Dod- 
deridge and Hanghton, that this Covenant was not made void by the 
Statute, for that Statute, as appears by the Preamble of it, intended 
to make Bonds and Covenants void contrary to the Proviſion of 13 El. 
but doth not extend to Bonds and Covenants made for the Enjoyment 
of Leaſes, which do become void by Refignation, Cc. which are 
| Voidances by the Common Law. Trin. 14 Fac. B. R. Rudge v. Tho- 
was. 3 Bulſtrade 202, So a Leaſe made for Sixty Years before the 


and guſt Ualue thereof, without Fraud oz Guile, to Church Leu 
the ſaid Statute is limited and appointed, upon Pain WA, 


, . 


Statuts 
1 
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church Lea Statute of 13 Elis. and confirmed by the Patron and Ordinary; and 
WAVY the Succeſſor became bound in a Bond after the Statute of 14 Ejjs, 
; that the Leſſee ſhould enjoy the Leaſe during the Term, and after ig 
non-reſident above Eighty Days in one Year: Adjudged, that this 
Bond was not void by the Statute of 14 Elis. becauſe the Leaſe was 
a good Leaſe ; and the Bond given for the Enjoyment of that Leaſe. 
which the Succeſſor could not avoid, is a good Bond. Paſch. 42 A, 
| Chſtard v. Wingate. 3 Cro. 775. ſame Caſe.” Moor Gos. 3 
Praftics Practices it ſeems have been uſed to avoid this Statute of 18 Elz. 
NN and the Clauſe making void Bonds and Covenants againſt the Proyj. 
vain. ſion of it, and alſo 13 Elis. c. to, to make them of none Effect, but 
in vain; for the Caſe was, that the Dean and Chapter of Winder, 
in the 35th Year of the Queen, made an Agreement amongſt them- 
ſelves by Lots, to have an Aſſurance of a Leaſe to each of them of 
certain Part of the Poſſeſſions of their Church, which after the Lots 
caſt, whereby every one knew his Leaſe, they executed the Aſſurance 
in this Manner: The Corporation enters into an Obligation of 5061, 
to every Canon that was to have a Leaſe, and the Payment limited to 
be within a ſhort 'Time before the Expiration -of the old Leaſe in 
Being ; and the Canon the ſame Day entred into an Obligation to pay 
to the College the Sum of 510/. at the ſame Time, if they did make 
; a Leaſe according to a Schedule annexed, which Schedule was verba- 
k | tim the Demiſe agreed to be made. And it was further proved, that 
. the Intent and Agreement betwixt them was, That the one 500 . 
| | ſhould be ſtopped for the other 500 J. and that the Corporation ſhould 
only have the 10 /. for the Leaſe ; upon which Matter (Reviida Chan- 
| cellor) made a Decree, that the Obligation of 500 J. made by the Dean 
1 and Canons to each Canon was void by the Statute of 18 El. And there 
was viewed the Precedent of a Caſe between Fry and the Dean and Ca- 
nons of Wells, decreed 44 El. in Chancery, which was thus: Fry gave to 
6 the Dean and Canons of Wells 1000 J. and took an Obligation of 
2000 J. with Condition to repay the 1000 J. and for Non- payment he 
| brought an Action of Debt againſt the Dean and Prebends, and ob- 
| tained a Judgment, and made a Defeaſance of the Judgment, that 
if they make to him a Leaſe of Land that was then in Leaſe to Sir 
i Amias Pawlet for Fifteen Years to come, that then the Judgment 
j ſhould be void. And the Truth of the Caſe was, that the Thouſand 
Pounds were paid, and that Six hundred Pounds thereof was employed 
ö in Payment of Tenths due by the Church; yet by the Opinion of Po 
ham, Anderſon and Pirryam it was decreed in Chancery, that the Judg- 
ment was void by the Statute of 18 El. which ſaith, that Bonds and Co- 
venants, (5c. ſhall be void, which are made for making of a Leaſe a- 
gainſt this Statute, or the Statute of 13 Elig. c. 10, But by Way of 
Arbitrament Fey awarded to Fry the 600 /. which was paid and im- 
ployed in the Affairs of the Church. Hill. 4 Fac. the Dean and Canons 


of Miudſor v. Gilbert Penvin. Moor 789. 
And note, That this Statute of 18 Eig. c. 11, is a general Statute 


_F. FF _. TE Y IT 


| A Sta 4 Co. Holland's Caſe. 76. 2 Rolls Abr. 465. 
q tute. To the foregoing Statutes of 13, 14, and 18 Elis. &c. we may well 


Ho NG add the following Clauſe of 39 Elis. cap. 7. viz. J90vided alſo, and be 
it enaded, That this Act oꝛ any Thing therein contained, ſhall not extend 
to give any Power 02 Authozity to make any Sale Conveyance o: 
Aſſurance of any Panozs, Lands, Tenements, oꝛ Hereditaments ol 
any Archbiſhop, Biſhop, Dean and Chapter, o2 of any other Eccleſia- 
{tical Perſon, whereot he oz they, oz any of them be, oz ar 

r | 
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ſhall be ſeized in the Right of his o2 their Biſhopzick, Church, oz 0- 
ther Coꝛpoꝛation Eccleſiaſtical whatſoever. 

And alſo the following Clauſes in the Statute 22 Car. 2. cap. 11, 
That fo2 ever hereafter the Yayo? and Commonalty, and Citizens 
of London, map and ſhall have a Market to be kept Thee 02 Four 
Days in the Tteek, as to them ſhall ſeem convenient, upon the 
G20und now let out by the Ant of the Dean and Chapter of the 
Cathed}al Church ok St. Paul's London; fes d Barket-Place within 
Newgate. And that the ſaid Dean, and Chapter hall make and give 
one 02 moze Leaſe oz Leaſes of the ſaid Gzound to the ſald Yayo, 
Commonalty and Citizens, and allo of the Mall of the ſaid Church⸗ 
Bard, abutting ſeverally upon Pater-noſter-Row, and the Old Change, 
fo2 the Term of . Fozty. Years, reſerving the yearly Rent of Four 


Dean and Chapter; and fo from Fo:ty Years to Fozty Pears fo2 e- 


reſpectively, upon the making every new Leaſe thereof'; which ſaid 
Leaſe and Leaſes ſhall be good and effeckual in the Law as againſt the 
ſaid Dean and Chapter, and their Succeſſozs, and all Þerſons claim: 
ing by, from oz under them: And that no Houſe, Shed, oz other 
Building, ſhall ſtand, oz hereafter be ereded and fired upon the laid 
Market Place, other than the Barket-Houſe already built, without 
the Conſent of the ſaiv Dean and Chapter; any Thing in this oz any 
other Act to the contrary notwithſtanding, 
And whereas the ſaid Parſons and Uicars, o ſome of them (mean- 
ing Parſons and Vicars within the City of London) are intereſſed in ſe- 
eral Glebe Lands o2 Gꝛounds, the which they cannot rebuild them⸗ 
ſelves, no2 let ſuch Leaſe o: Leaſes as map be an Encouragement fo2 
others to rebuild the ſame ; Be it enacted by the Authozity afozeſaid, 
That the ſaid Parſons and Uticars, and every of them reſpetively, 
be empowzed, and are hereby impowzed to let ſuch Leaſe oz Leaſes of 
their laid Glebe Lands oz Gzounds, with the Conſent and Appꝛoba⸗ 
tion of the Patron 02 Patrons and Ozdinarp, 'fo2 any Term not ex- 
ceeding Foꝛty Pears, and at ſuch pearly Rents without Fine as can 
be obtained foz the ſame : And that no Lapſes incurred upon any Non- 
preſentation, in due Time of any of the Patrons of the ſaid Livings 
lince the ſaid Fire, ſhall any Mays p2ejudice oꝛ make void the Pꝛelen⸗ 
lations that the ſaid Patrons have ſince made, whereupon any Incum⸗ 
bent is ſince inſtituted and induced; any Law oz Statute to the con⸗ 
traty in any wiſe notwithſtanding. 22 Car. 2. cap. 11. | . 


Uuu 


1 


Church 
Leaſes. 


22 Car. 2. c. 
11, for ma- 
king lon 
Leales 4. 
Dean and 
Chapter of 
Sr, Paul's. 


Pounds fo: the Gzound of the ſätd Market Place, and Two-pence 
fo: every ſuperfictal Foot of the Gzound, oz Soil of the ſaid Mall, 
as it fs now ſet out by the Survepozs of the City, and of the ſaid 


ver, at the like yearly Rent, and one Pear's'Rent after the Rates 
afozeſaid, to be paid by Way of Fine foz each of the ſaid Gzounds | 


And Parſons 
andVicars of 
Glebe Lands 
or Grounds 
in London. 
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mali, and the, Rulei'to be obſerved in my. 
Ling furh Lenſer and Eſtates, and what 


. | 0148 ws SL TINS TS & x # | 
That fince 'F_FAving in the foregoing Chapter ſet down the ſeveral Statutes 
GR 22 nich either enlarge or leſſen the ity. of Clergy-Men with 
cap. 10, no 'relpea to their Eſtates, 1 ſhall. next con der them together. And 
1 from all theſe Statutes 0 conſidered it will ap ar, that whatever the 
S. can alien Law was, at this Day, generally ſpeaking, no Ecoleſiaſtical or Colle. 
Lands, Sc. giate Perſon, or Corporation, can alien any of their Manors, Lang; 
or Tenements, by any Ways or Means whatſoever; for though be- 
fore the Statute of 1 Elis. cap. 19, and 13 Eliz. cap. 10, were 
made, 1 1 might have aliened, yet by the ſaid Statutes they are now 
where But note, That if any Perſon obtain a Grant to: build Houſes on 
Grants te Church or College Land, and this is confirmed, (in caſe the Grants of 


3 the Grantor need to be confirmed.) this Grant makes no Alienation, | 
tion. burt is only as a Licence or Coyenaat and no other, for the Soil re- | 
mains in the Grantor, and ſo by. conſequenoe the Houſes are alſo in 

him ; by Hutton. Mich. 3 Car. C. B. the Mayor and Commonalty of 4 
Mucbefters Cale. Heatly 7. N a 
14 El. . 1, However, by the Statute of 14 liz. cap. 11, all but Biſhops, diz. t 
gives ſome ſuch as are reſtrained by 43 Hlig. have ſome Liberty given them, as . 
alien il Fee, to alienating of Houſes mentioned in the ſaid 14 El. for there tis faid, t 
That by this Statute not any Houſes all be permitted to be allened, a 

unlels that. in Recompence thereok there ſhall be aftoze, with, oz p2e- 0 

ſently after ſuch Alienation, good, lawful.aud ſufficient Aﬀurance made ti 

in Fee-ſimple abſolutely to ſuch Colleges, 8c. and their--Succeſlp:s, a 

ok Lands to as great Ualue as the Houſes aliened. So chat with re 

ſuch Recompence they may. alien in Fee, which was not itted by tl 

the Statute of 13 Eliz. Trin. 4 Jac. in Craue and Taylor's Cale. F 

Hobart 269. But this Liberty given, ſeems to be reſtrained to ſuch hi 

C 


Houſes only, as by the ſaid Statute may be let for Forty Years, cis. 
to Houſes in Cities, & c. however they are not enabled to exchange 
any Lands by this Statute, but remain diſabled as to that by Statute 
of 13 Elia. as tis ſaid, Trin. 40 Elis. C. B. Turther's Caſe. Nog 5- 
And Cure, whether Houſes may be exchanged for Lands of greater 
Value without Licence againſt the Statutes of Mortmain. However, 
if a Pariſh be upon the Deſign of incloſing, and a Parſon hath Tithes 
in Kind, and Common for Beaſts in the Fields, a Decree may be had 
in Chancery, that he ſhall take a Quantity of Ground in Lieu there- 
of. Underhil v. auer. Tothil 251. tit. Tithes. And when one had 
a Leaſe of Tithes in Kind, it was ordered in Chancery, that a Com- 
miſſion ſhould go forth, for ſetting out Meadows 1 other Grounds 
in lieu thereof. 12 Fac. Hungate v. Croke. Tothil 25 1. tit. Tithes. 


As 
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Concluſion of the Purview of the Act is, Shall be utterly bold and of 


/ . 9 2 —— 


Chap. XLII. 7% e Complete Iucumbent. 427 


As Eccleſiaſtical Perſons cannot at this Day alien their Poſſeſſions; Biſheps 


{> though before theſe Statutes 1 and 13 lig. ſome of them were W Y . 
even as others bound by Fine gnd Non-claim. Paſch. 13 Fac. B. R. a W | 
Marren v. Smith, or Magdalen*College's Caſe. 1 Rolls Rep. 171. Yet nor be 
at this Day, albeit a Fine be levied of their Poſſeſſions, and no Claim Fine 1 
be made in Five Years, the Succeſſors ſhall not be bound thereby: Non elaim. 
For by the Words of both Statutes, 1g. r and 13 Eliz. they are re- 

ſtrained from ſuffering their Poſſeſſions to paſs from them, and by Non- 

claim an Eſtate is ſo permitted or ſuffered. 

And as to Perſons within the Statute of 13 El:z. there was this Caſe. as to Per- 
The Maſters and Fellows of the College of St. Mary Magdalen in ſons within, 
the Univerſity of Cambridge, being ſeized of a Meſſuage with the Ap- Ele 
purtenances in their Demeſne as of Fee in the Right of the ſaid Col- 
lege, in the 17th Year of Elig. by their Deed between the ſaid Queen 
of the one Part, and the ſaid Maſters and Fellows of the other Part, 
and enrolled in Chancery, did give and grant unto the ſaid Queen, all 
that their Meſſuage, 6c. with the Appurtenances, to have and to 
hold for ever, yielding and paying. a certain Rent yearly at a Day, ö 
with Clauſe of Diſtreſs, and under this Condition, or Proviſo, That i 
if the Queen, her Heirs and Succeſſors, ſhall not ſufficiently convey, i 
and aſſure by Letters Patents under the Great Seal of England the 
ſaid Meſſuage, with the Appurtenances, to one Spinola and his Heirs, 
before the Firſt Day of April next enſuing, that then their Indenture, 
and every Gift, Grant, and Article therein contained, ſhall ceaſe, and 
be utterly void and of none Effect, &c. whereupon the Queen granted 
the ſaid Meſſuage accordingly to the ſaid Spimola, which he did bar- 
gain and fell to the Earl of Oxon and his Heirs, by force whereof the 

{aid Earl entred, and was thereof ſeized, and being fo ſeized; A. B. 
and his Wife levied a Fine of the ſaid Houſe with the Appurtenances 
to the ſaid Earl and his Heirs, with Proclamations according to the | 
Statute ; and after the ſaid .Earl leaſed the ſame for Fifty Years, af- 1 
ter which Leaſe, the Maſter of the College that made the Leaſe died, i 
and a new Maſter being made, the Earl's Tenant paid to him 15 J. . IF; 
of Rent, which was received by the ſaid new Maſter, who by a Wri- 1 
ting under his Hand, without Seal, acknowledged the Receipt thereof, 

and within Five Years after he was elected Maſter, and after he had 

received the ſaid Rent, did enter into the ſaid Meſſuage, and leaſed 

the ſame to another, c. In this Caſe it was adjudged, that the ſaid That a Fine 
Fine and Non- claim of Five Years ſhould not bind the Right of the Rs 4 
Maſter and Fellows of the ſaid College for ever, and that for two not bind 
Cauſes; Firſt, the Words of the Act of 13 Eliz. are, That all Leaſes, mr 2 
Gifts, and Conveyances of Eſtates had, made, done oz ſuffered by @,,** 
any Maſters oz Fellows of any College, &c. ſhall be utterly void and 

of none Effect, to all Jntents, Conſtrucßions, and Purpoſes, any 

Law, Cuſtom oz Uſage: to. the contrary notwithſtanding ; and in this 

Caſe there is a Conveyance and Eſtate permitted or ſuffered by the 

Maſter and Fellows of the ſaid College ; and that theſe Words ſhall 

not be extended only when the Maſters and Fellows ſuffer a Recovery, 

Cc. againſt themſelves as Party thereunto, but generally, according 

to the Letter, when they ſuffer others to levy a Fine with Proclama- 

tion, and Five Years to paſs without Claim ; and although that the 
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none Effect, to all Intents,  Conſſrutions, and Purpoles; * by 
Conſtruction it ſhall be taken, that the ſaid Fine levied with Procla- 
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% mation, 6. ſhall be void and of none Effect to bind the Right of 
-— . the:Maſter and Fellows of the ſaid College; for it ſhould have been 
to no Purpoſe to have prohibited them to bar the Right of their Col. 
leges by Conveyances made by the Maſter and Fellows themſelves 
And to have left them Power by their Permiſſion or Sufferance, or Non- 
claim to bar it; and to that Purpoſe theſe Words [ permitted or ſuffered] 
ö / Gor? 2 core) | 
The ſecond Reaſon was, That foraſmuch as the ſaid Eſtate con- 
veyed to the Queen, was of Force during the Life of the Maſter that 
made the Leaſe, and that he was alive at the Time of the Fine le- 
vied, and all the Proelamations paſſed in his Time, ſo that none could 
have made an Entry or Claim 2 his Life; and that the ſucceed- 
ing Maſter within Five Vears after his Death did enter into the ſaid 
Houſe; claiming the ſame as the Right of him and his Fellows of 
the ſaid College. For theſe Cauſes and Reaſons it was alſo reſolved, 
that this. Entry hath avoided.the Fine. Paſch. 13 Fac. the Caſe of the 
Maſter and. Fellows of * College in Cambridge. 11 Coke 66, 
The ſame Caſe is in 1 Rol/s Rep. p. 15 1. See Stowe? s Caſe. Plowd, 
Com.-374, 376, and Croft and. Howel's Caſe, Plowd. Com. 538. And 
in this Caſe of Magdalen College it was. alſo. ſaid by Coke, Dodde- 
ridge, and Haughton, that before the Statute of 13 Eliz. cap. 10, 
What Corpo- Colleges; and ſuch Corporations (which have the true Right, as Dod- 
rations, G. de ridge ſaid, and now at this Day Corporations which be not within 
an > the: ſaid Statute of 13 Eliz.) ſhall be bound by a Fine and Non. claim, 
ine and whore they have Right to enter by the Statute of 4 H. 7, of Fines, 
Non-claim. altho' the Statute doth not mention Corporations, as Haughton ſaid; 
and by Dodderidge the DN" in Croft and Howel's Caſe is good Law, 
that ſuck Corporation which hath the true Right ſhall be bound by 
Non: claim; but otherwiſe. it is of ſuch Corporations which have not the 
true Right, nor may have a Writ of Right, but their Conveyance 
ought to bo confirmed by another. Paſch. 13 Fac. B. R. Warren v. 
Smith, or Magdalen College's Caſe. 1 Rolls Rep. 171. And ſo it 
ſeenis, that Biſhops ſhall not be bound by Fine and Non- claim, altho 
they be not within the Statute of 13 Eliz. Gouldsborough p. 171 be- 
cauſe regularly their Conveyances ought to be confirmed by the Dean 
and. Chapter, and the Words of the Statute of 1 Elis. are, All Gifts, 
Si'ants, Fines, Feoffments, 8&c. had, made, done oz ſuffered, 02 to 
be had, made, done on ſuffered of any of their Poſſefſions, other than 
bio the Term of Theee Lives o; One and twenty Yeats, 8c. ſhall be 
bpold. And note; That what is faid as to Maſters and Fellows of 
_** Colleges with reſpect to 13 His. in Magdalen College's Caſe, holds 
good, as to all other Perſons reſtrained” by the faid Statute, and it is 
particularly ſaid in the ſame Caſe.as reported by Rolle, that Non- 

claim upon a Eine by a Parſon or Vicar doth not bind the Succeſſor. 
hos Foo wag As Eccleſiaſtical Perſons are not bound, by ſuffering Fines to pals 
Parſon or of their Poſleffions ; ſo if, to avoid this Act, a Mrit of Annuity be 
8 brought againſt a Parſon or Vicar who prays in Aid of the Patron and 
Ordinary, and upon Default Judgment is given for the Plaintiff, This 
is not within the Words of the Statute, for that it is not any of their 
what iz Poſſeſſſons, yet it is within the Equity of it, as Haughtor: ſaid, and 
within the Dodderidge granted, Magdalen College's Caſe. 1 Roll's Rep. 171, and 
N of ſo twas held. Paſth. 14 Eliz. in Elmer's Caſe, as is ſaid by Coke in 
ne 2 the Caſe of Ecelbſiaſtical Perſons, 5 Co. Rep. 14, and alſo in the Br 
| ſhop of Salicburys Caſe, 10 Co. 60, it is there held, that if a Mit o 
Annuity be brought againſt a Biſhop upon Title of Preſcription or 0 
| 4 | therwiſe, 
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therwiſe, and Judgment be given againſt him upon Verdict or Confeſ- Bihaus 


4 


ln, che ſane 15 reſtrained” by the Statute of 1 Elis, becauſe that the = 


Biſhop is charged with the Annuity in reſpect of his Biſhoprick, and Fey 
therefore the Sucecflor would be charged with the Arrearages in- 
curred in the Life of the Predeceſſor, as it is agreed, 48 Ed. z. 2c, 
and fo tendeth to the Diminution of the Revenues, and impoveriſning 
of the Succeſſors, George Biſhop of Chicheſter and Freeland's Calc 
1 Car. Bridgman 30, and it hath boen alſo held, that a Rent granted 
by ſuch Corporation is againſt the Equity of the ſaid Statutes.,5 Co. 
f. 15. Magdalen College's: Caſe; 1 Rofl's Rep. 171. So if a Biſhop doth 
confirm an Eſtate to a Diſſeiſor, it is within the Statute of 1 E/jz. 
Mich. 37 and 38 Eliz. Sir Edward Denny v. Eakenftal. 3 Oro. 430. 
And upon the ſame Reaſon I take the Law to be, that Eccleſiaſtical 
Perſons are not bound by any of the Statutes or Limitations, which li- 
mit and appoint ſeveral Actions to be brought, and Entries to be made 
within ſuch a certain Time; otherwiſe that would be a Side Wind to 
evade the Statutes made to prohibit their Alienations. * | 

Though Eccleſiaſtical Perſons may not alien or grant any Rent out Rules of 
of their Poſſeſſions to bind their Suèceſſors, and their Succeſſors be not Hagehegue. 
bound by Fine and Non-claim, or by Recoveries, or the Statutes: of ceſſors, &c. 
Limitations, yet they may make Leaſes to bind their Succeſlors, but 
with reſpect to theſe following Rules. 5 — tt ea 

Firſt, Such Leaſe muſt be by Deed indented, and not by Word of (1, 
Mouth ; for though the Statutes of 1 and 13 Elis. do not appoint the 38 . 
Leaſe to be made by Writing, yet muſt it therein and in the other follow - dented. 
ing Properties and Qualities required by at. 32 H. 8, follow the Pattern 
thereof, (concurrent Leaſes only excepted.) 1 Iſt. 44. A Deed is an 
Inſtrument written in Parchment, or Paper, conſiſting of three Things, 
oi. Writing, Sealing, and Delivery, and comprehending a Contract, 
or Bargain between Party and Party; of which there are two Sorts, 

Deeds Intended, and Deeds Poll; which Names ariſe from the Form 
or Paſhion of them; the one being cut in and out in the Top or Side 
which we call indented, the other being plain, the Indenting being as 
it were polled or cut off. A Deed indented, is a Deed conſiſting of 
two Parts or more (for there are Tripartite and Quadripartite Deeds) 
in which it is expreſſed, that the Parties thereto have to every Part 
thereof ſet their Hands and Seals; and if it be not really indented, 
though the Words of the Deed be, This Iudenture, &c. yet it is not 
a Deed indented; but if the Deed be indented, it Matters not whe- 
ther it ſpeaks it ſelf to be an Indenture or not, tis however a Deed 
indented. F. rote Fare bd Be 1d 10 ot Ea « 

Notwithſtanding this firſt Rule, a Parſon, or Vicar, may for a Sum Yer a Patron 
of Money contract without Deed, that the Perſon that ought to pay o 
Tithes to him may retain” his Tithes; and if a Parſon doth aſſume to withour | 
the Pariſhioner upon a valuable Conſideration that he ſhall be diſ. Deed. 
charged of the Tithes of his Lands, and after doth ſue him in the 
Eccleſiaſtical Court for the Tithes ; this Suit, although he doth not 
thereby compel him to pay the Tithes, is a Breach of the 4ſumpſit. 
Mich. 10 Fac. B. R. Brown v. Kinnon. 1 Rolls Abr. p. 430. But 
tuch Diſcharge can have no Continuance for more than one Vear, for 
want of a Deed; and if it be made for more Years it is void, by Fu- 
er. Paſch. 3 Elis. Woodward v. Nelſon. Owen 103. Hawks v. Bray- 
field. 2 Cro. 137, and 2 Noll's Abr. 63. Trin. 30 Eliz. B. R. Weod- 
ward v. Buzgs. 2 Leonard 29. Dr. Langworth's Caſe. 2 Rolls Abr. 

63. Paſch. 13 Car. 2. B. R. Barnard v. Ewen. 1 Keb. 5, and 21 Ray 
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„have Continuance as a Leaſe for more than one Year, yet being made 


* to him who ought to pay the Tithes is good as a Contract to diſcharge 


him from the Penalty of the Statute 2 E. 6, for not ſetting forth hig 
Tithes as is adjudged in the ſaid Caſe of Bernard v. Evans, and it 
hath alſo been held upon Motion to arreſt Judgment in an Action of 
the Caſe grounded on a ſpecial Promiſe to have 'Tithes for Six Years, 
that although ſuch an Agreement be not as a Leaſe, nor doth any In- 
tereſt paſs thereby in the Tithes, yet tis good to ground an Aſwmpſit 
upon, and Judgment was given for the Plaintiff 8 in. 
35 Car. 2. B. R. Eaton v. Sherwin. And if this Contract be made 
before the Occupier of Land hath ſowed his Corn, ſueh Contract for 
a Year is not good; by Coke, Forſter v. Warberton ; where alſo the 
former Opinions and Reſolutions are allowed, vg. that a Leaſe for 
One Year may be of Tithes without Deed, but not for more. Trip, 
21*Fac. B. R. Hughes p. 354. It is alſo ſaid to have been ruled in 
the Common Pleas, between Meſtled and Pepper, that a Concordatumn 
&  Agreatum between the Parſon and Parithioner, that for Twenty 


' Shillings Rent he ſhall have his Tithes for Twenty Years, if the Par- 


ſon ſo long live, was void. Bugg and Nelſon v. Howre. Trin. 32 El. 
B. R. 3. Cro. 188, 249. And by all the Juſtices it was agreed, that 


Parol Agree- ſuch a Contract or Agreement without Deed for the Tithes of any 


other than of the Party himſelf, who was Party to the Agreement, 
was void; and that ſuch a Parol Agreement ought to be made by 
Way of retaining or keeping them back only. Mich. 2 Car. B. K. 
Bellamy v. Bulford. Godbolt 374. Mich. 8 Fac. B. R. Brownlow and 
Gouldsborough. 2 Part. p. 11, 17. For if they be granted to a Stran- 
ger but for one Year without Deed, 'tis void. Mich. B. R. Hawkes v. 
Brayfield, per Curiam. 2 Rolls Abr. 63. Trin. 20 Car. 2. B. R. An- 
gel v. Rolf. 2 Keb. 376. Yet if the Stranger ſue for them in the YM 
ritual Court, and the Defendant plead that all the Right to the 
Tithes which that Stranger hath is a Grant of them without Deed, 
and the Spiritual Court will not allow this Plea, no Prohibition lies ; 
becauſe. the Defendant ought to ſet forth his 'Tithes, not regarding 
who hath Title to them, and if he doth ſo, he hath diſcharged him- 
ſelf, but not otherwiſe. Trin. 26 Eliz. B. R. Mithy v. Saunders. 1 
Leon. 23. And by Forres Juſtice, it is ſaid, that though they may 
not be demiſed to a Stranger without Deed, yet that they paſs to him 


by Way of Contract. Hill. 2 Car. Bulthorp v. Bellamy. Bendloe 202. 


And it is ſuch an * upon which an Action of the Caſe may 


be grounded, though it do not actually transfer the Intereſt of the 


Tithes. 1 Keb. 21. 


Impropria- 
tor may not 
leaſe Tithes 
for One Year. 


A Difference I find to be made between Church-Men, as Parſons, 
Vicars, c. and an Impropriator ; the firſt may, as hath been ſhewed, 
leaſe their 'Tithes for One Year without Deed, yet an Impropriator 


cannot, but tis meerly void, per Curiam. Mich. 2 Car. B. R. Rot. 


179. Bellamy v. Bulthorp. N. 89, fame Caſe. Godbolt 374. And tis 
there ſaid to be ſo ruled, 20 Fac. in the ſame Caſe of Bennet v. 
Shell, much leſs is the Contract good without Deed, if it be made by 
ſuch Perſon for more Years. Tyin. 26 El. Withy v. Saunders. 1 Leon. 
13. According to the Caſes mentioned, a Parſon by Parol did leaſe 
his Tithe Hay to the Vicar, and the Vicar paid the Rent for the firit 
Year ; but finding that the Rent was more than the Tithe was worth, 
refuſed to hold the Bargain any longer, and being ſued in the Coin 

| 4 | „ 


mond 14. 2 Levinz. Rep. 24, that is, ſuch a Contract is not good to: 
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equeſts (which was a, Court of Equity) for the Rent, did not Biſpons 

13 185 any Notice of his Refuſal; and Sontence being given for N 
The Parken,)the Vicar prayed a Prohibition, and it, was agroed by the 

Court, that if the Leſſee had received the Profits, he was ſuable in the 
Court of Requeſt for the Rent; and that if he had given Notice of the 
Refuſal of the Bargain, he had been diſcharged. of the Rent from the 
Time of the Notice g1ven, becauſe he had no Remedy for the Fithes, 
for that it was a void Contract in Law. And Dodderidge and Jones 
faid, the Caſe is the ſame, if ha had not given Notice. The Vicar of 
lords Caſe, Latch. 115. Paſch, 2 Car. Harris and Dilworthy's Caſe, 
„e 4) N 703 17905 nor 
a by all theſe Caſes before mentioned it ſeems to be allowed, That yer « 
that a Leaſe, or Agreement to retain Tithes more than for one Year . 
without Deed is not good; yet on the contrary it hath alſo been ad- for ſeveral 
judged, that a Contract for divers Years without Deed that the Owner Ye75is2009- 
ſhall retain his Tithes is a good Contract. 22 H. 6. fo. 43. Mich. 3 Cr. 
Booth v. Frankling, Hetly 31, Mich. 14 Foc. Hawkes v. Brot hivithb, 
Wloerton 94. Mich. 4. Fac. B. R. Tanner. v. Small, Telverton 95. 
where it is ſaid to have been ſeveral Times fo adjudged, Trin. 21 
Fac. Honycomb v. Sweet 2 Cro. 668. and by Wray, his 30 Elis. 
B. R. Mooderard and Bugg's Caſe, 2 Leon. 29. Mich. 4 Car. 
C. B. Stone v. Walſinbam, Hetly 107, 122. Paſch. 5 Fac. B. R. Small's 
Caſe, Noy 121. Mich. 8 Jac, B. R. Brownlow and Cowuldisborough, 
2 Part 11. And it is faid to be the Opinion of the whole Court, that 
by Way of Agreement Tithes may paſs for Years without Deed, but 
not by Way of Leaſe Parol, Trin. 21 Fas. B. R. Hughes 354; by 
Dodderidge, Jones and Whitlock, And it was ſaid, that a Parſon may 
leaſe, &c. his Rectory, conſiſting of Glebe and Tithes by Parol for 
Years; for then the 'Tithes paſs as annexed to the Rectory. 2 Rolls Abr. 
63. Mich. 2 Car. B. R. Bellamy v. Balthrop, Latch. 173. And be- n 
cauſe Tithes and Offerings are incident to a Parſonage by a Leaſe of þ, a Leſs of 
the Parſonage, though but by Parol, they ſhall paſs, though they be 4 Parſonage, 
not exprelly named. 15 H. 7. 8. Br. Incidents, 33 7. And if a Por- e 
tion of Tithes have been for a long Time uſed with a Chapel, it ſhall 
paſs by the Grant of the Chapel, and all Tithes thereunto belonging, 
though otherwiſe the Name Portion of Tithes is neceſſary in Grants. 
Bradford's Caſe. Clayton, ſeit. 25, However he that by ſuch Contract Contra dor 
may retain his Tithes, cannot leaſe or aſſign. them over to another, ina * 
2 Roll. Abr. 63. Mich. 4 Fac. B. R. Hawkes v. Brothwith, Telver- der 
ton 94, or at moſt not without Deed. Trin. 26 Eliz. B. R. Withy © 
and Saunders Caſe, 1 Leon. 23. Yet it is ſaid to be the Opinion of the 
Court, that if one contract with the Parſon for the Diſcharge of the 
Tithes of his Lands for Years, and then demiſes his Lands to another, 
he ſhall not have Tithes of his Leſſee, for the Diſchage runs with the 
Land; but if one takes a Leaſe of his Tithes by Deed, and makes a 
Demiſe of his Land, he ſhall have Tithes of his Leſſee. Mich. 3 Car. 
B. R. Booth v. Franklin, Hetly 31. So tis held, that the Aſſignee of 
a Leaſe may take the Advantage of a Contract by Parol made by the 
firſt Leſior for him and his Aſſigns. Trin. 21 Fac. B. R. Honycomb v. 
"Kevect, 2 Cro. 668. 2 Rolls Abr. 63. But though it be admitted by 
the laſt Caſe, that the Parſon's Contract to retain Tithes for Seven or Contract of 
More Years be good to bind him; yet it is generally held, that if the Rerainer hy 
Contract or Retainer for the Parſon's Life be by Parol only, that 1 Life 
ſuch Contract is void. Trin. 30 Eliz. Woodward and-Bage's Cale, 
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Biſhops 2 Leo. 29. Paſch. 5 Elis. Small Caſe," Noy 121. Mich. 8. G 9 
A Brownlow and Gouldrborongh, 2 Part: p. 15; where Coke faid, that 
was fo adjudged in B. R. in Parſon Booth's Caſe, and in C B. in %. 
low's Caſe, Trin. 32 Eliz. B. R. Bagg and Nelſon v. Woodward, 3 (1, 
188, and Paſch. 4 Fac. B. R. Hawker and Brayfield's Caſe, 2 7, 
137, and Telverton 94. So if a Parſon doth let his Glebe for fo many 
Vears as he ſhall be Parſon of the Chuch, this is void for the Ince; 
tainty. 1 Iaſt. 45. Alſo where a Parſon did aflume that the Owner of 
the Land and his Aſſigns ſhould be. diſcharged of the Tithes thereof 
during the Parſon's Life, and the Aſſignee of the Land being ſued in 
the Spiritual Court for the Tithes, and a Prohibition granted, it was 
reſolved that a Conſultation ſhould be awarded. AMdriſb v. Ray, Pal. 
mer 36, and twas ſaid 31 El. that it was ſo adjudged in J/oodward's Cafe. 
Simile, and When a Parſon did contr act by Parol only with .4. his Executor; 
that Aſſignee and Aſſigns, that for Ten - Shillings yearly to be paid, he, his Execu- 
Bien tors and Aſſigns, ſhould be quit from the Payment of Tithes of certain 
though he Lands during the Parſon's Life, the Executor demiſes the Land at Will 
wang bor” ſue to one whom the Parſon ſued in the Spiritual Court. And by Lea, 
ls Dodderidge and Houghton, a Prohibition lies, becauſe the Parſon hath 
Contra, Remedy againſt the Executors upon the Compoſition by Action upon 
the Caſe ; and Dodderidge ſaid, that during the Life of the Parſon the 
Contract is on Foot, but that the Aſſignee could not ſue the Parſon upon 
this Contract, yet may have a Prohibition to ſtop him in the Spiritual 
Court, and ſo drive him to ſue the Executor at the Common Law for 
his Ten Shillings upon the Contract, for that he hath no Remedy a- 
gainſt the Tenant at Will; but the Executor hath his Remedy againſt 
the "Tenant at Will. Trin. 21 Fac. B. R. Snell and Bennet's Caſe, 
Palmer 377. A Prohibition was prayed to a Suit for Tithes, ſugge- 
ſting a Parol Agreement to retain ; the Court inclined to grant it, but 
being an unſettled Point, it was adjourned : But reſolved, that in an 
Action brought upon the Statute of 2 E. 6. c. 13, to recover the tre- 
ble Value, and Ni debet pleaded, ſuch an Agreement is good Evidence 
to excuſe the Defendant from the Penalties of Statute, and is quch an 
Agreement on which an Action of the Caſe may be grounded, though 
it do not transfer the Intereſt of the Tithes; alſo if Execution of ſuch an 
Agreement by ſeveral Years be ſuggeſted, a Prohibition ought to be. 
Paſch. 13 Car. 2. C. B. Barnard v. Ewen, 1 Keb. 21. Raymond 14. 
Paſch. 24 Car. 2. Knight & al v. Peeps, 3 Keble 24. But I am in- 
What the formed, that the conſtant Practice of Courts of Maſtmiuſter at this Day 
ea. is not to grant Prohibitions upon the Suggeſtion of ſuch an Agreement, 
but to leave it to the Spiritual Court to determine; and if the Party 
think himſelf there grieved, he may appeal. And the Law is holden, 
as I take it, according to the Caſes firſt cited, pig. that a Parol Agree- 
ment to retain Tithes for more Years than one is void, and not only 
for all the Years after the firſt, but in the whole; for the Contract be- 
ing entire muſt be void in all, or good in all, and ſhall not be made 
good and void by Parcels. But however, theſe Doubts concerning 
| Leaſes by Parol, and their Continuance, ſeem to be much taken away 
** Act of Parliament; for it is enacted, That from and after the Four 
. ws oy and twentieth Day of June, which ſhall be in the Pear of our Lo? 
by Star. 29 One Thouſand fir hundzed ſeventy and ſeven, all Leaſes, Eſtates, Jn- 
Car. 2- c. 3. tereſts of Freehold, oꝛ Terms of Pears, 02 any uncertain Intereſt of, 
in, to, oz out of any Weſſuages, Banozs, Lands, Tenements 0! 
Peteditaments made oz created by Livery and Seiſin only, oz by Parol 
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5 not put in CUriting, and ſigned by the Parties ſo making oꝛ cre- Biſhops 
2. _ the ſame, oz their Agents thereunto lawfully authoziz ed by ki. Leaſes. 
i ting, ſhall have the Fozce and Cffez of Leaſes, oz Eſtates at Will © 

2 only, and ſhall not either in Law oz Equity be deemed oz taken to have 

"0, any other 02 greater Fozce 02 Effect; any Conſideration foz making 

72 any ſuch Parol Leaſes oz Eſtates, oz any fozmer Law oz Uſage to 

ny the contrary notwithſtandin g. : 

r. Except nevertheleſs all Leaſes not exceeding. the Term of Three 

of Pears from the making thereof, whereupon the Rent reſerved to the 

of Landloꝛd, during ſuch Term, ſhall amount unto Two Third Parts at 

in the leaſt of the full impzoved Ualue of the Thing demiſed, Start. 


29Car. 2. C. 3. Entituled, An Act for Prevention of Frauds and Perjuries. 

Secondly, Leaſes made by Eccleſiaſtical Perſons to bind their Suc- (2) 
ceſſor muſt be made to begin from the making, or Day of the making How Leate; 
thereof, for ſo we find the Statutes are ſeverally penned ; but the ere 
Exceptions of the Statutes of 1 Eliz. & 13 Elis. do differ from 1 
the Statute of 32 H. 8. in that the Leaſes for Years to be made, 
according to the Exceptions of the Statutes 1 & 13 Elis. muſt begin 
from the making, and not from the Day of the making, but by Force 
of Stat. 32 H. 8. from the Day of the making. 1 Laſt. fo. 45. 

For the better underſtanding whereof, theſe Things are to be known When from 
touching Commencement of Leaſes; That if the Habendum be for * Pelivery 
One and twenty Years without mentioning when it ſhall begin, it ſhall 
begin from the Delivery; ſo where the Habendum is for One and 
twenty Years from the making, or from henceforth, which is as much 
as to ſay, from the making, for the Delivery is the making: And in 
theſe Caſes the Day of the Delivery ſhall be taken incluſive, ſo that if a 
Leaſe be delivered the 2oth of Juue, that ſhall be taken for One Day, 
and the Leaſe ſhall end upon the 19th of June; and though the Leaſe 
was deliverd at Four of the Clock or after in the ſaid 2oth Day, yet 
ſhall that be accounted a whole Day, for the Law in this Computa- 
tion rejects all Fractions or Diviſions of a Day for the Incertainty. So 
when a Leaſe in Reverſion was made to commence ad Feſtum Au- 
nnnciationts after the former Leaſe ſhould be determined, it was ob- 
jected, that it ought to be a Feſto Annunciationis, yet the Court 
held it to be all one, for that there ſhall be no Fraction of a Day, 

Trin. 14 Car. B. R. Lid v. Gregory, 1 Cro. 502. But if the Ha- 

bendum be for One and twenty Years a Die Confettionis, or from the 4 D 3 

Date, or a Die Datrs, then it ſhall not begin till the next Day after #iozis or Die 
tie Day of Delivery in the firſt Caſe, and the next after the Day that Ja are ex 
it bears Date in the other Caſe ; fo that the Day of the Making, and ; 

the Day of the Date in the ſaid Caſe ſhall be taken excluſive, and not 

Part of the Term; ſo that if the Deed be delivered upon the 2oth 

ot 77772e, or bear Date the 2oth of June, the Term ſhall not be ended 

till the 2oth of Fane. 1 Inſt. 46. b. 

When a Leaſe by Indenture was made by a Parſon of the Tithes of r 
200 Acres of Land, to the Owner of the Land of which he, his Wife, Tie of 
and his Heirs, were ſeiſed, Habendum from Michaelmas next follow- commence 
ing, to him and his Heirs during the Life of the Parſon ; the Queſtion from a Day 
was, Whether the Leaſe was void, becauſe it was to commence from a 28 
Day to come, and was for Lives? And by Flemming, Fenner and 
Iilliams, the Leaſe was void; for although Tithes be ſpiritual, and 
be not extinct in the Land, yet in the Conveyance of them they ought 
to follow the Nature of the Land, and of other Hereditaments * 
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o — 4 Time after the making of a new Leaſe, according as the Caſe ſhall 
dred, &%. be; therefore if any Biſhop, Archdeacon, or other ſole Corporation, 


3 
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be in Eſſe, as 8 H. 7. 3, is, and cannot be granted for Life, to coin. 
; mence from a Day to come, and as 21 H. 6. 46, Tithes be always in 
Eft : But Telverton and Croke contra; for the Leaſe (faid they) be. 
ing made to the Owner of the Land, doth not enure by Way of 
Intereſt, but by Way of Diſcharge and Retainer, and a Diſcliarge 
may well commence from à Day to come, But by Flemming and 
Williams, as the Leaſe is pleaded, it cannot be taken to enure by Way 
of Diſcharge ; for the Plaintiff pleaded, by Force of which the Owners 
the Land was ſeiſed of the Tithes to him and his Heirs for the Life of 
the Parſon, ſo that the Plaintiff having pleaded it by Way of Intereſt 
they as Judges cannot conſtrue it otherwiſe. And droge. this 
Leaſe cannot enure by Way of Diſcharge, for there be not any ſuch 
Words in the Leaſe; which proves that it was intended by the Parties 
to operate but by Way of Intereſt, and this was more beneficial to the 
Leſſee, for if it ſhall enure by Way of Diſcharge only, this is ſuch a 
Privilege annexed to the Land which cannot be granted over. And 
this appears was the Intention of the Parties in this Caſe; for the Leſſee 
being dead, his Wife had 200 Acres of Land out of which the Tithes 
iſſued by Way of Jointure, but his Son took upon him to be Owner of 
the Tithes, which could not be, if the firſt Leaſe had enured by Way 
of Diſcharge. And 7*lvertor inclined much to this, that the Pleading 
of the Leaſe, and of the Seiſin, by Force of the Leaſe, was not good, 
Trin. 6 Jac. B. B. Edmonds v. Booth, Telverton 131. 58 
* The Rule, That a Leaſe muſt begin from the making, or Day of 
Houſes the the making thereof, doth not hold as to Leaſes for Years of Houſes, 
RuleofCom- which by the Statute of 14 Eig. are permitted to be letten for forty 
mencement | . 
holds not. Years; for though by the Statute of 13 Elis. Leaſes muſt be made 
accoring to this Rule, yet 14 Elis. as to Houſes there ſpoken of, is a 
new Law, and Leaſes thereof made for a Time to come are good 
thereby. Hill. 35 Elis. Thompſon v. Strafford, Popham 8. 
Note, 'That a Leaſe for Lives being avoided at Common Law, for that 
it was to commence from a Time tocome, an Injunction was granted out 
of Chancery to continue Poſſeſſion. 23 Eliz. Bury v. Conisby, Tothil 180, 
== A third Rule to be obſerved is, 'That if there be an old Leaſe in 
Thar the old Being, it muſt be ſurrendred, or expired, or ended, within a certain 


(except Parſons and Vicars, who are excepted out of the Statute of 32 
H. 8.) do make their Leaſes according to the Liberty given them by 
the ſaid Statute, viz. for One and twenty Years or Three Lives, with- 
out any Confirmation of the Dean and Chapter, and an old Leaſe be 
in Being, it muſt be ſurrendred, expired, or ended, within a Year after 
the making of the new Leaſe. 

Where Cen- „ But to begin with the Biſhop, If he hath made a new Leaſe of Lands 
Armation. for One and twety Years, and after, viz. when Four Years of the ſaid 
makes the Bi- Term are to come, doth let the ſame Lands to another Perſon for One 
__ Leaſe and Twenty Years, and his latter Leaſe be confirmed by the Dean and 
wr Chapter, the Confirmation makes it a good Leaſe, although the old 
Leaſe was not to end within a Year of the making of the new one, 
28 Eliz. C. B. Grindal Biſhop of York's Caſe, 4 Leonard 78. For 
the Statute of 32 H. 8, which ſet this Rule, that the old Leaſe mult 
be expired, ſurrendred, or ended, within One Year after the making 
the new Leaſe, to make the new Leaſe good, being a Statute made 
meerly to enable the Perſons aforeſaid, who before without Confirms 


tion could not grant or leaſe any Thing to bind their Succeſſors, 5 
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enable them to grant Leaſes for One and twenty Years or Three Lives, Fiſkops 


under the Qualifications therein mentioned, without the Confirmation 928 


of any: But we muſt ſo underſtand it, that the ſaid: Qualifications, of Thar the 

which this is one, are not by Vertue of this Statute of Neceſſity to be Qualifica- 

obſerved in all Leaſes, big. when the Liberty given by the Statute is . 

not uſed, but that the Leaſe. is confirmed according to the Common ved when the 

Law ; for after the making of the Statute of 32 H. 8, Biſhops and o- pages gy 

thers mentioned therein, by Confirmation might have let their Lands 4 

for a Thouſand Years, and have made concurrent Leaſes at their Plea- uſed. 

ſure, until, as touching Biſhops, the Statute of 1 Elis. was made as a 

reſtraining Statute; which being the ſole Statute that reſtrained: their 

Power, (for Biſhops are not in the Statute of 14 or 18 Eliz. as hath 

been ſnewed) if the latter Leaſe before mentioned was void, as being 

Four Years before the Expiration of the former, it muſt be made void 

by this Statute, in reſpect of the Letter or Intent thereof; and tis not 

void by the Letter, for the Words of the Statute are not that. the Leaſe 

ought to be for One and twenty Years ſimply, without ſaying more, 

but for One and twenty Years from the Pime as ſach Leaſe, Grant or 

Aſſurance ſhall begin; and this is a Leaſe for 'T'wenty-one Years from 

ſuch Time, for it is not all one in common Senſe, for a Man to ſay 

that he hath a Leaſe for 'Twenty-one Years, and to ſay that he hath 

a Leaſe for 'T'wenty-one Years from ſuch a Day, which is, before the 

making of the Leaſe, no more than a Leaſe abſolute, and a Leaſe up- 

on Condition ſhall be intended to be the ſame - Lenſe. 14 H. 8. 18. 

Anderſon 66. For in caſe a Leaſe being made to a Perſon for Tewnty- Declaration 

one Years from the Feaſt of St. Michael laſt, and the Leſſee doth en- 297% Mat 

ter, and is outed, and brings his Ejectione firme, he ought to declare one Years d 

upon the Leaſe as it is, c. for Twenty-one Years from ſuch a Day, from, Oe 

and not upon a Leaſe for 'Twenty-one Years without ſaying more, for 

then he hath failed of his Purpoſe, for the Defendant may plead not 

Guilty, and he ſhall be found not Guilty; and as ſuch concurrent Leaſe 

is not void by the Letter of the ſaid Statute, ſo neither by tho Intent of 

it, becauſe it is not prejudicial to himſelf or Succeflor, who may make 

the like Leaſe ; for there is not a longer Eſtate granted againſt the Suc- 

ceſlor than for Twenty- one Years or Three Lives, according to the Sta- 

tute; nor is the Leſſor, or his Succeſſor, by ſuch concurrent Leaſe 

barr'd of their annual ancient Rent; — v they have by this 

Means but one Rent in Intereſt, yet they have another for the Four 

Years by Eſtoppel. Fox and Collier aſe, 1 Auderſon 65. Moor 107. 

Hill. 22. Face Enans and Aſcongh's Eaſe, Latch. 242. & Palmer 466. Biſhops Lea- 

So that if a Biſhop doth make a Leaſe for Years, which is confirmed ſes for 5 x 

by the Dean and Chapter, and after doth make a Leaſe of the ſame . 

Land to another for Twenty- one. Tears, to commence after the firſt after a con- 

Years ſhall be determined, and after and before any Confirmation of 1 332 

the ſecond Leaſe is had, the Biſhop doth make a third Leaſe for Lives one Years. 

to a third Perſon of the ſame Lands, to commence immediately, and 

the laſt Leaſe is firſt confirmed, and then the ſecond Leaſe in Rever- 

lion is alſo confirmed; in this Caſe the ſecond Leaſe is good, and the 

Confirmation of it made it effectual, although the laſt Leafe was firſt 

cofirmed, becauſe no Intereſt is given by the Confirmation, but that is 

only to make the Leaſe durable and effectual. Trim. 6 Elig. Moor 66. 1 
Although a Leaſe for Years is in Being, and is not ſurrendred, or Leaſe for 

ended within Four, Five, or more Years, yet a Biſhop may make an- 2 but 

other Leaſe for Years to commence after the firſt Term ſhall be ex- TING, 
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or without. 


pired, if ſuch a Leaſe be confirmed, but not for Lives, to bind the Sue. 


ceſſor, though it be confirmed by the Dean and Chapter; ſo if there he a 
Leaſe for Life in Being, and the Biſhop doth make a Leaſe for Years, 
the Leaſe for Years may be avoided; by Jhithock, Hill. 22 Fac. Evan; 
and Ki fin v. Aſcuith, Palmer 468. Firſt, Becauſe the Statute of ; 
Eliz. is in the Disjunctive for Twenty-one Years or Three Lives, and 
therefore the Biſhop cannot make both. Secondly, Becauſe the Rent 
reſerved upon ſuch Leaſe for Years is not payable within the Meaning 


of the ſaid Act, 9iz. annually; for that if the Rent be not paid, nej- 


ther the Leſſor, nor his Succeſſor, can diſtrain, or have their Action of 
Debt for it, during the Continuance of the Leaſe for Lives. And though 
ex vi termini the Rent is payable, becauſe that after the Leaſe for 
Lives determined the Leſſor ſhall diſtrain for all the Arrearages of Rent 
reſerved upon the Leaſe for Years, yet it is not payable ſo as was in- 
tended by the Statute, for the Statute was made to maintain Hoſpita- 
lity, and to avoid Dilapidations, and that cannot be by Poſſibilities 
without a continual Revenue Yearly payable, and not in Expectancy, 
or in future Poſſibilities; and in this Caſe the Biſhop ſhall have no 
more but a Poſſibility. Trin. 30 Eliz. B. R. Elmers Caſe, 5 Cy. 2. 
Mich. 3o & 31 Eliz. Marler v. Right, 1 Anderſon 193, the ſame 
Caſe, 3 Cro. 141, and More 253. But Coke is ſaid to have argued, that 
ſuch Leaſes for Lives are good, becauſe the Biſhop hath a Poſſibility 
of recovering the Rent; and Egerton Solicitor General is ſaid to aſſent 
to this. Paſch. 29 Eliz. B. R. Bunny v. Wright and Stafford, 1 Leo- 


nard 59. But the former Caſe is more to be depended upon; and it 


ſeems alſo in this Caſe to be held, that if there be a Leaſe for Years, 
that ſhall be ſurrendred, expired, or ended within One Year after a 
Leaſe for Lives is made, that the Leaſe for Lives is good without Con- 
firmation by the Statute of 32 H. 8. Onære. 

This Rule, that if there be an old Leaſe in gy. it muſt be ſur- 
rendred, expired, or ended within a certain Time after the making of 
the new Leaſe, holds good, not only when Biſhops, and other Cor 
rations ſole, mentioned in 32 H. 8, make Leaſes by Authority of that 
Statute for Twenty-one Years or Three Lives without the Aſſent or 
Confirmation of others ; but alſo when any Spiritual or Eccleſiaſtical 
Corporation ſole (other than Biſhops) do make Leaſes with the Aſſent 
and Confirmation of thoſe who are by Law to confirm the ſame; and 
alſo when any Spiritual, Eccleſiaſtical or Collegiate Corporation ag- 
gregate make Leaſes of their Poſſeſſions, whoſe Leaſes were never to 


be confirmed by any; for though by the Statute of 13 Eliz. theſe. 


were not reſtrained from making concurrent Leaſes, no more than Bi- 
ſhops were by 1 Eliz. 575 by 18 Eliz. they are reſtrained, though 
Biſhops are not reſtrained from making any Leaſe of any of their Lands, 
c. whereof any former Leaſe is in Being, not to be expired, ſurrendred or 
ended within Three Years next after the making of any ſuch new Leaſe. 
And it is ſaid by Coke Juſtice, that if there be Two Years in Being of a for- 
mer Leaſe, and a Leaſe for Lives is made, this Leaſe for Lives is void by 
18 El. and he alſo ſaith, that if a Dean and Chapter, or others reſtrained 
by the Statute of 18 Eliz. from making concurrent Leaſes, unleſs the 


| firſt ſhall be expired, ſurrendred, and ended within Three Years of the 
making of any ſuch new Leaſe, do make a new Leaſe for Years of Lands 


of which there was a Leaſe in Being for Four, Five, or more Years 
at the making thereof, that this Leaſe in Reverſion may be made good, 


if the Leſſor doth, at any Time within Three ' Years after the 
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Tow and Gould ſborough 2 part, 164. 
Though Deans and Chapters, Maſters and Fellows, Maſters and 


Wardens of any Hoſpitals, Archdeacons, Prebendaries, Parſons, Vicars, 
or other like Order, having any Spiritual Living, may make concurrent 
Leaſes of their Lands, Cc. generally ſpeaking, in caſe the firſt Leaſe 
ſhall be expired, furrendred, or ended within three Years after the 
making of the new Leaſe; yet of ſuch Houſes as by 14 Elis. they 
may let for Forty Years, and of ſo much Land, as they may, and ſhall 
Ict with them for the ſame Term, they may not make Leaſes in Re- 
verſion, or concurrent Leaſes ; and the Reaſon is, becauſe, that after 
the Statute of 13 El. was made, the Parſons aforeſaid might or did 
make concurrent Leaſes at their Pleaſure, that Statute notwithſtanding, 
and then for the preventing ſuch concurrent Leaſes at Pleaſure, comes 
the 18 Eliz. which ſays, that the firſt Leaſe made by the Perſons afore- 
{id muſt be expired, ſurrendred, or ended within three Years before 
the making of the new Leaſe, or that the new Leaſe ſhall be void. But 
then this Statute of 18 El. hath Relation only to the Statute of 13 El. 
which hath-not any Reſpect to the Statute of 14 Elis. by which the 
ſaid Perſons are expreſly and abſolutely forbidden to make Leaſes in 
Reverſion of ſuch Houſes and Land to them belonging as are therein 
mentioned; and the Statute of 18 El. is only a diſabling Statute, and 
makes no Shew of giving Power to thoſe Perſons to make Leaſes in 
Reverſion, or concurrent Leaſes of Houſes againſt the Statute of 14 El. 
for then there muſt have been Words ſufficient to repeal the ſame as 
to this Particular, and that the Statute of 18 E. toucheth not the Statute 
of 14 El. was adjudged. Trin. 14 Fac. Crane v. T. lor, Hobart 296. 
And the Dean and Chapter of Veſtminſter's Caſe, Mich. 16. Car. 2. 
C. B. Carters Rep. 9. And ſo was the Opinion of the three Judges, 
Trin. 25 Car. 2, in Baily and Munn's Caſe, 1 Yentris 246, and 3 Keb. 
107. But the Lord Chief Juſtice Hale doubted, and inclined to be 
rather of the contrary Opinion, 972. that the Statute of 18 EI. doth 


thereof, cauſe the former Leaſe to be ſurrendred. Paſeh. 10 
Z. in Water's Caſe, v. Dean and Chapter of Norwich, Brown- 


45} 


Biſhops 
Leaſes. 


N 


Of what 
Houſes and 
Land con- 
current Lea- 
may not 


ſe 
be. 


* 


If 18 Ex. 


extend to the 14th of El. Firſt, Becauſe the 14th of El. is as an Ap- extends to 


pendix to the 13th of El. and doth enlarge it as to Houſes in Cities, 
Market-Towns, Oc. wherefore, the 18th reciting the 13th doth by con- 
ſequence recite the 14th alſo. His ſecond Reaſon was, upon the Con- 
nexion betwixt all the Statutes concerning Leaſes of Eccleſiaſtical Per- 
ſons, that they may have been taken into the Conſtruction of one ano- 
ther. Thirdly, From the great Romage it would make in Leaſes, if 
a Leaſe ſhould be void, when there was never ſo little of a former 
Leaſe unexpired. Fourthly, 'There is no Authority to the contrary ; 
Crane and Taylor's Caſe being concerning Covenants only. 

And let it be noted, That though the Statute of 14 El. doth only 
- prohibit Leaſes in Reverſion, and doth not mention concurrent Leaſes ; 
yet if an Houſe be let for Forty Years to commence immediately, when 
there is a former Leaſe in Being for Ten Years, this Leaſe for Forty 
Years (though properly ſpeaking it be a concurrent Leaſe as it pre- 
ſently commences in Intereſt, yet) is in Law a Leaſe in Reverſion, and 
fo within the Words of the Statute, and therefore void, as was adjudg- 
ed. Paſch. 39 El. Hunt v. Singleton, 3 Cro. 564. And Dean and 
Chapter of J/eſtminfter's Caſe, Carters Rep. 11 C 14, it is agreed by 
Bridgman Chief Juſtice and Terrill, that whatſoever is not a Leaſe in 


Poſſeſſion within the Statute 18 El. is a Leaſe in Reverſion, and that 
| all 


Whether 4 
former Leaſe 
in Being, 
makes a ſe- 
cond Leaſe 
to be in Re- 
verſion. 
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Biſhops all Leaſes where there is a particular Eſtate out, are Leaſes in Reye,. 
eaſes, ſion; and in Bail y and Mumm 's Caſe, 1 Ventris 246, Tewiſden Juſtice 
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From what 


Time con- the new Leaſe, although it may be made'a die Confettionis, is not to 
i. Leaſes are to take Effect in Intereſt till the old Leaſe be expired, ſurrendred or end- 
1 rake Effect ed, that is, the new Leſſee cannot enjoy the Land, &c. till ſuch Time, 


ll. in Intereft. for the new Leaſe does commence preſently by Eſtoppel only, not in 


How the the Rent muſt be reſerved and made payable during the Term, and 
e a be not only from the Determination of the former Leaſe, elſe ſuch con- 
Pry current Leaſes will be void as contrary to the Statute, and being a 


for Lives is not good, by reaſon Debt will not lie for ſuch Rent, and 
there is no Remedy to recover it during the firſt 'Term, tho' it ſeems 
according to Elmer's Caſe. 5 Co. 2, that after the firſt Leaſe ended, 
the Ta may diſtrain for all the Arrears grown due before ſuch 
Leſſee came into Poſſeſſion. Note, (But that by a late Statute made 
Anno 8 Anne Reging, It ſhall be lawful for any Perſon or Perſons 
having Rent in Arrear, or due upon any Leaſe or Demiſe for Life ot 
Lives, to bring an Action of Debt for ſuch Arrears of Rent in the 
ſame Manner as they might have done in caſe ſuch Rent were due 
and reſerved upon a Leaſe for Years.) Trin. 21 Eliz. Fox v. Collier. 
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Chap. 

Moor 107. Trin. 25 Elis. 1 Anderſon 65, ſame Caſe. Paſch. 9 Elig. Biſhops 

CB. Dyer 261. Degg's Parſor's Counſellor 116. So if a Perſon hath oY 

a Leaſe for Years in Being, and afterwards doth take another Leaſe 

for Years to himſclf of the ſame Land, Gc. the latter Leaſe is not a 

concurrent Leaſe, or a Leaſe in Reverſion, and therefore ſuch ſecond 

Leaſe of the ſame Land made by a Biſhop, or other Perſon enabled 

by 32 H. 8, to make Leaſes for Twenty- one Years or Three Lives, is 

a good Leaſe without Confirmation, although it be made divers Years 

4 9s the former Leaſe would have expired. So if any Perſon ena- We 

bled by 14 Eliz. to make Leaſes of Houſes for Forty Years, doth firſt Upon 14 E. 

make a Leaſe for Twenty Years, and Seven Years after doth make of 8 for 

another Leaſe to the ſame Perſon of the ſame Houſe for Twenty * 

Years, to commence from a Day to come, the ſecond Leaſe cannot Perſon. 

be faid to be a concurrent Leaſe, or a Leaſe in Reverſion, becauſe by , 

the Tenant's Acceptance of the ſaid Leaſe, the firſt Leaſe is ipſo facto Firſt Leaſe 

ſurrendred, determined and gone, for the laſt Contract with the ſame determined. 

Perſon doth diſſolve the firſt, when the one and the other cannot ſtand 

together, as they cannot here, becauſe the one doth intermix with the 

other ; nor doth the firſt Leaſe remain good to the Day to come; on 

which the ſecond Leaſe is to commence, but by the Leſſee's Accept- 

ance of his new Leaſe, doth immediately become void in the whole ; 

for the firſt Contract which was intire cannot be diſſolved in Part, as 

to that which the Party hath, (by Popham, Clinch and Garwmdy) to 

which the Juſtices of the Common Bench agreed, and ſo was the Opi- 

nion of the Common Bench about 1 Elis. in the Caſe of the Abbey 

of 3 ſaith Popham. Hill. 35 Elis. Thompſon v. Troford. Pop- 

ham 8. d from hence we may note, that Leaſes may be ſurren- 

dred by two Means, that is, not only by Deed; which is when an E- 

ſtate, whether for Years or Lives, is yielded up by expreſs Words into 

the Poſſeſſion of him who hath the next or immediate Remainder, 

or Reverſion thereof, and is called 7 Surrender in Deed, but alſo by gurrendèt in 

Operation of Law, and this is called a Surrender in Law ; which is Deed, and in 

done by taking of a ſecond or new Leaſe of the ſame Eſtate ; there- L. 

fore if a Leſſee for Twenty Years preſently take a Leaſe for Ten 

Years, this is in Law a Surrender of the whole 'Term of Twenty 

Years; and the ſame Law it is, though the ſecond Leaſe be made to 

begin Ten Years after, becauſe by his Acceptance of ſuch ſecond 

Leaſe to begin at a Day to come within his former Term, he doth af- 

firm that the Leſſor hath Power to make ſuch ſecond Leaſe, which he 

cannot have without Surrender of the former ; and, as hath been 

ſaid, there ſhall not be any Fraction of the Eſtate, ſo as to make the 

former Leaſe good for the firſt 'Ten Years; and ſurrendred for the 

Reſidue. 5 Co. 11. b. Less Caſe. Paſch. 40 Eliz. Maton v. Hutchins: 

2 Roll's Abr. 496: Yea the Acceptance of a voidable Leaſe is a good 

Surrender of a good and ſure Leaſe. Dyer 140. (43.) but if the new 

Leaſe accepted of be meerly void, the Acceptance thereof makes no 

Surrender of a former Leaſe. Mich. 13 Car. N. R. Flood v. Gregory. 4 

Per Curiam: 2 Roll's Abr. 497. | 1 

But what hath been thus ſaid of Surrenders, is not to be extended But Infants 1 

generally to all Perſons, for Infants having a future Intereſt in a Leaſe, cannot ſur- | 

cannot ſurrender it by Decd, but ſuch Surrender is void; ſo if an In- Pag Þy 1 

fant that hath a Leaſh that is to take Effect at a Day to come, ſhould = 

before ſuch Day accept a new Leaſe for the ſame Term upon the 11 

flame Rent and Covenants, this Acceptance of a new Leaſe by Ho i 
| | Infant 
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Biſhops Infant is void, and no Surrender in Law of the former Leaſe, becauſe | 
Leafes- it is without Increaſe of his Term, or Decreaſe of his Rent; and 
Nor Afce where there is no apparent Benefit, or Semblance of a Benefit to the Infant 
rance where his Acts are void; and though the Caſe be, that the Infant come of 
no Benefit. Age before the Leaſe can take Effect, and then the former Leaſe bein 
expired, enters and claims by the ſecond Leaſe, and-pays the Rent 
for divers Years, which is accepted, yet the ſecond Leaſe is void, an; 
the firſt not ſurrendred, by Reaſon of the Infancy. Trin. 14 Ci 
B. R. Lloyd v. Gregory. 1 Cro. 502, ſame Caſe. Jones 405. If a 
Leaſe be Obs by Deed in order to the having of a new Leaſe 
or that the Eſtate may be granted to another, the Surrender ought to 
be abſolute, not conditional, for a conditional Surrender is not ſuffl. 
cient within 32 H. 8, and the other Statutes ; for the Mind of the 
Makers of theſe Laws was, that the Surrender ſhould be effectual, not 
illuſory, which might be avoided. Trin. 30 Elis. C. B. Elmer's Caſe, 
5 Co. 11. And ſuch an abſolute Surrender may be ſafely made unto 
a Corporation aggregate upon their Promiſe to make a new Leaſe ; for 
though no Action at Law can be brought againſt ſuch a Corporate 
Body grounded barely upon a Promiſe, as in ſuch Caſe it might be 
againſt any ſingle Perſon ; yet the Court of Chancery will compel to 
make ſuch new Leaſe; as for Inſtance, a Dean and Chapter hath 
made a Leaſe to one, who upon their Promiſe of a new Leaſe doth 
abſolutely ſurrender it, and then the Dean and Chapter will not per- 
form their Promiſe, but lets the Eſtate to another Perſon, although in 
this Caſe no Action at the Common Law doth lie againſt the Dean and 
Corporation Chapter upon the Breach of this their Promiſe as Coke ſaid ; for that a 
or cg Corporation cannot be bound without Deed, yet the Party who ſur- 
Deed. rendred may well ſue in a Court of Equity for a ſpecifick Performance 
of ſuch their Promiſe, to compel them to make the new Leaſe, and 
as is ſaid, may bring his Suit againſt any particular Perſon of the 
Corporation, for the Corporation it ſelf cannot be ſo ſued ; and in this 
Caſe, if their ſecond Leſſee be one of their Body, yet he may be ſo 
ſued, altho' he was not one of them at the 'Time of the Promiſe made, 
becauſe the Corporation never dies, and this new Member having the 
Leaſe is the Cauſe of the Grief. Mich. 12 Fac. B. R. Sir G. Freoil 
v. Ewebank. 1 Rolls Rep. 8 2. ä 
20 Car. 2.6.3. And here let it be noted, that it hath been enacted, by Stat. 29 
Feck. 2. Car. 2. c. 3. That no Leaſes, Eſtates 02 Jntereſts either of Freehold 
Surrender by gy Term of Pears, 02 any uncertain Jntereſt not being Copyhold 0! 


e 


in Writing, Cuſtomarpy Jntereſt, ok, in, to, o2 out ok any Meſſuages, Manozs, 


E. Lands, Tenements oz Hereditaments, ſhall at any Time after the 
ſaid Four and twentieth Dap of June be aligned, granted oz Cur: 
rendzed, unleſs ft be by Deed, oz Note in CUriting ſigned by the 
Party ſo aſſigning, granting o2 ſurrendzing the ſame, oꝛ their Agents 
thereunto lawfully authoztzed by TUriting, 02 by Act and Operation of 
Law. See the ſaid Stat. 29 Car. 2. Entituled, An Ad for Prever 
tion of Frauds and Perjuries. 

) A fourth Rule to be obſerved for the making of theſe Leaſes good 
Leaſes not in Law, is, that they do not exceed Three Lives, or 'Twenty-one 
R415 Years, from the making thereof; therefore if a Leaſe be made by a 
or 21 Years, Biſhop for Four Lives, and one of them doth dic in the Life of the 
Ee. ſame Biſhop, ſo that when the Biſhop dies there is but Three Lives in 

Being, yet the Leaſe is void againſt the Succeſſor; for being void 
by 1 E. at the Time when it was made, no ſucceeding Accident can 
3 | make 
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e it good. Trin. 11 Jac. ee ee 
% F be we; K 2 75 Safish 10s Caſe: 10 Cb. 62. Biſhons 
mainder to a ſecond for Life, Remaind ch n 5p for Life, the Re- RAR; 
m*7by the Statutes. Mich. ng - 9 a GENT Life; this Leaſe is a) 
95. Dorothy Omen's Caſe. v. Owen Price T beats or Ft 
So if an Archdeacon doth make a Leaſe fo Tü Car. C. B. Hetley 22. 
the Statutes, and the Leſſees do mak a a Le 1 5 Lives according to 
which 15 confirmed by the Archd 15 aſe for an Hundred Years, 
eacon, . Biſhop, Dean, and Chapter, 
yet ſuch Leaſe ſhall not bind the Succeſſor, for if that ſu pter, 
ances ſhould fiot be conſtrued to be agai Fo W r it that ſuch Convey- 
would be of no Effect, and the goo 6 . the Statutes, the Statutes 
would eaſily be defeated and defrauded; 12 = ane thereof 
to have been adjudged, that Fenn ah is in like Manner it is ſaid 
reſerving the ancient Rent, and then 15 A Lai nete 
dred Years, if Three Men ſo long live bi 1 a Leaſe for an Hun- 
ſhop and Chapter, the Succeſſor 2 hy 8 1 by the Bi- 
Hereford and Stacy 's Caſe, couched in th Bi caſe. Th e Biſhop of 
Freeland's Caſe. Paſch. 1 Car. Ley 74. 8 * of Chicheſter aud 
Ninety-nine Years determinable u 45 758 o it a Leaſe be made for For Ninetr- 
Leaſe is not good within any of the St 0 een Se. — 
26 Car. 2. B. R. Threaducedlè and ae 8 E 
it was ſaid by the Court, that the "would. f 3 3 Keb. 595, there 
Leaſe made by a Biſnop for Ninet 1 > be iſpute, whether a 
Lives was good or not (which doch impl VO cterminable on Three 
oli e Loch iP y - the Law is not ſettled 
B. C. and D. it is a good Leaſe ; and 10 oy 1 A. for the Life of 
for the Lives of Three others and a Leaf . T e to: 06 
Lives, is all one within 1 Wnt of ch © to hree for their Three 
Baugh v. Haynes. 2 Cro. 76. And i + Kari Trin. 3 Fac. B. R. 
1 by the — 71 and Brethren of an Hoſpital was pref ge = 
in Chancery. Tothil p. 140. ti 1800 
Leaſe was for Rods or 1 75 7 ut Quære, Whether the 
it was made good > | : or ands, upon what Reaſon 
And note, That though b Word: 28 
nnn 
f : aln 9 ; e ewer Years 
te en ad. 1. _ ee 5 = 58 3 3 2 15 JH 5 — 
for making Leaſes for longer Terms and fon ere ee | 
fewer Years or Lives. Mich. 32 an y * rom making them for 
cole's Caſe. 1 Leonard 3 3 5 3. ES C. B. Carter and Chay- 
Years, and ſo from Three Years to Th 6-30 10606 36.008 55 os 
Yours to hs e eee mr Years, and ſo from Three 
„ ; rs Life, this is a good Leaſe for 
Bulf. Ber of eh _ * Mrathbone v. Newberry, 3 1 Yeats: 
01 ſe be far Three Years, N 8 n Y 05 
o long as ) 5 | ears 
3 reiner, * x a good Leaſe for fix Years, and 
on if the Leaſe be for Three N 0 <6 Bi 105 22 be 
cars, ti ine Ye | f 32 S to Ihreeèe 
ee eee e e 
e made 1 LN Mr r. 8590. And if a Eeaſe 
Three AY Tons Th. ang * 5 for Three Years, and fo from 
but for Nine Years, and 1 Yea Years be expired, it is a Leaſe 
counted, becauſe it cannot ha ns thall be rejected and not ac- 
1 ppen to be determined by Three Years, 
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the ſame if it had been for Twenty Years, Oc. the odd Years ſhall be 
, rejected. Noy 143. Yet it hath ſince been adjudged, that where a Lear. 
9 4 aſe 
was made for Twenty-one Qears, and fo from Twenty- one Years to 
Twenty-one Years, till Ninety-nine Years was paſſed, that this was 3 
Leaſe for Ninety-nine Years, which was a Time certain, although the 
Twenty-one Years could not determine in Ninety-nine Years, but the 
odd Years ſhould be rejected. Hill. 3o and 31 Car. 2. B. R. College 
de Mancheſter v. Trafford. 2 Levins 241. And if a Leaſe be made 
for Three Years, and at the End of thoſe Three Years for other 
Three Years, Et fic de 39 Anmis in tres Annos during the Life of the 
12 Years Leſſor, this is not a Leaſe for Life, but a Leaſe for Twelve Years, 
the Firſt being for Six Years. Hill. :3 Fac. B. R. Newberry and 
Mrothbonc. 1 Roll's Rep. 287. 

Occupancy If a Leaſe had been made for the Life of one or more other Per. 
nes ay ſons, and the Leſſee had died Ceſtuy que vie being living, he that firf 
Life, &. entred ſhould have held the Land during the Life of him for whoſe 
Life it was taken as general Occupant ; ſo if 'Tenant for his own 
Life had granted over his Eſtate to another, if the Grantee had died 
before the Leſſee of whom he had the Eſtate, he that firſt enters ſhould 
have had it during the Life of the firſt Leſſee. 2 Bulſtrode f. 11, 12, 
# Blunt's Dictionary, occupant. Or if a Tenant for another's Life 
[ makes a Leaſe for Years and dies, the Leſſee for Years being in Po. 
[0 ſeſſion ſhould have had the Term as Occupant. Chamberlain v. Emre, 
4 2 Roll's Abr. 151. But if the Leſſee for Years had made a Leaſe at 
Will, and after that the Leſſee for the other's Life had died, the Leſſce 
at Will being in Poſſeſſion ſhould have been the Occupant, and not the 
Leſſee for Years, but he ſhould have had it in the Nature of a Rever- 
ſion, and ſo the Leaſe for Years not extinct. But if Tenant for ano- 
ther's Life had died, not having made any Grant of his Eſtate, he 
that firſt enters, albeit he claimed it in the Right of another, ſhould 
have been the Occupant = the Account that he firſt entred, and 
not he in whoſe Name he claimed. Mich. 10 Fac. B. R. Chamberlain 
v. Ewre. 2 Roll's Abridg. 151. But at this Day in all theſe Caſes be WW © 

ow Lol Oc- fore-mentioned, concerning general Occupancy, the Law by Act of 
changed, Parliament is changed, and it ſhall go to the Executors or Adminiſtra- MW 
tors of the Party fo dying that had the Eſtate thereof by Vertue of 
the Grant, and ſhall be Aſſets in their Hands, that is, in caſe there be 
no ſpecial Occupant thereof; and ſpecial Occupancy is, where an E- 
ſtate for Lives is made to a Man and his Heirs, in ſuch Caſe the Heir 
ſhall have the Eſtate after the Deceaſe of the Anceſtor as ſpecial Oc- 
cupant, or as a Perſon particularly deſcribed to whom the ſaid Eſtate 
ſhall go after the Leflee's Death, and ſuch Leaſe ſhall be as Aſſets 
5 by Deſcent in the Hands of the Heir. Stat. 29 Car. 2. Entituled, An 
1 Ad to prevent Frauds and Perjuries, which is as followeth : Be it 
ot farther enacked by the Authozity afozeſaid, That from hencefozth any 
1 Eſtate per auter vie ſhall be deviſable by a Till in TUriting, ſigned 
1 by the Party ſo deviſing the ſame, 02 by ſome other Pcrſon in his 
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Pꝛeſence, and by his expzeſs Direftons, atteſted and ſubſcribed in the 

| Pꝛeſence of the Deviſoz by thꝛee 02 moze TUitneſſes 3 and if no ſuch 
Heir — Deviſe thereof be made, the ſame ſhall be chargeable in the Hands of 
chargeable. the Heir, if it ſhall come to him by Reaſon of a ſpecial Occupancy, 
as Aſſets by Deſcent, as in caſe of Lands in Fee⸗ſimple; and in caſe 


bt there be no. ſpectal Occupant thereof, it thall go to the Come o 
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avminiſtratozs of the Party that hav the Eſtate thereof by Uertue 
of the G:ant, and ſhall be Aﬀets in their pands. | 

A fifth Rule to be obſerved in the making of theſe Leaſes; is, 
that it muſt be of Lands, 'Tenements, or Hereditaments manurable or 
corporeal, which are neceflary to be letten, and whereout a Rent by 
Law may be reſerved, and not of Things that lie in Grant, whereout 
a Rent cannot be reſerved ; therefore if a Biſhop by Deed indented 
doth make a Leaſe of a Fair, Parcel of the Poſſeſlions of his Biſhop- 
rick with all Profits thereof for Three Lives, rendring the old accu- 
ſtomed Rent, though this Leaſe be confirmed by the Dean and Chap- 
ter, yet the Succeſſor ſhall avoid it; by 1 Elig. for à Fair is but a 
Franchiſe or Liberty not manurable out of which a Rent cannot be 
reſerved, and for the Rent reſerved out of ſuch Fair, the Leſſor or 
his Succeſſors have not any Remedy, either by Diſtreſs, or Aſſize; and 


Biſhops 
Leaſes. 
(5) 

Of what 


Things the ſe 


Leaſes muſt 


a q 
0 


all Leaſes of ſuch Inheritances out of which the ancient and accu- 


ſtomed Rent cannot be well and lawfully reſerved and made payable 
to the Succeſſor, during the Continuance of ſuch Leaſe for Twenty- 
one Years, (5c. the Succeſlor ſhall avoid it; for altho' in ſuch Loaf 
the Rent reſerved may be good by Way of Contract between the Leſ- 
ſor and Leſſee, yet it is not incident to the Reverſion, nor ſhall go 
with it, therefore the Succeſſor ſhall not be bound by ſuch Leaſe. 
Trin. 30 Eliz. B. R. Fewel's Caſe. 5 Co. 3. If a Biſhop be ſeiſed of 
a Manor, and hath by Grant from the King primam tonſuram ſive 
veſturam of certain Acres of Land belonging thereunto (but not the 
Feeding thereof, which was to another) ; here the Biſhop hath not the 
Soil ; for although in the Caſe of a common Perſon by the Grant de 
prima veſtura the Soil ſhall paſs, yet not in the Caſe of the King ; but 
if the Grant had been of the firſt Veſture to ſuch a Day certain, the 
Soil had paſſed ; and when the Biſhop hath only primam tonſuram 
and not the Soil, and makes a Leaſe thereof for 'Three Lives rendring 
Rent, this Leaſe is void, as not being an Hereditament within the Sta- 
tute to be leaſed ; but where the Grant is de peſtura, from a certain 
Time to a certain Day, it is then an Hereditament that may be let- 
ten, and may be fed with Cattle, and upon which the Succeſſor may 
diſtrain in caſe the Rent be not paid. Paſch. 19 Fac. B. R. the Biſhop 
of Oxford's Caſe. Palmer 174. Upon this Account alſo it is, that if 
a Biſhop be ſeized of Tithes in the Right of his Biſhoprick, and doth 
by Indenture demiſe them for Three Lives rendring the ancient Rent, 
this is a void Leaſe againſt the Succeſſor 3 by 7elverton, Williams and 
Tanfield, becauſe the Leaſe being made for Lives, and nothing de- 
miſed but Tithes which lie in prender, there is not any Remedy for 
the Rent, for there is not any Place wherein a Diſtreſs may be taken, 
nor can any Action of Debt be brought becauſe it is a Freehold, nor 
an Aſſize, becauſe there is not any Seiſin; and if there was Seiſin, yet 
the Aſſize would fail, becauſe there is not any Land to be put in View: 
but if the Leaſe had been made for Years, it had been goud, becauſe 
then an Action of Debt lies for the Rent, and ſo it is of all other 
Things which lie in Prender or Render, where no Diſtreſs can be ta- 
ken, H. Il. 3 Fac. B. R. Tailentine v. Denton. 2 Cro. 111. ſame Caſe. 
Moor 778. Trin. 5 Fac. B. R. Rickman v. Garth. 2 Cro. 173. Hill. 
19 and 20 Car. 2. Holden v. Smalbrook. Vaughan 204, the Biſhop of 
Oxford's Caſe. Paſch. 19 Fac. B. R. Palmer 175, and Paſch. 15 Car. 
2. Scace. Morice v. Antrobus, Hardres Rep. 326, and Hill. 26 and 27 


Cor. 2, Cartwright v. Pinkney. 3 Keb. 488, Note, That it being ad- 
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Biſhops mitted that a; Leaſe for Years of 'Tithes- made by a Biſhop rendring 
Leaſes Rent is good againſt the Succeſſor, that doth admit that it is ſuch 2 
Piſhop's Rent as ſhall go along with the Reverſion, and not as a Sum in prof 
Leaſe for ) by reaſon of the Contract only ; for if ſo, it could not go to the Suc- 
0 ceſſor, for a ſucceeding Biſhop is not privy to the Contracts of his Pre. 
deceſſor, but hath a Privity of Eſtate only, aig. the Reverſion, a; 
was argued by Saunders, to which the Court ſeemed to incline. 1 
22 and 23 Car. 2. Dean and Chapter of Miudſor v. Gover. 2 Faun 
ders 304, (ame Caſe. 2 Keb. 737. Trin. 13 Car. 2. Tipping v. Grover. 
Raymond 18, {ame Caſe. 1 Keble 62. | 
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Biſhop's If a Biſhop, Gc. grant the next Avoidance of a Benefice to another, 
er wool ml although the Grant be confirmed by the Dean and Chapter, yet it i; 
diance. void againſt the Succeſſor by Stat. 1 Bliz. becauſe tis ſuch an Interef 


out of which a Rent cannot be reſerved. Trim. 11 Fac. the Biſhop of 
Salisbary's Caſe. 10 Co. 6. Pafch. 32 Eliz.. Sale and the Biſhop of 
Coventry and Marſh. 1 Anderſon 241. And for the ſame Reaſon it 
hath been held, 37 and 38 lig. iu a Caſe betewaxt the Dean and Chap- 
ter of Hereford and the Bi ſbop of Hereford and Bullard, that a Grant 
of a next Avoidance of a Benefice by a Dean and Chapter is within 
the Purview of the Statute of 13 Elis. and ſo void. 3 Cyo. 440. 1 Nad. 
Rep. 204. . | 
. it a Biſhop doth create a new Office, or doth grant a new Fee, or 
new Office, a Rent-Charge, Gc. out of his Land, the Statute doth extend to make 
Fee, or Rent. them void by the Equity thereof as againſt the Succeſſor ; for if the 
Biſhop might grant Rents or Fees out of the Land, at his pleaſure 
the Statute would be to little or no Purpoſe, for the Land by ſuck 
Grants might be made of ſmall or no Value to the King and Succe{- 
ſor. Paſch. 32 Fliz. Sale v. the Biſhop of Coventry, and Marſh. 1 An- 
derſon 241. Trin. 12 Fac. Humphry---v. Powel, Brownlow and Gould; 
Aliter of an borough 1 Part. 182. Yet if an ancient Office be granted, and the 
2 Of. ancient Fee be increaſed, the Grant is notwithſtanding good for the 
2 Office, and for ſo much of the Fee as hath been antiently granted 
with the Office, and void for the reſt that is new. Mich. 8 Car. Toung 
v. Stowel. 1 Cro. 280. 1 Car. George Biſhop of Chicheſter v. Freeland 
Bridgman 32. Mich. 9 Fac. C. B. the Biſhop of: Ely's Caſe. Brown- 
low and Gouldsborough 2 Part 137. But this it ſeems is to be under- 
ſtood, where the Office and ancient and new Fee are as ſeveral Grants, 
and not conjoined or mixed in the ſame Sentence, or in ſeveral Sen- 
tences, the one depending upon the other. But if an Office be granted 
with a Fee of Five Pounds, when the ancient Fee was a leſs Sum, 
becauſe it is entire in the Grant, it is void for all; by Hutton and Tt 
verton. Mich. 2 Car. C. B. George Biſhop of Chicheſter v. Freeland. 
1 Cro. 50. So when a Biſhop having the Inheritance of the Diſpoſal 
of Two Offices, as of Steward and Under-Steward, did grant both to 
'Two Perſons, whereof one is within Age, and after the Grant was 
confirmed at his full Age in the Life of the ſame Biſhop, yet tie 
Grant of Grant was adjudged void; and 'twas alſo then ſaid, when Two Offices 
Two Offices. are granted to one Man by one Grant, that they are void, for the 
Statute hath been ſtrictly expounded. Scambler and Mat's Caſe. 41 El. 
vouched in the Biſhop of Chicheſter and Freeland's Caſe. Ley 76, and 
1 6 
Fi Of a Rent- Alſo if a Dean and Chapter do grant a Rent-Charge out of their 
by by Dean me Poſſeſſions, this is reſtrained by the Equity of Hat. 13 Eliz. and yet 
I Chapter, the Rent is not any Part of their Poſſeſſion within the Words ther 
| 1 mer s 
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Flmer's Caſe. 5 C5. 2. Or if a Biſhop being ſeized of an Rent doth Biſhops | 
grant the ſame in Fee, this Grant is void as to the Succeſſor. Paſch. =, 
44 Elis. in the Caſe of Fines. 3 Co. 85, the like may. be faid of al! 
other Eccleſiaſtical Perfons that are within the ſaid Statute of 13 Elia. 

If an Annuity be granted to one for his Life pro Cunſilio impenſo & 
impendendo, this Grant is void againſt the Succeſſor by an equitable 
Conſtruction of the Statutes. Bifhop of Salisbzry's Caſe. Trim. 11 Fac. 

10 Co. 60. And generally all Leaſes and Grants not permitted by the | 
Words in the Statute of 13 Elig. Other than fo2 the Term of One W 
and twenty Pears 02 Thzee Lives from the Time as. any ſuch Leaſe genen, 
07 Gzant ſhall be made oz granted, whereupon the accuſtomed pearly void againſt 
Rent 02 moze ſhatt be reſerved. and payable yearly during the ſaſd eos. 
Term, are void againſt the Succeflors, being reſtrained by this Statute 

and the Statute of 1 Elia. And-for that Reaſon, if the Grant of an 

Office by a Biſhop, whether it be an Office that is exerciſeable by the 

Biſhop himſelf, as Chancellor, or any other Office that concerns the 
Biſhoprick, as Steward, c. cannot be made for Twenty-one Years 
or Three Lives within the Exception of 1 Eliz. nor by a Dean and 
Chapter or other Eccleſiaſtical Corporation within 13 Elig. But a Bi- 
ſhop by 1 Elig. or others by 13 Elis. may grant an ancient Office 
for One Life, and that upon the Account of Neceffity, as being no 
Diminution of the Revenue ; but this being a Grant at Common Law, 
muſt be confirmed. But it ſeems that a Commiſſaryſhip, &c. is not 

rantable for Life with Confirmation to bind the Succeſſor, for ſo it 

hath been held. The Caſe was thus, The Deanery of J/elverhamp- 
ton annexed to the Deanery of Vindſor being a Peculiar, and having 
Ordinary Juriſdiction, the Dean makes a Commiſſary, which is con- Commiſſary- 
firmed by the Chapter: The Dean dies; the Queſtion was, If this was ſhip granted. 
good to bind the Succeflor 2 By Dodderidge tis ſaid, that ſuch a Ju 
riſdiction is judicial, and that Grant is but a Commiſſion and Autho- 
rity all Times remaining in the Ordinary. True it is, that Eccle- 
ſiaſtical Juriſdiction in judicial Acts may be executed by Subſtitute, but 
in Law they are the Acts of them that ſubſtitute the other; by 11 H. 

4. 64. 4. 7 E. 4. 14. 20 H. 6. 1. A Commiſſary may excommuni- 
cate and prove a Teſtament, but that ſhall. be in the Name of the 

Ordinary. 20 E. 3. And a Grant of that by the Biſhopt᷑ is not good 

but during his Life, and ſhall not bind his Succeflor ; for the. Law 
hath appointed who ſhall execute ſuch Juriſdiction ſede vacante, pig. 

the Archbiſhops in their ſeveral Provinces ; by 17. Ed. 3. 23. Ihe 
Archbiſhop and the Dean and Chapter cannot grant the Juriſdiction of 
the Warden of the Spiritualities to hold after the Death of the Arch- warden of 
biſhop, which is a more ſtrong Caſe. And if the Subſtitute as above- the Spiritua- 
faid offends, the Ordinary ſhall be puniſhed for it, which is unreaſona- — 
ble, and the Grant being void cannot be made good by the Confir- 
mation of the Chapter. And by Coke Chief Juſtice, if that ſhould 
be a good Grant to bind the Succeſſor, then the Succeſſor cannot 
remove him, and yet the Succeflor ſhall anſwer for the Acts 
and Offences of the Commiſſary, which would be too hard ; the 
Prebend of Hatcherly's Caſe. No. 153. And it is ſaid, that an Of- 
tice judicial, or partly judicial and partly miniſterial, cannot be 
granted in Reverſion, though an Office miniſterial may. 11 Coke 

J. Auditor Crrl's Caſe. 2 Roll's Abr. 154. However the Dean 

and Chapter's Confirmation will not make valid the Biſhop's Grant 
| Of an Office for Two Lives; for the ſame Neceſſity which * the 

rants 
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Biſhops Grants of Offices good for One Life, will not extend to Grants fo. 
2 Two or more Lives. 1 Car. George Biſhop of Chicheſter v. Freelang 
Grant of an Bridgman 30. Trin. 8 Car. B. R. Walker v. Sir John Lamb. 1 C. 
ancient OF 259. And if the Grant be made for Two Lives, and one of then 
Lives void. die before the Biſhop, ſo that there is but one Life in Being againſ 
the Succeſſor, yet the Grant being originally void, cannot be made yz. 

lid by any After-Accident; by Haroy and Croke the ſaid Caſe of th. 

Alter, if ii Biſhop of Chicheſter v. Freeland. Cro. 50. Yet if an Office by Cy. 
be by Cu- ſtom Nan been uſed to be granted by any Biſhop for Two Lives, ſuc) 
** Grants for Two Lives by ſuch Biſhop, with Confirmation of the 
Dean and Chapter, are good, as ſeemed to be agreed concerning the 

Office of Official or Chancellor of the Biſhop of granted to To 

Perſons, and the longer Liver of them, ſuch Grants having been u. 

ſually ſo made by the Biſhops there. Mich. 3 M. and M. B. R. Jones 

v. Bean. Neither may the Biſhop grant an Oſhce with the ancient 

Fee to one, and after make a Grant of it in Reverſion to another, 

becauſe there is no Neceſſity for the ſecond Grant; and if ſuch Grants 

were good, by the ſame Reaſon they might be made in Tail or in 

Fee, which would be directly againſt the Meaning of the Statute , 

nor can any ſuch Grant be made* good by any After-Act of the Gran- 

3 tee, as by Surrender, Releaſe, or the like. But if by Preſcription 
3. Time out of Mind, a Biſhop, or other Eccleſiaſtical Corporation, 
Preſcription. hath uſed to grant an Office in Reverſion, Habendum after the Death 
of the preſent Grantee for Life, ſuch Grant is good with Confirma- 

tion, (and that without the Recital of the former Eſtate. 2 Rolls Ar. 

154) by Dyer; to which Manwood ſaid, that it is the Order in the 

Arches, and in the Prerogative Court, and of all the Courts of Pauls 

to grant the Offices in Reverſion, and that every Office which doth 

belong to the Spiritual Courts are granted in Reverſion ; to which 


Dyer replied, I do not care nor regard what they do, but what they 
ought to do; and according to his Opinion, he ſaid it had been there 
lately adjudged, and that a Preſcription ought to be laid. Mich. 15 f 
Eliz. C. B. Leon. 31, and the Biſhop of Salisbury's Caſe, vouched f 
in the Biſhop of Chicheſter and Freeland's Caſe. Paſch. 2 Car. 1 Cho. 1 
49. Mich. 8 Car. B. R. Young v. Stowel, 1 Cro. 279, and Jones 310. tl 
Trin. 15 Car. B. R. Yung v. Fowler. 1 Cro. 555, and Marſh 38. h 
Trin. 8 Car. B. R. Walker v. Lamb. Jones 263. But if no Preſcrip N 
tion be for ſuch Grant, it is void againſt the Succeſſor; by Harvy and 7 
Croke. 1 Cro. 49. And when the Queſtion was, Whether an Office H 
| 


had been uſually granted in Reverſion 2 The Plaintiff to prove it 
ſhewed a Grant of 4 Ed. 6, to one in Reverſion, and confirmed 
1 Eliz. and that the 7th of Eliz. the Reverſioner ſurrendred, and 
took a new Grant to him and another: It was held by all the Court, 
that this was a good Inducement to believe that the Office was anci- 
ently ſo granted in Reverſion; but being Matter of Fact it was left 
to the Jury, and they found for the Plaintiff, who after exhibited 3 
Bill in the Chancery to be eſtabliſhed in Poſſeſſion according to the 
Verdict. Mich. 8 Car. B. R. Young v. Stowel. 1 Cro. 297, and Jon 
Of « necer. 310. But a Biſhop may grant a new Office that is neceſſary with a 
fary new Of- reaſonable Fee, the ſame being confirmed by the Dean and Chapter, 
fice with Fee. and it ſhall bind his Succeſlor as is ſaid to be adjudged. 10 Fac. C. B. 
in the Caſe of the Biſhop of -Ely, who granted the Office of keeping of 
his Houſe and Garden for Life with the Fee of 3 J. per An. 1 Cro. 1 


2 
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If a new Biſhoprick be founded (as divers were in the Time of H. 8.) Biſhops 
the Biſhops of ſuch new Biſhopricks are reſtrained by 1 EJ. as others of FP 
old Foundations, and may even as they grant Offices of Neceſſity for Life 
with Confirmation of the Dean and Chapter, that is in Poſſeſſion with a 

| reaſonable Fee; (the Reaſonableneſs of which Fee ſhall be decided by 
the Courts of Law in which Action concerning it ſhall depend) as ex- 
cepted out of the general Reſtraint of the ſaid Statute. Trin. 23 Elia. 
Boulton's Caſe, vouched in the Biſhop of Chichefter and Freeland's 
Caſe, 1 Cro. 50. Paſch. 27 Car. 2. Ridley v. Founel, 3 Keble 472, 506. 
And it is ſaid in the ſame Caſe of Ridley v. Pownel, by Hale Chief 
aſtice, that before the Statute 1 El. there was no Difference in grant- 
ing Offices between the ancient and the new Biſhopricks, they both - 
made their Grants as Owners, and not by reaſon of any Preſcription ; 
therefore, if any new or old Biſhoprick nſed to make Grants of Of- Ifſuch an Oi 
fices for One, Two or Three Lives before that Statute, they may do fice may be 
ſo after the ſaid Statute : And it was alſo ſaid by him, that the new granted to 
Biſhopricks, being taken out of the old, ſhall have the ſame Preſcriptions for eco 
and Appendancies to the Part ſo taken out, as were in the old Biſhop- was not uſed 
ricks: And the other Juſtices inclined to be of the ſame Opinion with before 1 E. 
Hale : But in this Caſe, becauſe it was only found by ſpecial Verdict, 
that this Office had been granted ſeparalibus Temporibus ſince the Foun- 
dation of the Biſhoprick, which was in the Time of H. 8. and that 
might be, and yet not hefore, but after the Statute 1 El. For this In- 4 
certainty, and to ſupply this Defe& in the Verdict, a new Penire Fu- 7 
cias was taken out to have this Matter more ſpecially found. Leoing | 
2 Rep. 138. So that by the Opinion of the Court in this Caſe it ſeems 
to be, that no Office can be granted by any Biſhop to bind his Succeſ- 
ſor, which was not an Office, and uſed to be granted, before the Sta- 
tute 1 El. and the ſame Law muſt be as to Offices grantable by other 
Eccleſiaſtical Perſons by the 13 El;z. | . 

A Biſhop of a new Biſhoprick cannot grant an Annuity pro Cynſilio Sant of an 
tmpenſo & impendendo to bind the Succeſſor, though it be confirmed; Seele den. 
for when ſuch an Annuity was granted by the Biſhop of Cheſter, which /o & impen- 
is a new Biſhoprick, and the Grantee brought a Mit of Annuity againſt ©: 
the Succeſſor, and did declare that the Predeceſſors of the ſaid Biſhop 
had granted reaſonable Fees, but did not aver that this Fee had been 
granted beforez the Opinion of the Court was againſt the Plaintiff. 

Trin. 30 El. Boulton Caſe, vouched in the Biſhop of Chicheſter and 
Freeland's Caſe, Bridzman zo. But Croke Juſtice vouching this 
Bolton's Caſe, in the Biſhop of Chicheſter and Freeland's Caſe, 
Paſch. 2 Car. Ley 75. faith that Bolton averred in this Caſe that 
it was the ancient Fee; and the Reaſon, for which Judgment was 
given againſt him, was, for that this was a voluntary Thing, and not an 
Office, to elect one Man to be of his Council, and it was not of Ne- 
ceſſity to have this Man or that Man of his Council, for peradventure 
the Succeſlor would not make ſuch Election. And what is ſaid of a 
Biſhop with reſpec to the Statute of 1 Fliz. is alſo true with reſpect 
to the Statute of 13. Elis. as to Eccleſiaſtical Perſons reſtrained by that 
Statute, with this Difference; 'That though a Biſhop, or other ſole Cor- 
poration, cannot grant an Office for One Life without Confirmation, 
as being a Grant at Common Law, yet a Dean and Chapter, or other 
Corporation aggregate, may make ſuch Grant without the Confirmation 
any. Trin. 11. Fac. C. B. the Biſhop of Salisbary's Caſe, 10 Co. 60. 
Paſch, 32 Eliz. Sale v. Biſhop of Coventry and Marſh, 1 Anderſon 
| „ 
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Biſhops 241. And Note, That neither Biſhops by the 14th of Eliz. nor other 
4 , Eceleſiaſtical or Collegiate Corporation by the 13th of Elis. are 5. 
F = ſtrained from making Grants of Copyholds in Fee, in Tail, or for Th. 
or for any Number of Years, according to the Cuſtom of the Mano. 

nor is Confirmation neceſſary to make ſuch Grants good, though it be 

made by a ſole Corporation, as by Biſhop, Prebendary, c. 4. Co. 2 3, 24, 

6.) A Sixth Rule to be obſerved in the making of theſe Leaſes, ;; 
Theſe Leaſes That it muſt be of Lands or 'Tenements which have moſt common; 
__— been letten to Farm, or occupied by the Farmers thereof by the a 
Tenements of Twenty Years next. before the making of ſuch Leaſe, for that it i; 
which have ſaid in Stat, 32 H. 8. ( Ubich have moſt commonly been letten.) Andi 
monly been is ſaid by my Lord Coke, that if the Lands of which the Leaſe is mace 
letten, &c. . have been letten for Eleven Years at one or at ſeveral Times within 
Twenty Years next before the making of ſuch Leaſe, it is ſuſhcient, 

Inſtit. 44. b. But where Lands belonging to the Archbiſhop of 9% 

had been anciently and uſually demiſed till within Twenty Years, in 

which Time they had been in the Hands of the King and of the Arch. 

biſhop, but for the Two laſt Years only had been leaſed by the late 
Archbiſhop; it was held by Keeling Chief Juſtice, and Tuwiſden, that 

8 this was a good Leaſe within the Statute of 32 F. 8. to bind the Syc- 
1 ceſſor, for that the Statute did not intend to introduce a Diſability as to 
i the Lands to be leaſed, but only of the Eſtate to be granted out of 
iſt Lands, and that it would be contrary to the Intent of the Statute to 


make other Conſtruction; and if Lands had been leaſed for Eleven 


Years only, that is not ſufficient within the Statute, and that the 

Collection of the Lord Coke, 1 Inſtit. 44, was falſe, and not warrant- | 

cd by the Statute ; for that the firſt Part of the Statute ſeems to refer to f 

if ' a more ancient Time of being leaſed than Eleven Years only: But ; 
i | TVindham and Moreton Juſtices were of a contrary Opinion, That the : 
5 Statute ought to be obſerved in all its Circumſtances; which was not 
5 in this Caſe, the Lands having been out of Leaſe for above Twenty l 
„ | Years ; and if other Conſtruction ſhall be made of the Statute, a great f 
it Inconvenience might enſue, for under Colour of Land being anciently 1 
1 leaſed, Biſhops may leaſe all they have, and leave nothing for the Suc- 0 

"0 ceſſor wherewith to maintain Hoſpitality, and therefore in their Opini- 1 
5 ons the Land ought to have been both anciently and newly leaſed, o- - 
ö therwiſe the Succeſſor ſnall not be bound; but Mindham dying, the 10 
Two Judges gave Judgment according to their Opinion, contra More g 
ton, Paſch. 21 Car. 2. B. R. Pemble v. Stern, 1 Sid. 316, 416, ſame * 
Caſe, 2 Keb. 3 25. 1 Levinz 212, and Raymond 165. And by Fanghan 2 
Chief Juſtice, Lands long ſince leaſed for 500 Years, are Lands uſually 0 
demiſed, though they have not been more than that once demiſed, for 1 
The more re- that the more received Senſe of the Words [Land uſually demiſed] is, ( 
ecived senſe the common Continuance of Lands in Leaſe, though the Words may ” 
6: be taken in another Senſe, 072. for the oftner Farming, or repeated & 
y dmiſed.] Acts of leaſing Lands, Yaughar's Rep. 34, fame Caſe, Sir T ho. Tones; : 
Rep. 37. And it is ſaid, that Copyhold Lands that have been granted 1 
by Copy of Court-Roll in Fee for Life, or Years, according to the Foe: 
Cuſtom of the Manor, have been ſufficiently let to farm within this oF 
Statute, altho' an Eſtate granted by Copy is in Judgment of the Les 
Common Law, but an Eſtate at Will, yet all Lands that have been Th. 
accuſtomably uſed to be demiſed at Will, by thoſe who have the Ii the 
heritance of the Lands, are Lands let to Farni within this Statute, ſo ma, 
if they be leaſed by Indenture, or the Reverſion of them only. Pl 308 
| . | 3 746 | 
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3 Fac. Heydon's Caſe, 3 Co. 7. Trin. 3 Fac. B. R. in the Dean and Biſhops 
Chapter of IWorceſter s Caſe, 6 Co. 37. And it is ſaid to be often ſo PP, 
adjudged. Trin. 3 Fac. B. R. Baugh v. Hayns, 2 Cro. 76. Raymond 
167. So Lands that have been but twice letten, are ſaid to be Lands 
aſually letten ; but otherwiſe it is, if they have been but once letten, or 
if they have been leaſed by one Contract from Year to Year for 'Three 
Years, for that this is but one Leaſe. Paſch. 2 Fac. B. R. 2 Roll's Abr. 
261, 262. Vaughan 33. | | 
But if the Temporalities have- for divers Years been in the King's . 
Hand's, as for Fifty Years, or if it cannot be made to appear that the ſhalf not «- 
Lands let were let by the Biſhop, although Leaſes have been made of wy the Bi- 
them out of the Exchequer, yet upon this Account a Leaſe by a new 
Biſhop of ſuch Lands will be void ; for the King making Leaſes upon 
the Eſtate that he hath during the Vacation, ſhall not make the Bi- 
ſhop's Lands, c. be demiſeable within the Statute, becauſe the King 
hath not an Eſtate of Inheritance thereof. Paſch. 19 Fac. Br. R. the 
Biſhop of Oxford's Caſe, Palmer 176. | | 
And this Rule is not only to be obſerved by Perſons that make Grants How this 
or Leaſes by Vertue of the Statute of 32 H. 8. viz. without Confirma- . =" 8 
tion, but alſo by Biſhops, and other ſole Corporations, although Con- ag: 
firmation be made of their Leaſes, and alſo by Corporations aggregate, 
that need no Confirmation; for though by the Statute of 32 U. 8, 
which enables Perſons Eccleſiaſtical to make Leaſes for Three Lives or 
Twenty-one Years without Confirmation, is the only Statute that ex- 
preſly puts this Condition upon Leaſes made by Eccleſiaſticks; and ſo 
it may be thought that Lands not uſually let, may be well letten with 
Confirmation, yet both the reſtraining Statutes of 1 El. and 13 El. 
do implicitly reſtrain from making Leaſes of Lands not uſually let, 
becauſe they both require that the ancient Rent ſhall be reſerved ; by 
which it is clearly hinted and intended, that the Land letten ſhall be 
ſuch Land as hath been uſually demiſed, for otherwiſe the ancient 
Rent cannot be reſerved for it. Hill. 44 Eliz. C. B. the Biſhop of He- 
reford and Scory, 3 Cro. 874. A 
And as theſe Leaſes muſt be of Lands and Tenements which have Covenan:s to 
moſt commonly been letten to Farm, ſo no Covenants can be added be obſerved. 
in any new Leaſe to bind the Succeſſors which have not been uſed in 
former Leaſes ; therefore where a Biſhop made a Leaſe, and covenan- 
ted that he and his Succeſſors would pay all Taxes during the Term, 
and in an Action of the Covenant brought againſt the Succeſſor for not 
paying a Tax made by Parliament in ſuch a Year during the Term: 
Judgment was given for the Defendant, for that the Plaintiff did not 
ſhew that the like Covenant had been in former Leaſes; but it was 
ſaid, be this Covenant as it will, it would not avoid the Leaſe. Mich. 
24 Car. 2. B. R. Davenant v. Epiſcop. Sarum, 2 Levius 68, fame 
Caſe, 1 Vent. 222, and 3 Keb. 69. | 
A Seventh Rule to be obſerved is, that upon every ſuch Leaſe there (7.) 
muſt be reſerved ſo much yearly Rent, or more, as hath been moſt Cans the. ac- 
accuſtomably yielded and paid for the Lands within 'T wenty Years next . 
before ſuch Leaſe thereof made, to be duc and payable yearly to the muſt be re- 
Leſlors and their Succeſſors during the Continuance of ſuch Leaſe, ſorved 
This is an expreſs Condition in the Statute of 32 H. 8. c. 28, and in 
the Statute of 1 Elis. c. 10. 13 Elis. c. 20, ſo that no Leaſe can be 
made by any Eccleſiaſtical or Collegiate Corporation to bind Succeſ- 
lion, but with Conformity to this Rule; no not with Confirmation, in 
21 Caſes 
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Bihoes Caſes when Confirmation is neceſſary ; for though the Exception j 
. the iſt and 13th of Elig. concerning the accuſtomed Rent is more 95 
DP neral than that of the 3 2d of H. 8, yet muſt the Pattern of the 334 

of H. 8. be followed, 1 It. 45. Hardres Rep. 3 16. a 
There muſt This Rule contains ſeveral Things to be particularly. noted; as Firg 
be a Rent. There muſt he a Rent referyed upon every ſuch Leaſe, Carter and 
Cleypole's Caſe. Moor 593. So that the Leaſe muſt not be of Things 
that lie meerly in Grant, as is before ſaid, out of which no Rent cg 
be reſerved; and this is the Ground or Reaſon of the Fifth Rule be. 
fore laid down. | 7 2129Y, 1h 
The accy- Secondly, There muſt he ſo much Rent reſerved for the Things let 
_ Rent as hath been moſt accuſtomably yielded and paid within Twenty 
Years next before ſuch Leaſe made; and if there hath been different 
Rents reſerved upon ſeveral Leaſes, the accuſtomed Rent mentioned in 
the Statute ought to be underſtood of the Rent reſerved upon the last 
Leaſe, and not upon any former Leaſe, for that the Rent having been 
altered ſince, cannot be called the accuſtomed Rent; by Hale Chief 
Baron, in Moris and Aptrobuss Caſe, Paſch. 15 Car. 2, in Scaccay, 
Hardres 326. But if One of Three Manors, formerly let together, 
for a certain Rent be let alone, and in the new Leaſe no certain Rent 
be reſerved, but it is only ſaid, rendring to the Leſſor and his Succef: 
ſors the uſual and accuſtomed yearly Rent and Services at the Days and 
Times accyſtomed ; in this Caſe no Rent at all is reſerved, and there- 
fore the Leaſe is void. Mich. 3 Car. C. B. Owen v. Thomas Aprees, 

Whether the 1 Cro. 94. For ſo (I take it) muſt that Caſe be underſtood, compa- 
Leaſe need rin d it as reported here by Croke (which is very obſcure) with the ſame 
what the for- Caſe as reported by Hetlp 22, though by Chief Juſtice Vaughan, the 
mer Rent Leaſe was of all the Three Manors, excepting only Parcel of one of 
8 them; but that will be the ſame Thing as if the one whole Manor had 

been entierly excepted: for if the whole was not demiſed, there could 
be no uſual and accuſtomed Rent for that which was demiſed: But tis 
agreed by the ſaid Chief Juſtice, if the three Manors had been in- 
tirely demiſed as uſual, reſerving the ancient Rent, without expreſſing 
what it was, the Leaſe and Reſervation had been good. 3 Keble 380, 
if one Acre So if a certain Parcel of Land hath been accuſtomably letten for a cer- 

5 tain Rent, and in a new Leaſe of the ſame Lands, one Acre of Land 

ded, & though that ſo much more than the old Rent be reſerved, as the Lands 

added, which were not uſually letten, be worth yearly according to the 
extended Value thereof; yet this Leaſe will not hold good by the Sta- 
tutes, becauſe here is Land let not uſually let, and the Rent ifluetb 
out of the whole, ſo that the accuſtomable Rent for the Lands that had 
been accuſtomably letten is not reſerved; or if the accuſtomable Rent 
of Lands accuſtomably letten be, reſerved in a new Leaſe thereof, and 
one Acre of Land be added in the Leaſe, though that Acre was of 
Lands alfo uſually letten, yet the Leaſe is void for the whole. So if 
Leaſes have been formerly and uſually made of Land wherein was an 
Exception of all the great Trees, as Oak, Aſh, Crab-'Trecs, Gc. and 
after a Leaſe, is made without the ſaid Exception, ſuch After-Leaſe is 
void. Paſch. 15 Fac. B. R. Smith v. Bowles, 3 Bulſt, 290. The 
Reaſon given is, becauſe there is more let by the laſt Leaſe than was 
anciently let by the former, c. Trees, and the Profits of them, as, the 
Maſt and Fruit, the, Boughs, and the Soil on which they ſtand; for 
when the Trees were formerly excepted, the Boughs, Fruit, Gc. hi 
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alſo excepted thereby. Hill. 15 Jac. 2 Cro. 458. So a Leaſe was made 


of a Rectory rendring Forty Pounds per Aunum, and a Couple of Ca- 
pons, or Six Shillings Eight Pence in Money over and above the ſaid 
Rent. And by Hale Chief Baron, this ſecond Leaſe was not good, by 
reaſon that in the former Leaſe the Capons were reſerved, and ſo Part 
of the Rent; in the ſecond Leaſe the Husband only. coycnants to pay 
them, which Covenant of his will not bind his Wife, if ſhe ſurvive 
him, therefore his Covenant will not amount to a Reſervation; other- 
wiſe, if both had covenanted, or if the Leaſe had been made to the 
Husband alone, with ſuch a Covenant. Paſch. 15 Car. Saccar. Morice 
v. Antrobus, Hardres 325. Yet if one ſeized of a Parſonage, doth let 
a Portion of the Tithes for One and twenty Years, rendring 81. Rent, 
and doth reſerve the Paſturage of a Colt in the Land of the Leſſec; 
and the Leaſe being expired, the Succeſſor doth let the Tithes in the 
like Manner for One and twenty Years, omitting the Paſturage of the 
Colt; in this Caſe the ſecond Leaſe is good, notwithſtanding the 
Omiſſton of the Paſturage; for that was a Thing only reſerved to the 
firſt Leſſor and his Aſſigns, for that it was reſerved out of the Land of the 
Leflce, and the Succeſſor could not reſerve Paſturage out of the Land 
of the firſt Leſſee, he not being his Tenant of the 'Tithes, and ſuch 
Reſervation is void; but otherwiſe it had been, if the Reſervation of 
the Paſturage had been general; per Curianm, Paſch. 17 Zac. D. N. 
Fnſden v. Denny, Palmer 106. 1 Mod. Rep. 203. 2 Mod. Rep. 57. 
So if ſeveral Parcels of Land, Gc. have formerly been letten together 
for a certain Rent, and then one Part or Parcel of the fame Land is let 
alone, and a Rent pro rata is reſerved, this is good, becauſe in Sub- 
ſtance the accuſtomable Rent is reſerved, and the Succeſlor hath no Pre- 
judice. 1 Inſt. 44. Mich. 26 Car. 2. B. R. Threadneedle v. Lineham, 
3 Keb. 380. But if a full Proportion of the Rent be not reſerved ac- 
cording to the Value of the Part ict alone, climating it with the other 
Part not let with it, it“ 1s that the Leaſe of this Part alone is 

void. | 
Or if Copyizold Lands demiſcable for Three Lives rendring a certain 
Rent, and Heriotable upon the Death of every Tenant dying in Poſ- 
ſellion, be let by Indenture for three Lives, rendring the ancient Rent, 
but without the Reſervation of any Heriot, yet the Non-reſervation of 
the Heriot ſhall not impeach the Leaſe; for the Statutes are, that the 
ancient Rents ſhall be reſerved, which is intended only of the very 
ancient Rent, and doth not extend to caſual and accidental Services, 
as Heriots, Gc. and an Heriot is not an annual Thing, nor depending 
upon the Rent. Triz. 3 Jac. B. R. Baugh v. Haynes, 2 Cro. 76. Trin. 
3 Jac. B. R. Dean and Chapter of aloe oath Caſe, 6 Co. 37. But if 
the Demeſnes of a Manor have been uſually demiſed excepting the 
Copyhold Lands, (for Copyhold Lands are accounted as Part. of the 
Demeſnes of a Manor, 1 Co. 46. B.) but the Services have not been de- 
miſed, and a Leaſe be made of the whole Manor reſerving the ancient 
Rent, this Leaſe is void, adjudged in Chief Baron Tanfield and Fox's 
Caſe, vouched in the Biſhop of Chicheſter and Freeland's Caſe, Ley 77- 
but a Biſhop ſeiſed of Two Manors, Copyhold and Free, leaſeth 
them to B. for Three Lives, reſerving the ancient Rent; Y. after- 
wards grants the Demeſnes of one of the Manors to D. for Ninety-nine 
Years if the Lives live ſo long; and after that grants and aſſigns all his 
1cm and Intereſt to N. who ſurrenders to the Biſhop, and takes a 
new Leaſe for Three Lives of both the Manors (except the Lands 
_ 1 ! granted 
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472 The Clergy-Man's Law: Or, Chap. XIII 
Biſhops granted to D.) at the old Rent, then a new Biſhop is made, ang all 
Leaſes the Lives of the firſt Leaſe die; whether the Leaſe made to N. up, 
F the Surrender was a good Leaſe to bind the Succeſlor of the Biſſic, 

that made it or not, was the Queſtion ; adjudged that it was a Re 
Leaſe, by reaſon there was no Prejudice, but an Advantage to the Sie. 


Where the ceſſor by the ſecond Leaſe : But Vaughan and Ellis were of a contr: 
OD Opinion, becauſe the old Rent could 247 ſaid to be reſerved, whe 
dice, but an the Demeſnes of one of the Manors were excepted out of the ſecond 
een to Leaſe, Mich. 26 Car. 2. B. N. Thredneedle v. Lincham, 3 Reh. 372 
theSueceſſor. 595, the ſame Caſe, I Mod. Rep. 203, and 2 Mod. Rep. 57. o if : 
Biſhop doth leaſe Parcel of the Demeſnes of a Manor for Life, 1 
1 warranted by the Statute of 1 Elig. and after doth Leaſe the Mano: 
b to another for Life, the ſaid Parcel ſo before leaſed for Life ſhall pi, 
i with Attornment of the firſt Leſſee, for that the ſaid Leaſe did not 
1 make any Diſcontinuance, but the Reverſion thereof continued Par- 
cel of the Manor. Paſch. 11 Car. B. R. Walter v. Jachſon upom a Ii 
of Error ; and by Barkley it had been formerly fo adjudged in C. 5. 

2 Rolls Abr. 58. 
More thn Note alſo from this Rule, That to let Lands, Gc. for more than 
3 the ancient or accuſtomed Rent, makes no Avoidance of a Leaſe, for 
reſerved) that may be done by the very Letter of the Statutes. 
f Alſo by the Leaſe, the Rent muſt be due and payable yearly; and 
. | therefore if the Rent hath been by the former Leaſes made due and 
| payable at Four Days in the Year, or at Two Days in a Year, and 
after is made due and payable yearly, or but at one Day in each 
. Year, it is ſufficient, and hurts not the Leaſe; for the Statutes are, that 
* the Rent be reſerved and payable yearly, and therefore if the Rent 
5 be yearly reſerved the Statutes are ſatisfied. Trin. 3 Fac. Dean and 
Chapter of J/orcefter's Caſe, 6 Co. 37. Trin. 3 Fac. Bangh v. Hayne,, 
2 Cro. 76. So if the Rent in former Time was uſually reſerved to be 
paid upon the Land, and now by a new Leaſe it is reſerved to be paid 
at any remote Place, yet it is well enough; by Clench, 28 El. C. J. 
Grindal Biſhop of York's Caſe, 4 Leon. 78. But the Rent muſt be re- 
ſerved payable every Year to the Leſſor as well as to the Succeſſor, for 
though the reſtraining Statutes were made for the Benefit of the Suc- 
ceſſor, yet it is not ſuſficient to reſerve the ancient Rent to the Succeſſor, 
and none at all or leſs Rent to the Leſſor himſelf, for that by the Letter 
of the Statute of 32 H. 8, the Rent muſt be payable yearly during the 
5 whole Term of Twenty-one Years, or Three Lives. Alſo the Leaſe mult 
1 be ſuch which may not only reſerve a yearly Rent, but alſo ſuch as there 
| by the Rent muſt be payable, recoverable yearly, both by the Leſſor and 
. the Succeſſors; and this a Ground or Reaſon of the fel, Rule, and of 
0 ſome of the Caſes relating thereunto. If a Leaſe be let for One and 
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it twenty Years from Mzchaelmas, reſerving the Rent during the Term, 

| __ payable at the uſual Feaſts, or within Ten Days after; although by the 
ij Reſervation the laſt Quarter Rent ſeems to be payable within the ty 
1 | Term, but Ten Days after the Term ended, yet this is a good Leaſe, ri 
ib and the Rent being reſerved payable during the 'Term, there ſhall not m 
ö | be allowed Ten Days to the Leſſee for the Payment of it the laſt Quar- an 
5 8.) ter. Trin. 25 Car. 2. B. R. Baily v. Murin, 1 Ventris 245. 4: 
Fl Theſe Leaſes An Eighth Rule to be obſerved in making Church or College Lei- if 
1 muſt not be ſes is, that they muſt not be made without Impeachment of Waſte; tis 
. this is alſo an expreſs Condition in the Statute of 32 H. 8, cap. 28, but be 
Waſte. is not mentioned in the Statute of 1 Eliz. or 13 Elia. c. 10, yet - Ac 
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to 13 Elis. it has been held and reſolved, that the Perſons thereby re- Biſhops 
rained from making long and unreaſonable Leaſes, are by the Equity 0 Y 
of the ſaid Statute reſtrained to make Leaſes diſpuniſhable of Waſte; 
for the Preamble ſpeaks, that unreaſonable Leaſes were the chiefeſt 
Cauſes of Dilapidations, and the Decay of all Spiritual Livings and 
Hoſpitality, ſo that the Statute was made to prevent ſuch unreaſon- 
ble Leaſes that had ſuch ill Effects, and by conſequence to Cure ſuch 
Ill Effects. Trin. 3 Jac. B. R. the Dean and Chapter of Morceſters 
Caſe, 6 Co. 37. But that I find not that any ſuch Conſtruction hath _ 
been made of the Statute of 1 Eliz. which concerneth Biſhops alone, 
et that Statute being made alſo to reſtrain their making of unreaſon- 
able Leaſes muſt be thought to bear the ſame Conſtruction. See 1 
Inft. 45. a, and by Whitlock, Hill. 22 Fac. Evans and Ki fin v. Aſcue, 
Palmer 468. However, Leaſes made by them without Impeachment 
of Waſte, and not confirmed by the Dean and Chapter, are void by 
Stat. 32 H. 8. c. 28. And if ſuch Leaſes being ſo confirmed ſhall not 
be thought to be made void by the Statute of 1 Elia. yet I apprehend, 
that if ſuch Tenant go about to commit Waſte, however his Leaſe be 
made, he may be ſtopped by Prohibition, and after attached if he per- Probibition 
fiſt, for ſo may the Biſhop himſelf or any other Church-man, in caſe 9 Pee 
he doth Waſte on the Church's Dower. Mich. 12 Fac. Richard Li- 12 
ford's Caſe, 11 C. 49. And this may be not only to prevent Waſte in 
cutting down Trees, but for pulling down or defacing Houſes, or the 
like. Mich. 13 Fac. the King v. Zaker, Bulſtr. 91. Yet a Prohibition 
being moved for, to hinder a Parſon from digging Lead Mines with- 
in his Glebe, the Court doubted of it, but inclined that this was not 
ſuch a Waſte for the which he ought to be prohibited, for it ought to 
be ſuch Waſte as was to the Deſtruction of the Church, for the which 
a Parſon ought not only to be prohibited, but may be deprived as a 
Dilapidator. Mich. 15 Car. 2. the Lord Rutland v. Green or Gee, 1 
Sid. 152, and 1 Keb. 557. See for this Matter, 2 H. 4. 3. Moor 917. 
Godb. 259. 3 Bulſt. 154. 2 Bulſtr. 279. And if a Biſhop's Leaſe cannot 
bear out the Tenant in doing that which he himſelf could not lawful- 
ly do, were the Thing leaſed in his own Poſſeſſion, yet if Land hath 
been accuſtomably letten by a Biſhop, Oc. without any Exception of 
Timber-Trees, as Oak, Aſh, Gc. growing thereupon, ſuch Leaſe is 
good, for the 'Tenant may only by ſvch Leaſe take the Boughs and 
Maſt thereof, he not having an abſolute Propriety in the Trees them- 
{elves by ſuch Leaſe, but only the Fruit and Boughs ; nor hath the 
Biſhop, Oc. himſelf a greater Right in them, as may be collected 
from Szzith and Bole's Caſe, Hill. 15 Fac. 2 Cro. 458, ſame Caſe, 3 
Bulſtr. 290. Yet tis ſaid that a Parſon hath ſuch an Eſtate and Inte- 
reſt as he may maintain an Action of Waſte, for Waſte in cutting down 
Trees, 6c. by his Termor. 10 H. 7. 5. ö. | | 
And note, That Leaſes may be made without Impeachment of Waſte, Two Ways 
two Ways, vis. either expreſly by expreſs Words in the Leaſe decla- 2 making 
ring the ſame, or implicitly by Conſtruction of Law; as if a Leaſe be out Impeach- 
made for Life, the Remainder for Life, this is diſpuniſhable of Waſte, m_ of 
and fo not warranted, at leaſt by the Statute of 13 Elis. c. 10. Trin. 88 
E 3 7c. B. R. Dean and Chapter of Vorceſters Gaſe, 6 Ch. 37. But 
- if a Leaſe be made to one for Three Lives this Leaſe is good, becauſe 
c; das not diſpuniſhable of Waſte, and the Occupant, if any happen, ſhall 
de puniſhed for Waſte; for the Statute of Glouceſter, c. gives an 


Action of Waſte againſt any one that holds in any manner for Term 2 
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Biſhops Life or Years, and an Occupation in this Caſe holds for 'Term of Life 
LeafeS and note a Biſhop's Leaſe excceding the Statute is void in Toto. Ses 
att Falk: 189. | 
Now concerning Colleges in the two Univerſities, the Colleges ot 
Wincheſter and Eaton, there is a particular Statute, which to thy 
making good a Leaſe to be made by them, doth enjoin one Thing more, 
for it is enacted by Stat. 18 FEliz. c. 6. 
That no Maſter, PDꝛovoſt, Pꝛeſivent, Warden, Dean, Govern) 
Stat. 18 Els. Ref02, 02 Chief Ruler of any College, Cathed zal Church, Pall. 0 


Gallons Lea- Douſe of Learning in any of the Untverſities of Cambridge 62 Oxford. 
ſes. no2 any Pꝛovoſt, Marden, oz other Head-Officer of [the Colleges ot 


Wincheſter 02 Eaton, no: the Cozpozation of any of the ſame, by what 
Title, Stile 02 Mame ſoever they now be, ſhall oz may be called, ge. 
ter the End of this p2eſent Seſſion ok Parliament, hail make any 
Leaſe fo2 Life, Lives o2 Pears, of any Farm, 02 any their Lands, Te, 
nements 62 other Hereditaments to the which any Tithes, Arable 
Lands, Meadows oz Paſture, doth oz ſhall appertain, except that the 
One Third One Third Part at the leaſt of the old Rent be reſerved in Cozn ko 
Part of the the ſaid Colleges, Cathedzal Church, Halis and Pouſcs; that is tg 
Rent wo be lap, in good heat after the Rate of vjs. vitjd, the Quarter, oz 
Corn. under, and good Malt at vs. the Quarter, 02 under, to be deliverey 
yearly upon Days pefired, at the ſaid Colleges, Cathedzal Church, 
Dalis o2 Houſes ; and fo2 Detault thereof, to yay to the (aid Colleges, 
Cathed2al Church, Halls o2 Houſes, in ready Monep, at the Election of 
the ſaid Leſſees, their Executo:s, Adminiſtratozs and Aſigns, after the 
Rate of the beſt Wheat and Malt in the Market of Cambridge, fo? the 
Rents that are to be paid to the Ale ok the Houle oz Houſes there; 
and in the Market of Oxford, ko; the Rents that ate to be paid to the 
Aſe of the Houſe o2 Houſes there; and in the Market of Wincheſter, 
fo2 the Rents that are to be paid to the Ale of the Houſe o: Houſes 
there; and in the Market of Windſor, fo2 the Rents that are to be 
paid to the (iſe of the Hotiſe 02 Houſes at Eaton, ts 02 ſhail be ſold the 
next Market Day hefoze the ſatd Kent ſhall be due, without Fraud 62 
Deceit. And that all Leaſes otherwiſe hereafter to be made, and all 
| collateral Bonds, oz Aſſurance to the contrary by any of the ſaid Coz- 
How to be pozations, ſhall be void in Law to all Intents and Purpoſes. The 
expencee. fame TUhcat, Malt oz Money coming of the lame, to be expended to 
the Ale of the Reltef of the Commons and Dict of the laid Colleges, 
Cathedꝛal Church, Halls and Houſes only, and by no Fraud o2 Color, 
ict 02 ſold away from the Profit of the ſaid Colleges, Cathedzal 
Church, Halls and Houſes, and the Fellows and Scholars in the ſame. 
and the Ale aktozeſald, upon pain of Depzibation of the Governo! and 
chief Rulers of the ſaid Colleges, Cathedzal Church, Hails and 
1)ouſrs, and all others thereunto conſenting. 
Not to ex- But this Act, 02 any thing therein contained, ſhall not ertend, 02 be 
rend to in any wiſe p2ejudictal to any Leale to be made of a Barn called 
Journ  Mouncken Barn, with a certain Potion of Tithes, riſing, growing 
and being in the Pariſh of Southweek in the County of Suſlex, being 
Marcel of the Poſſeſſions ok Maudlin College in Oxford, fo that the 
Term demiled in and by the ſaid Life exceed not the Number of Ten 
Pears, from and after the Feaſt of St. Michacl the Archangel next 
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either Mall this Act extend to any Leaſe to be made by the Pꝛeſi⸗ Biſhops - 
4 and Scholars of the College of St. John Baptiſt in Ortes, to — 
any Heit⸗Matl of Sit Thomas White, late Knight and Alderman of Nor St. Foby 
London, Founder of the ald College; which Leafe wall be made ac- 3-2" col- 
coping ta the Meaning of tze Foundation and Statutes of the £87427, 
aid Tony of the 1 of Fifield, and no other HÞereditaments, Sir Thomas 
| , 18 EZ. cap. 6. i ite, 
his Statute enacting, That no Leaſe ſhall be made of an Farm, How the 
or any of their Lands, 'Tenements or Hereditaments, to the which any Word Tithes 
Tithes, arable Land, Meadow or Paſture doth or ſhall appertain, ex- _—_ * n- 
cept One Third Part at the leaſt of the old Rent be reſerved in Corn, 
Ge. It hath been a Queſtion, whether this Word Tithes be to be in- 
tended Tithes of Corn, or any Cuſtomary Tithes of Money, &c. as in 
London, where Money is paid as the Tithes of Houſes; and adjudged 
by Manwood Chief Baron, that it is to be intended of Tithe Corn; 
for that the Parliament 'never meant to cauſe theſe Parmers to pay 
Corn, who had no Corn or Land that beareth an annual Crop, as 
Arable, Meadow or Paſture, and not of Wood, Heath, Mariſh, Gc. 
But a Writ of Error was brought of this Judgment. Savi!, Caſe 160. 


ol. 68. 
: This is a private Statute, and muſt be pleaded, otherwiſe the Court That this isa 
nced not take Notice of it. Sadil, Caſe 198. fol. 129. _—_ Sta- 
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Leaſes by Parſons, Vicars, and others, of their 
Ecclefiaſtical Benefices. 


1 follows next to be ſhewed particularly, what the Law is at this Leaſes of 
Day as to Leaſes made by Parſons, Vicars, or others having Bene- 3 1 
fices or Promotions with Cure of Souls. As to which, theſe Things 
are to be noted : 

Firſt, That Parſons and Vicars are expreſly excepted out of the Sta- 
tute of 32 H. 8. c. 28, ſo that they are not as other ſole Corporations 
enabled by that Statute to make any Leaſe to bind their Succeſſors 
without the Confirmations of their Patrons and Ordinaries. 

Secondly, That they are not reſtrained by the Statute of 13 Els. 
or other Statute, from making Leaſes (ſuch Confirmation being had) for 
Twenty-one Years or Three Lives of Lands, &c. accuſtomably letten, 
reſerving the accuſtomable yearly Rent; but by the ſaid Statute of 
13 Eliz. they are, as others, reſtrained from making Leaſes or Eſtates 
for 1 47 Time, or without Regard to the Limitations therein men- 
toned, | 

Thirdly, That all their Leaſes muſt be made with Conformity to Muſt be 
the Eight Rules before ſet down, even as others. But it is no nece{- my with 
ſary Qualification in the Leſſor that he be a Prieſt; for if a meer Lay- bo the Bice 
man be admitted, inſtituted and induced into a Benefice uſually let, foregoing 
Cc. and doth make a Leaſe thereof for Years or Lives, which is con- Rules. 
tirmed by the Patron and Ordinary, and then he is deprived, for that 
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Parſons he is but a meer Lay-Man, yet this Leaſe ſhall bind the Suceſſor, be. 
Leaſes. cauſe he was a Parſon de Fafto, and ſuch a one whereof the Law take, 
'- V Y Cognizance by his Induction, and the People cannot take Notice of any 

| other: By Gandy, Popham and Fenner," Paſch, 42 Eliz. B. R. Coftar] 
v. Windet, 3 Gro. 775, ſame Caſe, Moor 606. So it is not materia] 
whether the Incumbent, be he Clerk, or Lay-Man, be of the Age cf 
One and twenty Years, for his Leaſe ſhall be good though he be 
leſs Age, Brooks Abr. tit. Age, numb. 80, But though, as hath been 
ſaid, it be not a neceſſary Qualification that he be a Prieſt, or of ſuch 
an Age to bind the Succeſſor, yet it is neceſſary that he be an Incum- 
bent pro tempore at leaſt, If he that is a legal Incumbent makes a 
Leaſe, & c. and after is deprived for not reading the Articles in Two 
Months, or for other Cauſe, yet the Leaſe is good. 1 Rolls Abr. 476, 
477. But if he that makes the Leaſe be but a ſuppoſed Incumbent, or 
be in a Church by a Super-Inſtitution, or the like ſeeming Title, and 
ſo be reputed the legal Incumbent, he cannot make a Leaſe to bind 
after his Death, or the Death of the true Incumbent : Accordingly the 
Caſe was, that 4. being made Biſhop in the Time of Edward the Sixth, 
and he living, and not deprived, B. was conſecrated Biſhop of the ſame 
Dioceſe in the Time of Queen Mary, B. makes a Leaſe of Land Par- 
cel of the Poſſeſſions of the Biſhoprick, and then both theſe Biſhops die, 
(though the laſt ſurvived) it was adjudged, that albeit all judicial Acts 
done by B. as Inſtitutions, Certificates, &c. were good, yet not ſuch 
voluntary Acts as tend to the impoveriſhing of the Succeſſor; there- 
fore the Leaſe was held to be void. Mich. 17 Fac. Obrian. Gc. v. 
|  Kemivan, 2 Cro. 552. | 
| How thes Though Leaſes by Parſons or Vicars be in all Reſpects well made 
Leaſes being and firm, yet they may become void before the 'Term limited in them 
well made be expired; for it hath been enacted as followeth : That the Livings 
| voilby 137, appointed fo2 Eccleſiaſtical Miniſters, may not by cozrupt and indirect 
5 c. 20. Dealings be transferred to other Uſe ; Be it enacked by the Authozity 

8 of this preſent Parliament, that no Leaſe after the Fifteenth Day of 

* May, next following the Beginning ok this Parliament, to be made 

5 | of any Benefice oꝛ Eccleſiaſtical Pꝛomotion with Cure, oz any Part 

18 thereof, and not being impꝛopziated, ſhall endure any longer than while 

. the Lefſo2 ſhall be ozdinarily reſident, and ſerving the Cure of {uch 
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| 
5 %Benefice without Abſence above Fourſcoze Days in any one Pear, but 
5 that every ſuch Leaſe, (ſo ſoon as it, or any Part thereof, ſhall come 
. to any Poſſeſſion or Uſe above forbidden, or) immediately upon ſuch 
. Abſence, ſhall ceaſe and be void; and the Incumbent ſo offending, ſhall 
5 fo2 the ſame loſe One Pear's Pꝛofit of his ſaid Benefice, to be diſtri⸗ 
. buted by the Ozdinarp among the Poo? of the Pariſh : And that all 
1" Chargings of ſuch Benefices with Cure, hereafter with any Penſion, 
= o: with any Pꝛofit out of the ſame to be pielded oz taken, here- 
| after to be made, other than Rents to be reſerved upon Leaſes here- 
(al * to be made, accozding to the Peaning of this Aﬀ, ſhall be utter- 
i Proviſo for N Pꝛovided, That every Parſon by the Laws of this Realm allowed 
1 demiſing one tg Have Two Bene ſices, may demiſe the one ok them upon which he 
15 Benefice. hall not then be moſt ozdinartly reſident, to his Curate only, that ſhall 
IF there ſerve the Cure fo: him; but ſnch Leaſe ſhall endure no longer 
1 than during ſuch Curate's Reſidence, without Abſence above Fo2ty 
5 Days in any one Pear. Stat. 13 Eliz. cap. 20. Ei 
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And by the Statute of 14 El. 11, it is enacted, That theſe Mozus, Parſons 
[So ſoon as it, or any Part thereof, come to any Poſſeſſion or Uſe a- Tales. 
bove forbidden, or] which, TUo2ds are contained in the ſaid Thirteenth Nera 
pear, touching Leaſes 02 Benefices, and other Eccleſiaſtical Livings continued by 
with Cure, ſhall not be revived by this Act, but remain diſcontinued, '*=**< **- 
and ſhall from hencefozth be omitted out of the ſafd Ac; any Thing 

in the ſaid Act, 02 in this Act, to the contrary notwithſtanding. 

een this Statute of 13 Elis. if a Parſon or Vicar have if the par- 

made a Leaſe of his Glebe or Tithes, and being reſident in the Parſo- 2 Leaſe 
nage or Vicarage Houſe, as Statute of 21 H. S. cap. 13, doth require mprine 45g 
he ſhould, or doth not uſually dwell in the ſame Pariſh, and yet doth ing his Cure, 
upon all Occaſions reſort to his Pariſh, read Divine Service in his mou 10 not 
Church, and ſerve the Cure thereof duly, the Leaſe made by him is the ſaid Pa- 
not void upon the Account of Non-refidence, for then he ſhould have riſh, &:. 
been abſent for Eighty Days together at one Time in the Year. Paſch. 
9 Fac. Sheppard v. Twoulſie. 1 Bulſt. 111. Yet before this Time it 
was adjudged upon ſpecial Verdict found, that a Parſon being abſent for 
ſeveral Quarters in One Year, Sixty Days in every Quarter, that this 
was ſuch an Abſence as would make void his Leaſe. 5 Fac. B. R. 
Fennings v. H aithwaite. Telverton 106, ſame Caſe, 1 Brownlow 208. 
do it is ſaid to be adjudged, that if the Parſon be abſent at ſeveral 
Times, vis. Ten Days at one Time, and at other Times in the ſame 
Year for above the Space of Eighty Days, that thereby he is non-reſi- 
dent within the Statute. $idzer and Calvert's Caſe. Noy 116. And 
note, That this Statute of 13 Elig. c. 20, is a general Law, as was 
adjudged in the ſaid Caſe of Jennings and Haithwaite. 

If a Parſon or Vicar hath, with the Conſent of his Patron and Or- If after the 
dinary, made a Leaſe for Twenty-one Years or 'Three Lives of their 8 by 
Benefices, or Part thereof, and then the Benefice doth become void by dhe Par“ 
Death, in this Caſe the Leaſe is not made void by this Statute; by dies, this 
Shute and Gawady v. Mray and Clinch. Mich. 30 & 31 Elia. Mote v. al bo "vi 
Hales. Moor 270. But Croke, who alſo Reports this Caſe, ſaith, that Non-reſi- 
it was adjudged that this Leaſe was void by the Death of the Incum- dence. 
bent. 3 Croke 123, And my Lord Chief Juſtice Hale ſaith, that this 
Caſe was adjudged according as 'tis reported by Croke, by the Opinion 
of Three Judges againſt One; but ſaith farther, that it was a hard 
Opinion, and that in 38 Elis. B. R. Moor 448, the very Point was 
adjudged contrary. Trin. 25 Car. 2. B. R. Baily v. Murrin. 1 Ven- 
tris 245, ſame Caſe. 3 Keb. 107, 194, and 1 Lev. 61, where this ve- 
ry Point is ſolemnly ſettled and adjudged contrary to the Caſe re- 
ported by Croke, ©iz. that Death doth not make ſuch a Non-reſidence 


as ſhould avoid a Leaſe, for that the Intention of the Statute was to 8 
eat a 


oblige the Incumbents to Reſidence : Firſt, By impoſing a Forfeiture void te 


upon them of a Year's Value of their Benefice, if they did not reſide. Leate. 


Secondly, By making their Leaſes void. And 'tis plain the Statute 
meant a wilful Negligence, becauſe it ſays, The Party ſo offending, 
&c. Beſides, the Statute 14 Eliz. that allows Leaſes of Houſes, Gc. 
in Market-Towns for Forty Years, would be of no Effect, if Death 
ſhould be interpreted a Non-reſidence ; and the Confirmation of Pa- 
tron and Ordinary would be to no Purpoſe : Beſide, one cannot be faid 
abſent who is not in Being, for there is no ſuch Perſon; and tis plain, 
the Statute intended ſuch Non- reſidence as might be made by one that 
remains Incumbent, by reaſon of the Forfeitures therein contained ; 
tor immediately upon the ge Fe the Incumbent, all the Fro 
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But if fuck But if a Parſon doth let a Leaſe for Years or Lives which is. not 
Leaſe is not confi emed by the Patron and Ordinary, this Leaſe is void at the Death 
ie void by of the Parſon, not by the Statute of 13 Elis. g. 20, but by the D 

Common at Common Law; becauſe, as Dodderidge and Haughton: ſaid, it wy; 


I} not intended by that Statute to make Leaſes void that were void he. 


If a Curate Though the Statute of 13 Elig. c. 20, doth allow a Parſon or Vicar, 
demiſes over that hath Two Betnefices, to demiſe the one of them, upon which he 
his Leaſe. ſhall not be ordinarily reſident, to his Curate ; yet it is thought from 


— 


2 


5 A 
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pparous of che Living, except for the Supply of the Cure in the Vacation, 00 
Leads. belong to the Sueceſſor, How then ſhall the Statute, be executed 


of the Poor upon à Non- reſidence againſt the faid Statute ? And jr 
Dcath be a Non-refidence within the Meaning of that Statute, in uin 
are Parſons and Vicars permitted to leaſe Lands, Oc. uſually let fo 
One and twenty Vears or Three Lives, with the Conſent or Confirmg. 
tion of their Patrons and Ordinaries. Ts | 


fore at Common Law; ſo that if ſuch Leaſe be made for a Term 
of Years abſolutely, without ſaying, [if the Parſon ſhould ſo long 
lie,] and the Term is not expired at the Parſon's Death, the Leſſee 
may recover Damages in an Action of Covenant againſt the Execy. 
tors of the Parſon for not enjoying his 'Term ; and if they plead the 
Statute of 14 El/iz. to make the Leaſe and Covenants void, it will 
nothing avail them. 'The Law is the ſame, if during ſuch Leaſe the 
Church doth become void by Reſignation or Deprivation. Trin. 14 Jac 
B. R. Rudge v. Thomas. 3 Bulſt. 202. 1 Roll's Rep. 403. Paſch. 4: 
Eliz. B. R. Coftard v. Windet. 3 Cro. 775, fame Caſe. Moor 606, 
So if a Parſon doth make a Leaſe for a certain Number of Years, if 
he fo long live, he doth thereby take. upon himſelf that he will do no 
Act by which the Leaſe ſhall be determined, but only by his Death ; 
therefore if he doth reſign, or otherwiſe void the Living, an Action of 
Covenant will lie againſt him; but if this Clauſe be added, | Aud 
ſhall ſo long continue Parſon] then he may reſign without Danger; 
by Hanghton. Trin. 11 Fac. Wheeler v. Heyden. Brownlow and Goulds- 
. borough. 1 Part. 125. 


14 Eliz. c. 11, that uf ſuch Curate leaſe the ſame over to another, 
although that he be not abſent above Forty Days in any One Year, 
yet the Incumbent being abſent above Eighty Days in the ſame Year, 
the Leaſe is thereby void : For it is enacted, That all Leaſcs, Bonds, 
Pꝛomiſes, and Covenants, of and concerning Benefices and Eccle: 
ſiaſtical Livings with Cure to be made by any Curate, ſhall be of no 
other no2 better Fozce, UMalidity oꝛ Continuance, than if the ſame had 
been made by tve beneficed Perſon himſelf, that demiſed oz ſhall demiſe 
the ſame to the Curate. Stat. 14 Eliz. cap. 11. Yet by T axfield, when 
a Parſon leaſeth to his Curate, who leaſeth over, the Statute doth not 
make the Leaſe void by any Abſence of the Parſon, but of the 
Curate by Forty Days, (but of this I doubt) otherwiſe the Deſign of the 
Statute might be catily fruſtrated ; which was, that he that ſerved the 
Cure ſhould be the Occupier of the Glebe, and 'Tithes belonging to 
the Church, and none other. And I conceive, that the Curate to 
whom the Parſon may make a Leaſe of his Glebe or Tithes (being 
abſent from his Benefice by above Eighty Days) muſt be a Curate le- 
gally admitted by the Ordinary of the Place, according to the Laws 
of the Land ; for otherwiſe he is no Curate, although he ſerves the 
Cure, and is reſident : . Therefore, by ſuch Leaſe made to him the 


I | 'Tithes 
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'TTithes or Gleb2 then will be forfeited upon the Incumbent's Abſence; Parfons 
and if they ſhould be 7 N in this Caſe according to the Statute,! wh — 
the Parſon cannot plead t at they are let to his Curate, becauſe he is 
no Curate in Law, and his having the Cure there is an Offence againſt 
the Law, of which it is not reaſonable that either the Incumbent or 
Curate ſhould take Advantage. RE | 
Note, That a Parſonage may be a Manor, by Meed and Miudham That a Par- 
ſuſtices; as if before the Statute of Qia Emptores terrarum, the 3 
Parſon with the Patron and Ordinary did grant Parcel of the Glebe to : 
divers Perſons, to hold of the Parſon by divers Services, the ſame 
makes the Parſonage a Manor. Paſch. 22 Eliz. C. B. Hughes Abr. 
pag. 4. And if the ſame be a Copyhold Manor, then notwithſtand- 
ing all the Statutes before rehearſed, Parſons and Vicars, as well as all 
other Eccleſiaſtical Perſons, may grant Copies for Life, Lives, in Tail, 
or in Fee, according to the Cuſtom. of the Manor; for the Copyholder 
doth not derive his Eſtate out of the Eſtate or Intereſt of the Lord only, 
but from the Cuſtom, and is ſaid to be in by the Cuſtom without any Re- 
gard to the Intereſt or Perſon of the Grantor. 4 Co. 23, 24. And theſe 
Grants by Copy are good without the Confirmation of the Patron and Ordi- 
nary,and are not voided by the Non-reſidence or Death, &c. of the Parſon. 

Neither do any of the Statutes aforeſaid extend or relate to Recto- Regories 
ries and Tithes that are impropriated and become Lay-Fee, and re- ind Tithes 
main in the Hands of Lay-Men, but they may do with them as with CT Tos 
any other Inheritance whereof they are ſeized ; but Appropriations in Lzy-Fee. 
the Hands of Biſhops, Colleges, or other Eccleſiaſtical Perlbns, are li- 
able to the aforeſaid Statutes and Rules, even as other Inheritances 
whereof they are ſeiſed; and ſo are Impropriatiors, if by Preſentation, 

Cc. * Vicarages be reſtored to the Church out of which it was en- 
dowed. 

If an Information be upon the Statute of 13 Eliz. c. 20, or if that tracted, 
Statute be pleaded to avoid a Leaſe, Bond, or Covenant for the En- &c. mult ſay, 
joyment thereof, it ought to be ſaid, that the Incumbent was abſent 14 
Eighty Days & ultra; for to ſay Eighty Days, and nothing more, is tra in a 
not ſufficient within this Statute, which ſays above Eighty Daps, and Lear. 
he may be abſent Eighty, and come again in the Night of the Eigh- 
ticth Day, and if ſo, is no Offender within this Statute. Hill. 30 Elig. 

B. R. Goſnal v. Kindlemarſh. 3 Cro. 88. So it muſt be ſaid, that he 
was abſent Eighty Days & ultra in a Year, or it will not be good, 

Trin. 14 Fac. B. R. Rudge v. Thomas. 3 Bulftr. 202, And it's ſa- Nee 
feſt alſo to ſay, (if the Caſe will bear it) that he was abſent above 

Eighty Days together, by reaſon of the Differences in the Caſes before 

{et down. And it muſt be ſhewed that the Incumbent was voluntari- 

ly abſent ; for if he be abſcnt, or did not ſerve the Cure by reaſon of 

Sickneſs, Suſpenſion, or becauſe he was inhibited by the Ordinary from 
ſerving the Cure, or was ejected by any out of the Parſonage Houſe, or up- 
on the Account of other Reſtraint, he is not abſent in the Meaning of 
this Statute. Triz. 30 El. Mill. Collins v. Edw. Vaughan. 3 Cro. too. 

Hill. 38 Flix. Robbins v. Prince Moor 438. Alſo Care muſt be stafutes muft 

taken that the Statutes be truly recited, as well as the Abſence fully be truly re- 

alledged ; for when the Statute of 13 Elis. was recited with this cited. 

Clauſe therein, Tam diu (where the Words are tam cito) quam, &c. 

aut aliqua pars inde veniret ad aliquam poſſiſſunem gel uſum inhibi- 

tum vel, &c. which Words by the Statute of 14 Eliz. c. 11, as bath 

been ſhewed, are repealed and appointed to be omitted. Judgment 

was given againſt the Party that did ſo miſrecite, &c. Mich. 38 & 
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Rule upon As to the Statutes o&1 4 FI. c. 11, & 43 Eli. c. 9, this is a certain 
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warſons 39 Eliz. B. R. Henry Earl of Lincoln v. Hoskins. 3 Cro. 490. And 
Leales. it is ſaid, that this Statute of 13 Elis. c. 20, is a general. Law. 40 
30 Eliz. 20.4 120, h. Duupor's Caſe. Trin. 5 Fac. B. R. Fenning and Harthuait 
GeneralLaw. 2 Noll's Abr. 465: nf F 
14 Eliz.c. 11. But Evaſions having been found out to fruſtrate the Deſignof the afore. 
; ſaid Statute of 13. Hliz. cap. 20. It was afterwards enacted, That 
Bonds and Where ſund2y evil-diſpoſed Perſons have defrauded the true Meaning 
Coyenants. gf the Statute made in the ſaid Thirteenth Pear, by Bonds and Co. 
| venants, of ſuffering other Perſons to enjoy Eccleſiaſtical Livingg, 
and the Fruits thereof, fo2 that (ſuch Bonds and Covenants are not 
in Law taken to be Leaſes, altho indeed they amount to as much: 
Be it therefoze enated, That all Bonds, Contracts, Pꝛomiſes, and 
Covenants hereafter to be made fo2 ſuffering -o2 permitting any Per⸗ 
ſon to enjoy any Benefice oz Eccleſiaſtical JI2omotion with Cure, o; 
to take-Þ2ofits o; Fruits thereof, other than ſuch Bonds and Cobe⸗ 
nants as ſhall be made fo2 Aſſurance of any Leaſe heretofoze made, 
ſhall be to all Jntents and Purpoſes adjudged of ſuch Fozce and (1a: 
lidity, and not otherwiſe, as Leaſes by the ſame Perſons made of 
ur Benelſices and Eccleſtaſtical Pꝛomotions with Cure. Stat. 14 
Eliz. cap. 11. oy | . 
And 43 Er. And Heer theſe Statutes of 3 Elis. c. 20, and 14 Elis. c. 11, this 
Tut ASHES Clauſe following by Way of Addition thereunto was enacted by Stat, 
sen 43 Eliz. c. 9. (That all Judgments hereafter to be had foz the In⸗ 
tent to habe and enjoy any Leaſe contrary to the ſaid Statutes, o: 
any of them, ſhall be deemed void, in fuch Sozt, as Bonds and 
An are appointed to be vold, which are made koz that Pur⸗ 
ple.) dS 
Debtupon an : Accordingly, when a Clerk did enter into an Obligation, the Con- 
Obligationto dition of which was, That he being preſented, inſtituted and inducted 
reſign upon | 5 | | % 
Requeſt, to a Benefice then void, ſhould upon Requeſt of the Patron reſign ; 
and afterwards did make a Leaſe to the Patron, which by the Clerk's 
Abſence did become void, and then upon Requeſt by the Patron to 
the Clerk to reſign, and he refuſing, the Patron brought an Action of 
Debt upon the Bond, unto which the Clerk pleaded the Statutes of 
13. & 14 Elia. aforeſaid, and that after his Induction he did let the 
Leaſe to his Patron the Plaintiff, and then was abſent above Eighty 
Days in one Year; and averred, that the Obligation was made for. the 
enjoying of the Benefice let by the ſaid Leaſe, and to the Intent to 
compel him-not to avoid the Leaſe by Abſence, for fear of being re- 
quired to reſign, and demanded Judgment, &c. And by the whole 
Court (the Plaintiff demurring) the Plea was held good, and the 
Averment to be very apt, becauſe Obligation being made generally to 
reſign upon Requeſt, might be averred to be for this particular Pur- 
poſe, and ſo void. Mich. 43 & 44 Eliz. eb v. Hargrave. Moor 
Plea by Par- by: the Parſon's Leſſee doth aſſign over to another what the Parſon 
ot Leſſee hath let to him, and the Parſon be abſent above Eighty Days in the 
11s ſame Year, the Leſſce alſo may plead the Statutes of 13 & 14 Elis. 
for the avoiding of his Aſſignment of what the Parſon had granted to 
him. Paſch. 7 Fac. B. R. Shepherd v. Twoulſey. 1 Bulſt. 111. 
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Stat. 14 El. Rule, That where Leaſes are made void by the Statute of 13 Elis. 
ot 2. there all Bonds, Covenants, and Judgments for the enjoying ſuch Les 
'* ſes are made void by theſe Statutes ; but if the Leaſes be void at 
el 19. Com- 
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Chap. XIII. The Complere Incumbent. 461 
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Common Law, and not by the Statute of 13 Fliz. there Bonds and Parſons 


Covenants for the enjoying of ſuch Leaſes are not made void by the E295 
Statute of 14 El. nor 99 by 43 El. Therefore if the Parſon © © 
covenants that another ſhall enjoy his Benefice, or Part thereof, not u- 
ſually let, for Seven Years abſolutely, not ſaying, [if he * long live 
and continue Incumbent ; | and before the Expiration of the Term 
doth reſign his Benefice, and ſo becomes abſent above Eighty Days, 
and doth not ſerve the Cure; in this Caſe, although the Leaſe be void, 
et an Action of Covenant well lies for the Leſſee upon the Covenants 
in the Leaſe ; and the Reaſon is, that though the Incumbent becomes 
abſent, and ceaſeth to ſerve the Cure, the Leaſe is not voided thereby, 
but by his Reſignation, and conſequently the Leaſe became void by the Where the 
Common Law at the ſame Inſtant that the Benefice was void by the Leaſe be. 4 
Reſignation, and before his Abſence had commenced; and by Dodde- at Common 
geridge and Hanghton, the Statute of 13 & 14 Eliz. do not meddle Law by Re- 
with Aſſurances at the Common Law, nor were intended to make any ſisnation. 
Leaſes void, which were void at Common Law ; to which Coke iv 
Trin. 14 Fac. B. R. Rudge v. Thomas. 1 Roll's Rep. 403, ſame Caſe. 
3 Bulſt. 202. But if a Parſon doth let his Rectory for Three Years, 
and covenants that the Leſſee ſhall have and enjoy it during the ſaid 
Term without Expulſion, or any Thing done, or to be done, by the 
Leſſor, and is alſo bound in an Obligation to the Leſſee to perform the 
ſaid Covenants, and afterwards for not reading the Articles is deprived 
ipſo facto by the Statute of 13 E. ſo that the Leaſe becomes void 
thereby, yet the Obligation is not forfeited, for that the Leſſee was 
not ouſted by any Act done by the Leſſor, but rather for Nox-feaſance, 
and ſo out of the Compaſs of the Covenant aforeſaid, per Curiam. 
Paſch. 19 El. C. B. 4 Leon. Caſe 104. But otherwiſe it would have 
been, If the Leſſor had covenanted not to omit the doing of any Thing 
whereby the Leaſe ſhall become void. So by Coke, if he be bound by 
his Obligation to make ſuch a Leaſe, this is good, as it was adjudged 
in the Dean and Chapter of Norwich's Caſe, to which Dodderidge 
and Haughton agreed. Trin. 14 Fac. B. R. Rudge v. Thomas. 3 
Bulſtr. 202, | | Ws. 

When Leaſes, Bonds, &c. are voided by reaſon of the aforeſaid From what 
Statutes upon the Account of Abſence, and not ſerving the Cure of pane ford 
the Benefice let, for above Eighty Days, we muſt not underſtand ſuch Bonds are 
Leaſes and Bonds, &*c. to be void ab initio, but only from the Time void. 
that ſuch Abſence of Eighty Days ſhall be compleated ; for the Words 
of the Statute of 13 EI. c. 20, are, Shall not endure any longer, but 
while the Lefſo2 ſhall be o2dinarily Reſident (ſo that ſo long it ſhall 
cndure) as he ſerves the Cure of ſuch Benefice without Abſence above 
Fourſcoze Oays in One Pear, but that every ſuch Leaſe immediately 
upon ſuch Abſence ſhall ceaſe and be void; therefore, till ſuch Ab- Agion for 
lence of above Eighty Days be accompliſhed, the Leaſe is good and Covenant 
in Being; accordingly it hath been adjudged, that if ſuch Leaſe by In- p72ke bes, 
denture be made, containing Covenants on the Leſſor and Leflec's Part, of 80 Days 
and after, by Abſence for above Eighty Days, both the Leaſe and Co- Abſence. 
venants do become void; yet an Action of Covenant doth well lie for 
the Lellor or Leſſee, for any Covenant broke before the End of the 
Fighty Days Abſence. 26 Eliz. Mallis v. Cox. 3 Cro. 78. Therefore, 
it in ſuch Caſe an Action of Covenant be brought, the Defendant 


muſt not only plead the Statutes which make the Leaſe and COT: 
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Conſirma⸗ void, but muſt alſo plead the Performance of Covenants to the Time 


ſes. 


tion of Lea- of the Eighty Days Abſence expired. Mich. 22 and 23 Elis. Dyer 
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Leaſes by Ecclefiaftical Per ſons by hom 70 
be confirmed, and what Confirmation are 


good. Of Variances in Leaſes, &c. and 
 miſnaming Corporations. 


What Rules IT hath hitherto been ſhewed what Rules Eccleſiaſtical Perſons are 
areto be ob- to obſerve in making of Leaſes, eſpecially to bind their Succellors, 
e reſpect to the aforeſaid Statutes: It follows to be ſhewed, 


reſpe& to | . a i . 
che Common what Rules before the making of the ſaid Statutes, and notwithſtand- 


Law. ing the ſaid Statutes, are at this Day to be obſerved by them with 


reſpe& to the Common Law. Firſt then, In many Caſes the Conſent 
and Confirmation of others muſt be obtained to make a Leaſe good 
Corporati- Againſt the Succeſſor. But when we ſpeak of the Neceſſity of Conf. 
ons. mation, we ſpeak only in the Caſe of ſole Corporations; for Corpota- 
tions aggregate of many, as Deans and Chapters, Maſters and Fellows 
of a College, may by the Common Law make any Grant of, or out 
of their Poſſeſſions which they hold in common, although the Dean, 
&*c. were preſentable ; but no ſole Corporation had ever that Liberty 
allowed them by the Common Law. The Prudence of the Law 
thinking it not convenient to truſt any ſingle Perſon alone with the 
ſole Diſpoſition of his Eſtate which he keld in the Right of his Church, 
and therefore ſubſtituted ſome whoſe Aſſent and Confirmation is of 
Neceſſity to the making good of all Grants to be made by them. 3 Cv. 
Corporations 75, And theſe Corporations as to this Purpoſe are of Two Sorts: 
of Tuo Sorts. Firſt, Such who have the whole Eſtate and Right of the Land in 
them, as Biſhops, who might at the Common Law, before the reſtrain- 
ing Statute of 1 Elis. was made, have granted any manner of Eſtate 
with the Confirmation of the Dean and Chapter, which Confirmation 
was to be made, Firſt, by Deed in the Life-time of the Biſhop ; and 
the Confirmation in this Caſe is but a Confirmation of the Deed, or 
as an Aſſent given to the Biſhop to make ſuch Deed, and not of the 
Eſtate, for there is a Diverſity as to that; for if a Diſſeiſor doth mako 
a Charter of Feoffment to A. with a Letter of Attorney to give Sei- 
ſin, and before Seiſin given the Diſſeiſee doth confirm the Eſtate of 4 
or the Deed made to A. this is clearly void, though Livery be made 
after; for this muſt enure as a Confirmation of the Eſtate, which 
cannot be good before the Eſtate paſſed, which it did not before Lr 
very made. But if a Biſhop makes a Charter of Feoffment with 4 
Letter of Attorney, and the Dean and Chapter before Livery do con. 
tim the Deed, this is a good Confirmation, and the Livery made at- 
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ter is god. The ſame Law is of a Confirmation of & Deed of Grant Confirma- 
of 8 Reverſion before Attornment. 1 Iuſtit. 300, 301. See more fully f A Lea⸗ 
of this Matter afterwards in this Chapter. 111 A 
| But out of this Law of Confirmations at the Common Law. Was ex- Exceptions 
That a Biſhop might grant Copyhold Eſtates in Fee, in Tail, 4 3 
or for Life or Lives, according to the Cuſtom of the Manor, without 
any Confirmation by the Dean and Chapter; and the ſame Law was 
of Parſons, Prebends, Viears, (5c. without the Conſent of their Patron, 
Ge. and the Ordinary, 4 Ch. 22. +; 

The Second Sort of ſole Corporations are ſuch which have not the 
abſolute Fee in them, as Parfons, Prebends, Vicars, and the like, and 
to their Grants, Leales, Gc. at the Common Law, the Patron and 
Ordinary both muſt give their Conſent; wherein is to be noted (as is 
ſaid of the Biſhop) that the Confirmation is but a meer Aſſent to the 
Grant: And therefore if the Patron and Ordinary give Licence by Deed 
to the Parſon to grant a Rent-Charge out of the Glebe, and the Par- 
ſon doth it, this is good and binding to the Succeſſor, and yet is not a 
Confirmation ſubſequent, but a Licence precedent. Broke's Novel 
Caſes 201. 7 H. 4. 15. Secondly, 'The Ordinary alone without the 
Dean and Chapter may agree-thereunto, either by Licence precedent, 
or Confirmation ſubſequent ; for the Dean and Chapter have nothing 
to do with that which the Biſhop doth as Ordinary in the Life-time 
of the Biſhop. 1 Iaſt. fol. 300. b. Though before the Statute of 32 
H, 8. c. 28, was made, no fole Corporation could have made any 
Leaſe or Grant which ſhould have bound the Succeſſor without Con- 
firmation of thofe Quorum Intereſt ; yet by that Statute, Biſhops, 
Deans, Archdeacons, Prebends, Chancellors of Churches, Treaſurers, 
Precentors, and all other ſuch like ſole Corporations, (Parſons and Vi- 
cars only excepted) are enabled to leaſe their Poſſeſſions for Twenty- 
one Years or 'Three Lives without the Confirmation of any ; but then 
their Leaſes muſt be made purſuant to the Eight Rules before remem- 
bred in Chap. 42, or Confirmation is neceſſary notwithſtanding the ſaid 
Statute. Trin. 11 Jac. C. B. the Biſhop of Salisbary's Caſe. 10 Co, 60. 
Let it is to be noted, That if a Biſhop, or other Eccleſiaſtical Perſon, where if 4 
enabled to grant without Confirmation by the Statute of 32 H. 8. Perſon ena- 
c. 28, doth make a Leaſe for longer Term than 'Twenty-one Years Woo wv! ae 
or Three Lives; or Two Leaſes, the one for Twenty-one Years, the ee 
other for Three Lives of the ſame Eſtate; or if the Leaſe be not doth not ob- 
made to hold from the Time of the making, but from the Day of 1 
the making thereof; or that the old accuſtomed yearly Rent or more tion will not 
be not reſerved, and made payable yearly during the Term of the Sete 
ſaid Leaſe, and by conſequence be not made of Things uſually let; * 
or of Things out of which a yearly Rent may be reſerved, Confir- 
mation will not make ſuch Leaſe good to bind the Succeſſor, by rea- 
ſon of the reſtraining Statutes of 1 Eliz. c. 19. 13 Elis. c. 10. And 
therefore, as to ſuch who are within the Statute of 32 H. 8, the Uſe 
of Confirmation ſeems. to be chiefly, if not only this, That if the 
Thing demiſed be not all in Poſſeſſion, or that the old Leaſe be not ex- 
pired, or ſurrrndred within One Year after the making of the new 
| Leaſe, ſuch new Leaſe muſt be confirmed, or the Succeſſor will not 

be bound thereby. Tin. 11 Fac. C. B. the Biſhop of Salisbury's Cafe, 
10 Co. 60. And that in ſuch Caſes Confirmation is ſtill of .Uſe and 
Neceſhty appears, becauſe Biſhops before the 1ſt of Elig. and other Ec- 
clefiaſtical Perſons before the 13th & 18th of Elia. might have made 

| WE 
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C onfirma- concurrent Leaſes with Confirmation ; and by the Statute of I Eljz, 
con of Tea⸗- Biſhops are not reſtrained from 9 Leaſes in Reverſion, or cg, 
SN current Leaſes at any Time after the firſt Leaſe made; nor are Other 
Eccleſiaſtical Perſons reſtrained from granting like Leaſes ; by the Sti 

tute of 13 El. c. 10, or by the Statute of 18 BJ, c. 11. If a formy 

Leaſe for Years be ſurrendred, or ended within 'Three Years next after 

the making of ſuch new Leaſe ; and therefore though the Statute of 

2 H. 8, doth not enable them to leaſe without Confirmation, unleß 

the old Leaſe be expired, ſurrendred, avoided, or ended within One 

Year next after the making of a new Leaſe ; yet with Confirmation a 

Biſhop or other Eccleſiaſtical ſole Corporation may make concurrent 
„ e Leaſes, Reſpect being had to the aforeſaid Statutes, even as Corpora. 
te may do without Confirmation. Trin. 21 Eliz. Fo . 


mation may tions aggrega ö 8 
make con- (flier. Moor 107. But if an ancient Office be by a Biſhop granted t 


1 Lea- one, although with no more than the ancient Fee, it ſhall not bind 
his Succeſſor, if it be not confirmed by the Dean and Chapter; for 
ſuch Grants remain as they were at the Common Law, as was ad. 
judged in the Biſhop of Salisbury's Caſe. Trin. 11 Fac. C. B. 10 

Coke 60. | 
Confirma- But as for Parſons and Vicars, they being excepted out of the Sti 


tion muſt be tute of 32 H. 8. Confirmation is neceſlary in all Caſes, if any Leaf: 


d.. Gran. of or Grant be made by them to bind their Succeſſors. And that the Con. 


or Grants of Or g a | 
Parſons and mation may be ſuch as may ſerve its End, it muſt be made by proper 


3 Perſons, and all muſt concur who have Intereſt in the Thing of which 
the Grant is made: Accordingly the Grant of an Archbiſhop or Biſhop 
is to be confirmed (when Confirmation is neceſſary) by the reſpective 
Dean and Chapter; and if there be 'T'wo Deans and Chapters, both of 
them are to confirm all Grants, or they will be void againſt the Succeſ 
ſors, for both are but one in reſpect of the Biſhop, if the Biſhop is cho 
ſen by both; the Biſhop of Coventry and Lichfield's Caſe. S$tathan 
Ar. tit. Aſſize. Co. 1 Iuſt. 301. a. Trin. 8 Fac. 12 Co. 71. But if 
Two Biſhopricks that were originally diſtin& be by lawful Authority 
united, and the Uſage hath been Time whereof, Gc. fince the Union, 
that the ſeyeral Deans and Chapters have made Confirmations ſeveral- 
ly, that is, each Dean and Chapter of Grants made of the Things be. 
longing to their Biſhoprick before the Union, the Union not being ex 
tant, it ſhall be intended that the Union was made eſpecially, and in 
ſuch Manner, that notwithſtanding the ſame, Eſtates made ſhall be 
ſeverally confirmed as before that Union, and ſuch Confirmations ſhall 
then be good. Trim. 8 Fac. 12 Co. p. 71. So if there have been Two 
Deans and Chapters belonging to One Biſhoprick, who have both uſed 
to confirm the Grants of their Biſhop, and One Dean and Chapter 
hath ſurrendred their Church and Poſſeſſions to the King, and then 
the Biſhop doth grant Lands with the Confirmation only of the re. 
maining Dean and Chapter, this Grant binds his Succeſſors; yea, and 
although after ſuch Confirmation, the Dean and Chapter that had 
ſurrendred, and was thereby diſcharged, be again creed, as was held 
by the greater Part of the Juſtices in Ireland, and by Five Juſtices in 
England, who certified their Opinion to be ſo into Ireland. Pac 
11 Eliz. Dyer 282. b. 1 Iuſt. 301. a. But if a Biſhop hath no Dean 

and Chapter, his Grants are to be confirmed by the Clergy of bi 
Dioceſe, Trin. 2 Fac. in the Exchequer, the King v. Sir Ambralt 


Forth. Dacwis. F. 1. 
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| Whenever a Dean and Chapter doth confirm, that the Confirma- Tn. 
tion may be good, the Dean muſt join with the Chapter, and not one eg. Me 
who is Deputy or Sub-Dean only, who is a Stranger, and not one 
the Chapter, for ſuch Perſon is mig == of being a Dean Subſtitute, ace hart 
or Proctor; and alſo it's generally ſaid, that the Common Law will join with the 
not ſuffer that the Members of a Corporation ſhould give their Aſſents Chapter. 
by Proctors or Subſtitutes, for which is cited 11 H. 4. fol. 64, where 
upon A Compoſition for Tithes a Parſon granted an Annuity to the | 
Abbey of Battel, which Grant was confirmed by the Biſhop and Dean 
and Chapter being Patrons ; but it appears by the Deed of Confirma- 
tion, that the Dean was abſent,” and did not put his Seal thereto, but 
that the Chantor who was his Commiſſary did it for him; and there 
it was held, that though the Dean might have a Deputy to exerciſe 
his Spiritual Juriſdiction, yet that ſuch Deputy cannot charge the Poſ- 
ſeſſion of the Church. Paſch. 5 Fac. B. R. in Pemerton and Allen's 
Caſe. Davis. fol. 47. 11 H. 4. 84. Latch 251. And when the Caſe 9. If by the 
was, that a Leaſe was made by the Free Chapel and College of J/ind- hte - 
for under the Common Seal, yet the Dean or Warden himſelf was DeputyDean 
not Party to the Leaſe, but one that was his Deputy in his Abſence ; may confirm 
and upon Suit to avoid the Leaſe, a Statute of the College was ſhew- - 
ed for the Authority of the Deputy to. exerciſe and perform the Office 
of the Dean in all Things in Perſon & Colleginm, &c. yet the Judges 
did hold, that the Confirmation was not good by the Deputy, for that 
he had no Authority to confirm this Leaſe by the College Statute ſhew- 
ed; and this was chiefly upon the Expoſition of the Word Collegium, Cottegiss: 
for thereby all the Poſſeſſions of the College are not to be underſtood, 
but only the Site and Circuit of the College or Place of its Situa- 
tion. Mich. 6 and 7 Eliz. Dyer 233. b. From which Caſe it ſeems 
to follow, that if by the Statutes of a Church the Deputy Dean may 
confirm Grants, and join in the making of Leaſes, as if the Dean him- 
ſelf was preſent and did the ſame, that ſuch Confirmation and Grants 
ſhall be good. | 

As a Deputy Dean generally ſpeaking cannot confirm, ſo neither 88 " 

can he that is but a meer Commendatory Dean, iz. a Dean by Reci- Commenda- 
pere in Commendam, although that he may with the Chapter chooſe a tory m_ f 
Biſhop, becauſe that he is but Depoſitarius, yet ſuch Commendatory firm. 
Dean may be ſued by that Name, and may take the Profits, and exer- 
ciſe the Juriſdiction, and yet is not a Dean compleat. See 27 H. 8. 15. 
Hill. 22 Fac. B. R. Evans and Kiſſia v. Alſmith. Noy 93, and Pal- 
mer 460, 480. Latch 237, 250, 251. But if a Dean be elected Biſhop, 
and before his Conſecration doth obtain Diſpenſation to hold his Deane- 
ry in Commendam, ſuch Dean may well confirm, Gr. And if he be 
tranſlated to another Biſhoprick, and after his Election, and before 
Confirmation, doth obtain Diſpenſation to hold the ſame Deanery in 
Commendam with his ſecond Biſhoprick, his old Title remains, and 
Confirmations and other Acts done by him as Dean are as good in 
Law, as if he had never been made Biſhop. Trin. 3 Face B. R. Evans 
and Ki fin v. Alſmith. Palmer 460. Fones 158. Trin. 2 Car. Thort- 
borough's Caſe. Bendlows 187, 'The Law I ſuppoſe to be the ſame as 
to Commendatory Biſhops in both Caſes; and when there is a meer 
Commendatory Biſhop of a Dioceſe, the Archbiſhop confirms. But 
Luære, Who confirms the Biſhop's Grants and Leaſes when there is a 
meer Commendatory Dean, if not the Clergy of the Dioceſe, as in the 
Caſe when there is no Dean and Chapter ? 
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Tbough one that is Doun be Dean ig ure as well as de fatto, ye 


neither ho, nor any other of the Corporation, hath à negative. Voice, 
but Conſirmations and other Grants e ere it made by the major 


A r,, 


ean and major Part of the 


" 


27215" E. 


| | 22. thi 

purpofe it hath Ben enacted as tolloweth: Albett that by the Common 
Laws of this Realm of England, alt Aſfents. Elettion, Grants and 
Leafes had, made and granten by the Dean, Matden, Piovost, 993. 
ſter ; Pꝛeſident, oz other Governour of any Cathenal Church, Poſpl. 
tal, College, oz other Cozpoꝛatfon, by whatſoever -Mame they be in. 
tozpoꝛate o) founded, with the Aﬀent and Conlent ot the moze 02 
greater Part ot their Chapter, Fellows o: Methzen ol ſuch Coꝛpo. 
ratfon, having Goices of Aﬀent thereunto, be as good and effectual 
in the Law to the Szantees and Lefſees of the ſame, as if the Refi. 


| due of the: whole Number ok fuch Chapter, Fellows. and Bꝛethen al 


uch Cozpozation, having 'Uofces of Aﬀent- had thereunto conſented 
and agreed; yet the ſad Common Laws notwithſtanding divers Foun, 


ders ot ſuch Deanerfes, Hoſpitals, Colleges and Cozpozations with. 


in the ſald Realm,” have upon the Foundation and Eſtabliſhment of 
the ſame. Deaneries, Poſpitals, Colleges, and other Cozpozations, 
eſtabliſhed and made amongſt other their peculiar Ads, local Statuteg 
and Oꝛdinancts, that if any one of ſuch Co2pozation, having Power 
o Attthozity. to aſſent oz diſaſſent, (ould and would deny any ſuch 
Gzant oꝛ Sante, that then no ſuch Leaſe, Election, oꝛ Gzahts, ſhouſd 
be had, granted 02 leaſed z and forthe Perkozmance ok the fame, eve. 
ry Perſon having Power of Aſſent.to the ſame, have been and be daily 
thereunto \ſwom, and ſo the . Reſidue map not poterd ta the Per. 
fetion of fuch Elections, G2ants, and Leaſes, accowing to the Courſe 
of the Common Laws ok this Realm, unleſs they ſhould incur the 
Danger of Perjury : Foz the avoiding whereof, and foz the due Exe: 
cutfon of the Common Law univerſally within this Realm, and every 
Place in one Conkozmity of Reaſon to be uſed; Be it o2daitned, efta- 
bliſhed and enacted by the Atithozity of this pꝛeſent Parliament, That 
all and every peculiar Af, Ozder, Rule and Eſtatute heretofoze made, 
og hereafter to be made, by any Founder 02 Founders of. any Polpi⸗ 
tal, College, Deanerp, 02 other Cozpozation, at o; upon the Foun⸗ 
dation of any ſuch Hoſpital, College, Deanery, 02 Coxpozation, 
whereby the Gzant, Leaſe, Gift, oz Election of the Sovernour oz Ru⸗ 
ler of ſuch Hoſpital, College, Ocanery, oz other Cozpozation, with 
the Afſent of the moze Part of ſuch of the ſame Polſpi al, College, 
Deanery, 02 Coꝛpozation, as have oz ſhall have Goice o; Aſſent to the 
ſame,. at the Time of ſuch G2zant, Leaſe, Gift, oz Election Hereafter 
to be made, ſhould be in any wiſe hindzed oz let by any one oz more, 
being the leſſer Number, of ſuch Coppozation, contraty to the Foz, 
Ozder and Courſe of the Common Law of this Realm of England, 
ſhall be from hencefo2th cleariy fruſtrate, void, and of none Effect. 
And that all Oaths heretofoze taken by any Perſon oz Perſons of ſuch 
Doſpital, College, Deanerp, and other Cozpozation, ſhall be, fo2 and 
concerning the -Obſervance of any luch Ozder, Eſtatute, 02 Rule, 
deemed vold and of none Effet. And that from hencefo2th no 
Manner of Perſon 02 Perſons of any luch Hoſpital, College, Deane- 
ry. o; other Co poꝛation, ſhail be in any Wiſe compelled to take an 
Dath fo2 the cb eerving of any ſuch Wider, Eſtatute, 02 Rule, upon 
the Pain of every Perſon giving ſuch Oath, to fozfett fo2 every es, 
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Chap. XLIV. The Complete Incumbent. 


0 offending Five Pound ; the one Moiety thereof to be to the Uſe Contirma- 
of our Sovercign Lo2d the King, and the other Boicty thereof to #92 Lea - 
any of the King's Subjects which will ſue koz the lame in any of the 


King's Courts of Recowd, by Action of Debt, Bill, Plaint, Jnfo?- 
mation, oz other wiſe, wherein the Defendant ſhall not be admitted to 
wage his Law, no2 any Protection no; Eſſoign, oz anp other dilato p 
1lea admitted 02 allowed. Stat. 33 H. 8. cap. 27. 155 —__ 


Though it be ſaid before, that Confirmations and other Grants are That other 


good if they be made by the major Part of the Dean and Chapter, 


Perſons con- 
ſenting muſk 


et as well the other Members conſenting as the Dean, muſt be per- be preſent 
ſonally preſent to give their Conſents ; for it is generally ſaid, that oo the 


when a Corporation ſhall paſs es, the Common Law will not 
ſuffer that the Members of the Corporation ſhall give their Aſſent by 
proctors or Subſtitutes, but that they ought to be Capitulariter Con- 
regati in one certain Place; otherwiſe if they be ſcattered in ſeveral 
Places, that which oy ſhall do, ſhall not be ſaid to: be the A& of 
the Corporation, but the Deed of them in their ſingular and private 
Capacity, and ſhall not bind : Yet it was agreed, that the Dean and 
Chapter are not confined to the Chaptcr-Houſe, but may aſſemble and 
make their Acts in any other Place, ſo it be a Place certain. Sce 21 E. 
4. 26, 27 £5 The Caſe of the Dean and Chapter of Fermnes. 
Paſch. 5 Face Davis 3 | 
As the major Part of the Corporation muſt give their Conſents to 
Confirmations and other Acts in one Place, fo at one Time ſimul & ſe- 


Conſent by 
the major 
Part in one 


mel, and not ſcatteringly, or on ſeveral Days; for the Conſent of the Place ſmut 


Corporation being expreſſed by the putting their Seal to the Deed of & 
Confirmation, or other Writing, if the major Part be not preſent to 
conſent when the Conſent is fo expreſſed, what is then done is void for 
Want of the Conſent of the major Part of the Chapter; and in ſuch 
Caſe the particular Conſents of their Members given after, ſhall not 
make it good. Alſo the major Part of the Members being aflembled, 
ought to give their Voices and Conſents ſingly and diſtinctly, and not 
in a confuſed and uncertain Manner, as may be done in the Choice of 
Knights of the Shire, &c. and when the major Part doth ſo conſent, 
their Conſent ought to be expreſſed by the fixing of their Seal to the 
Deed of Confirmation or other Grant. 4 H. 6. 17. See for theſe Points 
Davis 48. Heh | 
If a Grant or Leaſe is made by a Corporation aggregate; as for 
Inſtance, If a Leaſe be made by a Maſter, Brothers and Siſters of an 
Hoſpital, and the Words of the Indenture be, Hæc Indentura inter 
Magiſtrum, Fratres & Sorores, &c. teſtatur, that the Maſter with the 
Aſſent of the Brothers and Siſters aforeſaid, have leaſed to 4: In cu- 
Jus rei Teſtimonium, the ſaid Maſter, with the Aſſent of the Brothers 
and Siſters aforeſaid, have put to their Common Seal : Such Leaſe is 
void; for here the Brothers and Siſters being one entire Body with the 
Maſter, are not Parties to ſuch Indenture, but give their Conſent on- 
iy, and a Corporation aggregate is but one Perfon in Law, (vi. one 
Body. 30 Elis. the Provoſt of Queen's College in Oxford his Caſe. 4 
Leon. 85.) and a Body cannot be diſtinct, ſo as one Part can conſent to 
the Acts of the other; for this is not like the Caſe of Jointenant, nor 
like the Caſe of a Parſon, Patron and Ordinary, where the Parſon, 
with the Aſſent of the Patron and Ordinary, doth grant, Gc. for there 
the Parſon is the principal Grantor, and the others have not any real 
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. Oo ————————_ 
Confirma- Intereſt in the Land; by Ayliff and Clench v. Gawdy. Trin. 26 Fj. 
ron of Ten“ C. B. Clark's Caſe, 4 Leon. 11. 193 
4 When a Dean of a Cathedral doth make a Grant or Leaſe of an 
Leaſes os of his Poſſeſſions of which he is ſolely ſeiſed, to bind his Succeſſyy; 
Mom ty which doth want Confirmation; this, as is faid, regularly muſt be 
thedral, how confirmed by the Biſhop and Chapter of the fame Church, and not þ 
confirmed. the King, although that he be Patron of ſuch Deanery. But there i; 
ſome Doubt, whether the Biſhop's Confirmation be neceſſary to ſuch 
Grants; I find it laid down as a Rule, 'That the Biſhop's Confirmation 
as well as the Confirmation of the Chapter, is neceſſary in all Leaſe; 
or Grants made by the Dean. Ty «of; Cornſellor, fol. 1 24. cap. 1o, 
And what is ſaid by Firzherbert in his Natura Brevium, tit. Sine uf. 
ſenſu Capituli, that the Biſhop and Chapter are but in Law looked 
upon as one Body, ſeems alſo to favour this Opinion; for tis reaſona- 
ble, that the whole Body ought to conſent to the granting their Pof- 
ſeſſions, and not that the Biſhop, who is the Head of the Body, ſhould 
be unconcerned therein; alſo the Poſſeſſions of the Dean are ſaid to he 
derived from, and carved out of the Biſhoprick, and the Biſhop de 7. 
re is ſaid to be the Patron of the Deanery. 17 Biz. 3. 40. B. which 
are all ſtrong Arguments for the Biſhop's Confirmation ; yet I have not 
met with any Book Caſe expreſly to warrant the Opinion laid down 
by Parſor's Counſellor ; but rather the contrary, that the Confirmation 
of the Chapter without the Biſhop, is ſufficient to make good the 
Dean's Leaſes or Grants that need Confirmation, as Dyer 40, 273, 349. 
PI. 18. Plowd. 538. 1 Rolls Mr. 478, 481, therefore, Cuære; and 
ſee Regiſt. Orig. 230. l. But if ſuch Deanery be meerly Donative, 
then the King's Conſent and Confirmation is to be obtained; but whe- 
ther the King's Confirmation without the Chapter in ſuch Caſe be ſuf- 
ficient, Ouære. However, I conceive that the Biſhop's Confirmation is 
not neceſſary in ſuch Caſe, nor to the Grants of any Incumbent of a 
ee a or Vicarage that is meerly Donative, but only the Patrons 
thereof, | 
An old The Dean of J/el/s might anciently have paſſed his Poſſeſſions be- 
Deanery dif: longing to his Deanery with the Aſſent of the Chapter without the 
l Biſhop's Confirmation, and after this Deanery of Melle was ſurrendred 
refted to be by the Dean thereof with all Poſſeſſions thereunto belonging, and fo 
on ihe ame diflolved ; and by Act of Parliament this Diſſolution was confirmed, 
— „and a new Deanery erected, and the Nomination (by Letters Pa- 
tent) of a new Dean and his Succeſſors, given to the King, and his 
Succeſſors, and thereby alſo enacted, that the new Dean and his Suc- 
ceſſors might grant, demiſe and part with their Poſſeſſions in the ſame 
Manner and Form as the ancient Deans might and uſed to do; in 
this Caſe it is not needful to have the Biſhop's Confirmation of a 
Grant made by the new Dean, but of the Chapter only ; for that his 
Confirmation of the Grants of the old Dean was not neceſſary, nei- 
ther is the Confirmation of the King of the new Dean's Grants neceſ- 
ſary, becauſe this Deanery it ſeems was not a meer Donative before the 
Diſſolution thereof, and by the Statute the new Deanery is made to 
be of the ſame Nature as the old Deanery was. Paſch. 10 El. C. B. 
Walround v. Pollard. Dyer 273. 1 Roll's Abr. 478. 
Of Grants by If an Archdeacon, or Prebendary do make Grants to bind their Suc- 
an ore bre, ceflors which do want Confirmation, they are to be confirmed by the 
bendary, Biſhop, Dcan and Chapter. Paſch. & Trin. 15 Fac. B. N. oy 
4 | | | OWIEES: 
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Bocoles, 1 Roll's Abr. 479, & 481. Trin. 7. Eliz. C. B. Hodskins v. Tonfirma- 
Tucker, 5 00 239. tion of Lea- 
If a Parſon Vicar, Prebendary, &c. that have not the Fee-ſimple in 
them, doth make a Grant to bind his Succeſſor, it is to be confirmed by 8 the 
the Patron; but if a Corporation aggregate of many, as Dean and Chap- bart nr 
ter, Oc. or any ſole Corporation that hath the abſolute Fee, as a Bi- Fee-ſmple 
ſhop, &c. doth make a Grant; this is good without their Founder or 
patron, although the Dean, &;. were preſentable. 1 Inſt. 300. b. And 
if the Parſonage or Vicarage be a Donative, then the Contirmation is 
to be by the Patron only. Paſch. 16 Fl. Dyer 273. 5. But if not, 
and the Biſhop be not Patron, by the Patron and Ordinary ; but the 
Confirmation of the Dean and Chapter in ſuch Caſe is not neceſſary. 
It is ſaid, though the Guardian of the Spiritualities may inſtitute, 
yet he cannot confirm. 7 H. 4. 97. N | 
If an Appropriation be made to the Patron of the Church by the Appropria- 
Aſſent of the King and Biſhop, this is ſufficient without the Confirmation tion to a 
of the Dean and Chapter, and ſhall bind the Biſhop's Succeſſor; for 1 
the Biſhop gave nothing by his Aſſent, not having any Right as Patron, Biſhop. 
but only as Ordinary. 1 Rolls Abr. 481, contra 46 Aſſ 4. Brook, Dean 
and Chapter 18. However, if the Biſhop be Patron of any Deanery, 
Archdeaconry, Prebend, Parſonage or Vicarage, c. and the Incum- 
bent's Grant be to be confirmed, the Biſhop himſelf muſt confirm (as 
I conceive,) and his Confirmation alone without the Confirmation of 
the Dean and Chapter, ſhall make the ſame good to bind the Succeſ- 
ſor, as it is ſaid to be agreed. Paſch. 13 Fac. B. R. Smith. v. Bowles, 
3 Bulſtr. 290. For which is cited 33 H. S. Brook's Caſe, 46. But this 
Confirmation it ſeems to me, ſhall only ſtand good during the Life of 
the Biſhop that did make it, and of the Succeſſor Incumbent that 
found the Church charged, becauſe the Advowſon is Part of the Poſ- 
ſeſſions of the Biſhoprick. 11 U. 6, 9. 33 H. S. Broke Leaſe 64. Paſch. 
9. Elis. Dyer. f. 357. a. See 1 Rolls Abr. 481. 1 Iuſt. 300. b. And it is 
ſaid, that if a Biſhop be Patron and Ordinary, and doth confirm a 
Leaſe made by the Parſon without the Dean and Chapter, and after 
the Parſon dieth, and the Biſhop collateth another, and then is tran- 
lated, yet this Confirmation remaineth good, for that the Revenues 
that are to maintain the Succeſſor are not thereby diminiſhed; and fo 
it is, if the Biſhop doth reſign, yet ſuch Leaſe will be void by the Bi- Leaſe void 
ſhop's Dearh ; but when by the Biſhop's Grant the Revenues of the eg 
Biſhoprick be impaired that ſhould maintain the Succeſſor, there the g4.* * ; 
Privation or Tranſlation of the Biſhop is all one with his Death. 1 
Inftit. 329. A. 
If the Biſhop of A. be Patron of the Church Preſentative of B. which 
lies within his Dioceſe, and this is the Corps of a Prebend in the Church 
of 4. and the Biſhop of A. is alſo Patron of the Church of C. which is 
alſo Preſentative and lies in the Dioceſe of the Biſhop of D. and after- 
| Wards the Church of C. is lawfully annexed and united by the Aſſent a 
| of the Biſhops, Deans and Chapters of both Dioceſes to the ſaid Pre- 
bend of B. and afterward the Biſhop of A. doth collate J. S. to the 
aid Prebend, which now by the Union doth conſiſt of both Churches, 
and doth inſtall him in the Cathedral Church of 4. and then the Pre- 
| bendary doth make a Leaſe for Years, which is confirmed by the Bi- 
ſhop; Dean and Chapter of 4. and not by the Biſhop of D. yet this is 
god Confirmation; for by the Union, the Biſhop of D. hath annex- 
ed the Church of C. to the Prebend of B. and ſo hath deprived W 


8 AC |, OY TOY 


= 5 — a 


— — — 


— 2 — ny — — —— —— 7 1 
pau * —— — E — — 2 — > 
* * ld P 
8 — Py 1 3 oO - 0 
- — 2 = 
#5: IT R We DL dd — 7 
* 5 8 — — 
err 
- \ l \ 


\ TY = wa” 
Pd — — 


r % . , CMAa. ous, RIS... 


— . BS aa 


, . . 4 a 


- iy 4v . e 


n 


_ 


3 


yo The Clergy-Man's Law: Or, Chap. XLIy 
* | | | 0 — ia 3 


Confiema- ſelf of the Power of Confirmation as Ordinary; for after the Union jj 
on des- prebendary is inveſted in both Churches by his Inſtalment without "a 
other Preflatee r Admiſſion, Inſtitution or Induction to the Chun 
of B. or C. Paſch. 10 Fac. B. R. Leigh v. Hellyer, 1 Rolls Jy, 999 
Mich. 39 & 40 Eliz. B. R. Dr. Herbert v. Munday, 3 Cro. 589, and 

Paſch, 14 Car 2. B. R. Cie v. Rider, 1 Siderfin 75. 1 Keb. 280, 
The Patron That the Patron's Confirmation may be ſufficient, no other Perſon 
confirming ought to have any Intereſt in the Patronage, but the Patron or Patrons 
3 that do confirm ; for thoſe Grants that are confirmed, being to bind 
nintire In. a 1 
tereſt, Succeſſors, are in the Nature of a Charge 8 vie the Advowſon, and 
therefore ought to be directed by the Eſtate which the Confirmer hath 
and being derived out of the Eſtate of the Advowſon, can endure 0 
longer than the Eſtate of the Patron confirming doth abide. 1 bf, 
300. b, Maund and French's Caſe. Hill. 13 Zac. 1 Rolls Rep. 36, 
t Rollis Abr. 480. Accordingly if there be a Patron Paramount, a3 
well as an immediate Patron, Confirmation of the immediate Patron 
without the others Confirmation is not good; for Inſtance, if a Parſon 
be Patron of the Vicarage of the ſame Church, and the Vicar doth 
make a Leaſe confirmed by the Parſon and Ordinary only, this is not 
good without the Confirmation of the Patron of the Rectory alſo. 80 
if the Patron's Eſtate in the Advowſon that confirms be Conditional 
and after the Condition is broken, thereby the Confirmation is void, a 
If he be Te- determining with the Eſtate of the Confirmer. 1 Iaſt. 300. b. Or if the 
| 2 Patron that confirms be but Tenant in Tail, or Tenant for Life, hi 
Tail, Confirmation ſhall only bind ſuch Incumbents as come into his Church 
during his 'own Life. 31 Ed. 3. tit. Grants 61. and accordingly it was 
agreed by Coke and Dodderidge, that if a Parſon doth make a Leaf: 
for Years, which is confirmed by Patron and Ordinary, the Patron be- 
ing 'Tenant in Tail, the Patron and Parſon both die, and the Iſſue in 
Tail doth preſent another, his Preſentec ſhall hold the Rectory dif 
if the Iſſue in Charged of ſuch Leaſe. And alſo they agreed, that although the Iſſue 
Taillevya in Tail after a Preſentation doth levy a Fine yet the Preſentee of the 
"FP Conuſee, when the Church becomes void again, ſhall hold it diſcharg- 
ed alſo; for that the Confirmation was defeated by the Preſentation of 
the Iflue in Tail. Paſch. 14 Fac. B. R. Maund v. French, 1 Rolls 
Rep. 361, the ſame Caſe, Hill. 13 Fac. Bridgeman 95. But if the Pa- 
tron that is 'Tenant in Tail doth diſcontinue the Eſtate in Tail, the 
Leaſe ſhall ſtand good during the Diſcontinuance ; or if the Eſtate 
Tail be barred, it ſhall ſtand good for the whole Term. 1 If. 

oO. B. | 

Leaſe by If the Chaplain of a Chantry or Free Chapel, that was a Donative, 
3 had made a Leaſe for Years before 32 H. 8, and the Patron of the 
-ranTy,>* Chapel being ſeized of the Patronage in Tail, had confirmed it, this 
ſhould not have bound the Chaplain of the Iſſue in Tail. Dyer 8 Eliz. 
252, Andif in ſuch Caſe the Patronage of the Donative came to the 
King by the Statute of Chantries, neither the King, nor his Clerk, 
ſhould be bound by the ſaid Leaſe ; but if the Donor levied a Fine 
after the Confirmation, by which the Iſſue in Tail was bound from 
avoiding the Leaſe, the King alſo ſhould be barted. 1 Rolls Abr. 480. 
If 'Tenant in Tail of an Advowſon and his Son and Heir apparent do 
join in a Grant of the next Avoidanee, and after the 'Tenant in 'Tail 
dies, the Son ſhall avoid the Grant, becauſe he had nothing in the 
Advowſon at the Time of the Grant made. Mich. 12 Fac. oil and 
Scroop ve Ewbank and Topfhal, 1 Roll's Abr. 482, 1 
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ff there be three Coparceners or Tenants in Common of an Advow- Confirma- 
fn, the Confirmation muſt be made by all of them, elſe it will not r 
bind the next Incumbent, becauſe they are all but one Patron (by Co. SR 
But if there be a Compoſition to preſent by Turns, OCære, If a Leaſe Confirmation 
be confirmed by him that the next Turn, when the Church voids, ſhall 5 1 
not be good to bind his Preſentee ? But if of the Three Coparceners or niet 
Tenants in Common, one be a Feme Covert; and ſhe confirms, her d y 
Act is void, and ſhall not bind her, her Heirs or Clerk, but only du. 
ring the Coverture. 1 Rolls Abr. 99. 5 75 E 
nere, if the Suceeſſor of the Incumbent that made the Leafe; be If ſucceſſor 
collated upon the Title of Lapſe by the Succeſſor of the Biſhop that OO 
confirmed it, whether ſuch Clerk be bound, (it ſeems not ; ) for that 1 Sueceſlor 
the Ordinary hath no Intereſt, but preſents. in Right of the Patron, and ef the Con- 
ſo his Clerk ſhall be ſo far bound, and no farther than the Clerk of — 
him that ſufferod the Lapſe ſhould have been. Mich. 32 and 33 Elis. 
B. R. Lancaſter v. Lucas, 1 Leon. 233. . T1, 

Though he that confirms as Patron hath the Fee-Simple of the Ad- Where the 
vowſon in him, yet if before he confirms he hath granted away the Fatron's | 
next Avoidance, his Confirmation of the Preſentee's Leaſe will not be * 

ood to bind the Preſentee of the Grantee of the next Avoidance; un- 
leſs ſuch Grantee doth alſo confirm. By Brown, Trin. 6 Eliz. Moor 
67. Mich. 3 and 4 Ph. and Mar. Dyer 133. 4. And if the Preſentee 
of him that hath the next Turn doth enter and void ſuch Leaſe (as he 
well may) and then dying, the Patron of the Fee doth preſent a new 
Incumbent; this new Incumbent ſhall hold the Benefice dicharged of 
the Leaſe which was confirmed by his Patron, as his Predeceſſor ſhould 
have done, for the Leaſe was fully avoided. by the Entry of his Pre- 
deceſſor, and not for his Time only, becauſe the Predeceſſor that a- 
voided it had the intire Fee, (as much as any Parſon may have of a 
Rectory Preſentative) and when he was in and had evicted the Leſſee, 
it was an abſolute Eviction of the intire Term without Expectation of 
Revivor, and was an Eviction not only for himſelf and his own Time, 
but alſo for all his Sueceſſors; per Curium, upon a Writ of Error. Paſch. 

16 Car. B. R. Plowden v. Oldford, 1 Cro. 582, the ſame Caſe, Jones 

p. 454. Sce the Earl of Bedford's Caſe, 7. Co. F. 8. Trin. 11. Fac. 

Spendlow v. Burket, Hob. 7. 1 Tnft. 46. a. So if the Incumbent of an Upon « 
Uſurper doth make a Grant, which is confirmed by the Uſurper, and Grant by the 
the Ordinary, and in a Care impedit the true Patron doth recover, Ionmbent of 
and remove the Incumbent, the Grant thereby is defeated, becauſe it 
was not made and confirmed by thoſe that were Parſon and Patron in 
Right, 1 Roll's Abr. 480, where he cites, 9 H. 6. 33, (which warrants 
not what he ſays, but the contrary.) oa FOE 

But note, That a Patron may not only. confirm explicitly by his Patron may 
Deed or Writing, but alſo by Conſcquence of Law; for if a Parſon <onirm by 
doth make a Leaſe for Years to the Patron, who doth grant over or d Lan if ? 
aſign it to another, this is a Confirmation in Law by the Patron; but «bfolutely * 
without ſuch Aſſignment the Ordinary's Confirmation ſhall not make ſeized. 
the Leaſe good to the Patron to bind the Succeſſor according to News | 
comb's Caſe, cited in the Caſe of the Eccleſiaſtical Perſons. 5 Cb. 15. 

4. 1 Cro. 38. Paſch. 14 Jac. B. R. Maund v. French, 1 Roll's Rep. 
361, 171, 1 [7ft. 301. b. 302.4. But then the Patron ought to be ab- 
lolutely ſeized of the Advowſon, otherwiſe it ſhall bind but according 


to the Eſtate that he hath therein. Fe 
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How by Cot-. Leaſe for 'T'wenty-one Years, and the Patron and Ordinary 


Law a Con- 
firm confirmed for the Seven Years, Mich. 16 and 17 Elis. C. B. 


may be for a_ 
Longer Term 


than expreſ- ; 
ſed, Eſtate is confirmed, and where they confirm the Land for Seven 
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the Leſſee for Fifty-one Years, the ſame had been good for that Term 

only, for then there ſhall not be any ſuch Repugnancy in the Confr. 

mation. And a Difference is in this ſame Caſe made between a bare 

Aſſent without any Right or Intereſt, and an Aſſent coupled with a 

Right or Intereſt ; for the Termor who is to perfect a Grant by his 
Attornment cannot aſſent for a Time, nor upon Condition, or for Part 

of the Thing granted, but it ſhall abſolutely enure to all, becauſe he 

hath but a bare Aſſent which cannot be qualified or apportioned ; but 

the Biſhop who is Patron, and the Dean and Chapter, have an Intereſ 

where Pa- in the Prebend, and every Part of it. 3. Cro. 79. For the Patron hath 
tron anc Or- Fus conferendi, and a Releaſe unto the Patron of an Annuity in the 
e che“ Time of Vacation is good, as it is holden in 21 H. 7. 41. 8 E. 3. 28, 
Glebe. Percy's Caſe, 33 E. 3. Aid de Roy 103. 8 H. 6. 24. And allo it i 
holden in 31 E. 3. Grants 90. 16 E. 3. Anauity 23. 8 R. 2. Annmult) 
53, that the Patron and Ordinary may charge the Glebe in Time of 
Vacation; and Fitz. N. B. 49, ſaith, that the Right is in the Partron 
and Ordinary. Litt. cap. Diſcontinuance, ſet. 144, 145. So if a Leaſe 
be made of Twenty Acres, they make a Confirmation as to Part of 
the Land, viz. to one or more Acres, ſo they may confirm Part or all 
upon Condition ; by which it appeareth, that they have not a bare Al- 
ſent as in caſe of Attornment, but an Aſſent clothed with an Intereſ. 
Another Difference was taken between a Leaſe for Years, and a Leale 
for Life; a Gift in Tail, or a Feoffment in Fee; for if a Prebendat) 
make a Leaſe for Years, Confirmation may be made of the Land, # 
hath been ſaid before, for a leſs Number of Years; for the Years af 
ſeveral, although the Leaſe or Term be one. As if a Man make d 
Leaſe of Lands for Five Years, rendring Rent every Year Twen 


Pounds, the Years are ſeveral, ſo that an Action of Debt will lie 5 
. the 
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Chap. XLIV. 7he Complete Incumbent. 


Pa es RS: 


the Rent every every Year, as it is adjudged in 45 E. 3. 8. But if a Confirma- 

Prebendary, make a Leaſe for Life, or a Gift in 'Tail, or a. Feoffment l 

in Fee, and Confirmation is made of the Land to the Leſſee, Donce NIL 

or Feoffee, for one Hour, it is good for ever, for an Eſtate of Free- 4 

hold or Inheritance is intire; therefore it is, that if he who hath a Free- 

hold or Inheritance be diſſeiſed, and confirmeth the Land to the Di- 

ſeiſor for one Hour, it is good for ever. Sce for all theſe Differences, 

Paſch. 37 El. C. B. Foord's Caſe, 5 Co. 8 1. Paſch. 38 Eliz. 1 Ander- 

ſon 47. and 8 297. = 
The Time when a Confirmation is made is not generally to be re- Confirmati- 
garded, for it 1s ſaid, that if a Biſhop doth make a Leaſe for Years on . as 

the 2d of May, and the Dean and Chapter confirm it on the iłſt of the LC. s, 
May, this is a good Leaſe after the Biſhop's Death; by Carlin and after. 

Southcot : But ray objected, that a Leaſe cannot be confirmed before 
it be made. Catlin and Southcot replied, that the Aſſent before is a good 
Confirmation of a Leaſe made after, Hill. 18 Eliz. Owen p. 33, and 
14 Elis. the Biſhop of Rocheſter's Caſe, 4 Leonard 23. So when a 
Biſhop made a Leaſe the zd of May, which was confirmed the 3d of 
May, and ſealed the 4th of May, it was held that the Leaſe was well 
confirmed, Juſtice Harper's Rep. Mich. 14 and 15 Elis. So when the 
| Deed of Confirmation bore Date before the Deed confirmed, but by 
Agreement the Deed confirmed was firſt delivered, the Confirmaticn 
was held good. 1 H. 6. 8. For a Confirmation is but a meer Aſſent by 1 
Deed to the Grant; and therefore, if the Patron and Ordinary give on is but a 
Licence by Deed unto the Parſon to grant a Rent-Charge out of the been 8 
Glebe, and the Parſon doth ſo accordingly, this is good and binding to 
the Succeſſor, and yet is not a Confirmation ſubſequent, but a Li- 
cence precedent. 1 Iaſt. F. zoo. b. So if a Leaſe be made by a Biſhop 
to the King, and a Commiſſion doth iſſue out of the Exchequer to take 
this Leaſe, and after the taking thereof, and before the Inrolment, the 
Dean and Chapter do confirm the Leafe, the Confirmation is good, 
though it be before the Inrolment; becauſe Confirmation is but an 
Aſſent which may be as well before the Leaſe as after. Evans and 
Aſcough's Caſe, Hill. 22 Fac. Latch. 240. Trin. 8 Fac. Sir Edward 
Dimock's Caſe, 1 Roll's Abr. 471. 1 Inſt. 301. a. But on the contrary 
it hath been held, that if a Confirmation be made and delivered before 
the Grant be confirmed, this is not a good Confirmation; and in 
his Caſe it was ſaid, that if after the Grant the Confirmation be 
delivered again, yet that will not make it good, for that it was a 
Deed by the firſt Delivery, and the ſecond Delivery will not make 
it good as an Aſſent, becauſe the Aſſent ought to be by Deed, and the 
firſt Delivery was void. 8 H. 6. 6. cited 1 Roll's Mr. 480. 

If a Confirmation of a Biſhop's Grant be made by the Dean and confirmati- 
Chapter after the Death of the Biſhop, this Confirmation comes too on of 7 
late. Harper's Rep. 14 & 15 Eliz. But by Clench, if the Confirmation be ti, Petth 
made in the Vacation after the Biſhop's Death, it's good, 28 Elis. Griz- 
dals Caſe, 4 Leonard 78. But of this I much doubt, for the Death muſt . 
void the Leaſe, which Confirmation cannot revive. And accordingly, 
when a Parſon did grant an Annuity, and then reſigned, and after the 
Patron and Ordinary did confirm the Grant, the Confirmation was of 
none Effect, for that it was made after the Reſignation, and ſo not till 
after the Grant of the Annuity was determined. 21 H. 7. 1. And all 
Confirmations are to be made in the Life, and during the Incumbency 
of the Parſon, who makes the Grant; and ſo in like Manner in the Life 
of the Biſhop, and every other ſole Corporation. 1 Iaſt. 301. 4. 
| Ccce But 
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Confrma⸗ But if a Parſon doth make a Leaſe, which is not confirmed by th, 
tron of Lea“ Biſhop. or Patron then in Being, but by the ſucceeding Biſhop. ar 
ſes. . p : | 5 | | es fp x OP, | nd 

fucceeding Patron, this is a good Leaſe againſt the Succeflor according 
COT. to Necromb's Caſe, 5 C. F. 15. Trin. 2 Car. B. R. Sir Robert Buy. 
— Bi. fers Caſe, 1 Cro. 38. But if a Biſhop doth make a Leaſe for One and 
ſhop and Pa- twenty Years according to the Statutes, and after doth make à con. 
uy current Leaſe, for Years of the fame Land tb another, and after and 
before any Confirmation of the ſecond Leaſe the Biſhop doth make an. 
other concurrent Leaſe to a third Perſon, which immediately confir. 
med, and after the fecond Leaſe is confirmed alfo ; in this Caſe the {. 


cond Leaſe ſhall be good and effectual by the Confirmation, although 


that the Taft Leaſe was confirmed before it, for the Confirmation doth 
not convey any Intereſt, but is only to make the Leaſe durable and 
effectual, by . , Weſton and Carus, Trin. 6 Eliz. Moor 69. And 
upon this Reaſon it hath been adjudged, that Leaſes made before the 
Statute of 13 Eliz. for more Years than are allowed thereby, being 
confirmed after the faid Statute, are good for the whole Term. And 
ſo becauſe the Statute of 13 Hliz. c. 10, doth only reſtrain from alie- 
nating, not confirming. Mich. 38 & 35 Eliz. Arkinggsal v. Deny, 
Moor 459. Paſch. 25 Eliz. C. B. Higgins v. Grant, 3 Cre. 18. Mich, 
23 & 24 El. in the High Court of Parliament, the Caſe of Fedefinfti: 
cal Perſons. 5 Co. 14. And fo it hath been held per Curiam, that the 
Statute of 1 Elig. did not reſtrain Biſhops from confirming the In- 
cumbent's Leaſes made for above One and twenty Years, although the 
Biſhop was as well Patron as Ordinary of the Church to which the 
Thing leaſed did belong. Mich. 37 & 38 Fliz. Sir Edward Denny v. 
 Fgkenftal. 3 Cro. 430. 


The Corpo- A ſecond Rule at Common Law to be obſerved by Eccleſiaſtical 


rations to be _ A - in maki | al; vg 
eruly nated. Perfons, or Corporations, in making Grants and Leaſes, is truly to 


name the Corporations according to the Name by which they are in- 
corporated; and this not only in making of Leaſes, but atfo Profents 
tions, Confirmations, &'c. Hill. Fac. Dr. Array's Caſe, 11 Cb. 19. So 
of Obligations, Oc. L. 5. E. 4. 201. Paſch. 4 & 5. Ph. & Mar. Bend: 

low 2. In like Manner all Grants made by others to them, the Cor- 
- poration muſt be truly named. And yet in Preſentations it ſeems not 
to be altogether neceſſary to name the Corporation by its true Name; 
for when the King preſented to the Deanery of Noreich, and did miſtake 
and miſrecite the Name of the Foudation of the Deanery, the Preſen- 
tation was held good, becauſe it was but a Commendation of a Perſon 
to the Dignity, and touched not the Inheritance. Trin. 8 Fac. C. Y. the 
King v.— 2 Cr. 248. 4 


Name of If Land be given to George Biſhop of Norwich, where his Name is 


2. kn. wm bn, for that in this and the like Caſes there can be but one of that 


Dignity or Name, ſuch Grant is good, albeit the Name of Baptiſm be 
miſtaken : So if by Licence Lands be given to the Dean and Chapter 
of Norwich, this is good, although that the Dean be not named by his 


proper Name, if there were a Dean at the Time of the Grant; but in 


Pleading, his proper Name muſt be ſhewed; fo on the other Side, if 


the Dean and Chapter make a Leaſe without naming the Dean by his 


proper Mame, the Leaſe is good, if there was a Dean at the Time of 
the Leaſe made; but 11 E. 4. 8. Br. Corporations f. 95, is contrary. 
Yet a Leaſe being made by a Dean and Chapter in theſe Words, No. 
Decauus & Capitulum, without naming the Dean by his proper Name, 


. the Leaſe for that Reaſon was held to be void. Mich. 32 & 33 Elis. 
„ I Leon. 
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1 Leon. 30). See Dyer 106. 11 Co. 21. Perkins 8. 27 H. 6. 3. Hobart Pimomer 
12 Litt. Rep. 20 . 11 Cb. 20. Owen 35. Dalliſon 78. Note, that any LAT 
Man that alters his Name at Confirmation, may purchaſe by his new 
Name. 1 uſt. J. 3. a. 1 Brownlow 147. Lit. Rep. 182. And it is ſaid, 
that the Name of a Corporation is as the Namè of Baptiſm which can- 
not be changed. Bendlow 2. 1 | 
But in theſe Caſes, it is not neceſſary that the Corporation be hamed Variation as 
according to the very Words, ſo that it be named according to the Senſe Eamon work 
and Subſtance: of the very Name, although there be a Variation as not. 
to Circumſtances.” Mich. 10 Fac. C. B. the Caſe of the Mayor and 
Burgeſſes of Lyn Regis, 10 Co. 120, and by Gandy, Trin. 39 Elia. 
Sherborn v. Lewis, Gouldsborough 120. Hill. 29. Fanſhaw's Caſe, 
Moor 228. Mich. 10 & 11 Elis. Dyer 278. Trin. 30 Eliz. Fiſher v. 
Boys, Moor 266. Mich. 36 & 37 Eliz. Lord North's Caſe, Moor 367. 
But the great Queſtion or Difference is, when the Name of a Corpo- Great Que- 
ration in any Grant or Deed ſhall be ſaid to vary from the true Name ſtion of Va- 
in Subſtance, and when in Circumſtance only. | | riahce. 
We mult note, that there are, according to Manwood, Chief Baron, 
ſome Things of Subſtance to be obſerved in every Corporation found- 
ed to pious Uſes. Firſt, It is needſul that there be Perſons for the 
Support of the Corporation in which the Freehold and Government of 
it may remain, and they ought to have and be known by ſome Name, 
as Preſident and Scholars, or Maſter and Scholars, &c. and a Variance 
in this Name 1s a Variance in Subſtance. | 
Secondly, That the Perſons ſhall be appointed to one Houſe certain, Variance in 
in which they ſhall be reſident, which Houſe alſo ought to have a the Name of 
Name known, as College, Hoſpital, or the like; and Variance in the e Houſe. 
Name of the Houſe is a Variance in Subſtance. os 
Thirdly, it ought to have the Name of a Saint to whom it is dedi- In the Name 
cated, or of the Perſon by whom it is founded, as Collegium Petri, or " « 
Pauli, or Gonvel-Hall, or Chriſt-Church, Gc. and Variance in this 
Name of Dedication or Foundation is Variance in Subſtance, =  _ 
Fourthly, It ought to have a Place known in which the Houſe ſhall Variance as 
ſtand, known by ſome Name before the Foundation, as Oxford, Cam- nend . 
bridge, London, &c. and Variance as to this Place is an aſſential Vari- Houſe ſtands. 
ance. Hill. 29 Eliz. Fanſhaw's Caſe, Moor 228. But it ſufficeth that 
there be a ſufficient Demonſtration of the Place where the Corporation 
is, though it be not by preciſe Words comprized in the Charter, as in 
naming, to ſay Academia Oxon pro Villa Oxon; fo if a Town was 
incorporated by the Name of Mayor and Commonalty of ſuch a 
Town, as Briffol, Exeter, &c. which afterwards are made Cities; it 
is good to ſay, Mayor and Commonalty of the City of Exeter, Gc. 
after they became Cities ; but more Preciſeneſs is uſed in the Body of 
the Name of the Corporation before the Place to which they are an- 
nexed ; yet in them that which is but an Ornament to the Name com- 
prehended in the Charter ſhall not hurt, as the Grant of St. George of 
Mindſor, if it be of St. George the Martyr, c. is good, becauſe the 
Martyr is but an Addition of Ornament to the Name comprized in the 
Charter, and ſo in Reality is the ſame Name. Burton and }/right- 
mon's Caſe, Mich. 36 & 37 Eliz. B. R. Popham 56, NN a9 
Though Leaſes, Gc. are void when there is Variance in the Sub- e e 
ſtance of the Name of the Corporation; yet not when the Variance is Omiſſion, or 
only as to any of theſe four Circumſtances, vg. in Addition, Interpoſi- Font rh 
tion, Omiſſion, or Commutation, or altering the Order of the Words, void the me” 
CCccc 2 F fo Leaſes, 
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The Clergy- Man, Law: Or, Chap. XLIy 
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Uariance in ſo that they retain the four aforeſaid 1. Fe of Subſtance, by Mz, 
LAS, 200d; Chief Baron, in Farſpaws Caſe, Hill. 29 Elis. Moor 231, an p 
FT Fin. s Bliz, Moor 71. And generally albeit the Words in the Geary 
do not agree with the Words of Incorporation, yet if they agree in 
common Underſtanding it is good; but if in common Underſtangin 

the Grant may not be taken according to the Foundation, there it 8 

not good; by Popham in Sherburn and Lewis's Caſe. Trin. 39. Ehe 
Conlliborough 123. | 1 I 5 

if the tus But if the Name of a Deed doth not import of it ſelf the true Name 
Name, S. of the Corporation, yet if in Pleading, or by a ſpecial and expreſs A. 
. +29 Src or verment, or by the finding of the Jury, it ſhall be made apparent to 
Averment, or the Court that the true Name of the Corporation, and the Name in 
the. Jurys the Leaſe; Grant, (5c. are all one in Effect, it will much enforce the 
finding. Matter, although that in Words there be ſome Appearance of Differ 
ence ; by Coke, in the Caſe of the Mayor and Burgeſſes of Lyn Regi, 


Mich. 10. Fac. C. B. 10 Ch. 125. 15 
ConftruQi- And indeed, the Judges ought in theſs Caſes (as generally they do) 
ons of the to make ſuch Conſtructions, if they may, that Grants do ſtand good. 
Judges. Fherborn v. Lewis, Gouldsborongh 122, and it is great Reaſon that Fa. 
vour and Equity ſhould be mixt with Juſtice, for that Suits to avoid 
Grants upon the account of the Miſnoſmer are odious Suits; and 4 
ſhameful; Thing it is that when Grantees or Leſſees, who for the moſt 
Part are illiterate Perſons, have paid great Fines. Corporations, that 
are preſumed beſt to know their Name of Foundation, ſhould go about 
to avoid their own Grants under their Common Seal upon ſuch a flight 
Miſtake: The Reader may ſee divers Caſes relating to this Subject, 
cited in the Caſe of | the Mayor and Burgeſles of Yyn Regis. Mich. 
7 10. Co, 1 20. Hayward and Fulober's Caſe, Palmer 491; and 
in Fanſhaw's Caſe, Moor 228. See in the ſame Book 71, 539, and 6 C. 
234. 1 Leon. 159. Gonldsboroudh 121. Plowden 537. 1 Anderſ. 196, 
Relief in 201. However, it ſeems that in ſuch Caſe Remedy may be had in 
Chancery. the Court of Chancery; for the Lord Chancellor ſhid it was fit to 
belp ſuch Leaſes there, if for reaſonable Time, and made upon good 
Conſideration, otherwiſe not. 1 Fac. Cary 44. 32 & 33 El: Lord 

Audley v. Sidenham, Tothil 136. | 
Many more Things at the Common Law are to be regarded in 
making grants by Spiritual Corporations, which are here omitted, for 
that they are Common with them to all other Perſons making Grants 


in their natural Capacity. 
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Leaſes void and voidable. Voidable Leaſes, 
how made good or actually void. Entries, 
how to be made. Diſcontinuance and Aid 
Prayer. [Judgments in Real Actions, to 
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LIAviN Gd ſhewed what Eſtates Eccleſiaſtcal Perſons or Corporati- 

ons may at this Day make, and what Rules are to be obſerved 
by them in the making thereof, that they may not be void; It remains 
to be ſhewed, againſt whom ſuch Grants or Leaſes are void, by what 
Means, and in what Caſes they may be affirmed or made good by the 
Succeſſor, and by what Means they may be made actually void that 
were but voidable. 2 Ty | 
Firſt then, although that by the Words of the Statute of 1 Elis. piſhop's 
cap. 19, Leaſes or other Grants made by any Archbiſhop or Biſhop, Grant of a 
that be not warranted by the ſame, ſhall be utterly void; yet it hath gens 
been adjudged, that if a Biſhop grant a next Avoidance which is not againit him- 
warranted by this Statute, becauſe it is a Thing lies meerly in Grant, ſelf. 
out of which no Rent can be reſerved, it is not void againſt the Bi- 
ſhop himſelf that makes the Grant, but only againſt the Succeſlor, 
Paſch. 32 El. Sale v. Biſhop of Coventry and Marſh. 1 Anderſon 241. 
Mich. 37 & 38 Eliz. Dean and Chapter of Hereford v. the Biſhop of 
Hereford and Ballard. 3 Cro. 440. Mich. 32 & 33 Eliz. Smallwood 
and others v. the Biſhop of Coventry and Marſh, 3 Cro. 207. Trin. 41 
Elia. Armiger v. Biſhop of Norwich and Holland. 3 Cro. 690. Singlc- 
ton's Caſe, cited in Lincoln College's Caſe. 3 Co. f. 59. b. And ſo it is 
if a Biſhop doth make a Leaſe of the Advowſon of a Church, Small- e 
wood v. the Biſhop of Coventry and Litchfield, and Marſh, Savil's Caſe. 
188, Paſch. 15 Car. 2. Scaccar; Morrice v. Antrobus, Hardres 366. 
Scudamore v. Belliſon. 1 Keb. 182. So if an Annuity be granted by 
a Biſhop out of the Poſſeſſion of the Biſhoprick, this is not void againſt 
the Biſhop that makes the Grant thereof, the Biſhop of Salisbxry's Caſe. 1 
Trin. 11 Fac. C. B. 10 Co. 60. Or if a Biſhop makes a Leaſe for a- 2 en 
bove One and twenty Years, this ſhall bind the Biſhop during his 
Time, as was ſaid in Sir Moy! Finche's Caſe. 33 Elis. 2 Leon. 134. 
Or if a Biſhop doth let Tithes for three Lives, which is a void Jeaſe 
againſt the Succeſſor, becauſe there is not any Remedy for the Rent; 
or if the ancient Rent is not reſerved, and Annually due and payable, 
yet it was adjudged this Leaſe was not void againſt the Biſhop him- 
elf that made it. Trin. 5 Fac. B. R. Rickman v. Garth, 2 Co. 173. 
And when a Biſhop did by Deed inrolled grant to the Queen with- Biſhop” 
out the Conſent of the Dean and Chapter, it was held that this was * 3 he 
not void againſt the Biſhop himſelf. Harren's Caſe v. Smith, or Mag- 
| daley College's Caſe, Paſch. 13 Fac. B. R. 1 Rolls Rep. 151. So 
though the Statute of 13 Elis. cap. 10, doth ſay, That all Leaſes, 
Gifts, Grants, &c. made by any Perſons or Corparations therein men- 
tioned, contrary to the Tenor of that Act, ſhall be utterly void and of 
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. . 
Weaſes void, none Effect to all Intents, Conſtructions and Purpoſes; yet it hath 
29 adjudged, that a Leaſe made againſt the ſaid Statute by a Dean an 

Chapter ſhall not be void, or avoided by them, nor any Covenant; 
therein containcd, during the Life and Continuance of the Dean th 
made the Leaſe; and if they have made a Leaſe for Years of any of thei 
Poſſeſſions, and before the Expiration thereof do make a concurrent 
"Leaſe alfo for Years of the ſame Lands, and then make a Third 
Leaſe for Lives, with an expreſs Covenant, that the Grantee of the 
Leaſe for Lives ſhall enjoy the Land againſt the ſecond or concurrent 
Leaſe; and the Grantee of the Leaſe for Lives being in Poſſeſſion i; 
evicted, and brings Covenant againſt the Dean and Chapter; in thi 
Caſ-, although the laſt Leaſe for Lives be void by the Statute of 13 
Elis. yet it was agreed by the Juſtices, that becauſe the Dean that 
made the Leaſe for Three Lives was living, and continued Dean gt 
the Time of the Eviction, the Leaſe and Covenants were not void 
Paſeh. 10 Fac. Malter v. the Dean and Chapter of Norwich, Moc 
875, the ſame Caſe, Brownlow and Goauldsborougth 2 Part 158, 

LeaſebyMa- So when the Caſe was, that a Maſter and Fellows of a College did 
Kerand Fel- by Deed inrolled make a Leaſe not warranted by the Statute, ang 
College, G. did ſuffer a Fine and Five Years to paſs without Claim; though thi 

was void againſt the ſucceeding Maſter, yet by Conſtruction the Lea: 
and Fine ſhall be good againſt the College (though it be a Corporation 
that never dies) during the Life of the Maſter that was Party to the 
Leaſe and made no Claim, becauſe he is the Head and principal Part 
of the Corporation. Paſch. 17 Fac. the Caſe of the Maſter and Fel. 
lows of Magdalen: College in Cambridge. 11 Co. 67, the ſame Cafe 
1 Rolls Rep. 151. Mich. 32 & 33 Elis. C. B. Carter and Clayeole' 
Caſe. 1 Leonard 306. 

Archdeacen. And the Law I ſuppoſe to be the ſame, if an Archdeacon, Dean or 
Dean or Prebend, Oc. make Leaſes or other Grants of any of their ſole Pol. 
+ arp ſeſſions, not warranted by the ſaid Statute, 218. That they ſhall be 
their Leaſes. bound by their own Grants for their Time; for ſo was it held in the 

Caſe of a Parſon, by Popham, Clinch and Gatdy; that is, if a Rent 
be reſerved by ſuch Leaſes, otherwiſe not, as was ſaid by Popham, 
Hill. 43 Eliz. Revil v. Hart. Gonuldsborough 138. And the Reaſon 
of all theſe Caſes is, becauſe that the Intent of the Statutes of the 1f 
and 13th of Fliz. was only to provide for the Succeſſor, and not rc 
lieve the very Perſons, themſelves who make ſuch Leaſes or Grants 
not warranted by the Statutes. Here 24. But where there is a Chap 
ter that hath no Dean, as the Chapter of the Collegiate Church of 
Southeel, there Grants or Leaſes made by them contrary to the Sts 
tute of 13 Eliz. are void ab initio, for they muſt be either ſo, or good 
for ever. Triu. 27 Car. 2. C. B. the Chapter of the Collegiate Church 
of Southerel v. the Biſhop of Lincoln and J. & 1 Modern Rep. 204 
And in all Caſes where a Corporation aggregate makes a Leaſe not 
warranted by the Statute of 13 Eliz. ſuch Leaſe is void ab initio a 
Alter by ſole gainſt themſelves, as hath often been adjudged ; but where a ſole Cor 
n, poration makes ſuch Leaſe, it ſhall bind him that makes it, but ſhall 
be void againſt his Succeſſor. Paſch. 15 Car. 2. Scaccar. Morrice !. 
Antrobus. Hardres Rep. 326. Carter v. Claycoles. 1 Leonard 3% 
As Leaſes and Grants not warranted by the Statutes are not void# 
gainſt the Leſſors and Grantors themſelves, ſo neither are Grants made 
without due Confirmation, where Confirmation is neceſſary, but on!) 


by the Grantce's Death, Gc. Trim. 7 Elis. C. B. Hoskins v. 7255 
I | yer 


Chap. XEV. The Complete Incumbent.” + 479 
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Mer 239. But Grants made by Corporations, in which the Corpo- Leaſes voir, 
ration is miſnamed, are void immediately againſt the ſame Grantors. — 
Alſo a Biſhop having made a defective and voidable Leaſe or Grant, Avantage co 

only the Succeſſor, but alſo the King, when the Temporalities ſucceeding 
not oni tut Ur | © Ar Biſhop. 
come into his Hands, may tako Advantage thereof by avoiding them 
during the Vacancy of the Biſhoprick, in Privity and Right of the 
Biſhop. But though the King in Privity and Right of the Biſhop- 
ck bach avoided the Leaſe during the. Time that the Tempora 
lities were in his Hands, yet the Leaſe is not thereby ſo abſolutely 
avoided, but that the ſucceeding Biſhop may make the ſame either good 
or void at his Election as to himſelf. Mich. 28 & 29 liz. the Earl of 
of Bedford's Caſe. 7 Co. 8: And this may be done cither exprefly, as 1 
when the Succeſſor doth actually agree to the Leaſe or Grant of his 14 
predeceſſor, 5 E. 4. 105, or implicitly by ſome Act which amounts 
to an Agreement in Law. And in this, as in all Caſes of Conditions 
broken, whatſoever Act amounts to the affirming the Leaſe to have 
Continuance, is in Law an Agreement to the former Demiſe; and a ES 
Leaſe may be affirmed firſt, by Acceptance of Rent incurred after the Lea ſe affirms 
Death of the Predeceſſor. Paſch. 13 Fac. B. R. Brook Abr. tit. Abbe ed, how. 
Prior 26. Magdalen College's Caſe. 1 Rollis Rep. 15. Mich. 3 Car. 
C. B. Owen v. Thomas app Rees. 1 Cyo. 95. But here we muſt re- Hon void. 
gard the Difference betwixt Leaſcs that are only voidable, and Leaſes 
that are actually void: For when Leaſes are abſolutely void, that is, 
without Entry or any other Ceremony, the Succeſſor's Acceptance of 
Rent incurred will not affirm ſuch Leaſe ; otherwiſe it is of Leaſes 
that are but voidable. Brook Abr. git. Acceptance 7. Accordingly, if „ fi 
a Biſhop doth let a Portion of Tithes for Lives reſerving the ancient 8 eie 
Rent, and the Succeſſor doth accept the Rent, this Acceptance of the for Lives. | 
Rent ſhall not bind the Sncceſlor, becauſe the Leaſe was abſolutely 
void by the Biſhop's Death, Gc. that made it without Entry or other 
Ceremony : the Reaſon is, becauſe Tithes let alone are 'Things that 
lie in preuder, out of which a Rent cannot be reſerved, recoverable by 
the Succeſſors or next Incumbent when the Leaſe is for Lives. Trin. 5 
Jac. B. R. Rickman v. Garth. 2 Cro. 173. And therefore being 
that the Succeflor's Acceptance of the Rent due at one Day will not 
enable him to ſue for it, if afterwards denied he ſhall not be bound 
by ſuch Acceptance, and the Law is the ſame alſo to all other Things 
not manurable. But if the Tithes had been let for Years, the Succeſ- Piibes let 
ſor's Acceptance of the Rent would have bound him during his Time, for Years. 
becauſe then he may have an Action of Debt for the Rent : See the 
Fifth Rule before, in Chap. 42. And as to this Matter, there is a 
Difference alſo betwixt thoſe that have the Fee- ſimple abſolutely in 
themſelves, as Biſhops, Deans and Chapters, Maſters and Fellows of 
Colleges, &c. and thoſe that have but a qualified Fee- ſimple, as Par- 
ſons, Vicars, Prebends, and others that be Preſentative or Collative, 
not Elective; for if any of the former Sort make voidable Leaſes 
for Lives or Years not warranted by the Statutes, if the Succeſſor doth 
accept the Rent before Entry to make ſuch Leaſes void, be the Leaſe 
for Lives or Years, he affirms it for his Time. But if a Parſon, Vicar, 
Prebend, &c. doth make a Leaſe for One and twenty Years, rendring 
Rent, not warranted by the Statutes, and dics, the Leaſe is abſolutely 
void by the Death, 1 Iaſt. 45. b. and no Acceptance of the Rent by 
the Succeſſor will afſirm it, becauſe the ſame is void without Entry or 
other Ceremony. 32 H. 8. Bro. tit. Dean 20. Bro. tit. Acceptance 
9 & 11, Paſch. 4 Car. C. B. Johnſons Caſe. Hetley 88. 4 515 
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Leaſes void, Brook y Novel Caſes. fol. 10. Placito 54. But if a Parſon, Cc. doth 
AA make a Leaſe not warranted by the Statutes for Life or Lives, it ; 
only voidable, not void by Death, 1 ft. 45. b. and if the Succeſſor hy. 
ws fore Entry to avoid it doth accept the Rent, this Acceptance ſhall 
bind him for his Time, becauſe this being an Eſtate of Freehold, which 

is very much regarded in Law, the Law allows it this Privilege, ,. 

mongſ ſeveral others, not to be void before an Entry when the. Eſtate 

is out of Lands, or the like, into which an Entry may be made. 32 j; 

8. Bro. Dean and Chapter 20. Hill. 13 Fac. Maumd v. French. Brids. 

man 94, and by Dodderidge. Paſch. 14 Jac. in Maund and French; 

Caſe. 1 Rolls Rep. 362. Trin. 7 Elis. Dyer 239. Paſch. 39 Fiz, 

Overton v. Sydal. Popham 120. And this Difference concerning thoſe 

that have an abſolute Fee, as Biſhops, &c. and Parſons, Gc. who have 

but a qualified Fee, was obſerved at 'the Common Law before the 

Statutes were made. Mich. 33 H. 8. Dyer 46. Plowd. 264. a. Vide 4 


4 


, 


E. 4. 105 09 
Leffor and : 7 ir it is here to be obſerved, that ſo far as the Leſſor is bound by 
Leſſee, er. ſuch void or voidable Leaſe, ſo far alſo the Leſſee, his Exccutors or 
bound alike. Aſſigns, which of them have the Intereſt, are bound thereby, ang no. 
farther ; therefore when the Leaſe is not void without Entry, if Rent 
be in arrear aſter the Death of the Predeceſſor, the Succeſſor hath Re. 
medy to recover ſuch Arrears, if he doth chuſe to affirm the Leaſe; 
but if the Leaſe be abſolutely void, the Succeflor hath no Remedy at 
Law for any Rent incurred after the Death of his Predeceſſor. Paſch, 
39 El. Overton v. Sydal. Popham 121, and by Anderſon. Mich. 31 
& 33 El. C. B. Carter and Claycole's Caſe. 1 Leonard zog. So in like 
Manner the Leſſee of a voidable Leaſe, after the Death of the Leſſor, 
may maintain an Action of Treſpaſs againſt the Stranger who ſhall en- 
ter or do any other Treſpaſs upon the Land before the Leaſe be acu- 
ally avoided ; by Periam in the ſaid Caſe of Carter and Claycole. 
1 Leonard 30g. And what is ſaid with reſpe& to Leaſes defective up- 
on Account of the Statutes, holds good as to Leaſes defective for want 
of due Confirmation. Trin. 7 Eliz. Dyer 239, and by Doadderidge. 
Paſch. 14 Fac. B. R. Maund v. French. 1 Rolls Rep. 361, 
Affirmance Though, as hath been ſaid, a Leaſe may be affirmed by the Ac- 
by 1 ceptance of Rent, yet this is to be underſtood to hold true only when 
TOY the Rent is duly accepted ; thercfore, if a Biſhop doth accept of Rent 
before Reſtitution of the Temporalities, this Acceptance ſhall not con- 
clude him or bar him of Entry. Paſch. 19 Fac. B. R. the Biſhop of 
Oxford's Caſe, Palmer 175. So when a Maſter of a College, or any 
Head of a Corporation aggregate, doth accept a Rent payable by 
a voidable Leaſe, this ſhall not affirm the Leaſe during ſuch Maſter or 
Head's Life or Continuance, that is, unleſs ſuch Maſter, &c. had an 
Authority from the Corporation to accept the ſame ; for inaſmuch as 
ſuch Bodies Politick do conſiſt of many, the Maſter alone cannot de 
veſt any Right, which is as much in the Fellows or other Members 
of the College, &c. as in himſelf, or conclude them of their 
Entry upon any voidable Leaſe. Paſch. 13 Fac. the Caſe of the Mi 
ſter and Fellows of Magdalen College. 11 Co. 79, the ſame Calc. 
I Roll's Rep. p. 100. | 
Acceptance If a Biſhop's Bailiff of his own Head, and without any Order from 
by Biſhop's the Biſhop, doth receive Rent, (the Leaſe being voidable) this ſhall 
binding not bind the Biſhop. Dorothy Ower and Owen Price's Caſe. Trin. 
not. 3 Car. C. B. Hetley 24. But if a Biſhop doth leaſe for Life _ 
, 2, | + | | and, 
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ads, Parcel of the Manor of H. reſerving Rent, (which Leaſe for Leaſes void 
2 Reaſon is voidable, and ſhall not bing the 85 and dies, NAY 
and another Biſhop is made, and the Bailiff of the ſaid Manor doth 
come to him, and ſhew him in general Manner, that there be certain 
Rents in arrear of the ſaid Manor; upon which the Biſhop doth com- 
mand him to receive the ſaid Rents, and he receives them according- 
ly, and entreth the Rent reſerved upon the voidable Leaſe to be re- 
ceived, and after doth pay all the Rents to the Biſhop without giving 
him Notice of the ſaid voidable Leaſe, this is a good Confirmation 
thereof; for the Biſhop ought of himſelf to take Notice what Leaſes 
were made by his Predeceſſor; per Curiam. 5 Fac. Wheeler and Dam 
by's Caſe. 1 Rolls Abr. 5. 476 D. Hetley 26. 

As by the Acceptance of Rent a voidable Leaſe may be affirmed, Affrmance 
ſo may it be by diſtraining for Rent due at a Day after the Death of os — 
the predeceſſor, or by bringing an Action of Waſte againſt the Leſſee. 0 
And in caſe the Leaſe be for Life, by bringing an Aſſize for the Rent 
due after the Death of the Predeceſſor, but no Aſhze can be brought 
of a Rent reſerved upon a Leaſe for Years : For an Aſſize cannot be 
brought of ſuch 'Things whereof a Man hath a Frechold that is an 
Eſtate for Life at the leaſt, except an Aſſiæe of Darrein Preſentment, 
which, as hath been ſaid. Chap. 22, may be brought by Tenant for 
Years, or at Will. Alſo if a Parſon doth accept of Fealty from the 
Leſſee for Life of his Predeceſſor, he thereby * his voidable Leaſe 
for his own Time. Trin. 7 Eliz. Dyer 239. 42. 11 E. 3. Fitz, Ab- 
bot 9. Bro. tit. Acceptance. u. 15. a 

But on the other Hand, if a Succeſſor will make a voidable Leaſe Leaſe voided 
actually void, this he may do either by Entry, vig. where the Leaſe b Entry, &. 
is of Things corporeal and manurable, and till then the Leaſe remains 
good. Paſch. 5 Eliz. Her v. Ome. Dyer 222. Or by Claim, when 
the Leaſe is of Things incorporeal : But where a Leaſe for Years is 
made, rendring Rent, upon Condition to be void for Non-payment, 
this Leaſe ſhall not be void without Demand made of the Rent, for if 
it ſhould be otherwiſe, then were it in the Power of the Leſſee to 
make the Leaſe void at any Rent-Day he pleaſeth, -and by that Means 
to add the Wrong making the Leaſe void to that of Non-payment of 
the Rent. Mich. 31 & 32 Car. 2. C. B. Young v. Wright. I Siderfin 
7. But when by theſe Means a Leaſe is once made void, it can never 
be revived again, but remains void againſt all After-Succeſſors. Paſch. 

16 Car. Oldfield v. Plowden. Jones 454. | | ; 
As to making an Entry, this may be done either by the Party's Bai- How an Ens 
liff that would enter, ro other Perſons deputed for that Purpoſe ; n. 0 
but a Bailiff, by Vertue of his Office, cannot make an Entry for his 
Maſter without ſpecial Warrant, becauſe his Office is to manage his 
Maſters Lands, and to make the Profits thereof to his Maſter's Uſe ; 
but to gain new Land which his Maſter had not, belongs not to the Office 
of a Bailiff, Beſides, an Entry is a 'Thing which the Maſter may or 
may not make, and his Bailiff ſhall not determine his Election; in 
Eire's Caſe. Moor 52. Paſch. 5 Eliz. C. B. Ayer v, Ome. Dyer 222. 
Neither can a Corporation aggregate command their Bailiff to enter 
tor a Condition broken, unleſs it be by Deed, for ſuch Command and 
Entry without Deed is void. 2 co 43 Eliz. B. R. Dumper and 
Hy Caſe. 1 Koll's br. 5 14. E. 18 E. 4. 8. Br. Corporation 59. 
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Yet per Curiam, he that diſtrains as Bailiff of a Corporation, and is 
not Bailiff, may make Conuſance, (5c. and if the Corporation agree 
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eaſes void, thereto it 18 good without Deed, for that the Command he had to di. 
A ſtrain is not in ſuch Caſe traverſable, as was refolved in a Caſe when 

bon of the Members of the Corporation did diſtrain in the Name and 

- Right of the Corporation without any Warrant in Writing. 26 77, I 

8. Hr. Corporations, &c. 2. But a Biſhop by Word may command 

his Servant to demand a Rent, or to make an Entry. Mich. 15 Eig. 
BD. Ri Mood v. Chiver. 4 Leon. 19. 
New Leaſe And as to Corporations aggregate in the Caſe of Leaſes becoming 
ig CT void, it hath been held, that wherd a Dean and Chapter made a Leaf 

i gre- | Y | . | 

gate before for Years rendring Rent, and for Default of Payment the Teaſe to he 
any Entry void the Rent was artcar and not paid, they make a new Leafs to 
e another Perſon, ſcaled in their Chaptor-Houſe before any Entry made 
upon the firſt Leſſee, and make a Letter of | Attorney to one to enter 
and make Delivery of this. Leaſe upon the Land, this was a good 
Leaſe, although it was in this Caſe objected that the Dean and Chap- 
ter being out of Poſſeſſion, and the firſt Leſſeo in Poſſeſſion, and they 
ſetting their Seal to the new Leaſe in their Chapter-Houſe did perfect 
it as the Deed of the Corporation; ſo that there can be no other De- 
livery of it; and therefore the Leafe was void for want of an Entry 
before: the Leaſe made, and the After-Delivery by the Attorney was 
void, by reaſon it was perfect before; but it was anſwered, that, there 
was no other Means for. a Corporation to make a Leaſe but this : And 


* 


. 


| 
Gawdy ſaid, that it is not the: Leaſe or Deed of the Corporation un- 
til Delivery as of another Perſon. Hill. 31 Eliz. Willis v. Jermin. 
3 Cre. 167, the ſame Caſe, 2 Leonard 97. Yet it's ſaid to be agreed, | 
that if a Dean and Chapter put their Chapter-Seal to a Deed, this is t 
a perfect Deed thereby, without Delivery. Davis Rep. 44. b. the Dean | 
| and Chapter of :Fermes. Hill: 32 Elis. B. R. Fermin v. Millis. 2 I 
j Rolls Abr. 23. But this is to be underſtood when the Dean and Chap- t 
9 ter are in Poſſeſſion, as in the Caſe laſt put. Mich. 13 Car. B. R. ] 
5 Hud v. Gregory. 2 Roli's Abr. 24. ; 8 
1 _y and And note, That in the Caſe of a Corporation aggregate, if they ( 
| del eb Ft make a Charter of Feoffment, and a Letter of Attorney to deliver b 
Il. ney of a Con- Seifin, the Livery of Seiſin is good after the Death of him that is the f 
i gregarion Head of ſuch Corporation, but otherwiſe it is in the Caſe of the ſole I 
+. ole or ag- ; a 8 
i} gregate. Corporations; for albeit the Warrant of Attorney be indefinite, yet a 
. the Law preſcribeth that it muſt be executed in the Life- time of him If 
4 that made it, and the Death not only of the Feoffor, but alſo of the < 
15 Feoftee, is a Countermand in Law of the Letter of Attorney, and the C: 
1 Deed it ſelf is thereby become of none Effect. 1 Iaſt. 52. b tl 
1 Leaſe to And note, That it a Leaſe be made to Two for their Lives & din- h 
1 g inn tins eorum vivent!, and the Leſſees do make Partition, and then one 0 
Mi of them. of them doth dic, the Leſſor may enter into his Part ſo dying, for D 
4 there ſhall be no other Occupancy of his Eſtate, the Words & dintius B 
i eornum Viventi not being more than the Law doth ſay, and by the Par- $ 
181 tition the Jointenancy is ſevered. 30 A. 8. 2 Roll's Ar. 150. So En- 
1 try may be made for. Condition broken in the Life of the Predeceſlor, th 
| or in the Time of the Vacation, as the Heir may do for Condition fo 
4 broken in the Life of his Father; for otherwiſe it is of Conditions in hi 
| Law, as Waſte, Forfeiture, and the like. Fires Caſe. Moor 52. gr. 
| Void upon Tf a Leaſe be made with a Clauſe, that it ſhall be void upon Non- 2 


555 payment of the Rent, yet before it ſhall be void, the Leſſor ought to 
make Demand of the Rent at the Place where the Rent was made 


payable. Trin. 37 Elis. Tuikin v. Edmund. Moor 408. And as 5 a 
wy | | 6 
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Demand to be made of any Rent whereby to make a Re-entry, or Leales void, 

take Advantage of the Breach of a Condition in a Leaſe; theſe Things 74254 

are to be obſerved: Firſt, That the Demand muſt be made upon the Nun, Of « © 

Land, and at the moſt notorious Place of it, if there be a Houſe upon 1 

the Land, and the Demand muſt be made at the Houſe, and at tje 07 

Fore-door of the Houſe. Secondly, If the Rent be made payable at 

any Place from the Land, it muſt be demanded at the Place where 

by Agreement of the Parties it is to be paid, obſerving that which 

hath been ſaid before of the moſt notorious Place. Thirdly, The De- 

mand is to be made ſuch 4 convenient Time before the Sun-ſetting of 

the laſt Day on which the Rent is payable, as the Money may be num- 

bred and received. 1 Iaſt. 101, 202. Fourthly, The Demand muſt be 

certain in the Sum demanded, for if one Penny more or leſs Rent be 

demanded than is due, or if a Certainty of the Rent be not ſhewed; 

and the Day when it was due, it is not a good Demand. Moor 207. Mich. 

31 & 32 Eliz. C. B. Fabian v. Windſor. 1 Leon. 305. Dalliſon 35: 

So if there be ſeveral half Years Rent in arrcar, the Demand muſt 

not be of the whole Sum ſo behind as of one entire Rent, but the 

half Year's Rent then due muſt be demanded, and ſo much in arrear 

before; for where a Leaſe for Years was made rendring Seven Pounds 

Rent per Aumum, and there being Three Pounds behind, and at the 

next Day of Payment the Leſſor demands Ten Pounds, this was held 

to be no good Demand, becauſe the Rent and Arrear were demanded 

as an entire Sum; by RolF's. Mich. 24 Car. B. R. Allen 95. And if 

the Leſſor doth come upon the Land at any Time of the Day when 

the Rent is due and payable, and demands the Rent, and doth conti- 

nue- upon the Land till the Sun be ſet without making any other De- 

mand, yet the Demand is good enough, for his Preſence there is a Con- 

tinuance of the Demand, (per Curiam.) Or if the Leſſor after his 

Demand in the Morning doth depart off the Land, and before the 

Sun-ſet returneth, and ſtays upon the Land till Sut-ſetting, this is a 

Continuance of the Demand, and a further Demand is not neceſſary; 

by Mray and Catlin. But if the Leſſor doth come to the Land be- 

fore the laſt Hour and demands the Rent, and afterwards goes off the 

Land, and is not there at the laſt Inſtant of the Day, the ſame is not 

a ſufficient Demand, although that he return preſently after the Sun is 

ſet : So if the Leſlor's Attorney, viz. he whom he gives Authority to 
demand the Rent, doth before Sun-ſetting demand the Rent at the 

e capital Mefluage, and then goeth his Way, but leaves his Servant in 
the Houſe with Order, that if any Perſon did come to pay the Rent 

. he ſhould ſignifie it to him, and returneth not again till after the Sun 
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e was ſet; this Continuance of the Servant is no Continuance of the 

x [© Demand, for that the Attorney was but as a Servant himſelf in this 

r [MW Bulineſs, and therefore could not appoint another in his Stead. Michi. 

- WK '5 £4z. B. R. Wood v. Chiver. 4 Leonard 179. 

If a concurrent Leaſe be made, and there be a Covenant therein, WhepaCere- | 


that if the Leſſee without the Licence of the Leſſor and his Succeſ- one 


15 
n lors ſhall grant over his Eſtate, it ſhall be lawful for the Leſſor and Leaſe. 
n his Succeflors to re- enter; in this Caſe, although the Leſſee doth 
| grant over his Eſtate without Licence, yet the Leſſor cannot enter 
1- during the firſt Leaſe. Mich. 1 & 2 Ph. & Mar. Eruley v. Jalron. 
0 Mer. 7 | | | | 
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Leales void, Tho' Entry is tho Means of making a voidable Leaſe void, as alſo of 
eecgaining an Eſtate that was aliened by the Predeceſſor, c. yet at the 
The Effect Common Law, itt the Caſe of Allenation, Entry was not always lawfi 
of a Diſeou- r of any Effect, that is, where there was & Diſcontitiuatice ; for the Ef. | 
tinuance. fpct of Diſcontifitiante is commonly thus, that it prevents a Man from 


entring upon the Land or Tenements alienated by his own Authority, but 
he muſt bring his Action, and ſeck to recover his Poſſoſſion by Law, But 
at Common Law every Eccleſiaſtical Perſon was not capable of making 
a Diſcontinuance, but only thoſe that had an abſolute Right or Fg 
in their Poſſeſſions, as Biſhops, Ge. but not Parſons, Vicars, Prebongs 
nor any others. that are preſentative, and have but a qualified Right; 
for the Succeſſors of ſuch might ever havo entred, and were not di. 
ven to their real Action by any Act of their Predeceſſors. Paſeh. 4 Cry 
C. B. Johnſon's Cafe. Hetley 88. But at this Day, neither a Biſhop, 
Dean, Maſter of an Hoſpital, & c. that have the Fee and Right in 
them, can diſcontinue any of their Poſſeſſions, or bar their Succeſſor; 
if of Entry, Or. by reaſon of the Statutes of 1 & 13 His. 1 Inft. zun. 
i * a. Paſch. 2 Car. C. B. Vater v. Jackſon, 1 Rolls Abr. 633. And i 
1 ; is to be obſeryed, that the Remedy is ever agreeable to the Right, 
f therefore a Biſhop, Dean, Maſter of an Hoſpital, or the like, tha 
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1 —. e hath a College and Common Seal, ſhall have a Writ of Right, which | 
BY _ the Right. js the higheſt Remedy the Law gives; for that they have the higheſt 
1 Eſtate, and they ſhall not have Aid in reſpect of their high and large E. 6 

ſtate, albeit any of them be pteſentable; but a Dean that is collatiye ; 


ſhall have Aid of the King, but a Parſon or Vicar cannot have a J 


N * Right, the higheſt Writ that they can have is the Myit of Juris i 
l 4 Juris utum Nen t Iuſt. Te? 1. b. 342. 4. and this lies for the Succeſſor of eve. q 
{in N TY ry Parſon or Vicar who have not the abſolute Right in them, and 1 
* Right. cannot maintain a Vit of Right, but not for the Succeſſor of a Pe- d 
Wl bend or Provoſt in a Cathedral Church without the Conſent of the it 
1 Chapter; eſpecially where the Body of the Prebend or Provoſtry is a v 
3 | Parſonage, and not a Lay-Fee. And many Books prove that they ſi 
| ſhall have Aid of the Biſhop, as Patron and Ordinary, in any Action ſi 
* in which they ſhall be charged, and fo all Clerks preſentative ſhall L 


i have Aid of their Patrons and Ordinaries. 1 Roll's Abr. 175. Trin.) 
} Eliz. C. B. Hoderhins v. Tucker. Dyer 239, though the Patron be 
within Age. 1 Rolls Abr. ie And if there be many Patrons, as Co- 


parceners, though they make Compoſition to preſent by Turns, they 

ſhall have Aid of them all. Lancaſter v. Lucas. Mich. 32 & 33 Eliz. 

PB. R. 1 Leonard 234. Harris's Caſe. Noy 11, and ſo it is if a fit 

of Annuity be brought againſt the Parſon, ibid. in theſo Caſes, and the 

like, he muſt pray Rig of the Ordinary when he prays Aid of his Pa- 

tron; for when an Annuity was brought againſt a Parſon, who prayed 

Aid only of the King, it was agreed by the Court to be ill, becauſe 

|  , he did not pray Aid alſo of the Ordinary, for it is all one in the Caf 
| aw +7 _ of the King as of a common Patron. Harris's Caſe. Noy 11. But the 
dudted, E. Parſon who prays in Aid muſt be as well inducted as inſtituted, for 
when he prays in Aid of the Patron and Ordinary he ought to fay, 

that he is a Parſon #zparfogce of his Church, and found his Church 
diſcharged of this Annuity, (5c. which he cannot ſay without In 

duction. Hare v. Bickley. Trim. 20 Hlig. C. B. Plocuden 5 29. | 

No Aid after If a Writ of Annuity be brought againſt a Parſon that prays in Aid 


* ctault, of the Patron and Ordinary, who being ſummoned make _— . 
oh udg” 
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Chap. XLV. The Complete Incumbent. 
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Judgment is given againſt the Defendant by Action tried, or Confeſ. Leaſes void, 
fon, Default of the Parſon after Appearance ; he himſelf in a Scire AR 
Facias after ſhall not have Aid, neither ſhall the Succeſſor have it, 
ir the Scire Fucias be afterwards brought againſt him upon this Judg- 
ment. Br. tit. Aid 29 & 76. Jenkins Cert # Caſe 98. 2 51. Cent. 2. 
Caſe 15. P. 61. 29 E. 3. tit. Scire Facias in Fitz. 152. contra Br. tit. 
Aid 24. & 72. After Judgment in Annuity once had, a Scire Facias 
upon this Judgment ſhall be only brought for the Recovery of Arrear- 
ages incurred before, and the Arrearages incurred pendant the Writ 
ſhall be recovered by the Scire Facias; and if the Annuity be deter- 
mined, a Scire Factas doth not lie for the Arrears, but an Action of 
Debt, for a Scire Facias is in the Place of a Writ of Annuity. Zex- 
bins Cent. 1. Caſe 98. p. 51. If the Parſon in a Writ of Annuity 
hath Aid of the Metropolitan Guardian of the Spiritualities as Ordi- 
nary, he ſhall not have a new Aid of a new Biſhop when created ; 
ſo if he hath Aid of the Ordinary, who dies, he ſhall not thereupon 
have Aid of the Metropolitan, Warden of the Spiritualities, nor of 
the ſucceeding Biſhop. 1 Rolls Mr. 188. A Defendant in a Writ of 
Annuity pleaded, that the Biſhop was Patron of the Benefice charged, 
and that his Temporalities were in the Hands of the King, therefore 
prayed Aid of the King, and of the Biſhop as Patron and Ordinary, and 
of the Dean and Chapter, for that the Parſonage appertained to the 
Chauntor as one of the Chapter, and Aid was granted of them all; 


Br. tit. Aid. u. 18. 3 
And note, That ſuch Perſons as have not the meer Right in them, Judgment a- 


but a qualified Right, as Parſons, Prebends, &c. if they be barred in 8 
a real Action without making them Parties who have Intereſt, yet this Right, exc. 
ſhall not bind the Succeſſor, but that he in a new Action of the ſame 
Nature brought ſhall falſify the Recovery ; neither is a Judgment given 
in ſuch Caſe any Diſcontinuance, but the Succeſſor may enter; other- 
wiſe it is of an Abbot, Biſhop, or the like, who have the entire Fee- 
ſimple in them; for their Succeſlor at the Common Law ſhall not fal- 
ſify in a Scire Facias or new Action of the ſame Nature. 'The ſame 
Law when Recovery is had againſt them, for it hath been adjudged, 
that in a Mrit of Right againſt a Parſon who after the Miſe joined 
made Default, whereupon — was given againſt him; yet the 
Succeſſor might have Juris utrum, becauſe he had not the meer Right, 
nor had prayed in Aid of the Patron and Ordinary. And if a Parſon, 
Vicar, or Prebend; Oc. loſe by Default in a real Action, he himſelf 
may have a Juris utrum, for that is his J/rit of Right, as is ſaid. 
Regiſt. 32. h. And it would be againſt Reaſon that he ſhould have 
no Remedy in ſuch Caſe, the ſame being the Right of the Church, 
which is favoured in Law. Mich. 40 & 41 Fliz, C. B. Ferrer's Caf: 
But ſee more concerning this Matter, 1 Ross Abr. tit. Aid. & Br. 


tit. Aid, 6} del Roy. 
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The Clergy-Man's Law: Or, Chap. XII 


Tithes. | | 972 | 0, 
Mo C H AP. XLVI. 
Tithes, of what due. Tithes in London, hay 
payable. Tithes of Houſes. 

Aving ſhewed what are the Effects of a legal Poſſeſſion of an Ec- 
8 clcfiaſtical Beneſice or Promotion, and what Eſtates, Grants, and 
other Church Leaſes, may be made thereof; I am further to ſpeak of the Profits them- 
Duties. ſelves, and to ſhew what the Profits be that may belong to any Fecleſ- 

aſtical Benefice or Promotion. Theſe (not to ſpeak of Lands, of which 
nothing need to be ſaid in this Place) do principally conſiſt of Tithes: 
As to which, Two Things in general are only needful to be ſhewed; 


Firft, For what, and of what Things, Tithes ought, or ought not to 
be paid. Secondly, What Remedy the Law hath given the Owner for 
the Recovery of them, and other Church Duties, being detained, 
Tithes ought As to the Firſt, it muſt be noted, that de Jure communi Tithes are 
daid o to be paid for ſuch Things only which do yield a yearly Increaſe by 
varries the Act of God, and therefore of common Right no Tithes are to be 
paid of Quarries of Stone or Slate, for that they are Parcel of the 
Freehold, and the Parſon hath Tithes of the Graſs or Corn which 
grow upon the Surface of the Land in which the Quarry is. Paſch, 
34 Eliz. C. B. Ii, v. Mats. 3 Cro. 277, fame Caſe. Moor 908. Hill, 
11 Fac. B. J. Per Curiam. 1 Rolls Abr. 637. 26 Eliz. B. R. Daw 
v. Mollins. 2 Leon. 79. Nor for Coal. Hill. 14 Fac. B. R. by Hauh- 
ton. 1 Rolls Mr. 637. Paſch. 34 Elis. Lib. v. Watts. Moor 908. 
Nor of Turf which is to burn. Hill. 14 Fac. B. R. by Haughton, and 
Hill. 11 Fac. B. R. Per Curiam. 1 Roll's Abr. 637. Mich. 28 & 29 
Eliz. B. R. Godbolt p. 44. Nor for Lime. Mich. 13 Fac. C. B. The 
mas and Perrie's Caſes. Per Curiam. 1 Roll's Abr. 637. 2 Inſt. 651, 
Hill. 21 & 22 Car. 2, Amiers v. Chambers. 2 Keb. 596, and Ray 
mond 425. Yet of a Lime-Kiln by Cuſtom Tithes ſhall be paid. 
1 Rolls Abr. 642, and fo by Cuſtom Tithes ſhall be paid of white 
Salt. Trin. 16 Fac. B. R. Jones and Goward's Caſe, 1 Roll's Aly. 
642. So a Modus may be of the 'Tithes of Iron Oar. Mich. 27 Car. 
2. Andrews v. Sympſon. 3 Keb. 527. No Tithes ſhall be paid for 
Brick, becauſe tis Part of the Soil, and tis ſaid to have been often ad- 
judged. Paſch. 28 Car. 2. C. B. Stout fils Gaſe. 2 Mod. Rep. 77. 
Nor for Houſes which be for Habitation, nor for other Buildings ; nor 
for any Rent reſerved upon a Demiſe of any ſuch Houſe or Building, 
being created meerly by the Act of the Party. Mich. 11 Fac. C. B. 
Doctor Grant's Caſe. 11 Co. 16. Doctor Leyfield v. Tiſdal. Hobart 
p. II. If a Man purchaſe an Houſe for 300 J. and doth fell it again 
within a ſhort Time after for 500 J. yet no Tithes ſhall be paid of the 
Gain thereof made, for this is againſt the Common Law : Reſolved 
Mich. 11 Fac. B. R. Daires and Tollin's Caſe. 1 Roll's Abr. 657. 
Cuſtoms for But though not of Common Right, yet by Cuſtom, Tithes may be 
Houſes by paid for Houſes by the Rent reſerved upon a Demiſe thereof; to 
which Purpoſe is the Caſe of Doctor Grant, which is as followeth. 
Gabriel Grant Doctor in Divinity, Parſon of the Pariſh of St. Leonard 


in Fofter-Lame, infra Præcinctum Sancti Martini le Grand, did libel 
| in 
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Chap XEVI. De Complete Incumbent. 48 7 
in the Spiritnal Court before Dr. Maſters, Official of the Dean and Tithes it" 
Chapter of 'Weſtmirfter, againſt Edward Taylor, Farmer of a great 98 

and ancient Houſe called The Denn r Houſe, within the Precinct of 
St. Martin le Grand, late Parcel of the Poſſeſſions of the Abbot of 
Weſtminſter, and alledged, that every Pariſhioner or Inhabitant having 
or occupying a Manſion-Houſe, Shops, Ware-Houſes, Cellars or Sta- 
bles, within the ſaid Pariſh of St. Leonard within St. Martin's le Grand, 
hath paid yearly every Quarter of the Year at the Feaſts of Eaſter, 
the Birth of | Chriſt, St. 7ohn the Baptiſt, and St. Michael, Time out 

of Mind, Oc. or at leaſt from the Foundation, Donation and Erection 
of the ſaid Rectory of St. Leonard, by equal Portions to the Parſons 
of the ſaid Rectory for the Time being, Nomine & loco decimarnm ſua- 
rum juxta ratam cujuſhibet viginti ſolidor redditus per annum ex qua- 
libet hujnſinodi Domo, Shopa, Sollar', Sellar', ſibe Stabulo fic tent 
ſide occupat* in preditta Parochia, duos folidos legalis Monetæ Angliæ, 

Gc. And that the ſaid Edward Taylor, and his Family, did dwell in 
the ſaid Houſe Three Years, and had poſſeſſed the fame for the ſame 
Time ſub anmudli redditu ſexdecim librarum, ſen ſaltem duodecim li- 
brarum, Gc. and fo demanded Two 'Shillings in the Pound, Gc. The 
ſaid Edward Taylor did exhibit an Information and Suggeſtion to the 
Court, that the late Abbot of Weſtarinifter, and all his Predeceſſors 
till the Diſſolution of the ſaid Monaſtery, which was 420 30 Ul. 8, 
had held the ſaid Houſe diſcharged of Tithes, and alledged the Sta- 
tute of 31 H. 8, concerning the Diſcharge of the Payment of Tithes, 
and conveyed to himſelf a Leaſe for Years, and thereupon had a Pro- 
hibition, to which the ſaid Doctor Grant appeared, and Taylor declared 
againſt him to the Effect aforeſaid, and Doctor Grant traverſed the raverſe of 
ſaid Preſcription of Diſcharge of Tithes, whereupon Iſſue was joined, Preſeription. 
and tried in London for Doctor Grant : But it was moved by Taylor's 4 
Counſel, that upon the ſaid Libel no Conſultation ought to be granted, 
for of common Right no 'Tithes ought to be paid for Houſes of Habi- 
tation, nor for any Rent reſerved upon any Leaſe of them; for Tithes 
ought to be paid of Things which grow and renew Year by Year by the 
Act of God. Regiſt. 53. B. F. N. B. 54 tit. Diſmes 16, and not for Dwel- 
ling-houſes, or Rents iſſuing out of Lands reſerved, and created only 
and mcerly by the Act of the Party; and therefore in the City of 
London the Parſons have Two Shillings Eight Pence in the Pound, (5c. 
in the Name of Tithes; but the ſame is by Decree made 4770 1535, 
which is enacted and confirmed by Authority of Parliament, Arno 37 
H. cap. 12, But St. Martin's le Grand is not included within the ſaid St. Martin die 
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3 . Grand 
Decree and Act; for tho' the ſame is within London, yet z is not of it, „ichin the 


and therefore it remaineth at the Common Law. And in 30 E. z. Decree for 

/ol. 1. a. & 38 E. z. fol. 13, by Finchden it is ſaid, that the Profits of London. 

the Churches in London are the Oblations and Obventions. But it 

was refolved by the whole Court, that a Conſultation ſhould be grant- 

cd, for it may have a lawful Beginning ; for it may be, that for all 

the Tithes of Land upon which the Houſes are built, this Modus Me- 

C2m:07d; hath Time out of Mind been paid, and although the ſame 

be after built, that ſhall not take away the Right of the Parſon in 

ſuch Caſe ; and becauſe it might have a lawful Beginning, and the 

lame hath been uſed Time out of Mind, Oc. for this Cauſe it was 
refolved that a Conſultation ſhould be granted. It was alſo reſolved, 
that for this Cuſtomary Payment of Monies he might ſue in the Ec- 


clefiaſtical Court, becauſe it is in the Name of Tithes, ig. Modus Deci- 
N mamndi 
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488 he Clergy-Man's Lau: Or, Chap. XLVI 
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Tithes in nandi, and every ancient City and Borough hath for the moſt Part ſuch 
; 8 Cuſtom de modo Decimandi for their Houſes for the Maintenance of 
D their Parſons. And as to the Opinions of 30 E. 3. & 38 E. 3. it was ſaid, 
that Obventio dicitur ab obveniendo, and includeth Oblations, Rent; 
and other Revenues, - which may well agree with the Reſolution be. 
fore, and a Conſultation was granted. Mich. 11 Fac. C. B. Dr. Grant 
Sale 11. re N 2 inn Te. ein A 20h 
Dr. Lyefeld's And afterwards Doctor Lyefield, Parſon of St. Clements without Tem. 
Care for ple-Bar, which is alſo out of London and the Liberty thereof, ſyeq 
Stables for Tithcsof certain Stables; and libelled, that by common Right, and by 
Preſcription Time out of Mind, the Parſons there uſed to have a Modus 
Decimandi for the Houſes, Stables, and Buildings, that is to ſay, af. 
ter the Rate of the 'Tenth Part of the yearly Rent, or the Value of 
the ſame, and upon this Surmiſe a Prohibition was granted; but the 
Caſe being after moved for the Defendant, and upon urging Dr. Grant's 
Caſe, it was ordered by the Court, that they ſhould declare upon the 
Prohibition, and fo bring the Matter to be determined judicially by the 
Court. Dr. Leyfield v. Tiſdal, Hobart p. 11. Alſo the Proviſo in the 
Statute of 2 & 3 E. 6. cap. 13, doth ſuppoſe that ſuch Modus may be, 
which is this: Pꝛovided always, and be it enacted by the Authozity a. 
fozeſaid, That this AX, oz any Thing therein contained, ſhall not ex, 
tend in any wiſe to the Anhabitants of the City of London and Can- 
terbury, and the Suburbs of the ſame, noz to any other Town 0; 
Place that hath uſed to pay their Tithes by their Houſes, otherwiſe 
than they ought o2 ſhould have done befoze the making of this act; 
any Thing contained in this Aq to the contrary in any wiſe notwith- 
ſtanding. But it is ſaid to be ruled, Tyin. 31. Elis. in the Lady 
Greſham's Caſe, where one preſcribed to pay yearly by the Hands of 
i Preſcriptions Two Perſons inhabiting in ſuch Houſes, Four Pence to the Vicar, in Sa- 
| 't he Hoylhe tisfaction of all Tithes, that the Preſcription was not good, for the 
41 wa” Houſes may decay, or none may live in them, ſo nothing ſhould be 
paid. Trin. 3 Eliz. B. R. Perry v. Sean. 3 Cro. 139. Yet if a Cu- 
{tom be, that the Inhabitants of a Pariſh ſhall pay in full Satisfaction 
of all Tithes, after the Rate of the Tenth Part of the yearly Rent 
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11 or Value of their Land and Houſes, whilſt any ſhall remain there, it is 
i good]; for in ſuch Caſe, the Rent of the Houſe with the Land is but 
F 1 the Mcaſure of the Rate to be paid in Money. But a Suggeſtion that 
F all the Occupiers of Land within ſuch a Vill have uſed to pay 25, 64, 
#4 | in full of all the Tithes of the ſaid Vill, was held by the Court not 
11 to be good, there being no Remedy to compel any that refuſe to con- 


tribute; but if it had been that quilibet Occupator had uſed to pay, it 
had been good. Mich. 19 Car. 2. Keb. 280. So a Cuſtom, that all 
| Occupiers and 'Tenants that are Inhabitants in any Place out of the 
i Pariſh, ſhall pay to the Vicar 4d. for every Acre, was held an unrea- 
| ſonable Cuſtom, not being fixed to the Land, nor to any Perſon cer- 
tain. Mich. 15 Car. 2. 1 Keb. 602. | | 

1 Cuſtom in But a Cuſtom to pay for Tenants and Occupiers of Land ſo much 
1 Diſcharge of in Diſcharge of Tithes, was held good, it being in Diſcharge only, and 


FORE not claiming any Intereſt. Hill. 5 V. & M. C. B. SCopp. v. Peacocke, 
3 Ledi. 386. FH 

Tithes of But the Tithes of Houſes in Londom are ſettled by Statute-Law, for 

Houſes in jt hath been enacted as followed: There of late Time Contention, 

Lenden. Strike and Gariance hath riſen and gꝛown within the City of Lon- 

don, and the Liberties cf the lame, between the Parſons, hay w 
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Chap. XLVI. 7he 


Curates of the lat City. and the Citizens and Inhabitants of the 
ſame, fo: and concerning the Payment ok Tythes, Oblations, and o⸗ 
ther Duties within the ſaid City and Liberties ; fo2 appeaſing whereof, 
a certain Oder and Decree was made thereof by the moſt Reverend 
Father in God, Thomas "Archbiſhop of Canterbury, Metropolitan, 
Chief Pꝛimate of all England, Thomas Audley Knight, Lozd Audley 
of Walden, and then Lozu Chancelloz of England, now deceaſed, and 
other of the King's Majeſty's moſt honourable Pzivy Council, and al- 
ſo the King's Letters Patents and Pꝛoclamation was made thereof, 
and direey to the ſaid Citizens concerning the ſame ; whereupon it 
was after enacted in the Parliament holden-at Weſtminſter by Þ20z0ga- 
tion the Fourth Dap of February, in the Twenty ſedenth Pear of 


Parliament, That the Citizens and the Jnhabitants of the ſame City 


City and Suburbs all ſuch and like Sums of Yoney fo2 Tythes, Ob⸗ 
lations, and other Duties, as the ſaid Citizens and the Anhabitants 
by the O2der of the ſaid late Low Chancelloz, and other the King's 
moſt honourable Council, and the King's ſaid Pzoclamation, paid o: 
ought to have paid by Fo2ce and Gertue of the (aid Ozder at Eaſter, 
which was in the Pear of our Lozpd God M DXXXV. and the ſame Pay- 


other Oꝛder o: Law ſhould be made, publiſhed, ratified, and confirmed 
by the King's pighnels, and the Two and thirty Perſons by his Gꝛace 
to be named, as well fo? the full Eſtablichment concerning the Payment 
of all Tythes, Oblations, and other Duties of the Jnhabitants within 
the ſaid City, Suburbs and Liberties of the lame, as foz the making 
of the other Eccleſiaſtical Laws of this Realm of England; and that 
every Perſon denying to pay, as is afo:eſatd, ſhould by the Command- 
ment of the Mapoz of London ko the Time being be committed to 
Paiſon, there to remain until ſuch Time as he o: they ſhould have a- 


and other Duties, as fs afozeſaid, as in the laid Act moze plainly ap- 
peareth : Sithen which At divers Uariances, Contentions and Strikes 
are newly riſen and grown between the latd Parſons, UAicars and Cu- 
rates, and the ſaid Citizens and Jnhabitants touching the Payment of 
the Tythes, Oblations, and other Duties, by reaſon of certain TWlozds 
and Terms ſpecified in the ſaid Ozder, which are not ſo plainly and 
fully ſet fozth as is thought convenient and meet to be: Foz ap- 
pealing whereof, as well the ſaid Parſons, Utcars and Curates, as 
the ſaid Citizens and Inhabitants, have compꝛomitted and put them- 
ſelves to ſtand to ſuch Dzder and Degree touching the Pꝛemiſſes as 
ſhall be made by the ſaid Right Reverend Father in God, Thomas 
Archbiſhop of Canterbury, Metzopolitan and Pzimate of England, the 
Righr Honourable Sir Thomas Wryotheſly Knight, Loꝛd Wryotheſly 
and Lo:d Chancelloz of England, the Right Honourable Thomas 
Duke of Norfolk, Low Treaſurer of England, the Right Honour- 
able Sir William Pawlet Knight, Low St. John, Lozd Preſident of the 
Council, and Lozd G:eat Maſter of the King's moſt honourable Houl- 
hold, the Right Ponourable Sir Jobn Ruſlel Knight, Lozd Ruſſel, 
and Low Pꝛiby Seal, the Right Honourable Edward Earl of Hert- 


Ciſcount Liſle, Þigh Admiral of England, Sir Richard Liſter Rnight, 
Citef Juſtice of England, Sit Edward Montague Knight, Chief ale 
e | eee 5 ice 


ford, Low Great Chamberlain of England, the Right Honourable John 


——— 


Tithes in 


London. 


the King's Mafeſty's moſt Noble Reign, by Authozity of the ſame 
ſhould, at Eaſter then next coming, pay unto the Curates of the ſaid 


ments ſo to continue from Time ta Time, until ſuch Time as any 


greed with the Curate oz Curates koz their ſaid Tythes, Oblations, 


— 


Remedy by 
further Re- 
ference. 
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© © flon'to be had any made touching 0 thy 

Intent to have a ful Peace and perfect End between the ſald Patti 
2 thetv:Heirs and -Succeſſozs, touching the laid Tythes, Oblations, and 
Enaed by gther Duties fox eber, Be it enacted by Authoity of this pꝛelent 


chat the Be- dec kord and romuden by the lone namen Archbiſhop, Loꝛdg and Knights! 
cree to be 0} AUP Sir of ehem bokoje-the Firſt Dax of March next enſuing, o 
be enrolled, FOX und Concerning the Payments of the Tythes, Oblations, and g 
Duties within the 'faid City, and the Liberties of the fame, and en. 
tollen in the King's' High Court of Chancery of Recozd, ſhall tand, 
temain and be as an At of Parliament, and wall bind as weil all Ci. 
rizens and Juhabttants of the ſaid City and Liberties faz the Time 
being, as the cad Parſons, Uicars, Curates, and their Succeſſyg 
fo2 eber, accoꝛding to the Effex, Purpozt and Intent of the ſaid Oper 
and Decree (0 to be made and entolled; and that every ]erſon deny, 
ing to pay any of his oz their Tythes, Oblations, oz other Duties 
contraty to the ſald Decree to be made, ſhall by the Commandment 
of the Bayoz of London fo2 the Time being, and in his Default o; 
Negligence, by the Loꝛd Chancelloz, of England fo; the Time being, 
be committed to Pꝛiſon, there to remain till ſuch Time as he oz they 
have agreed with the Curate and Curates fo? his oz their ſatd Tythes, 
Oblations, and other Outfes, as is afozeſaid. 


OE The Decree. 


A, tonching the Payment of Tithes in the City of London, and the 
Liberties of the ſame, It is fully ordered and decreed by the moſt Reve- - 
rend Father in God, Thomas Archbiſhop of Canterbury, Primate and 
Metropolitan of England, Thomas Lord Wryotheſley, Lord Chancel- 
lor of England, William Lord St. John, Preſident of the King's Ma- 
47 55 Council, and Lord Great Maſter of his Highneſss Houſhould, 
John Lord Ruſſel Lord Privy Seal, Edward Earl of Hertford, Lord 
Great Chamberlain of England, John Viſcount Liſle, High 4dmiral f 
England, Richard Liſter Knight, Chief uſtice of England, and Ro- 
ger Cholmley Knight, Chief Baron of his Graces Exchequer, this 
preſent 24th Day of February, Anno Domini, ſecundum ' curſum & 
computationem Eccleſiæ Anglicanæ, Milleſimo quingenteſimo quadra- 
geſimo quinto, according to the Statute in ſuch Caſe lately provided. 
That the Citizens and Inhabitants of the ſaid City of London, and 
Liberties of the ſame, for the Time being ſhall yearly, without Fraud 
or Covin, for ever pay their Tithes to the Parſons, Vicars and Curates 
of the ſaid City, and their Succeſſors for the Time being, after tht 
Rate hereafter following; that is to wit, Of every Ten Shillings Rent 
by 'the Tear of all and every Houſe or Houſes, Shops, Ware-houſes, 
Cellars, Stables, and every of them within the ſaid City and Liberty 
of the ſame, Sixteen Pence ob. And of every Twenty Shillings Reut 


by the Tear of all and every ſuch Honſe and Houſes, Shops, Mate. h 
houſes, Cellars, and Stables, and every of them within the ſaid City and 9 
Liberties, To Shillings and Nine-pence. And ſo above the Rent of 7 
Twenty Shillings by the Tear, aſcending from Ten Shillings to Tin t] 
Shillings, according to the Rate aforeſaid | al 


| Item, 
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Chap. XLVI. The Complete Incumbent. 491 


Item, That where any Leaſe is, or ſhall be made of any Dewellins- Tithes in 
houſe or Howſes, Shops, Ware-houſes, Cellars, or Stables, or any of on. 
them, by Fraud or Covin reſerving leſs Rent than hath been accuſtom- Upon Fran: 
el, or #5, or that any ſuch Leaſe ſhall be made without any Rent re- dulenr 1 
ſerocd upon the ſame, by reaſon of any Fine or Income paid beforehand, © 
or by any other Fraud or Covi ; that then in every 2 Caſe the Te- 
want or Farmor, Tenants or Farmors thereof ſhall pay for bis or their 
Tithes of the ſame after the Rate aforeſaid, according to the Onality 
of ſuch Rent or” Rents as the ſame Houſe or Houſes, Shops, IWare- 
houſes, Cellars or | Stables, or any of them, were laſt letten for, with- 
out Fraud or Covin, before the making of ſuch Leaſe. 
Item, That every Owner or Owners, Inheritor or Inheritors, of any 
Dewelling-houſe or Honſes, Shops, Mare-houſes, Cellars or Stables, or 
any of them, within the ſaid City and Liberties, inhabiting or occu- 
Ning the ſame himſelf, or themſelves, ſhall pay after ſuch Rate or 
Tithes as is aboveſaid, after the Fran of ſuch yearly Rent as the 
ſame was laſt letten for, without Fraud or Covin. 
Item, F any Perſon or Perſons have taken, or hereafter ſhall take, Leſſees awel- 
any Meaſe or anſion-place by Leaſe, and the Taker or Takers there- ling in Part 
of, his or their Executors or Aſſigns, doth or ſhall inhabit in any esche Houſes 
Part thereof, and have or hath within Eight Tears laſt paſt before this © 
Order, or hereafter «il or fhall let ont y Reſidue of the ſame ; that 
then in ſuch Caſe the pri pole Farmor or Farmors, or firſt Taker or 
Takers thereof, his or their Executors or Aſſigns, ſhall pay his or their 
Tithes after the Rate aforeſaid, according to his or their Ouantity 
therein, and that his or their Exerutors, Aſſignee or Aſſignees, ſhall 
pay his or their Tithes after the Rate aboveſaid, according to the 
Onuantity of their Rent by Tear. | 
And if that any Perſon or Perſons have, or ſhall take divers Man- it divers 
from-houſes, Shops, IPare-houſes, Cellars or Stables, in one Leaſe, and Houſes, ere. 4 
letteth or ſhall let out to one or more of the ſaid Houſes, and keepeth o 0 
or ſhall keep one or more in his or their own Hands, and inhabiteth 1 
or inhabit in the ſame ; that then the ſaid Taker or Takers, and his 410 
or their Executor or A{ſienes, ſhall pay his or their Tithes after the 6 * 
Rate above(aid, according to the Onantity of the yearly Rent of ſuch 
Manſion-houſe or Houſes retained in his or their Hands: And that 
his Aſſignee or Aſſignees of the Reſidue of the ſaid Manfion-houſe or 
Houſes ſhall pay his or their Tithes after the Rate aboveſaid, according 
to the Quantity of their yearly Rents. + 
Item, F ſuch Farmor or Farmors, or his or their Aſſigns of any 
Manfion-bouſe or Houſes, Ware-houſes, Shops, Cellars or Stables, hath 
at any Time within Eight Tears laſt paſt, or ſhall hereafter let over all 
the ſaid Manſiou-houſe or Houſes contained in his or their Leaſe to 
one Perſon, or to divers Perſons ; that then the Inhabitants, Leſſees or 
Occupiers of them, and every of them, (hall #9 their Tithes after the 
Rate of ſuch Rents as the Inhabitants, Leſſees, or Occupicrs, and 
their Aſſignee or Aſſignees have been or ſhall be charged withal, without 
Fraud or Covin. 8 / 3 
Item, F any Deelling-houſe within Eight Tears laſt paſt was, or Of Houſes 
 bereafter ſhall be converted into a Mare-honſe, Store-houſe, or ſuch like, g9n"<rted, 
or if a Mare-houſe, Store-houſe, or ſuch like, within the ſaid Eight 
Tears, was or thereafter ſhall be converted into a Develling-honſe ; that 
then the Occupiers theregf ſhall pay Tithes for the ſame after the Rate 


above declared of Manfiou-honſe Rents. 
| Eee e 2 Item, 
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Tithes in 
London. 
L e 


- 
.* + 


Houſes di- 
vided into 
ſmall Par- 
cels. 


Gardens for 
Pleaſure, 


Gardens di- 
vided. 


Item, That chere any Perſon ſhall demiſe any Dye-houſe or Breg. 
houſe with Implements convenient and neceſſary for Dying or Prog. 
ing, reſerving a Rent upon the ſame, as well in reſpect of ſuch Inple. 
ment as in reſpett of ſuch Dye-houſe or Brew-houſe ; that then the 
Tenant ſhall pay his Tithes after ſuch Rate as is aboveſaid, the Thi, 
Penny abated : And that every principal Houſe or Houſes with x, 
or Wharf, having any Crane or Gibit belonging to the ſame, ſhall 44 
after the like Rate of their Rents as is aforeſaid, the Third Penny 
abated ; and that other har belonging to Houſes, having no Crane 
or Gibit, ſhall pay for his Tithes as ſhall be payed for Manſion-houj 
in Form aforeſaid. 

Item, That where any Manfion-houſe with a Shop, Stable, JVare-houſ; 
hanf with Crane, Timber-yard, Teinter-yard, or Garden, belonging 
to the ſame, or as Parcel of the ſame, is or ſhall be occupied together 
that if the ſame be hereafter ſevered or divided, or at any Time with. 
in Eight Tears laſt paſt were ſevered or divided; that then the Fur. 
mor or Farmors, Occupier or Occupiers thereof, ſhall pay ſuch Tithe 
as is aboveſaid for ſuch Shops, Stables, Mhare-houſes, Wharf with 
Crane, Timber-yard, Teinter-yard, or Garden aforeſaid, ſo ſevered g- 
divided, after he Rate of their ſeveral Rents therenpon reſerved. 

Item, That the ſaid Citizens and Inhabitants ſhall pay their Titles 

uarterly, that is to ſay, at the Feaſt of Faſter, the Nativity of F. 
John Baptiſt, he Feaſt of St. Michael the Archangel, and the Nativiy 
of our Lord, by even Portions. 

Item, That every Honſholder paying Ten Shillings Rent, or abort, 
ſhall for him or her ſelf be di changed of their Four Offering-Days: 
But his Miſe, Children, Servant, or others of their Family, taking 


their Rights of the Church at Eaſter, ſhall pay Two Pence for their 


Four Offering-Days yearly: 


Provided always, and it is decreed, That if any Houſe or Houſes 


ehich hath been, or hereafter ſhall be letten for Ten Shillings Rent by 
Tear or more, be or hath at any Time within Eight Tears Taft paſſed, 
or hereafter ſhall be divided and leaſed into ſmall Parcels or Members 
yielding leſs yearly Rents than Ten Shillings by Tear ; that then the 
Owner or Otners, if he or they dwell in any Part of ſuch Honſe, or 
elſe the principal Lefſee and Leſſees, if the Owner or Owners do nt 
dwell in ſome Part of the ſame, ſball from henceforth pay for his or their 
Tithes after ſuch Rate of Rent as the ſame Houſe was accuſtomed t0 
be letten for before ſuch Diviſion or Dividing into Parts or Members. 
And the Under-Farmor or Farmors, Lefſee and Leſſees, to be diſcharg- 
ed of all Tithes for ſuch ſmall Parcels, Parts or Members rented at 
leſs yearly Rent than Ten Shillings by Tear, without Fraud or Coin, 
paying T wo-pence apicce yearly for Four Offering-Days. 

Provided alway, and it is decreed, That for ſuch Gardens as appr 
tain not to any Mamſion-houſe, and which any Perſon or Perſon! 
holdeth or ſhall hold in his or their Hands for Pleaſure, or to his our 
Uſe ; that the then Perſon fo holding the ſame, ſhall pay no Tithes fot 
the ſame: But if any Perſon or Perſons which holdeth or ſhall hold « 
ny ſuch Garden, containing half an Acre or more, doth or fhall make 
any yearly Profit thereof by May of Sale; that then he or they ſhall pu 
Tithes for the ſame after ſuch Rate of his Rent, as is herein fit 
above ſpecified. —_ n 

Provided, alſo, That if any ſuch Gardens now being of the 777 It 
of half an Acre or more, be hereafter by Fraud or Covin divided 70 

* | 1 


- "_ 
leſs Quang or Opantities, then to pay Tithe according to the Tithes in 
ate aboweſatd. 5 | don. 
2 Provided alway, That this Decree ſhall not extend to the Houſes of Noble les 

great Men, or Noblermen, or Noble-women, kept in their own Hands, Houſes: 
d not letten for any Rent, which in Times paſt hath paid no Tithes, 
long as they ſhall fo continue unletten : Nor to any Halls of Crafts 
or Companies, ſo long as they be kept unletten, ſo that the fame Halls 
in Times paſt have not uſed to pay any Tithes. 

Provided always, and it is decreed, That this preſent Order and Sheds, e. 
Decree ſhall not in any wiſe extend to bind or charge any Sheds, Sta- *xempred, 
bles, Cellars, Ti mber-yards, ne Tinter- yards, which were never Parcel 
of any Dwelling-houſe, ne appertaining or belonging to any Derelling- 
houſe, ne have accuſtomed to pay any Tithes; but that the ſaid Citi- 
zens and Inhabitants ſhall thereof be quit of Payment of any Tithes, 
as it hath been uſed and accuſtomed. © 2 

Provided alſo, and, it is decreed, That where leſs Sum than after Accugons. 
Sixteen pence half penny in the Ten Shillings Rent, or leſs Sum than ble Rates 
Two ſhillings nine pence in the Twenty ſhillings Rent, hath been ac- 
cuſtomed to be paid for Tithes ; that then in ſuch Places the ſaid Citi- 
zens and Inhabitants ſball pay but only after ſuch Rate as hath been 


accuſtomed. | 
Item, It ts alſo decreed, That if any Variance, Controverſy or Strife, Controyer- 


do or ſhall hereafter ariſe inthe ſaid City for Non payment of any Tithes ; A oy - 
or if any Variance or Doubt ariſe upon the true Knowledge or Divi- WE 
fron of any Rent or Tithes, within the Liberties of the ſaid City, or of 

any Extent or Aſſeſſment thereof, or if any Doubt ariſe upon any other 

Thing contained within this Decree ; that then upon Complaint made 

by the Party grieved to the Mayor of the City of London for the Time 

being, the ſaid Mayor, by the Advice of Council, ſball call the ſaid 

Parties before him, and make a final End in the ſame, with 1 to 

be awarded by the Diſcretion of the ſaid Mayor and his Aſſiſtants, ac- 

cording to the Intent and Purport of this preſent Decree. 

And if the ſaid Mayor make not an End thereof within two Months 
after Complaint to him made, or if any of the ſaid Parties find them- 
ſelves agrieved ; that then the Lord Chancellor of En gland for the Time appeal tothe 
being, upon Complaint to him made within three Months then next Lord Chan- 
following, ſhall make an End in the ſame, with ſuch Coſts to be awar- oellor. 
ded as ſhall be thought convenient, according to the Intent and Pur- 
port of the ſaid Decree. 

Provided always, That if any Perſon or Perſons take any Tenement Rent leſſen- 
for a leſs Rent than it was accuſtomed to be letten for, by reaſon of ed by reaſon 
great Ruine or Decay, Breuning, or ſuch like Occaſions or Migsfor- Runs, Se. 
tunes, that then ſuch Perſen or Perſons, his Executors or Aſſigns, 

Hall pay Tithes only after the Rate of the Rent reſerved in his or their 
Leaſe, and none othewiſe, as long as the ſame Leaſe ſhall endure. Stat. 
37 H. 8. Cap. 12, | | 

Upon Motion for a Prohibition, the Cafe upon this Statute was 
this; 'That the yearly Rent of an Houſe in London, at the Time of 
the Decree made, and after, was Five Pounds, and a new Leaſe was 
made of the ſaid Houſe, rendring the Rent of Five Pounds per 47771 ; 
and over that a great Income or Fine, which was covenanted and a- Tho lame 
greed to be paid yearly the ſame Day that the Rent was paid, as a — 
Sum in groſs; but ſo much Rent might have been reſerved for the ſaid Income re- 


Houſe, as both the ſaid Five Pounds Rent reſerved, and the Sum in ſerv d. 
| groſs 
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Ouſs Omiſun Farm, but inhabited by the Owner, is Caſus Omiſſus, and ſhall pay 


494 The Clergy-Man's Law : Or, Chap. XLVI 


Tithes in groſs amounted unto; which Reſcrvation and Covenant, G c. were 
LINA made to defraud the Parſon of the true Rent of the ſaid Houſe, which 
Wo he ought to have had according to the true Intent of the ſaid Decree. 
In this Caſe, it was reſolved by the whole Court of C. B. If fo much 

Rent be reſerved as was accuſtomed to be paid at the making of the 

Decree in 37 H. 8. (whatſoever Fine or Income be paid) that the Par. 

ſon can aver no Fraud in the Reſervation of that Rent, for the Words 

of the Decree are: here any Leaſe is or ſhall be made of any Duel. 

N ” ling-honſe, &c. by Fraud or Covin, in reſerving 700 Rent than hath 
ſery'd. been accuſtomed or is paid, &c. So as if the accuſtomed Rent be re- 
ſerved, no Fraud can be alledged; for the Fraud by the Decree is 

when leſſer Rent than uſual is reſerved; or if no Rent at all he re. 

ſerved, that then Tithe ſhall be paid according to the Rent that then 

The Decree Was laſt before reſerved, for ſo are the Words of the Decree; which 
conſiſts of Decree conſiſteth of four Parts, 1g. Firſt, Where the accuſtomed 
four Parts. Rent, Gc. was reſerved; Secondly, Where the Rent was increaſed, 
there the Tithes ſhould be paid according to the whole Rent; Thirdly, 
Where leſs Rent was reſerved; Fourthly, Where no Rent was re- 
ſerved, but had been formerly reſerved ; but in this Caſe, the Parſon 
confeſleth that the accuſtomed Rent was reſerved, and therefore had 
no Cauſe of Suit. 
Secondly, It was reſolved, 'That ſuch Houſes as were never letten to 


no 'Tithes by Force of the Decree. | | 

Thirdly, It was reſolved, That where the Decree ſaith, J/here no 

Rent is reſerved by reaſon of any Fine or Income paid before-hand; 

3 Rent albeit no Fine or Income be paid, yet if no Rent be reſerved, the 
meme Parſon ſhall have his Tithes according to the Decree; for that is put 
but for an Example, or Cauſe, why no Rent is reſerved, and whether 

any Finc or Income were paid or no, is not material as to the Parſon, 

and a Prohibition was awarded to the Court of the Chancellor of the 

Biſhop of London to ſtay the Plaintiff's Suit there. Mich. 5. Fac, 

7 857 and Eire v. Bell, Parſon of St. Michael Oncenhith, 2 

Inft. 659. | |: | 

And Note, 'That it hath been held by the N that a Houſe in 

London, which was Part of the Poſſeſſions of a Priory, that was dif- 

. charged of paying Tithes of their Poſſeſſions, was by the aforeſaid Sta- 
tute charged with Tithes, according to the Ordinance there; for be- 

fore that Statute, no Dwelling-houſe was chargeable with Tithes, be- 

cauſe no profit ariſeth of it, and only Noblemens Houſes are ex- 

cepted. Paſch. 34 Elis. B. R. Green v. Piper. 3 Cro. 276, and Moor 


| 912. | | 
Half yearly Alſo it hath been reſolved, that a Rent for half a Year, and after- 
Rent. wards for another half Year, is a yearly Rent within the Meaning of 


the Decree ; and that as the ſame was laſt let, is not intended laſt before 
the Decree, but before the Demand of the Tithes; yet if Leſſee for 
Life leaſeth for Years to A. reſerving Rent, that Rent reſerved by the 
Leſlze ſhall not conclude and bind him in the Reverſion to pay Tithes 
according to that Rule. Hill.; Fac. B. R. Doctor Mendhonuſe. v. 
Doctor Taylor, Noy 130. 
Ik̃ff a Suit be brought in the Spiritual Court for the Tithes of the 
z 2 Rent of Houſes in Londons, a Prohibition lies, for by the Statute 37 
. H. 1. cap. 12, the Suit ought to be before the Mayor of London, by 
Complaint in Writing, and not by Word of Mouth only, in * of 
I | | a Mon 


\ 


. HALT 
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a Monftrans de Droit, declaring all the Title; and if the Suit be in Tithes in 


may grant a Prohibition, and yet that Court hath not Power to med- 
dic with Tithes in London. Hill. 5 Fac: B. R. Doctor Mendhonſè v. 
Doctor Taylor, Noy 130. Skidmore and Eire v. Bell. 2 Toft. 650. 
| Notwithſtanding this Settlement, divers Preſcriptions for the Pay- Preſeripti 
ment of leſſer Rates than the Parſons might require by the ſaid Set- n. 
tlement (as to pay Ten Shillings for the Tithe of an Houſe, although 
that the Rent thereof was Forty Pounds per Annum or more) have 
been gained, and allowed. But upon the Occaſion of the late dread- 
ful Fire, as to the Churches thereby eonſumed, another Statute was 
made, to make the Maintenance of the Miniſters thereof more cer- 
tain, which is as followeth. | 


the rebuilding of the ſame, by taking away of ſome Houſes, altering the fo" ©**!ins 
Foundations ok many, and the new Erecting of others, ſo diſo2der- Lon, Se. 
ed, that in caſe they ſhould not foꝛ the Time to come be reduced to a 
Certainty, many Controverfies and Suits of Law might thence a- 

riſe: Be it enacted by the King's moſt excellent Majeſty, by and with 

the Advice and Conſent of the Lozvs Spiritual and Tempozal, and 

the Commons in this pzefent Parliament aſſembled, and by the Autho⸗ 

tity of the ſame, that the Annual certain Tythes of all and every Ja: 

riſh and [Pariſhes within the ſaid City of London and the Liberties 

thereof, whoſe Churches have been demoliſhed, o2 in Part conſumed 

by the late Fire, and which faid Pariches by Uertue of an Act of this 

preſent Parliament, Entituled, An Additional Act for the Rebuilding 

of the City of Londos, Uniting of Pariſhes, and Rebuilding of 

the Cathedral and Parochial Churches within the City, remain and 

continue ſingle, as Heretofoze they were, o2 are by the ſaid Act annered 

02 united into one Pariſh reſpeckively, ſhall be as followeth ; that is to 

ſay, the Annual certain Tythes, oz Sum of Money in lieu of Tythes. 


1. S. d. 
Of the Pariſh of Alhallows Lumbard- Street , , ; 110 oo oo 
Df Saint Bartholomew-Exchange ,  , 4 . 100' 00 00 
, Brides þ 4 þ © + 4 +» + 6 120 00: 06 
à—8½½½ „ © -» «100 60''00 
Df St. Michaels Crooked-Lane , . + + + + 100 oo 00 
Df St. Chriſtopher 257 $4.7 208 Se We. hr PPP). WH, 4 
Ok St. Dyonis Back- Church r 120 00 00 
Ok St. Dunſtan in the Eaſt „ 
Df St. James Garlick- hit + + + + 100 00 00 
= end ad .,. . + + +.44 4. 4-0 0006 
, ese 
Df St. Margaret Lothbur , 4 +» , 100 00 00 
Df St. Mary Aldermanbury , 5 .', , +» + + + 150 00 00 
JJ... - 4. 5 4 +45: 4 10000 og 
EPR D e 5 4 110 00 ge 
Df St. Stephen Coleman- ſtreett + + + 6-0 We 
Df St. Sepulchre it Ot Pak 008 ROY A ˙¹7⅛¾ꝛnł Ws * = Ont» > > 
Ok Alhallows Bread-ſtreet, and S. John Evangeliſt , 140 oo og 
Ok Alhallows the G2eat, and Alhallows the Less - + 200 00 00 


Df 


the-Spiritual-Court for Titnes in Lodo, the Court of King's Bench (920m. 


Whereas the-Tythes in the City of London were levied and paid Statute +2 & 
with great Juequality, and are fince the late d2eadful Fire there, in 230 413. 


the Tiches in 
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„ ( -combab aomg..'t+q»d vcd 
London. Df St. Alban Wood-ſtreet, and St. Olaves Silver-ſtreet ., 170 O 
Ok St. Anne and Agnes, and St. John Zacharjß . 140 00 09 
8 Ok St. Auguſtine and St. Faith dike: une: > ts 24 I72 OO oo 
Ok St. Andrew Wardrobe, and St. Anne Black-Fryars . 140 oo 09 
Ok St, Antholin, and St. John Baptiſt Se bee 120 00 oo 
Df St. Bennet Grace- Church, and St. Leonard Eaſt-cheap 140 09 00 
Df St. Bennet Pauls- Wharf, and St. Peters Paul's-Wharf 100 co oy 
Ok Chriſt-Church, and St. Leonard Foſter-Lane , . , 200 oo & 
Df St. Edmund the King, and St. Nicholas Acons , . 180 oo «9 
Df St. George Buttolph Lane, and St. Buttolph Billinſgate 180 oo 00 
Df St. Lawrence Jury, and St. Magdalen Milk-ſtreet 120 oo oo 
Df St. Magnus, and St. Margaret New Fiſh- ſtreet . 170 oo 0» 
Df St. Michael Royal, and St. Martin Vintry . + « 140 00 00 
Df St. Matthew Friday-ſtreet, and St. Peter Cheap . 150: 00 oo 
Df St. Margaret Pattons, and St. Gabriel Fenchurch. 120 oo oo 
Df Sc. Mary at Hill, and St. Andrew Hubbard. . 200 oo 6 
Df St. Mary Woolnoth, and St. Mary Woolchurch . 160 oo © 
Df St. Clement Eaſtcheap, and St. Martin Orgars . . 140 oo & 
Df St. Mary Abchurch, and St. Lawrence Pountney . 120 oo og 
Df St. Mary Aldermary, and St. Thomas Apoſtles . . 150 oo oo 
Df St. Mary-le-Bow, St. Pancraſs Soper-Lane, and Al- . 68 58 
hallows Honey-Lane "IE 7% +2 [0 WW ces Mus WAY Tolls 60, 90 
Ok St. Mildred Poultry, and St. Mary Cole-Church . 170 oo 06 
Df St. Michael Wood-ſtreet, and St. Mary Staining . 100 oo oo 
Df St. Mildred Bred-ſtrect, and St. Margaret Moſes . 130 oo oo 
Df St. Michael Queenhith, and Trinity . . . 160 co co 
Df St. Magdalen Old Fiſh-ſtreet, and St. Gregory. 120 00 00 
Ok St. Mary Sommerſet, and St. Mary Mounthaw . 110 oo co 
Df St. Nicholas Coleabby, and St. Nicholas Olives . 130 oo oo 
Df St. Olive Jury, and St. Martin Ironmonger-Lane , 120 oo 00 | 
Df St. Stephen Walbrook, and St. Bennet Sherehogg . 100 oo oo I 
Ok St. Swithin, and St. Mary —_— + 140 co © ( 
Df St. Vedaſt alias Foſters, and St. Michael Quern. 160 oo oo 
Which reſpe#ive Sums of Yoney to be paid in lieu of Tythes with; 
Over and a- in the ſaid reſpetive Pariſhes, and aſſeſſed as herein after is directed, t 
1 Gledes, ſhall be and continue to be eſteemed, deemed and taken, to all Jntents t 
and Purpoſes, to be the reſpective certain annual Maintenance (over l 


and above Glebes and Perquiſites, Gifts and Bequeſts to the reſpe- 

tive Parſon, Uicar and Curate of any Pariſh koz the Time being, o: 

to his oz their reſpeckive Succeſſozs, oz to other Perſons fo2 his o; 

their Ale) of the ſaid reſpetive Parſons, Uicars and Curates who 

ſhail be legally inſtituted, inducted and admitted into the reſpefive 

Paͤriſhes afozelatd, | 3 
Aſſeſſors and And that the ſaid ſeveral Sums of Boney fo2 Tythes may be mo!e 
Aſſeſſments. ęqually aſſeſſed upon ſeveral Þcuſes, Buildings, and other Heredita- 
ments whatſoever, within all the ſaid reſpetive Pariſhes ; Be it en⸗ 

atcd hy the Authozity afozeſaid, That the Alderman of ſuch reſpective 

Card oz (Wards within the ſatd City, wherein any of the ſaid Pa⸗ 

riſhes reſpectively lie, and his oz their Deputy oz Deputies, and the 

Common Counctil-men of ſuch their reſpective Ward oz (lards, with 

the Church-wardens, and one 02 moze of the Pariſhioners of ſuch re- 

ſpeive Pariſh, wherein the Maintenance akozeſaid is eee p 

| N | allelleb, 
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aſſeſſed, to be nominated by ſuch-reſpettive Alderman, Deputy, Tour 
mon Council-men, and Church wardens, oz any Five of them, where- 
of the Alderman oz his Oeputy to be one, ſhall at fome ronventent 
and ſeaſonable Time befo2e the twentieth Day of May, in the Pear of 
our Low God; One thouſand fir hundzed and ſeventy one, allemble 
and meet together in ſome convenient Place within every ok the re- 
wpettive Pariſhes, in ſuch reſpeitive Ward wherein the Baintenanre 
afo2ecaid is to be aſſeſſed ; and they, oꝛ the majo2 Part of them ſo 
aſſembled, ſhall pꝛopoztionablp afleſs upon all Houſes, Shops, Ware- 
houſes, and Cellars, Wharfs, Keys, Cranes, Mater⸗houſes, (which 
calater-houſes ſhall pay in their reſpefive Pariſhes where they ſtand, 
and not elſewhere) and Tofts of G20und (remaining unbuilt) and 
all other Hereditaments whatſoever, (except Parſonage and Uicarage 
Houſes) the whole reſpettive Sum by this Ack appointed, oz fo much 
of it as moze than what each Impopziatoz is by this At enjopned 
reſpeitively to allow, in the moſt equal Way that the ſaid Aſleſſozs, 
accozding to the beſt of their Judgments can make it; which ſaid 
aſſeſſments ſhall be made and finiſhed befoze the Four and twentieth 
Day of July then next enlung. n 1 1 
and be it farther enaced by the Authozity akozeſafd, That if any Variances, 1 
Gariance 02 Doubt ſhall happen oz ariſe about any Sum fo affefſed, ie 
as afo2eſaid, oz that any Pariſhioner o2 Pariſhioners, o: Owner oz 
Owners of any Houſe, Shop, Ware-houſe oz Cellar; Wharf, Key; 
Crane, Water-houſe, Toft of. Gzound, oz other Hereditaments with- 
in any the ſaid Pariſhes, ſhall find himſelf. oz themſelves aggrieved 
by the Aſſeſſing of any Sum oz Stims of Money, in manner and 
fozm afozeſaid; that then upon Complaint made by the Party oz 
Parties aggrieved, to the Zozd Yayo? any Court of Aldermen of 
the ſaid City; within fourteen Days after Notice given to the Party 
o Parties afſeſſed, aud of ſuch Aſſeſſments made, the ſaid Lo2d 
| HWHayo2 and Court of Aldermen ſummoning as well the Party oz 
Parties aggrieved, as the Aldermen and ſuch others as made the 
Aſſeſſment, ſhall hear and determine the ſame in a ſummary Way, 
- the Judgment by them given ſhall be final, and without Ap⸗ 
_—_—_E FFF "AVID 
P2vided always, and be it enacked, That any Aﬀefſment o2 Rate Acvics- 
to be made 02 laid by Uertue of this Ack, ſhail o2 may in all oz any 
the Pariſhes afozeſaid, in like manner be reviewed, oz altered, oz 
laid again within thꝛee Months, after the Twenty fourth Day of 
June, One thouſand fix hundzed and ſeventy four, accozding to the a- 
tozeſatd Rules, and any ſuch Aſſeſſment oz Rate ſhall o2 may. be a- 
gain reviewed, oz re-alſeſſed within three Months after the Twenty 
fourth Day of june, in the Pear of our Lo2d, One thouſand ſix hun- 
ded eighty one; and that all and every ſuch. new Aſſeſſment and Rate . 
ſhall be liable to the like Appeals, as afozeſaid, and ſhall be colleted, Appeals: 
levied and paid as any other Aſefſmeit o2 Rate mentioned in this Ack 
, ER EET Si 
And if the laid Aldermen, Deputy, Common Council men, and 
Pariſhioner oz Pariſhioners appointed, as afozeſaid, ſhall after Sum- 
mons and Requeſt made in that behalf unts them, by the Lozd 
Day9? and Court of Alder men, o2 the Incumbent o2 Incumbents at 
any of the ſad reſpeitive Pariſh oz Pariſhes; tefuſe and neglect to Refufel. 
meet and make fuch SERMONS, oy rat then it ſhall and * | 
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5 Tithes in be lawful! to and fox ſuch Perlon 02 Perſons as ſhall be thereumes 
2 WY) authozized and required by the ſaiv Lozd Yayo? and Coutt of Al. 
dermen, to make. fuch Aſſeſſment, as kf the ſatd Aldermen, Deputy, 
Common Countcil⸗men, Church⸗ warden Parichtoner 02 Partſhtoners 

 -._ afozeſaid, Gould oz ought to have been made, 

W And be it farther enacked by the Authozity akozeſald, Chat the Caid 
- Aﬀeſſozs within ten Days akter fiich Aﬀfeſſments made, and the re. 
ſpeive Appeals (if any be) determfned, half make thꝛee Tranſcripts 
thereof gn Parchment, containing the refpefive Sums to be pay. 
able, oz appointed to be paid out of all and every the Pꝛemiſſes 
within ſuch reſpetive Pariſh, and ftbſcribe the fame under their 
Vanda, and within twenty Days after ſuch Sudſcription as afore: 
laid, one of the ſafd Tranſcripts ſhall be returned to the Lozd Yayg) 
of the City of London, to be kept and pzeferved by the ſaid 8 
Mapoz, in and among the Reco2ds of the ſaid City, fox a Memazal 
thereof; and another of the ſaid Tranſcripts ſhall. be returned inta 
the Regiſtry of the Lo2zd Bithop of London, to be kept and preſerved, 
as afo2eſatd ; and the other of the laid Tranſcripts ſhall remain and 
be kept in the Ceſtry of ſuch reſpeitive Pariſh, fo2 a perpetual He: 
moral, as afozeſaty, 

And fo2-the ſurer and better Payment of the ſaid reſpeitive Sums 
of Money ſo to be afſeſſed and tared towards the raiſing ok the ſaid 
| * Maintenance of the reſpeitve Parſons, Gicars and Curates, of the 

How the Mo- ſaid refpettive Pariſhes, as afozeſatd.; Be it tarther enated by the 

ney is to be Authozity afozeſaid, That all and every fuch. refpetive Sum and, 

paic.co de Sums of Money lo to be afſefſed aud taxed as afuzeſai, towards: the 
raiſing of the laid Maintenance of the ſaid. reſpetive Parſons, At 
cars and Curates, of the faid. refpettive Patithes, (hall be paid to 
the ſaid reſpetive Parſons, Gicars and Curates, and their, Suecek- 
loꝛs teſpeitively, at the Four moſt uſual Feaſts, (that is to ſay, at 
the Annunciation of the Blelled Utrgin Mary, the Nativity of St. 
John Baptiſt, the Feaſt of St. Michael the Archangel, and the Nati⸗ 
vity of our Bleſſed Saviour, oz within, fourteen, Days after eachiof 
the Feaſts akozeſald, by equal Payments ; the reſpetive Payments 
thereof to begin and commence only. from. ſuch, Time and Times as 
the Jncumbent oꝛ Jncumbents of ſuch. reſpaitive Pariſh: hall begin 
to officiate to pꝛeach as Incumbent 92, Parſon in the reſpetve: Church 
belonging to the reſpeftive Partſh, 02 in lame other convenient Place 
o2 Places tn ſuch reſpective Partſh, oꝛ Pariſhes, to: be nominated oz 
appointed by the Lozd Biſhop of London fo2 the Time being, oz by 
the Archbiſhop of Canterbury, in any Place within his Mecultars. 
kmpropria-= And in any Pariſh oz Pariſhes where any Jmpeopztattons be, be it 
9 enaded by the Authozity afozeſajd, That all and every the Impꝛopzia 
toz v2 Impꝛopziatoꝛs of auy of the laid Pariſhes, hall pap and al 
low what really, and bona fide, they have uſed, and ought to pay and 
ſatisfp ts the reſpe#fve Jncumbent of ſiich reſpe#ive;Parith; at aiy 
Time befoze the late Fire, and the ſame ſhall. be eſteemed and cam⸗ 
puted as part of the Maintenance of ſich, Incumbent ; notuith 
ſtanding this Ack, o/ any Clauſe oz Matter, oz Thing theeein con 
tained. 
And be it karther enaded by the Authozity afozofaid; That if any: 
the Inhabftants in any reſpeftfve Pariſh. 02 Pariſhes as: afozeſaln; 
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cnefatd, of any of the faid-refpe#ive Pariſhes, any Sum 92 Sums Tithes i 
this Att, 92 any Part thertet, contrary to the true Intent and Pran 


aarf, Key, Crane, Ceilar oz other Pꝛemiſſes whereout the ſame a 


is papa 


gut Clarrants fo2 the Difficer oz Perſon appointed to collect the «nd sale. 


theteof, other than the Perſons hereby: authauzed to have Connt- 
{ Janice thereof: Moꝛ ſhall it be lawful. to 02 fo2 any Parſon, Uicar 


| Uo2eſaid, and refuſing oz negleftng to pay the ſame in any Court 
| thozized and appointed by this Ac, koꝛ the Hearing and Determining 


_— 


— 


of 


Chap. XLVI. 75 Complote Incumbent. 499 


*» — AD— 


of Money ts him retpeitively payable, o appointed to be paid yp N. 


eing lawfully demanded at the Houſe oz Houſes, 
ayable) that then it hall and may be lawful to and koꝛ the Loꝛd 


Yayo? of the City of London £02 the Time being, upon Oath to be Lord Afay- 
made befoze him of ſuch Refuſal oz Neglei, to give and grant e, v;6res,) 


ſame, with the Aſſiſktance of a Conſtable, in the Day-time, to levy 
the ſame Tythes az Sums of Money lo due, and in arrear and 
unpaid, by Diſtreſs and Sale of the Goods of the Party oz Par- 
ties ſo refuſing oz neglefting to pay, reſtozing to the Owner 02 
Owners the Dverpfus of ſach Goods over and above the ſaid' Ar- 
rears of the ſald Ponies ſo due and unpaid, and the reaſonabte 
Charges of making ſich Diffreſs, which he is to deduck out of the 
Ponies raiſed by Sale of ſuch Goods. 


Pꝛobided akwaps, and be it enated, That in eaſe the Low Mayoz, is 
o2 Court of Aldermen, tall refufe oz neglſe# to exerute any of the th 
reſpeitive Powers to them by this Act granted, oz ta pezfozm all i 
and every ſuch Thing, relating either fo the Aﬀeſting oz Levying of 33 
the reſpeive Sums afozeſatd, as they are by this Act authozized 15 
and required ta perfoznr, That then it ſhall and may be lawful ko: 1 


the Lond Chancetloz, 02 Load Keeper of the Gzeat Seal of England feld, ger. 
ka: the Time being, oz auy Two oz moze af the Barons of Dis rant, Sr. | 
Majeſty's Court of Exchequer, by Warrant oz Warrants, under Eq 
his oz their reſpetive Hands. and Seals, to do and perfozm what "VA 
the ſald Low Yayo? and Court of Aldermen, accozding to the true 4-0 
Intent 0x Meaning of this pꝛeſent Act might oz ought to have 
done, and by ſuch Warrant, either to impower any Perſon oz Per- 
ſons to make their reſpeTive Aſſeſſments, as akozeſaid, oz to autho- 
tize the reſpettive Officers oꝛ Perſons appointed to colleqt the Sums = 
afoeſaid, to levy the ſame by Diſtreſs and Sale of the Goods of 6 


any Perſon 02 Perſons that ſhall refuſe o2 neglec to pay the ſame in 4 
manner and fo2m-afozeſaid. 15 3 | 
Piovided always, and be it enacked, That where any of the Pa- of Pariſhes 1 
riſhes within the ſaid City, have ſince the late Fire, by Death o Ho 
otherwiſe, became Uacant, the ſurviving oz remaining Incumbent 406 
of the other Pariſh thereto united, oz therewith conſolidated, ſhall _— 
have and enjoy, and have like Remedy to recover the Tythes [| 
hereby ſettled to be paid, as ik he had been atually pꝛelented, ad- * 
mitted, inſtituted and inducked inta both the ſaid Pariſhes,. ſince the b- ö 


Anion and Conſolidation thereof. $5 
Þ20vided always, That no Court o: Judge, Eccleſiaſtical 02 Pleas, before 4 

Tempozal, Hall hold Plea. of oz foz any Sum oz Sums of Money whom to be 

due and owing, oz to be paid by Gertue of this Act, oꝛ any Part n. 


02 Incumbent, to convent oz ſte any Perſon oꝛ Perſans afleſled as 
02 Courts, oz befoze any Judge 02 Judges, other than what are au⸗ 


vt the. lame, in manner afo2eſatd. 
MEPs. Poo⸗ 


too . The Clergy-Man s Law: Or, Chap. XLVI 


Tithes in — PPovided always, That it ſhall. and may be lawful to and ko; the 
„ , Warden and Minor Canons.of St, Paul's Church London, Polin 
Warden of and Peopiietors of the Reitozy of the Parith of St. Gregory afoyecy 
Sr. Pauls, to receive and enjoy all Tithes,, Dblations- and Duties ariſing due 
ere. within the ſat» Pariſh, in as large and beneficial manner as foynery 

they have, oz lawfully might have done, any Thing herein to the ton. 


trary notwithſtanding. Stat. 22 & 23 Car. 2. cap. 17. 


„ e f 


0 HAP. XIVII 


The ſeveral Ways and Means Lands may J: 
diſcharged of Tithes at Common Law. Of 
Real Compoſitions, Modus Decimandi, 
Non Decimandi, &c. and if Glebe Land; 
ſhall pay Tithes. e 


—— 


TheRule for D what hath been ſaid it appears, That Tithes de Jure Commuri, 
1 are not to be paid of the Earth or Land it ſelf, nor Houſes of 
"I Habitations, c. erected upon Lands, but only of the Fruits of the 
Earth ; and yet the Rule at this Day is not general, that Tenth of 

the Fruits of all Lands here in England are to pay Tithes. For by 

the Law, there are divers Ways by - which Lands- ſtand diſcharged 

from the Payment of Tithes to any Perſon, as by real Compoſition, 
Preſcription, and Acts of Parliament. But where Lands are thus dil- 

charged from the Payment of 'Tithes, and the Parſon notwithſtanding 

ſuch diſcharge, ſues for 'Tithes in kind, yet no Action of the Caſe lies 

againſt the Parſon for bringing ſuch Suit, for where ſuch Action was 

brought, the Court conceived it would not lie, though falſo, malitioſ: 

& ſcienter were put in the Declaration, the Suit being brought by 

the Parſon in a proper Court. Mich. 26 Car. 2. B. R. Biſhop v. — 

3 Kelle 313. See Hob. 205, 206. 3 Cro. 836. 8 E. 4. 13. 1 Rolls Abr. 

34. But if a Suit be brought in the Eccleſiaſtical Court to recover the 
Advowſon of a Church, and alſo the Tithes; in ſuch Caſe the Patron 

may have an Action of the Caſe for ſuch unjuſt Vexation. 1 Rolls 

Abr. 109. But if one ſue for Tithes in the Eccleſiaſtical Court, and 

the Defendant pleads Payment, and hath two Witneſſes to prove it, 

upon which the Plaintiff diſcontinues his Suit, then one of the Wit 

neſſes dies; then the Plaintiff knowing that the Defendant hath but 

one Witneſs to prove. the ſaid Payment, and that one Witneſs is not 

ſufficient in the Eccleſiaſtical Court, brings a new Action for the ſame 

Tithes, ſuppoſing now that the Defendant cannot prove Payment of 

them, yet no Action lies againſt the Plaintiff for this Vexation. Tri. 

43 Eliz. Bray v. Partridge, 1 Rolls Abr. 101, 102. 8 

1138 Firſt, Lands may be diſcharged from the Payment of Tithes b) 
charged for real Compoſition. Repift. fol. 38. F. N. B. F. 44. This is when an . 
Compoſition. greement is made with the Parſon or Vicar, together with the Aflen! 
of the Patron or Patrons and Ordinary, that certain Lands ſhall fo! 


the future be diſcharged from the Payment of Tithes in Specie, by oe | 
| 8 ſoh 


. 2 


- 


Chap. XLVII. 7he Complete Incumbent, 


s ©. 
- — a 
* 
- — 


Fol 
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Ge. in reſpect thereof in Money, either as an entire Sum, or as a yearly 


otherwiſe belong. Doctor and Student lib. 2. cap. 55. Mich. 11 Car. 
g. R. Sydown v. Holm. Jones p. 368. Paſch. 17 Car. B. R. Hitch- 
cock v. Hitchcock, Marſh 87. But then this Compoſition to make it 
binding as to the Succeſſors, is to be made either by Deed under Hand 
and Seal, or by Fine in the King's Courts, Hobart 176, and alſo it 
ought to be made by apt Words; for if the Words of the Contract be, 
Inter ſe convenerunt, this is not ſufficient to make it a real Com poſi- 
tion to bind the Succeſſors, although that the Biſhop call it Realis 
Compoſitio, for his Calling of it fo will not alter the Nature of it, 


the Parties to it only, and ſhall not be extended to the Succeſſors. 
Paſch. 17 Car. B. R. Hitchcock v. Hitchcock, Marſh p. 87. 

It was found ſpecial Verdict, that the Abbey of Wnt of the 
Order of the Ceſtercians, was before the Council of Lateran ſeiſed 
of the Grange of F. within the Prebend of R. and that betwixt the 
Years of 1216 and 1261, a Compoſition was made between the Abbot 
and Convent, and the Prebend of the ſaid Prebendary, that the Ab- 
bot and Convent ſhould for ever be free from the Payment of any 


their ſaid Grange, Anno Domini 1216, and that they ſhould pay 
Tithes for all other Lands there and elſewhere, and that the ſaid Ab- 
bot, (5c. ſhould pay annually to the ſaid Prebend and his Succeſſors, 
the Sum of five Marks; the Verdict further found, that uno Domini 
1359, another Compoſition was made betwixt them, reciting the for- 
mer (but they do not find, that it was confirmed by the Patron and 


oo oa 


ceſſors were to have their Election for all times to come yearly, either 
to receive Tithes in kind of Corn or Grain ariſing within the Places 
aforeſaid, as well of Lands in the Hands of the Abbot, as in the Hands 
of the Tenants, or elſe five Marks to be paid in lieu thereof, ſo as ſuch 
Election was notified to the Abbot or any of the Monks, Gc. in the 
Preſence of a Proctor, or of two good Men, and when no Notice was 
given the Prebend to be content with the five Marks, (5c. In this Caſe 
the Court were of Opinion, that the ſecond Compoſition did not af- 
fe& the Succeſſors of the Prebend, and therefore the Abbot was not 
bound by it. (The Reaſon ſeems to be, becauſe by the firſt Compo- 
ſition, the Prebend was bound only quamdiu propriis manibus, 5c. 
and by the ſecond Compoſition, the five Marks go in Recompence of 
all, whether in proprits manibus or in the Hands of Tenants ;) Se- 
corrdly, The Court held that the Power of Election is gone, be- 
cauſe it cannot be made according to the Compoſition, and that 
therefore the firſt Compoſition ſhould ſtand quoad terras in pro- 
prits marnibus, and for the others, 'Tithes in kind may be taken 
as before, and Judgment was given accordingly, Mich. 16 Car. 
2. in Scaccar. Sir Milliam Ingolsby Bar. v. Robert Mivel and John 
Ullithorn, Hardres 381. After the Compoſition is duly and firmly 
made, if the Lands be transferred, or granted to another, the Feoftee 
or Grantee ſhall have the Benefit thereof. Mich. 11 Car. B. R. Sydown 
v. Holm, Jones 268. But if any Real Compoſition hath boon Bay 
| | Wit 


Payment, or by Settlement of Lands upon the Incumbent and his 
Succeſſors for ever, or by doing ſome other Thing that ſhall be of 
Advantage to the Parſon or Vicar to whom the Right of Tithes doth 


TA «ome Rs 


ſon of a Recompence agreed upon to be paid, or made to the Parſon, Compoſition 


fo2 Tithes. 


but that it ſhall remain as a perſonal Agreement, binding and obliging 


Firſt Compo- 
ſition be- 
tween a Pre- 
bend and an 
Abbot, Oc. 


Tithes for their Lands, which they tilled at their own Charge within 


Ordinary) and by this latter Compoſition, the Prebend and his Suc- 1 
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Wiltherge with any Archbiſhop, or Biſhop, ſince the 1ſt of lig. or with any 
S Dean and Chapter, College, Archdeacon, Prebend, Parſon, Vicar, G 
* ſince the 13th of Elis. the fame is void, or at leaſt voidable by th, 
Sꝗͤtatutes, as to all Sucreſſors whatſoever; for by the Statute of 1 x} 
Archbiſhops and Biſhops, and by the Statute of 13 Elig. cap. 10. all 
Collegiate and other Eccleſiaſtical Corporations aggregate and ſole 
are reſtrained from making any Grants, other than for One and twen. 
ty Years, or for 'Three Lives, and without other Qualifications, which 
will be mentioned hereafter in their proper Place. And if any Parſon 
er Vicar doth make ſuch Compoſition for the binding of himſelf only 
during his Time, he ſhall not be bound thereby, but only whilſt he i; 
reſident, and ſerving the Cure, without Abſence by Eighty Days, as 
will be hereafter alſo ſhewed. | 
Discharge by. A ſecond Means by which Lands are diſcharged of Tithes, is by 
+ Cuſtom or Cuſtom or Preſcription, Cuſtom and Preſcription difter in this; that 
Preſcription. Cuſtom is that which gives a Right to a Province, County, Hundred, 
City or Town, and then it muſt be common to all within the Limits 
where it is pretended to be: But Preſcription is that which gives a 
Right to ſome particular Perſon, with reſpect to ſome particular Houſe, 
Farm or other Thing. Both Cuſtom and Preſcription may be either 
De Non Deci mando, or De Modo Decimandi. As for Cuſtom and 
Preſcription, whether they may be de Modo Decimaudi, none at this 
Day diſpute ; and it ſeems that a Cuſtom may be good de Now De- 
timando, in reſpe& of this or that particular Tithe; ſo that a County 
or Part of a County ſhall not pay any ſuch fort of Tithes, provided 
that there be beſides a ſufficient Maintenance for the Parſons. Hill, 
14 Fac. per Curiam, Butrham and Cooſe's Caſe, and Mich. 17 ac. 
B. R. Dr. Andrews and 1 Roll's Abr. 653, 654. 
Milk of Upon this Account, a Man (being ſued in the Ecclefiaſtical Count 
Ewes. for the Tithes of Milk of Ewes) did ſuggeſt that by the Cuſtom of 
the Country no Tithes of the Milk of Ewes had been paid within 
the Memory of Man, and a Prohibition was granted. Mich. 14 Car. 
B. R. Sewell and Bickwels Caſe, per Curtam, 1 Roll's Mr. 654. 80 
it is faid to have been adjudged, that no Tithes of Underwoods ſhall 
be paid in Forty Pariſhes of the Mild of Suſſex, nor in the Mil 
Kent. Mich. 13 Fac. Porter v. Tike, 1 Rolls Mr. 65 3. Trin. 15. Jab. 
B. R. Bell v. Tard, and Mich. 21 Jac. Loane v. Dixon, and Tran. 
17 Fac. B. R. Fatobner and Andrews, per Curiam, Roll's 1 Abr. 654. 
And upon the fame Account it was adjudged, that a Cuſtom for 
Bakers within two Hundreds in two Counties, not to pay any Thing 
of Tithes for new erected Mills for the Uſe of their Trade was good, 
Paſch. 15 Car. B. R. Kidden and Edwards's Caſe, Roll's 1 Abr. 654. 
But ſuch Cuſtom is ſaid not to be good for a ſingle Pariſh, Hill. 14 
Fac. B. R. Barham and Gooſe, per Curiam, RolF's 1 Abr. 653, much 
leſs is a Cuſtom good De Non Decimando, abſolutely for a Pariſh, 
or Places of greater Limits, to have their Lands free from the Pay- 
ment of Tithes, without paying any Thing in lieu thereof, for that 
this would be to the Deſtruction of Divine Worſhip, and of ſuch 
_ Cuſtom no Inſtance hath been given; but generally ſpeaking, 4 
Cuſtom De Non Decimando for a Hundred, &c. is good againſt ſuch 
Tithes as are due by Cuſtom only, and not of common Right, as 
Wood, (Fe. for as ſuch Tithes are due by Cuſtom only, ſo by the like 
Cuſtom within a certain Hundred, Gc. they may be diſcharged from 
the Payment of ſuch 'Tithes. | | 5 
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When tis ſaid, that Preſcription de non Decimand is good, this is to Dilchirge 

be underſtood chiefly as to Spiritual Perſons or Corporations ; for theſe vw 

being capable of Tithes at Common Law in pernancy, may. preſcribe De nw Bec. 

| to be diſcharged generally, ſo that no Tithes ſhall be paid of their _—_ how 

own Lands, nor any Recompence for them. Paſch. 38 Elis. the 

* Biſhop of Mincheſters Caſe, 2 Coke 44. Hill. 33 Eliz. B. R. the Biſhop 

of Lincoln v. Cowper, 3 Croke 216. Mich. 13 Fac. B. R. the Biſhop 

of Hereford's Caſe, Rolls 1 Rep. 264. Mich. 11 Car. B. R. Sydown 

v. Hohne, Jones p. 368. Bowles v. Atkins, 2 Keble 28, 60, 162, 175. 

And if Lands fo difcharged by Preſcription be aliened to a Lay-Man, 85 

and during the Alienation doth pay Tithes, 7g. for divers Years, and Lands alien- 

then be regranted to a Spiritual Corporation; in this Caſe the Lands dien OY 

ſhall be diſcharged as formerly, for Tithe is a Thing iſſuing out of 

Land, therefore Unity of Poſſeſſion, or a Releaſe of all Right in and 

to the Land, doth not extinguiſh them. Hill. 33 Elis. B. R. Biſhop of 

Lincoln v. Cowper, 3 Croke 216. and Mich. 33 Eliz. fame Caſe, 1 

Leonard 248, and ſuch Lands as a Spiritual Perſon may hold 'Tithe- 

free by Preſcription, the Preſcription holds good, not only for diſcharg- 

ing of the Lands in the Hands of Spiritual Perſons, but alſo of their 

Tenants and Farmers at Will, for Years, or Life. Paſch 38 Eliz. the 

Biſhop of Miurheſter's Caſe, 2 Coke 44. Mich. 38 Eliz. B. R. Wright 

v. Might, 3 Croke 511, fame Caſe, Moor 425. Mich. 42 Hlis. B. N. 

Crouch v. Fryer, 3 Croke 785, ſame Caſe, Moor .618, alſo their Copy- 

hold Tenants, that is, if no Tithes have been paid of the Lands of a 

Spiritual Perſon's Copyholders, Time whereof, &. And it ſhall be 

intended, that this Preſcription had its Commencement at ſuch Time, 

when all was in the Hands of the Spiritual Perſon; by Gawdy, Fen- 

ner and Nelverton againſt Popham. Mich. 22 Eliz. Crouch v. Fryer, 
Croke 785. Paſch. 1 Fac. Crouch v. Fryer, Telverton 2, ſame Caſe, 

ack 618, but then the Copyholder muſt preſcribe in the Name of . 

the Lord Noy 132. But in theſe Caſes, although the Preſcription may Farmers of 

bar the Parſon of the Pariſh in which the Lands be from demanding Pengme! 

Tithes, yet the Doubt remains, Whether the Tithes of the Lands oc- ; 

cupied by the Spiritual Perſon's Farmers, and if his Copyholders Lands 

ſhall belong to the Spiritual Perſon, or that his 'Tenants by Leaſe or 

Copy ſhall have the Advantage of ſuch Preſcription? And it ſeems 

that the Tithes ſhall be to the Spiritual Perſon in both Caſes; for this 

is granted in the Caſe of the Farmer. Mich. 38 & 39 Eliz. B. R. 

Ilright v. Wright. 3 Croke 511, and tis ſaid by Popham and Fenner 

that a Biſhop may preſcribe to have the Tithe of his Copyholders, an 

that it ſhall be good againſt a Rector, (5c. of the Pariſh. Mich. 42 

Eliz. B. R. Crouch v. Fryer, 3 Croke 785, but that is to be under- 

ſtood where Tithes have been uſually ſo paid to the Biſhop, in which 

Caſe it may be good againſt the Parſon of the Pariſh ; but whether 

the Copyholders of a Spiritual Perſon, not having paid Tithes to any, 

ſhall be bound to pay them to the Lord of the Manor is the Doubt, 

which I ſuppoſe they ſhall not. ere. 
But from this that hath been ſaid, That Spiritual Perſons may pre- No Tithes 

leribe in Mor Decimando, we by not collect, that in all Caſes where there 

SP 


: . ; A. 4 is an Unity 
where no Tithes have been paid by Spiritual Perſons occupying their of Poſſoſſign. 


own Lands Time, whereof, &c. that no Tithes ſhall upon any 
Account be paid of ſuch Lands; for no Tithes can be paid of Lands 
where there is an Unity of Poſſeſſion, that is, where the Lands and 
Tithes or Rectory are in one Hand, in that a Man cannot pay Tithes 
| | 10 
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Diſcharge to himſelf and yet the Lands may remain Tithable in. themſel 
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o& Tithes- therefore, although a Parſon or Vicar, whillt his Glebe is in his own 
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Whetea Par- 
ſonſhall have 
pay Tithes, 


upon his own 
Feoffment, 


Leſſees Ad- 
vantage of a 
Diſchar ge, 


Hands, hath not paid Tithes, nor have his Predeceſſors, paid Time 
whereof; yet Glebe Land, becaule it is Glebe, is not therefore free 
from the Payment of Tithe, in whoſe Hands ſoever it ſhall come, 
and in all Caſes; for if a Parſon doth demiſe his Glebe Land render. 
ing Rent, and free from all other Exactions and Demands, his Leſſee 
ſhall pay Tithes to him of the Glebe ſo demiſed, notwithſtanding the 
Words, [free from all Exactious and Demands,] for that the Tithes 
are an Eccleſiaſtial Inheritance collateral to the Land. Trim. 31 & 32 
Eliz. B. R. Parkins v. Hind, 3 Croke 161. Paſt 27 Eliz. C. 3. 
Stze v. Miles, Mich. 31 & 32 Eliz. Parkins v. Mild, Ney 35. Trin. 
31 Eliz, B. R. Style and Miller's Caſe, 1 Leonard 300. 

If a Parſon dotk ſow his Glebe, and afterwards doth leaſe over the 
Land, and the Leſſee doth ſever the Corn, he ſhall pay Tithes there- 
of to the Parſon; or if a Parſon having ſown his Glebe doth after- 
wards ſell the Corn, reſerving the Land, the Parſon when the Vendee 
doth ſever the Corn, ſhall have Tithe thereof notwithſtanding his 
own Grant. Paſch. 40 Eliz. B. R. Humphry's Caſe, Dubitatur, 
Hill. 11 Fac. B. R. Maple and Ewer's Caſe, per Curiam, and af- 
firmed upon Error. Roll's Abr. 1. 655. So if a Parſon doth ſow his 
Glebe, and dies before Severance, and another is inducted, and then 
his Executor or his Vendee doth ſever the Corn, the Succeſſor ſhall 
have 'Tithes thereof; for though the Executor doth repreſent the Per- 
ſon of the 'Teſtator, yet he cannot repreſent him as Parſon, for that 
another is inducted, contra Paſch. 40 Elis. B. R. Humphry's Caſe, 
Roli's Abr. 1. 655. But if the Corn be ſevered, and the Parſon dies 
before the ſame be carried off from the Ground, there, I ſuppoſe, the 
Succeſſor ſhall not have Tithes of ſuch Corn ſo ſevered, though ſtand- 
ing in Rucks or Shocks upon the Ground; for in the like Caſe I take 
it to be, that the Executors of the dying Parſon, and not the Sueceſ- 

for, ſhall have the Tithes of all Corn within the Pariſh ſevered from 
the Ground at the Time of the Parſon's Death, and not carried away, 
although the Tithes were not then actually ſet out; for a Right to the 
Tithes was veſted in the dying Parſon by the Severance of the Com 
from the Ground; and this I take to be warranted oy the Opinion in 
the Office of Executor, Chap. 5. fol. 94. Orphans Legacy 81. See 
alſo 2 Bulftrode 184. 1 Roll's Abr. 656. | | 

If a Spiritual Perſon hath a Parſonage appropriate, and doth enfeoff 
another Part of the Glebe, yet he ſhall have Tithes againſt his own 
Feoffment. 42 Ed. 3. 13 à. and if he demiſeth his Glebe, he ſhall 
have Tithes of his Leſſee, Dyer 43. But it is ſaid to be otherwiſe, if 
the Parſonage be impropriated, and in Lay Hands, becauſe of the Sta- 
tute 32 H. 1. Of Difſolutions, Brewer's and PYerſy's Caſe, vouched 
by Hutton in Noy 132, (but of this I much doubt) and when it was 
urged for Law, the Court denicd it, and ſaid, that the Caſe of Per- 
kins and Hind was adjudged to the contrary in that very Point. Booth 
and Franklin's Caſe, Mich. 3 Car B. R. Hetley 31. If a Parſon doth 
let his Rectory, reſerving to himſelf his Glebe, he in this Caſe ſhall 
pay Tithe to his Grantee: 37. H. 8. fol. 35. EE 

If one contract with the Parſon for the Diſcharge of the Tithes of 
his Lands for Years; arid demiſcs his Lands to another, in this Cale 
he ſhall not have Tithes of his Leſſee; for that this Contract for the 
Diſcharge is fixed ts the Land, and the Leflee and other Ocoupien 

1 | 43 ſhall 


636 


, a . 1 q F 5 ” + , 
- 4,» * . 9 , 
"Led n ee  * * ho 4 : 
; bi - — * 4 n . 
* — 1 * » — — 2 7 Reg” iy, © £* als „ 
4 b 1 2 2 I * — v*, 1” 4 1 4 —_ F e * -— hs — — * * 4 4 
{ # * a 1 
— 1 A * 
4 * „ © 4 * of = 
s 4 OFA | | | ) 7 
| 1 9 1 f - L . 
A ; 8 a {1% 111114 150 O 
29 0 : : a * 2 
_- „ 3 _— w +» . o 5 i | 
* 4 * n * „ i, "I. P 1 wy WE . =— * 8 » „ 
93 — dd ue. * 
, — — 9 _ — 


1 ww. * 
th | 


* 


ſhall have the Advantage of it: But if one takes a Leaſe of his Diſcharge 
Tithes by Deed, and then demiſes his Land, in ſuch Caſe he. ſhall * Tithes. 
have T ithes of his Leſſee. The ſame Caſe, Hetly z 4 STO ND 
Though Glebe-Land in it ſelf conſidered, be all Tithable as any Titheof Par- 
other Lands be, yet no” Tithes ſhall be paid of the Glebe by the Par. ſon's Glebe- 


of a Church to the Vicar of the ſame Church, whilſt they are in Cd, how 
= Hands of the Parſon himſelf, although that the Vicar bo cu — * 70 
ed of the Tithes of all Lands within the Pariſh, for that Eccleſia the Vicar. 
Mecimas Solvere Eccleſiæ non Debet ; and Tanfield ſaid, that then 
lately this Matter was in Queſtion betwixt Young and the Parſon of 
Boxly in the County of Milte, and adjudged, that no Tithes ſhall be 

id of the Glebe-Lands:.. But by Popham, if the Vicar by Endow- 
ment be to have all the ſmall Tithes within the Pariſh, and then 
Parſon doth make a Leaſe of his Glebe-Land, the Leſſee ſhall pay 
the Tithes ariſing therefrom to the Vicar, and the groſs Tithes thereof 
to the Leſſor; to which the Court agreed. Trin. 38 Eliz. B. R. Blinco 
v. Marſton, 3 Croke 479, fame Caſe, Moor 457. Or if the Vicar 
had been eſpecially endowed of the minute 'Tithes of Glebe-Lands 
of the Parſonage, the Vicar ſhould have had them, although they 
were in the Hands of the Appropriator. Note alſo, that it ought to 
be ancient Glebe at the Time of the Endowment. Mich. 39 & 40 
Eliz. B. R. Blincoe v. Barksdak, 3 Croke 578, ſame Caſe, Moor 910. 

And what is before ſaid of the Parſon's Glebe with Reſpe& to the How payable 
Vicar, holds as to the Vicar's Glebe with reſpe& to the Parſon ; for vo the Vicar 
whilſt the Vicar doth retain his Glebe in his own Hands, he ſhall not 497 4 1, 
pay Tithes thereof; but if he demiſe it to another, the Lſſece ſhall pay 
the groſs Tithes to the Parſon, and the Vicar's Tithes to the Vicar ; 
and when the Caſe. was, that the Vicar had ſowed his Glebe, and 
died, the Tithes thereof ought to be paid by the Executors to the 
Vicar. Harris v. Cotton, Brownlow and Gouldsborough 69. Roll's 1 
Abr. 655. contra Paſch. 40 Eliz. B. R. Humphrey's Caſe. But it 
ſcems, if the Parſon's or Vicar'sGlebe be in another Pariſh than where 
the Church is to which it belongs, that Tithes of ſuch Glebe ſhall 
be paid to the Incumbent of the Church were the Glebe is, unleſs the 
Parſon or Vicar, to whom the Glebe belongs, can preſcribe in Non De- 
cimando, Benton and Troff's Caſe, Mich. 40 & 41 Eliz. Moor 5 22. 

Mich. 13 Car. B. R. Doctor ard and Taylor per Curiam, Rolls 1 

Abr. 653. Selden Hiſtory of Tithes, cap. 6. fo. 75, 76. So if a Par- 

ſon or a Vicar of a Church doth purchaſe a Manor or Lands within 

their Pariſh, though by this Purchaſe and Unity of Poſſeſſion the 

Lands which were tithable before are become 'Tithe-free, becauſe a 

Man cannot pay Tithes to himſelf; yet if the Parſon leaſe his Recto- 

ry, the Parſon himſelf ſhall pay Tithes of his Lands to his Leſlce ; 

and if the Parſon makes a Feoffment of his Manor or Lands, the 

Feoftee ſhall pay Tithes to the Feoffor, being Parſon, becauſe Tithes 

cannot be extinguiſhed by any Unity of Poſſeſſion. Mich. 30 H. 8. 

C. B. Dyer fol. 43. Vide 32 H. 8. Brook 7 Ed. 6. Tit. Diſmes, 17. 
Mich. 3 Car. C. B. Booth v. Franklin Hetley 31. Much more, if a Where a | 
Man being poſleſſed of Lands ſown with Corn, do fell the Corn mood * 
to another, and afterwards doth become Proprietor of Tithes of the after be- 
laid Land, he ſhall have the Tithes of the Corn by him fold, for comes oy 
though the Parſon may ſell the Tithes before Severance, and before Sor 8 88 
deverance hath ſuch an Intereſt and Right in them as he may diſ- 

poſe of, ſo that the Propriety of them doth not grow unto him only 
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D'ſcharge of by the Severance, the Severance giving unto him only the Lay Intereg 
Tithes. in them, yet they ſhall not before Severance paſs without expreſz 
3 Words. Hill. 11 Fac. B. R. Maple v. Emer. 2 Bulſtrode 183. 
To whom Although generally ſpeaking, the Tithes within every Pariſh do % 
Tithes be- long to the Rector, Vicar or Impropriator of ſuch Pariſh, and mall 
oy be ſo intended, if the contrary be not ſhewed. Stilès Reg. 623, yet 
A Portion of may a Portion of 'Tithes within one Pariſh belong to the Rector, Ge 
g Tithes ſepa- of another Pariſh. By a Portion of Tithes, is to be underſtood, where 
2 a Parſon, Rector, or other hath ſome Part of the Tithes of a Pariſh 
in groſs, ſeparated and divided from the Rectory of the Pariſh wherein 
they ariſe ; it is ſaid, that the Original of theſe Portions of Tithe, 
is to be referred to Time, before the Council of Lateran, when it 
was lawful to every one to diſpoſe of his Tithes to any Church at his 
Pleaſure, and was not reſtrained to pay them to any one Pariſh in cer. 
tain. See for theſe Matters. Paſch. 7 E. 6. Dyer 84. b. Selden Hiſto- 
ry of Tithes, cap. 6, and cap. 10. Mich. 26, 27 Elis. Bozoun's Caſe. 
4 Coke 35. Godolf. 35. Biſhop of Mincheſters Caſe. 2 Coke 44. 14 H. 
4. 17. 4. 44 Aff. 25. 20 H. 6. 17. Linw. tit. de locat & condutt c Li. 
cet v. Portiones, though it may as probably be ſuppoſed that many 
of theſe Portions of 'Tithes have had their Commencement by Grants 
of Parſon, Patron and Ordinary ſince the ſaid Council of Lateray ; 
however that be, a Portion of Tithes is in the Notion of Law ſo di- 
ſtinguiſhed from Tithes belonging to a Rectory, that if a Portion of 
Tithes in ſuch a Pariſh be granted (eſpecially in caſe of the King's 
Grants) Tithes belonging to the Rectory will not paſs thereby. B. 
2oun's Caſe. 4 Coke 35. Clayton's Rep. Caſe 25. So in pleading to de- 
mand Tithes generally, a Portion of Tithes ſhall not be recovered, 
which I collect from the Caſe. 14 H. 4. 17. 7. 
As Perſons meerly Spiritual, becauſe capable of Tithes, may pre- 
Perſona Mix ſcribe De non Decimando; fo the King, who is ſaid to be Perſona 
za diſcharg- Mixta, being alſo capable of Tithes, may in like Manner preſcribe to 
ed. be abſolutely diſcharged from the Payment thereof. Comes Hertford v. 
Leech. Jones. p. 387. 22 A. 75. 33 Ed. 3. Fitz. Aid del Roy 103. 
10 H. 7. 18. Mich. 39 & 40 Eliz. Pyſot v. Heron. Moor 483, for 
the Rule is, that he that may have Tithes, may be diſcharged from 
the Payment of them. Brownlow and Gonldisborough, 1 Pp. 31. There- 
fore it is, that Lands lying within a Foreſt, and in the Hands of the 
King, do not pay any Tithes, although they be within a Pariſh. Mich: 
24 Car. B. R. Banniſter v. Wright.” Stile 137. Stile's Regiſt. 624, 
Mich. 3 Car. C. B. Comins's Caſe. Hetley 60. And this is a Privilege 
which extends to the Leſſee of the King, but not to his Feoffee; by 
Henden, Davenport and Athow, Serjeants. Mich. 3 Car. C. B. Comint's 
Caſe. Hetley 60, and per Curiam. Mich. 24 Car. B. R. Banniſter v. 
Mright. Stile 137. Paſch. 12 Car. B. R. Comes Hertford v. Leech. 
Jones 387. But if the Lands be disforreſted, and be within any Pa- 
riſh, they ought then to pay Tithes; the ſame Caſe in ile 137. 
If the Lands But Tithes of Lands which are not within any Pariſh do belong to 
mots ths y the King, and there are ſaid to be divers Foreſts which are not within 
any Pariſh. 22 Af. 75. Selden Hiſtory of Tithes 365, &c. 2 Iuſt. 646. 
Noll's 1 Rep. 454, 457. Stile 137, but 7 Eliz. 3. 5. a. by Herle is to 
the contrary, that ſuch Extraparochial 'Tithes belong to the Biſhop: 
But he is to be underſtood by the Canon, and not by the Common: 
Law; and that Canon which gave the Extraparochial Tithes to the 
Biſhop was never allowed or received in this Realm. 2 Iaſt. 467, But 
3 . | as 


Chap. XI. VII. The Complete Incumbent. 


as to the Tithe of Cattle kept and depaſtured on Waſte or Common 
where the Pariſh is not known, is given to the Parſon of the Pariſh 
where the Owner of ſuch Cattle doth inhabit ; by Stat. 2 & 3 E. 6. 
cap. 13. And it is faid to be ruled by Advice of all the Juſtices, upon 
| a Caſe depending in the Exchequer. 29 ZJiz. that although the Queen 
ſhall not pay Tithe for her own Poſſeſſions, becauſe ſhe is Perſona 
Mixta, and might well retain them, yet if ſhe grants them by Patcnt 
in Fee, her Patentee ſhall pay Tithes, and ſo ſhall her Copyholder 
of Inheritance, for that they cannot participate of the Queen's Prero- 
gative therein. Crouch and Fryer's Caſe. Mich. 42 Elis. B. R. 3 Cro: 
785, and tis alſo admitted, that Lands held of the King in Capite 
ſhall pay 'Tithes. Paſch. 37 Eliz. C. B. Vaughan v. Beal. 3 Cro. 393. 
14 Car. 2, in Scaccar. Compoſt v. Flardres p. 315. But a Suit for 
the Subſtraction of ſuch Tithes was to be in Chancery, and not in the 
Spiritual Court. Fitz. Nat. Br. 40. Helden Hiſtory of Tithes, 354. In 
Fyſet and Franklin's Caſe it was agreed, that the King's Farmer is 
diſcharged; though the Diſcharge be only in Proprits manibus : And 
Sir William Jones ſaid, it had been fo adjudged ; but the Court re- 
member'd it not, and held, the King's Fee-Farm is not diſcharged; no 
more is his Leſſee coming under the Privilege of the Monaſtery ; but 
agreed that the King as a Spiritual Perſon may preſcribe in Diſcharge 
of himſelf and Farmers; but by a general Preſcription the Farmers 
are not diſcharged, much leſs on a Diſcharge by Privilege of Order, 5c. 
aud the Court conceived, the Preſcription muſt be found for the King, 
his Farmers and Tenants, and that Non-payment by the Under-'Ten- 
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ants of the King's Farmer is ſufficient Evidence to prove ſuch Preſerip- 


tion. Mich. 25 Car. 2. B. R. Foſſet v. Franklin. 3 Keb. 217. 
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Though Perſons meerly Spiritual, or mix d, as the King; may pre- Where Lay- 
ſcribe De non Decimando by the Common Law, that is, without the ber bn may 
Aid of an Act of Parliament, yet no Lay-Perſon can ſo preſcribe ; OT de 

therefore, when one being ſued in the Eccleſiaſtical Court for the Hande. 

Tithes of rough Hay growing in the Marſhes, and for to have a Pro- 

hibition did ſurmiſe, that the Pariſhioners paid Tithe-Hay and Grain 

growing upon their other Lands, and certain cuſtomary Rates for the 

Tithe of Cow and Calf, and that becauſe they had not ſufficient Graſs 

within the Pariſh to ſuſtain their Beaſts in Winter, they uſed to gather 

this Hay called Fenny Fodder for the Suſtenance of their Beaſts; for 

the better Increaſe of their Husbandry, and for this Cauſe had been 

always freed from the Payment of Tithes, Gc. it was adjudged, that 
this Preſcription was not good, becauſe it was but a Preſcription De 

non Decimando; and it was held to be a Preſcription De aon Deci- 

mando, for that the beſtowing the Hay upon their Cattle there was 

no good Cauſe or Conſideration of a Diſcharge, in that they might 

as well preſcribe to be free from the Payment of Tithe- Corn, becauſe 

they ſpend Corn in their Family, or give it for Proyender to their 

Cattle. Mich. 2 Fac. Webb. v. Sir Henry Varner. 2 Croke 47. Paſch: 

44 Eliz. Moor 685. | 

So admitting that Church-Wardens of a Pariſh may have Land by jow by 
Preſcription for the Reparation of their Church, yet they cannot pre- Church-war- 
ſcribe generally in Non Decimando, for that they be not Spiritual Per- *"* 
lons, though their Office be a Kind of an Eccleſſaſtical Office: Paſch. 

37 Eliz. B. R. Longley and Meredine's Caſe. Rolls 1 Abr. 653, and 

Rolls 2 Rep. 107. And the Reaſon why a Preſcriptich De non De- 
ciando is not good for a meer Lay-Man is, becauſe that none by the 
ER. _ 9 
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Diſcharge of Common Law had Capacity to take Tithes but only Spiritual Perſons 


Two grie- 
vous Perſe- 


Preſeripti- 
ons to Lay- 
Men, where- 
fore allowed, 


or a mix d Perfon, as the King; and regularly, no meer Lay-Man was 
capable of them, if not in ſpecial Caſes, for at the Common Law he 
could not (fave in ſome particular Inſtances) ſue for the Subſtraction of 
them in the Spiritual Court. 7 Ed. 3. 5. 11 Af. 9. 44 Ed. 3. 10 H. 7. 
18, Dyer 84, but it is ſaid, 43 Ed. 3. 34. 44 Ed. 3. 39, that a Fax. 
mer of a Parſon might ſue for Tithes; but it appeareth that ſuch Far. 
mer was a Spiritual Man, as Vicar, &c. And fo, it is ſaid, are all the 
other Books to be intended, as 31 H. 6. 11. 35 H. 6. 39. 2 Ed. 4. 15. 
6 Ed. 4. 3. 12 H. 7. 24, (in which, in Truth, there are but Opinions) 
and therefore was Remedy given to Lay-Perſons by Stat. 32 H. 8. c. 7 
But if they had been capable of Tithes before, the Common Law 
would have given them Remedy, from which tis concluded, that they 
cannot preſcribe in Non Decimando. Paſch. 30, the Biſhop of Mig. 
cheſter's Caſe. 2 Coke 44. Mich. 6 Fac. C. B. the Caſe of Modus De- 
cimandi. 13 Coke 13. Hill. 38 Eliz. Iright's Caſe. Moor 4.25. Bowl, 
v. Atkins. 2 Keb. 28, 60, 162, 175. Slden's Hiſtory of Tithes, 288, 
And upon his Reaſon that a Lay-Man cannot preſcribe in Nou De- 
cimando; If a Lay-Man hath a Grant from Parſon, Patron and Ordi- 
nary to be diſcharged of Tithes, (which is good of it felf, without 
any Recompence or Conſideretion) yet when it runs out to Preſcription 
it dies and periſheth ; and although Preſcription and Antiquity of 
Time fortifies all other Titles, and ſuppoſeth the beſt Beginning the 
Law can give them, in this Caſe it works clean contrary, and that in 
Favour of the Church, leſt by Degrees it ſhould be ſpoiled by the 
Laity ; ſo that though the Law will allow of a Lay-Man's Diſcharge 
by Grant, when it appears, yet when it appears not, it is prefumed, 
that it never was, becauſe of the dangerous Conſequence of preſuming 
the contrary. Mich. 15 Fac. Slade v. Drake. Hobart 297. See the 
Caſe of Bowls and Atkins before cited. And the Law, faith Coke, 
had great Policy therein, for that Lay-Men (to the Trial of whom all 
Preſcriptions are to be put) will rather ſtrain their Conſciences for 
their private Benefit than yield to the Church the Duties that belong 
thereto, and the Decay of the Revenues of Men of Holy Church in 
the End will be the Overthrow of the Service of God, and of his Reli- 
gion; for it is recorded in Hiſtory, that there were (amongſt others) 
Two grievous Perſecutions, one under Drocleſian, the other under 7u- 
lian called the Apoftate ; one of them intended to have rooted out all 
the Profeſſors and Preachers of the Word of God, Occidit ommes Pres 
byteros, but notwithſtanding that Religion flouriſhed, for Sazzguis Mar- 
tyrum eft Semen Hccleſiæ, and yet the ſame was a fearful and grievous 
Perſecution ; but the Perſecution under the other was more grievous 
and dangerous, becauſe (as the Hiſtory ſaith) [pſe occidit Presbyterium, 
for he robbed the Church, and ſpoiled Spiritual Perſons of their Re- 
venues, and took all from them whereon they might live, thereupon 
in ſhort Time did follow great Ignorance of the true Religion and 
Service of God, and thereby great Decay of the Chriſtian Profeſſton ; 
for none will apply themſelves, or their Sons, or any other whom he 
hath in Charge, to the Study of Divinity, when they ſhall have after 
long and painful Study nothing to live upon. Paſch. 38 Elia. the Br 
Mop of Wincheſter 's Caſe. 2 Co. 44. PR 
And the ſame Reaſons are of equal Force againſt allowing Preſcrip 
tions De modo Decimandi, which oftentimes for a Tithe-Gooſe do 
leave but a Feather to the Parfon or Vicar ; yet becauſe Ley 
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th ough not capable of Tithes in Pernancy, were capable of a Diſcharge of 

piſcharge of 'Tithes at the Common Law in their own Hands, T 

with the Conſent of the Incumbent, Patron and Ordinary, ois. 

by Grant or Compoſition. 8 E. 4. 14. & Regiſt. 38, the Law 

hath allowed Preſcriptions De modo Decimandi. Paſch. 38 Elis. the 

piſhop of Mincheſters Caſe. 2 Co. 44. Mich. 6 Fac. C. B. the Caſe 

of Modus Decimandi, 13 Co. 13. | | 7 
A Modus Decimandi is when Lands, Tenements, or Hereditaments, Medus Dect: 

or an annual certain Sum, or other Profit, Time out of M ind, have 8 

been given to the Parſon and his Succeſſors in full Satisfaction and Diſ- by a * 

charge of all the Tithes in Kind in ſuch a Place. So that a Lay- Maa for it: 

Man may preſcribe, that he and all thoſe whoſe Eſtate he hath in the 

Manor of B. Time whereof the Memory, &c. have paid to the Parſon 

for the Time being a certain Penſion yearly, for Maintenance of Di- 

vine Service there, in Satisfaction of all Tithes renewing or ariſing 

within the ſaid Manor ; and further may preſcribe, that he and all 

thoſe whoſe Eſtate he hath in the ſaid Manor, Time out of Mind, 

c. have uſed in reſpect of the ſaid Penſion ſo paid to the Parſon, to 

have the Tenth Part of all the Corn within the ſaid Manor, or any 

other Part thereof, or of all Lands holden of the ſaid Manor, and ſuch 

Preſcription is good ; for it ſhall be intended, that at the Beginning 

the Lord had all in his Hands, and afterwards gave the 'Tenancies to 

hold of him, retaining the Tithes, ſo that now he takes but the Tithe, 

which he had before by Retainer. Trin. 42 Elis. B. R. Pigot v: 

Sympſon. 3 Cro. 763. And of this latter Preſcription for the Lord to 

have the Tenth Shock of his Tenants, there is this Reaſon alſo given; 

becauſe he hath it as Parcel of, or as a Thing appurtenant to his Ma- 

nor, and not as Tithes ; for though a Lay-Man cannot have Tithes by 

Preſcription, yet he may have the Tenth Shock as a Temporal Pro- 

fit apprender ; and it may well be Parcel of a Manor, but otherwiſe of 

Tithes, for they cannot be Parcel of, nor appendant to a Manor, as 

was adjudged in Winſcomb's Caſe. Hill. 35 Eliz. 3 Cro: 293. 10 E. z. 

5, and therefore a Man cannot preſcribe generally in himſelf and all 

thoſe whoſe Eſtate he hath in the Manor to have any Tithes apper- 0 

taining to the ſame, without ſome ſpecial Matter ſhewed, nor may he 8 if 

preſcribe to have Decimas Garbarum, but Decimam Garbam. Hill. Preferiptici 10 

40 Elis. B. R. Pigot v. Hern. 3 Cro. 599, vouched alſo in the Biſhop „ n * 

of Mucheſter's Caſe. 2 Cb. 45, fame Caſe. Moor 483, and 3 Cybo. 599. ö bi: 

See Sherwood and JWinchcomb's Caſe. Hill. 37 Eliz. B. R. 3 Cro: 293. ; 

But where the Preſcription is to have Decimam Garbam, which is to 10 

be underſtood a Lay-Fee to be taken after the Parſon's Tithes, and 5 i 

not the Tithes, there the Land notwithſtanding ſuch Preſcription ſhall vi 

be liable to pay Tithes to the Parſon, or other Proprietor of Tithes of —_ | 

that Pariſh wherein ſuch Lands lie: See 44 Af. 25. But a Lay-Man Preſcription | 

at this Day may have a Portion of Tithes within a Pariſh by Grant or 1 

from the Crown, laying a Preſcription, Gc. in ſome of the diſſolved 4 

Religions Houſes, who were ſeized of ſuch Portion of 'Tithes, and 

which by the Diflolution of Monaſteries, &c. came to the Crown, and 

was granted by the King to ſuch Lay-Man who claims by or under 

the Grant. Paſch. 7 E. 6. Dyer 83. Mich. 26 & 27 Elis. Bozoun's Wheye the 

Caſe. 4 Cv. 35. 1 Roll's Abr. 657. | ö Parſon holds 

If a Man grants Parcel of his Manor to a Parſon in Fee, and the Nfasel of * 

Parſon with the Aſſent of the Ordinary (without the Patron) in Conſi- a Gift to be 


deration of that Grant, grants to him; that he ſhall be quit ef Tithes 145 o 
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Diſcharge of of the Reſidue of the Manor, and afterwards he or his Aſſignee be ſu. 

— ed in the Spiritual Court for Tithes of this Manor, they ſhall have a 

þ Prohibition, though the Grant was made before Time of Memory, if 

he hath always fince continued to be quit of Tithes. See 8 Ed. 4: 1 4. 

F. N. Z. 41. Cg. 3 E. 3. 17. 16 E. 3. tit. Antuity 24. So if the Lord 

of a Manor hath always holden his Manor diſcharged of Tithes, in 
Conſideration that the Parſon's Predeceſſors before Time of Memo 

or in ancient Times, had divers Lands in the ſame Pariſh of the Gift 

of the Anceſtors of the ſaid Lord, of which the Parſon is ſeized at this 

Day in Fee. If the Parſon ſueth for Tithes of the Manor, the Lord 

of the Manor may ſhew this ſpecial Matter, how that the Parſon and 

his Succeſſors Time out of Mind have holden thoſe Lands, &c. of the 

Gift of one and his Anceſtors, or whoſe Eſtate he hath in the ſaid Ma- 

nor, in full Satisfaction of the ſaid Tithes ; and the Proof, that the 

Lord of the Manor gave the Lands that Tithes ſhould never be paid, 

at this Day is good Evidence to prove the Surmiſe of the Prohibition, 

Mich. 6 Face C. B. in the Caſe of Modus Decimandi. 13 Co. 15. Yet 

A Preſcrip- when a Prohibition was granted upon this Suggeſtion, that one being a 

yo Lay-Man was ſeized of the Manor of D. and that he and all thoſe 

upon main- Whoſe Eſtate he had, Time whereof the Memory of Man is not to 

ruining a the contrary, have uſed to have the Tithes within the ſaid Manor, and 

Chaplain. that therefore he and all thoſe whoſe Eſtate he had have uſed to main- 

tain a Chaplain in the Church of A. a Conſultation was prayed : Firſt, 

Becauſe it was not alledged that the Church of A. was within the ſame 

Pariſh where the Manor was, and ſo no Conſideration to the Parſon 

that was the Plaintiff. Secondly, Becauſe it doth not extend to the 

Maintenance of the Chaplain ſo long as he claims the Tithes, whereof 

the Memory, &c. Thirdly, Becauſe the Defendant had not proved 

the Maintenance of the Chaplain within the Six Months, but only the 

Reſidue of his Suggeſtion, this being the principal Matter to make his 

Preſcription good; and a Conſultation was awarded upon this laſt 

Exception, per Curiam, and Coke ſaid, it ſhall be granted for other 

Exceptions alſo. Paſch. 12 Fac. B. R. Boothers v. Rogers. 1 Rolls 

Re P. 2. 

A whole Pa- And as a Manor may be diſcharged of Tithes againſt the Parſon, 

ror ob upon the Account of a Penſion paid by the Lord, or Land given; ſo 

uſtom. may a whole Pariſh, or Hamlet, be diſcharged of this or that Sort of 

| Tithe, as of Wood, Hay, upon a Cuſtom, that all the Parſons of the 

Church of D. 'Time whereof, (5c. have had ſuch Lands Parcel of the 

Manor of H. in Recompence of this or that Sort of Tithe within the 

ſaid Pariſh, or Hamlet, although all the Lands within the ſaid Pariſh, 

Cc. at this Day do not belong to the ſaid Manor. Mich. 39 & 40 El. 

B. R. Somerton v. Dr. Cotton. 3 Cro. 587. Mech. 16 Fac. B. R. Moor 

A v. Bullock. 2 Cro. 501. Hill. 42 Elis. B. R. Auſten v. Piggot. 3 Cro- 

* 36. And it is ſaid to be ſufficient for the Pariſhioners to alledge, 

* that the Parſons have had ſuch Lands in Recompence of ſuch Tithes 

bis not paid within Memory, and that it is not neceſſary that they ſhew 

how, or by what 'Title the Parſons had the Land ; but if they had it 

i in another Manner than in Satisfaction of the Tithes, the Parſon him- 

ſelf ought to ſhew that. Hill. 42 Eliz. Auſten v. Piggot. Moor 911, 

Rf But where there is a Preſcription to be diſcharged of all Tithes of 

1 Hay-ground, iz. of all the Meadow in the Pariſh, in Conſideration 

1 that the Parſon had certain Acres of Meadow, if any arable Land be 

1 | ; x con- 
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or ſome Part thereof, pig. a certain Rent or Sum of Money, or other 
Conſideration, and by that Means be diſcharged from the Payment of 
Tithes ariſing on ſuch Lands. But this Rule ever holds, that as a Lay- 
Man cannot preſcribe in Non Decimando, ſo to maintain his Preſerip- 
tion De modo Decimandi, he muſt preſcribe to the Paying, or doing 
ſomething, Time whereof, Gc. to the Benefit of the Parſon to whom 
the Tithes in kind were otherwiſe due ; therefore when one preſcribed, 
that he ought to be diſcharged of Tithes, in Conſideration that he 
hath uſed Time out of Memory, &c. to imploy all the Profits of the 
Land in the Reparation of the Body of the Church, and to find all 
Neceſſaries for the Church; it was adjudged, that his Modus was not 
good, becauſe that the Parſon thereby hath no Recompence for the 
Tithe ; but otherwiſe it would have been, if he had uſed with the 
Profits to repair the Parſon's Chancel, for that the Parſon being charged 
with the Repair thereof, hath Benefit thereby. Paſch. 37 Eliz. B. R. 
Longley v. Meredine. 1 Roll's Abr. 649, 650. So when one preſcribed 
to reap Corn, and to make it into Sheafs, and to ſet forth the Tenth 
Sheaf at his Charges, and to cut his Hay, and to ſever it from the 
Nine Parts at his Charges, in full Satisfaction of the Tithes of the 
Corn, Hay and Wool, it was adjudged inſufficient for the Wool, for the 
other Two were due of common Right, and ſo the Parſon had no- 
thing for the Wool, and by conſequence the Preſcription is a De Non 
Deci mando as to that, therefore bad. Trin. 7 Fac. 13 Co. 45. And 
upon the ſame Reaſon the Court held, that a Preſcription to pay a 
Rate to the Rector, will not be to the Diſcharging of the Payment 
of Tithes to the Vicar. Mich. 14 Fac. Wintel v. Child. 3 Bulſtr. 220, 
and that the Payment of five Shillings yearly to the Pariſh Clerk, is no 
Conſideration of a Preſcription to be diſcharged of the 'Tithe due to 
the Parſon. Mich. 29 & 3o Eliz. Savil v. Wood. 3 Cro. 11. But where 
the Plaintiff in a Prohibition did ſuggeſt, that the Prior of N. was 
ſeized of a Manor, and of the Tithes ſimul  ſemel, as of a Portion 
of Tithes, and in the 25th of H. 1, granted the ſaid Manor and 
Tithes to one F. and his Heirs, rendring Rent, and that the Heirs of 
the ſaid F. afterwards granted Parcel of this Manor with the Tithes to 
$. rendring five Shillings Rent, and brings down a Title from the ſaid 
$. to the Plaintift in the Prohibition, and concludes that the ſaid F. 
and all thoſe whoſe Eſtate, (5c. did pay the ſaid Rent to the ſaid Pri- 
or, and ſince the Diſſolution to the King and his Aſſigns, in Diſcharge 
of all Tithes. It was objected, that the Plaintiff here would infer a 
Modns by the Payment of the Rent to the Prior, &c. which will not 
do, for unleſs the Modus doth go to the Perſon who by Law ought to 
have the Tithes, or for his Benefit, tis not good: But it was anſwered, 
and agreed to by the Court, that in this Caſe it doth appear, that 
there was a Modus in the Prior, which being received till it came to 
the Crown, tis good, though now paid to others; for if a Modus be 
Payable to him who hath the Right of the Tithes, though it be not 
to the Parſon of the Pariſh, 'tis well enough, eſpecially as here, being 
alledged to be a Portion of Tithes belonging to the Prior, ſo that it 


cannot be ſaid that the Parſon hath not Cid pro Quo, for he 1 
thing 


converted into Meadow, the Preſcription extends not to diſcharge that, Diſcharge ot 
as was ſaid to be adjudged. 14 Jac. in Conier's Caſe, vouched in Pool Tithes. | 


As a Pariſh, ſo any private Perſon may pay a Modus for his Lands, Modus by a 


private Per- 
ſon for his 


No greater So a Modus, that all Perſons having Land within ſuch a Town, but 


4 


— 
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Diſcharge of thing at firſt, and the Compoſition being made with the Prior, the 

ies.  pjantiff is only to ſhew Payment to him, and to thoſe who have his 

Right. Trin. 34 Car. 2. B. R. James v. Tyollop. 2 Mod. Rep. 3 20. 

But when to have a Prohibition it was ſuggeſted, that the Dean and Chap. 

ter of Carliſle were ſeized of a Manor, whereof the Place, out of which 

Tithes are demanded, is Parcel, and that the Defendant againſt whom 

Tithes are demanded, is Copyholder in Fee of thoſe Lands; and that 

all the Tenants of that Manor had been diſcharged of the Fourth 

Part of their Tithes of all their Lands in what Place ſocver they did 

lie, paying fo much to the Lords of the ſaid Manor for Quit-Rent; a 

Prohibition was denied, for per Curi am, it cannot be, that Lands held 

of other Lords can be diſcharged of 'Tithes by the Payment of this 

Rent ; and it doth not appear that the Payment to the Lord was in any 

other Manner, but as his Rent. Trim. 17 Car. 2. B. R. Wilkinſon v. 

Richardſon. 1 Sid. 258, the fame Cale. 1 Keb. 906. And it is ſaid, 

if a Man preſcribe to pay one Penny or thereabouts for the Tithes of 

every Acre of arable Land, this is no good Preſcription by reaſon of 

the Uncertainty, Mich. 9 Fac. B. R. Allen's Caſe. per Curiam, 2 

Roll's Ar. 265. So a Modus to pay four Shillings of every Day's Plow- 

ing of Wheat, and two Shillings for every Day's Plowing of Barley, 

was held not to be good for the Incertainty, it not being averred how 
much every Day s Plowing did contain. 1 Keb. 612. 


Privilege is not inhabiting within the ſame Town, ſhall pay 4 d. an Acre only in 
than to-In- Satisfaction of all Tithes, was held an unreaſonable Cuſtom, to give 
habitants. greater Privileges to Foreigners than to the Inhabitants which are at 
greater Charge, in reſpe& of their Reſiancy, to the Ornaments of 
the Church, &c. Mich. 15 Car. 2. B. R. Bawdry v. Buſbell. 1 Le- 
2 116, 55 
How a cu - After a Cuſtom or Preſcription to be diſcharged of Tithes upon a 
ftom, e. up- ſodas is created by Continuance of Time, it may afterwards be loſt, 
— beet. and the Parſon ſhall have his Tithes in kind, of which, one Inſtance 
may be given, by not making Payment of the Conſideration of the 
Diſcharge, or by paying the 'Tithes themſelves : for Cuſtom and Pre- 
ſcription may be loſt as well as gotten by Time, but an Interruption 
of the Uſage for ſuch Time only, as ſhall not deſtroy the Poſſibility of 
making Proof that ſuch Cuſtom or Preſcription was, ſhall not be to the 
Deſtruction of it, by Coke in Price and Maſcal's Caſe. Trin. 12 Jac. 
B. R. Bulſtrode 240, for otherwiſe a Leſſee might pay Tithes in kind 
where a Modus is, and ſo bar the Leſſor of the Benefit of the Modu 
in After-time, which ought not to be. Maſcal and Price's Caſe. Paſch. 
13 Fac. B. R. 1 Rolls Rep. 176. Alſo a Modus may be loſt by the 
Alteration or Deſtruction of the Thing for which the Modus was paid, 
as if there be a Modus to pay a certain Rate for the Tithe of a Mill, 
For a Mill. this Modus may be loſt ; as if two Fulling-Mills be under one Rook 
for which a Rate Tithe hath been paid, Time whereof, (5c. and after, 
theſe Mills are altered and made into one Corn-Mill, the Modus is 
gone, and 'Tithe for the Corn-Mill muſt be paid in kind ; or if there be 
but one Pair of Stones in a Mill, and a Modus is to pay a certain 
Rate for them, and then another Pair of Stones is put into the ſame 
Mill, *tis ſaid that Tithes muſt be paid in kind. Browplow and Goulds 
borough. p. 32. So if one be diſcharged from the Payment of Tithes 
for two ancient Corn-Mills driven by Water, for a Modus of {ix 1— 
„ a ings 
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lings and eight Pence annually paid to the Parſon, and the Water-courſe, Diſcharge of 
that was wont to run to the Mills, is diverted by the Owner of the Tunes. 
Mills, and runs in another Place a little Diſtance from theſe Mills, and * 
then the Owner doth pull down one of theſe Mills and re-edifſes it 
upon the Stream in the new Courſe, he ſhall pay Tithes thereof as for 
a new Mill, and the ſaid ancient Modus ſhall not diſcharge it; but if 
by the Continuance of Time by the Act of God the Water-courſe 
that was wont to run to the Mill is altered, and the Mills therefore 
be pulled down, and built where ſuch new Stream is, the Mods ſhall 
continue, and he ſhall be diſcharged of Tithes for theſe new Mills, 
paying the ſaid fix Shillings and eight Pence. Per Curiam. Mich. 11 
Car. B. R. Johnſon v. Dandridge. 1 Roll's Abr. 65 2. So if a Man 
preſctibe in Modo Decimandi for Hay and Graſs in forty Acres of 
Land, and the Tenant doth convert it into Hop-garden, or into Til- 
lage, the Modus is gone; for when the Modus is ſpecial, as for Hay 
and Graſs, (5c. only, there it will be deſtroyed by the Converſion of 
the Land, &c. to other Uſes. Hill. 6 Fac. B. R. Sharp and Corl!t's 
Caſe. per Gar. 1 Roll's Abr. 651, | 
In like manner, if a Mods hath been paid for a Park, Time where- Upon « Puri 
of, Oc. and afterwards the Park is diſparked, and the Lands converted being dit. 
to Tillage, Cc. if the Modus were general for a Park, it is gone, if Perked, S.. 
the Park be diſparked ; but otherwiſe it is, if the Modus be for fo ma- 
ny Acres, of Land contained in the Park. Spardam's Caſe. 1 Rolls 
Abr. 651, and Shibden's Caſe cited. Noy 148. So if a Preſcription be 
to pay a Buck or Doe out of the ſame Park, when tis diſparked, the 
Preſcription is gone, in Pool and Reynold's Caſe. Mich. to Far. Hut- 
ton 57. And *tis ſaid, the Court doubted whether one that had a Park, 
and was uſed to pay the Shoulder of a Deer for all Manner of Tithes, 
and the Park is diſparked, ſhall pay Tithes in kind or not? Paſch. 10 
Fac. Brownl. and Gonldsb. 1. p. 31. And Popham ſaid, that where 
) | the Preſcription is to pay a Shoulder of every Buck or a Doe at Chriſt- 
; | mas, if the Park be diſparked, the Tithes in kind ſhall be paid. Bed- 
C | dingfield and Feak's Caſe. Paſch. 30 Fliz. B. R. 3 Oro. 467, ſame 
4 | Caſe. Moor 90g, and in the Dean and Chapter of Norwich's Caſe. 
= Poſch. 38 Elix. B. R. Owen 74. So if the Preſcription be to pay 
ten Shillings for the Deer and Herbage of the Park, and not for all the 
Park, and the Park is diſparked and ſown with Corn, Tithes in kind 
ſhall be paid; or if the Preſcripcion be to pay ten Shillings and a bill 
Shoulder of every Deer, when the Park is diſparked Tithes ſhall be 34 
paid in Kind, and not the ten Shillings, as hath been adjudged. Mich, 19 
21 C 22 Elis. in C. B. Rot. 404, as is ſaid in edding field and Feak's 
Caſe. Moor 909. And when a Preſcription was to pay two Shillings 
yearly and the Shoulder of every third Deer killed within the Park, 
inch and arburton held that by the diſparking of the Park, the Pre- 
ſcription as to the Shoulders was determined, and by conſequence all 
the Modus Decimandi, and then that the Parſon ſhall have Tithes in 
kind, and that if the Park be revived, the Preſcription and Modus De- 
cimaxdi ſhall alſo be revived ; but Nichols and Hobart held, that in 
ſuch Caſe the Preſcription ſhould endure, ſaying, that the two Shil- 
lings is clearly a Modus Decimandi, which is certain, and the Diſ- 
parking doth not hinder the Payment of it, and the Shoulders are but 
caſual, and upon the Diſparking, the Parſon. ſhall loſe them, and reco- 
ver in the Court Chriſtian a Recompence for- them in Money; as if a 
Man will not ſet forth his 'Tithes, the 'Fithes themſelves ſhall not be 
Hh hh recovered, 
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Diſcharge ot recovered, but a Recompence for them; and in this Cafe, though he 
Tunes, , was to have the Shoulders according to the Number of the Deer kil- 
led, which makes the Value uncertain, yet the Spiritual Court ſhall 
ſet the Value according to what was uſually paid whilſt it was a Park 
Hill. 12 Fac. B. R. Cowper v. Andrews. 1 Rolls Rep. 120, and Ih. 
bart 39. Godbolt. 237. But according to the former Caſes, the Pre- 
ſcription is gone, and Tithes are to be paid in kind; however- it is 
clear, that if a Modus hath been to pay a certain Rate in Money for 
all the Tithes of ſuch a Park, ſuch Modus ſhall hold, notwithſtending 
the Park ſhall not be diſparked. Bedding field and Feak's Caſe. 3 Cs. 
467, ſame Caſe. Moor go, the Dean and Chapter of Norwich's Caſe. 
Owen. 74, and Price and MaſcaPs Caſe. 2 Bulſtrode 240, fame Caſe. 
1 Rolls Rep. 176. Or if the Modus be to pay a Buck and a Doe for 
all Tithes of ſuch a Park, this Modus ſhall continue, though the Park 
be diſparked; for though they be Fere Nature, and ſo not tithable in 
themſelves, yet they may be given for Tithes by Compoſition, and 
may be the Conſideration of a Modus. Sharp v. Sharp. Noy 148. Pig 
v. Reynolds. Hutton 57, and by Carus and Catlin. Owen 34. And fo, 
though Partridges and Pheaſants in a Garden be not tithable, yet they 
may be by Compoſition paid in lieu of 'Tithes, and the Parſon ſhall 
not take them, but they ſhall be brought dead to him ; and though, 
in the Caſe of the Park, the Park be diſparked, yet if the Payment of 
the Buck, (5c. be not fixed to be had out of that particular Park, the 
Owner may give a Buck, &c. out of another Park, and the Modus will 
continue: But where the Modus of the Buck, Gc. is to be had out 
of that Park only, then according to the Caſes before mentioned, the 
Park being diſparked, the Modus is gone, and the Tithes in kind will 
revive, therefore in a Suit for Tithes of Corn growing in a Park diſ- 
parked, the Defendant pleaded a Cuſtom to pay a Buck in Satisfaction 
of all Tithes; and the Witneſſes proved a Buck paid yearly, but could 
not tell whether it was taken out of this Park or not. And the Jury 
was charged to enquire particularly of this, for if it were fixed to a 
Deer out of this Park only, then by diſparking the Park, the Cuſtom 
is gone : But if it had been often, and moſt what paid out of this 
Park, yet this will not alter the Cuſtom, but it may be paid out of 
any other Park, if the Cuſtom were to pay a Buck generally. Claytous 
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Chap. XLVIII. 2% Complete Incumbent. 


C HAP. XLVIIL 


Lande how diſcharged of Tithes by ſeve- 
ral Acts of Parliament. What Abbies 
were diſcharged of Tithes. A Catalogue 
of Abbies above 2001. per Annum Value 


diſſokved by Statute 31 H. 8. Unity of 


Poſſeſſion, and Barren Land. 


T* HE third and laſt Means by which Lands are diſcharged from 
the Payment of Tithes, is by ſeveral Acts of Parliament; and 

by this Means all Abbey Lands that are free from the Payment of 
Fithes receive their Diſcharge. "Tis true, in ancient Times divers Re- 
ligious Corporations, eſpecially, were diſcharged of the Payment of 
Tithes by Special Privilege; and this Privilege was acquired by two 


Monaſter ies 
diſcharg-d. 


Abbey Lands 
diſcharged 
by Act of 
Parliament. 


Means. Firſt, By the . Bull, for the Pope was wont to exempt 


what Abbies he pleafed from the Payment of Tithes for their own 
Lands, as the Premonſtrantes, Cc. Secondly, By general Councils, 
for ſo ſome Orders were alſo diſcharged, as the Ciſtertians, Hoſpital- 
lers, and Templers; but this Privilege, as to ſuch Orders, was limited 
to the Time that the Lands remained in their own Hands, and were 
manured by them. Slade and Drake's Caſe. Mich. 15 Fac. Hobart 297; 
and was but a perſonal Privilege, by whom, or to whomſoever it was 
granted. Mitch. 11 Car. B. R. Sdocun v. Holm. Jones 368, ſo that if 
all the Members of a Corporation had died; the Lands muſt have 
paid Tithes that were before free in their own Hands: Mich. 11 Fac: 
C. B. the Dean and Chapter of J/ind/or v. Nebb. Godbolt, therefore 
the Abbies being now iflblved, this Privilege of Exemption had fal- 


The Acts of Parliament by which Monaſteries, Chaiintries, Colleges, Statuies dif: 


1 


1 


Hh hh preffed 


ſolving Mo- 
naſteries; 


1 


Monatteries preſſed or diſſolved; and this Statute, nor any other, not containing 
dilcharned. any Clauſe, or Words of Diſcharge, the Lands thereby given have 
* been, ſince the ſaid Statute, ſubject to the Payment of Tithes, altho 
they might be free from that Duty, whilſt in the Hands of the Reli. 
gious Poſſeſſors, or eite them did continue; therefore in this 
Caſe, if a Prior, Oc. had been diſcharged by Privilege only, that is 
by Bull, or Canob; by Prampſion Chief Fuſtice, Foxes and Berkley a. 
ainſt Croke, the Statute of 27 H. 8, doth not preſerve this Privilege 
booati that there be not any Words that the Lands given thereby ſhall 
be diſcharged, as the Abbots, tc. held them; and general Words will 
not preſerve Privileges whieh were determined, unleſs ſpecially re- 
vived ; and they faid, that Statute 3r H. 8, doth not extend to Free 
Land given by the former Statutes, for all the Scope of the ſaid Sta- 
tute is only to extend to Abbies which came to the King after the 
Fourth of February, 27 H. 8, and all Abbies which came to the King 
by the Statute of 27 H. 8, came unto him upon or before the Fourth 
of February, 27 H. 8, and to thoſe the Statute of 31 H. 8, doth not 
intend to extend. For in every Branch are mentioned only the Ab- 
bies, Gc. which came to the King after 27 H. 8. And although this 
Clauſe to be diſcharged of Tithes, in the Body of the ſaid Clauſe, is 
any Monaſteries, (5c. and Abbots be not mentioned before in that 
Clauſc, therefore it ought to be expounded, and coupled with the 
Clauſes before, which mention and intend only what came to the King 
after the Fourth of February, 27 H. 8, and doth not extend to Abbies 
which came to the King the Fourth of February, 27 H. 8, and Jones 
ſaid, although it is no Statute until the End of the Seſſions, where the 
King's Aſſent is given, yet when there hath been a Seſſion, it ſhall have 
ſuch Relation to the firſt Day of the Seſſion, that they veſt actually in 
the King the ſaid fourth Day of February, 27 H. that the King ſhall 
have the Rents incutred after the firſt Day, and before the laſt Day 
of the Seſſion, and if they be paid in the Interim to the Abbot, gc. 


— ner I nr PRI Er OR nemenn 


* 
— * 45 4 . — Py Wa 3 4 b ; 
- » oy * Wen 
0 : o : -4 y 
$ © Agony . -* 7 
* ; , 4 * 8 
* 1 * N * % * . * 
J * * _ | 4 % : * * - 
4 V £6 2 Fo * Sp N * IP a 1 1 


— —— 


— — —— 2 T — — 
— — * - - — nf 


"IX. \ * * * 

'E — 2 £ — 

— — * - _ — 
„ 4; — ä r . 2 — ů -. * - — 

2 4 — — boy £ : — * — 8 
„ rr a n Rn IP a 
3 — on —— MO OR — 
2 > — 
. 


they ſhall be paid again to the King. And Foxes and Brampſion reli- 

| ed upon a Judgment 18 Jac. in the Common Bench, betwixt Gerrard 

| and Wright, where it was held upon ſolemn Argument, by Hobart, 
Winch and Hutton: Juſtices, that the Statute of 31 H. 8, doth not ex- 
in tend to Abbies which came to the King by the Statute of 27 H. 8, 
* | and that in this Court in the Caſe of Mhittom and Weſton, for the Poſ- 
i" | ſeſſions of the Abbey of St. Johns of Feruſalem 4 Caroli, where the 
4 © Queſtion being, whether the ſaid Abbey came to the King by the ſpe- 
kl cial Act of 32 H. 8, all the four Juſtices agreed, that the Caſe of 
1 Gerrard and Mright was good Law, That the Abbies which came to 
5 the King by the 27 H. 8, were not within the Privilege of 31 H. 8, 
3 nor to have the Benefit of the ſaid Statute of 31 H. 8. And Berkley 


Juſtice inſiſted much, that this Privilege to be diſcharged: of 'Fithes, 
being a meer Spiritual Privilege, was determined by the Diſſolution of 
the Abbies, and tied only to their Bodies and Perſons ; nor can be re- 
vived without eſpecial Words, which are not in the Statutes of 27 H. 
8, or 31 H. 8, and that although the Statute of 31 H. 8, extend to 
the ſaid Abbies ſuppreſſed by the Statute of 27 H. 8, yet there is 4 
Saving in the ſaid Statute of 31 H. 8, of all Rights and Intereſt, ex- 
cept to the Donors, Abbots, Cc. fo that the Perſons which have Right 
to Tithes, are preſerved by this Saving; but this Point all the Juſtices 
ia their Arguments denied, and held, that the Saving any Right, Ge. 
doth not extend ts Perſons to ſave their Right againſt fark Pavilegs 
1 eing 
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being againſt the Words, and Intent of the Statute; wherefore, for the Diſcharge by 


eaſons before, but principally, for that the Abbey diſſolved appear- RZ'viteor, 
— to be ſup eſſed by the Statute of 27 H. 8. By the Opinion 7 the WITS” 
aid Three Juſtices, it was adjuged for the Defendant, and that Con- 
ſultation ſhould be awarded. Mich. 11. Car. B. R. Sydown v. Holme, 1 
Croke 42 2, fame Caſe, Zones 68, Hill. 15 Jac. Mright ver. Gerrard, 
Ge. Hobart 306. Jones 368. Hill. 18 Fac. Gerrard v. Wright, 2 Croke 

Jones 2. 1 £5290 | 

. by Privilege only are not now good by the Aid of the Where Diſ- 
ſaid Statutes, ſo not by Preſcription, or real Compoſition ; for when 9 
upon a Prohibition, a Surmiſe was made, that a Prior of a Priory, by are not aid- 
this Statute, 27 H. 8. diſſolved, held the Lands for which Tithes were ed by Pre. 
demanded by Suit in the Spiritual Court diſcharged, Time whereof, Pio, e. 
c. from the Payment of Tithes, for his Farmer and Tenants for Life, 
or Years of the ſaid Lands; two Points were moved and reſolved, 
Firſt, Whether the Prior having a Preſcription De Now Deci mando, 
this Preſcription ſhall be determined by the Diſſolution of the Priory, 
or ſtill remain to the King, and fo to his Patentee, without the Aid 
of the Statute 27 H. 8. & 31 H. 8. c. 13, as to which it was argued, 
that in regard the Land had been diſcharged in the Hand of Spiri- 
tual Perſons, Time whereof, &c. who were capable of being diſcharg- 
cd of Tithes, it may by Intendment be originally by Compoſttion real, 
and then it ſhall go with the Land. 8 Ed. 4. 14. Fitz. N. B. 4r, 
where tis ſaid, that a Lay Perfon may have a Compoſition, and there- 
upon a Prohibition, much more a Spiritual Perſon, and then it ſhall 
go with the Land; and twas alſo ſaid, that ſuch Preſcription De Non 
Decimando, being fixed in a Spiritual Perſon, by the Diflolution comes 
to the King, being Perſona Mixta, and capable thereof, and ſo to his 
Patentee. But Bramfton, Jones and Barkley Juſtices, berg the con- 
trary, and firſt agreed, that ſuch Compoſition real in t*Caſe of a 
Lay-man, if it may appear, ſhall be good, and the Diſcharge ſhall go 
with the Land; but becauſe a Spiritual Perſon may be diſcharged by 
Grant, and that in divers Manners, as well as by Compoſition real, it 
ſhall be intended in Favour of the Church, to be by the moſt general 
Courſe as by Grant of Privilege, which is a perſonal Diſcharge, and 
determines with. the Corporation, and not by any real Compoſition, 
unleſs it could be ſhewed. Mich. 11 Car. B. R. Sydown v. Holm, 1 
Croke 422, ſame Caſe. Fones 368. Paſch. 17 Car. in Scaccario, Clark 
v. Ward and Hill. 11 Car. Cock v. Thorp adjudged Croke Contra, 1 
Roll's Abr. 654. But in the like Caſe, Dodderidge ſaid, that if it be 
alledged, that the Abbey was founded before the Time of Memory, 
and that from the Foundation until the Diſſolution, the Land had 
been diſcharged, this had been good, to which Coke agreed. Trim. 12 
Fac. B. R. Prowſe v. Doctor Leyfield, Rolls Rep. 54, and by Hobart, 
who grants that Diſcharge by Compoſition, Bull, Canon and Order, 
were but perſonal, *and doth die with the Body, without the Aid of a 
Statute to ſupport them, but holds, that Diſcharge' by Preſcription is 
of another Nature, for having been always (as Preſcription preſumes) 
in Spiritual Hands, the Law judgeth that it was never charged with 
Tithes, as the Pleading is, that the Lands were Inmunes a Solutione 
| Decimarum, negative, non privative;” Frilicet uncharged, not dif- 
charged, as if they had been once chargeable ; the Reaſon whereof 
was, that being Spiritual Perſons, they were able to miniſter to them- 
{elve; Spiritual Rights, atid therefore performing Oficiur, they might 


_ retain 


ſcription of 
ue Roc of the Parſonage, and the Lands of which 'Tithes are demanded. Hill, 
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Ponalteries retain Berteficizar, and this Non-charge ſtanding upon Preſcription, 
2 was inherent to the Land, not as Thing given, but as a Non wor 
" Y'V Lands that never yielded Tithes, and Land of the Little Monaſteric, 
ſo free of Tithes, the King by the Statute 27 H. 8. and his Patentees 

were to hold free, not by reaſon of any Privilege, which did need 
to be preſerved. by. Statute, . but even by the Grant of the Land by 
any kind of Conveyance. And therefore, though Diſcharge by Bull, 
or Compoſition, was to die with the Corporation, yet if it were once 
run out, Time whereof Mind of Man, Oc. it was then to be pleaded, 
and uſed as a Non-charge by Preſcription, which was a Title of Dif. 
charge by the Temporal Law, and if it were impugned, it was to he 
drawn by Prohibition to a Tryal at the Common Law, and this with. 
out the Help of any Statute. But after he ſaith, that he is of Opinion, 
that the Defendant may avoid the Plea of Preſcription, by ſhewing 
the Abbey, to which the Lands belonged, had other Ways of Diſcharge, 
IWright v. Gerrard and Hilderſham, Hill. 15 Fac. Hobart 309, but the 
before-mentioned Judgments are more to be regarded, which are, that 


Preſcription Preſcription is no Diſcharge for Lands given by the Statute 27 H. 8, 


no Diſcharge for the Reaſons given in thoſe Judgments, and accordingly was it ad- 
ven by 4. judged after ſeveral Arguments. Hill. 18 & 19 Car. 2. B. R. in the 
H. 8. Caſe of Bowles v. Atkins, 1 Siderfin 320. 1 Levins 185, the ſame 
Caſe, 2 Keble 28, 175, where it is ſaid by Twiſder: Juſt. that the Caſe 
of Sydnam and Holmes, 1 Cro. 422, hath been agreed for Law in all 
the Courts of }/eſtminſter, and ( Keeling Ch. Juſt.) the ſame Point hath 
been adjudged by all the Courts; the like Opinion the Court was of, 
Hill. 20 & 21 Car. 2. B. R. 2 Keble 472. 

Kor by Pre- And as Lands are not diſcharged by this Statute, upon the Account 
of Preſcription, ſo much leſs upon a Preſcription of Unity of Poſſeſſion 


15 Fac. Wright v. Gerrard, &c. Hobart 311, the ſame Caſe, Jones p. 


2. Hill. & 2 Croke 607. 5 
The next Statute by which Religious Houſes, cc. were diſſolved, 


31 H.8.c. 13; and the Lands given to the Crown, is 31 H. 8. c. 13, and in this Sta- 
tute for the freeing of Lands given teh from the Payment of 
Tithes, there is this Clauſe, And where divers and lundzy Abbots, 
Pꝛioꝛs, Abbeſſes, Pꝛiozeſſes and other Eccleſiaſtical Governozs, and 
Governeſſes of the ſaid Monaſteries, Abbathies, Pꝛiozies, Nunneries, 
Colleges, Hoſpitals, Houſes of Fryars, and other Religious and Ec- 
cleſiaſtical Houſes and Places, have had, poſſeſſed and enjoyed divers 
and ſundzy Parſonages app:opztated, Tythes, Penſions and Poztions, 
and alſo were acquitted and diſchaged of and foz the Payment oz Pay- 


ments of Tythes, to be paid out oz ko; their laid Monaſteries, Abba · 


thies, Pꝛiozies, Nunneries, Colleges, Hoſpitals, Houſes of Frpars, 


and other Religious and Eccleſtaſtical Houſes and Places, Manos, 


Meſſuages, Lands, Tenements and pereditaments: Be it therelo:e 
enacted by the Authozity aboveſaid, That as well the King our Sove- 
reign Low, His Heirs and Succeſlozs, as all and every ſuch Perſon 
and Perſons, their Heirs and Afligns, which have, oz hereafter ſhall 
have any Monaſteries, Abbathies, Pziozies, Nunneries, Colleges, 
Þoſpitals, Houſes of Fryars, oz other Eccleſtaſfical-ÞHouſes oz Places, 
Sites, Circuits, Pꝛecincts of the ſame, o; any of them, oz any Ma⸗ 
no2s, Meſſuages, Parſonages app2opziate, Tythes, Penfions, Por 
tions, oz other Hereditaments, whatſoever they be, which belonged 0! 
appertained, 02 which now belong 02 appertain unto the ſaid Ponaſie 
, x ; * N 


ries; 
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3 
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tics, Abbathies, ]2i0:tes, Nunnertes, Colleges, Hoſpitals, Houſes of Woneneriest 
Fryars, 02 other Religious and Cecleſiaſtical Houſes oꝛ Places o; un: · 
do any of them, ſhall have, hold, retafn, keep and enjoy, as well the 
ſaid Parſonages app2opzfate, Tythes, Penſions, and Poztions, as the 
caid Monaſteries. Abbathics, Pyoztes, Nunnertes Collegies, Hoſpt- 
tals, Pouſes of Fryars, and other Religious and Eccleſiaſtical Hou- 
ſes and Places, Sites, Circuits. P:ccints, Manozs, Meaſes, Lands, 
Tenements and other Hereditaments whatſoever they be, and every of 
them, accoꝛding to their Eſtates and Titles, diſcharged and acquit- 
ted of Payment of Tythes, as freely, and in as large and ample 

anner as the laid late Abbots, P2io2s, Abbeſſes, Pꝛiozeſſes, and other 
Eccleſiaſtical Ooverno2s and Govezneſles, oz any of them had, held 
occupied, poſſeſſed, uſed, retained, oꝛ enjoyed the ſame, oz any Parcel 
thereof, at the Days of their Diſſolution, Suppreflion, Renouncing, 
Relinquiſhing, Foxfetting, giving up, oz coming to the King's Highneſs, 
of ſuch Monaſteries, Abbathies, Pꝛtozies, Nunneries, Colleges. Hoſpt: 
tals, Houſes of Frpars, o2 other Religfous oz Eccleſiaſtical Houſes 
02 Places, 02 at the Day of the Diſſolution, Suppzefſion, Renoun- 
cing, Relinquiſhing, giving up, o2 coming to the King's Highneſs of 
any of them, this Act oz any Thing therein contained to the contrary 
not withſtanding. Stat. 31 H. 8. cap. 13. Sekt. 21. | 

And here I ſhall ſet down the Catalogue of the ſeveral Monaſterics, Monaſteries 

that upon the general Survey taken the 26 H. 8, were returned to be of e 
of the annual Value of Two Hundred Pounds per Annum, and up- 4mm, &c. 

| wards, within Euglaud and Wales, and by Conſequence diſſolved by * 
the Statute of 31 H. 8. c. 13, and by that Means are capable of be- edof Tithes 


ing diſcharged of the Payment of 'Tithes, vis. 


| „ . 
Reading Benedittines, founded in the Time of H. 1. 1938 14 03 Ber 
| Zuſleſham Abbey Canons of St. Auſtin, founded in MCC o2d 1 


Hr. 
| Abbington Abbey Benediftines, founded in the Year 702. 1876 10 og 


” 


| poten Priory Canon St. Auſtin, founded in the 5 Bedford, 
Elneſton Jbbey Benedectiues, founded in the Time of? 
, 7 Milliam the Conqueror. ; * 33 
| Wardon Abbey Ciſterti aus, founded in the 4th o 8 N 
Kephen, in the Year 1139, | 1 
Chickſand Priory, White Canons Gi/bertines, founded "Fn N 
| —_ the Time of V. Raf. Ss Ae 
3 bl f St. Auſti int 
— 25 1 Canons of St. Auſtiu, founded in 834 4 

| "on Ho Ciſtertians, founded in the Time of : 0391 18 © J 


| Afrugg College * of St. Auſtin, founded in the | Bucks: 
otely Abbey Canons of St. Auſtin, founded in Ms 2 

| Time of H. 1. in 1112. 94 2.0.8 

| Mifſender Abbey Benediftines, founded in the Year 1293 0261 14 06 


ks” T horney 
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Canabr. Thorney Abbey Benediftines, founded in the Year 992, 411 12 | 
Barewell Priory Canons of St. Auſtin, founded in 8 4 
Time of H. 1. in the Year 1092. i 


cit. St. Verburge Abbey Benediftines, founded in the Year? __ 


1095. | cd 3 Fe 
Combermeer Abbey Ciftertians, founded in the Year 
1134. e e Bk. 4 
Cornub, Bod min Priory Canons of St. Auſtin, founded in the ? 
Year 936 r 
Launceſton Abbey Canon of St. Auſtiu, founded in the g 
Time of Mill. the Conga. 0374 . 00 11 
St. Germans Abbey Canons of St. Auſtin, founded ing . 
the Time of King Erhelſtore. . 
umb. Carliſle Priory Canons of St. Juſtin, founded in the 
* Time of William Rufus. a 0418 03 of 
Holmcoltrom Abbey Ciftertians, founded in the Year ; 
1135. 9427 19 oz 
Deb. Darley Abbey Canons of St. Auſtin, founded in the 
1 Time of H. 2, * ; £0258 14 05 
Dever. Ford Abbey Ciftertians, founded in the Year 1 133. 0374 10 66 
Newnham Abbey Ciftertians, founded about the Year 
I 246. O27. o a 
n Abbey Ciſtertians, founded in the Year — 
Hertland Abbey Canons of St. Auſtin, founded in * 
of H. 2. (0306 oz 02 
Torre Abbey Pretnonfiratenſes, founded in the Time 
. 0396 o 11 
* Abbey Ciftertians, founded in * Time of uu 
8 Abbey Ciſtertians, founded in the Time of 8 bent h 


Taveſtock Abbey Beuedictines, founded in the Year 961 ogo2 o5 07 
Exon Priory Clun. founded in the Time of H. 1, 0502 12 09 


Doſet. Abbotsbury Benedictines, founded about the Year 1016. 0390 19 ©! 
Middleton Abbey Benediftines, founded by "__ 0538 13 11 


Ethelſton. | 

Tarrent Abbey Ciftertians, founded by H. 3. 0214 07 09 
Shafton Abbey Benedittines, founded in the Year 941, 1166 08 09 
Cerne Abbey Benedictines, founded in the Time of King 1 

Edgar. „ 
Sherburn Abbey Benediftines, founded about the Year 8 992 14 

Dunelm. Saint Cuthbert Abbe Benediftines, founded about the | 
Year 842. i $1366 185 4 
T inmouth 


+ 


— 
J. 


Tinmouth Priory Benedictines, founded 0397 


Ferking Abbey Benedictines, founded in the Year 680. 0862 
Stratford Langt horn Abbey Ciftertians, found in 11 35. 05 11 
Haltham Abbey Canons of St. Auſtin, about 1060. 0900 
Walden Abbey Benedictines, founded in the Year 1136. 0372 
St. Oſcvith Abbey Canons of St. Auſtin, founded in 1120. 0677 
Colchefter Abbey Canons of St. Auſtin, in the Time of 905 Pp 


H. 1. 


Briſtol Abbey Canons of St. Auſtin, founded about the { 
Time of Henry 1. $9670 
Hayles Abbey Ciſtertians, founded in the Year 1246. 0357 
Winchcomb Abbey Benedift. founded in the Year 787. 0759 
Tewksbury Abbey Beneditt. founded in the Year 715. 1598 
Cirenceſter Abbey Canons of St. Auſtin, founded in the 
Time of H. 1. 
Kingſwood Abbey -Ciſtertians, founded in the Ys g 
1139. 44 
Glouceſter Abbey Benedict. founded in the Year 680. 1946 
Lanthony Priory juxta Glouceſter Canons of St. Ar de 648 
ſtin, founded in the Year 1136. 4 


1051 


St. Sevithins Minuten Abbey Benedict. founded in the 

Year 634. 7 
Hyde Abbey Benediftines founded by King AMfrid. o865 
Ilherwell Abbey Benedictiues, founded in the Time of 8 

King Edgar. 339 
Romſey Moniales Benedict. founded in the Year 97. 0393 
Tuinham Priory Canons of St. Juſtin, founded ante dara 
1042. 
Belloloco Abbey Ciftertians, founded in the Year 1024. 0326 
Southwick Priory Canons of St. Auſtiu, founded 1. 

the Time of H. 1. Wr 
TR Abbey Premonſtratenſes, founded in the Time 8 

of H. z. | 


St. Albans Abbey Benedittines, founded in the ro Ls 
[33s | | 


St. Neots Abbcy Benedittines, founded about the nous 
of H. 1. 344 
Ramſey Abbey Benedittines, founded in the Year 969. 1716 


St. Auſtin's prop. Cant. Abbey Benedittines, ds 1413 
in 605, 

Ledis Priory Canons of St. Auſtin, founded in "iy 2 
Lear 1119. 93 
Feoerſham Abbey Clun. founded in the Year 1147, bY 5286 

King Stephen. | 
Loxley Abbey Ciftertians, founded in the Year 1144 0204 
Ron Abbey Benediftines, founded in the Year 6600 0486 


Ii ii 
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onaſteriez. | 
Dertford Abbey Cannons of St. Auſtin founded 46 Ed. g. - 
3. per. ipſ. R. 


Lancs M halley Abbey Ciſtertians, founded in the Year 1172. 0321 


Leic. Leiceſter Abbey Canons of St. uſtiu, founded in 1143. 0951 
1 7 Abbey Premonſtrat. founded about the Time 038; 
of R. 1. 
Launda Abbey Canons of St. Auſtin, founded in the 0 I 
Time of V. Ruf. * 


Lincoln. Lincoln St. Cath. Priory Gilbert, founded in the og, 
of H. 2. a 
Kirkſteed Abbey Ciſterti aus, founded in the Year 1139. 0286 
Reoveſley Abbey Ciſtertiaus, founded in the Year 1142. 0287 
Thornton Abbey Canons of St. Auſtin, founded in thee 5 
1139. | 
Barney Abbey Benediftines, founded in the Year 712. 0366 
Croyland Abbey Benedict. founded in the Time of * 8 
- Ethelred. An. 716. Whit 
Spalding Abbey Benedict. founded in the Year 1052. 0761 
Sempringham Abbey Gilbert, founded in the Year 1148, 
K. Stephen. * 
Epworth Momiales Carthufians, 10 R. 2. Fundat. 0237 


Lond. and St. ohm Jeruſal. Priory, founded in the Time of H. 1. 8 
— Arno 1100. N 
St. Barthol. Smithfield Canons of St. Auſtin, W 5 
in the Year 1102. * 


St. Mary Biſbopſgate Priory, founded in the Year 1187, 8 


9 KR. 1 { 478 

Clerkenwell Priory Benedict. founded in the Time of 2 eg 
King Stephen. | 8 

2 Minors Benedictines, founded in the Time of 8 0318 
Ed. 1. | 

Ileſtminfter Abbey Benedict. founded in the Time of 0 
King Edgar. 9471 

Sion Abbey Canons of St. Auſtiu, founded by H. 5. 1731 

London, a Houſe of Carthuſians, founded in the Time ę 642 
of El. 3. 3 

St. Clare without Aldgate Monial, founded in the as © 450 
1292. 

St. Mary Charter houſe Carthiſians, founded in theg__ 
Year 1379. $973 

St. John Holiwell Monial Nigr. founded in the Year * 
1318. | | 

St, Mary Eaſft-Smithfield Abbey Ciftertians, founded 8 . 
34 Ed. 3. | 

Nortlfol. Thetford Abbey Clu. fou nded in.the Year 1103. 0312 


Il hymundham Abbey Bene. founded in the Year 1139. 0211 
- 
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Hulmo Abbey Benedict. founded by K. Canut 
O22 OO 


Time of H. 2. | 


Time of K. John. 
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Nalſingham Abbey Canons of St. Auſti . 
bout the Time 5 King Stephen. fin, nden 4 $0391 11 06 
Caftle-Acre Abbey Clun. founded in the Year 1090 
f 90. 0306 11 © 
Weſt-4cre Abbey Clun. founded in the Ti ö 4 
Rufus. any P0260 13 oo 
Burgi St. Petri Abbey Benedict. found 3 
R. Mer. | J ounded per Roß, ere 1721 2 0 Neben. 
Pipetvell Abbey Ciſtertians, founded in th ; 
/ aus, founded in the Y g 
St. Andrews Priory Clun. founded in the Your 4 as 2 : n 
Sulby Abbey Pr emonſtr atenſes, founded in the 'Time 3 OI 
of K. Stephen. 95258 08 O5 
Lenton Priory Clun. founded in the Time of H 
Thurgarton Priory Canons of St. r 
e Auſtin, tounded 8 FE 
IWelbeck Abbey Canons of St. Auſtin, founded in the 
Wn of K. e 95245 os 03 
Jarſop V ior Canons of St. Auſtin. Fundat. 
Bella Falla Priory Carth. F. or 16 Ed. 3. 33 1 05 
Newſteed Priory Canons of St. Auſtin, founded in te? „% 
TR RE. 0219 18 08 ö 
ele Two laſt are under Value i | =_ 
— r Value in Mr. Dugdale, but thus per i; 
Tinmouth, a Cell to St. Albans, a Nunnery. With | | | 
Godſtow Abbey Benediftines, founded in the Time of Oxon 1 
K. Stephen. | £0274 6. 1 
Eyneſham Abbey Benedictines, founded by K. Ethel- If 
dred. 844 12 02 3 
Oſney Abbey Canons of St. Auſtin, founded in the f 
Time of H. 1. ene 02 1 
Thama Abbey Ciftertians, founded in the Time of H. 1. 0256 1 3 11 i 
Oxford Priory, per Speed, fund. ante Conqu. 0224 04 08 Wi 
Dorcheſter per eandem Abbey Canons of St. Auſtin | i 
founded 635. $0219 12 00 1 
Haghmond Abbey Canons of St. Auſtin, founded in ' 
Lil Year 1100. 09259 13 OI Salop. f 4 
illeſhull Abbey Canons of St. Auſtin, F. E | 4 
ſireda, R. 3 | ene 8a. 03 OI 2 
WWiemore Abbey Canons of St. Auftin, founded in the 
Year 1 I72, per Speed. | $0267 O02 10 
Wenlock Priory, Clun. founded in the Year 1181, ve/ | 
antea, 0401 O0 07 
Salop Abbey Canons of St. Auſtiu, founded in the 
Year 108, per Speed. Eh . 856 5 N 22 
Hales Owen Abbey Præmonſtratenſes, founded in theg . _ 
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onde N | J 


2 ae Abbey Benediti. founded about the Year 300. 3311 


Bone. Brewton Abbey Canons of St. Auſtin, founded ße 
the Time of the Conqueror. 439 
Hentom PrioryCarthiſians, founded in the Time of H. 3. £248 


Witham Priory Corthuſians, founded by H. 2. 215 
Taunton Priory Canons of St. Auſtin, Fainded in the g bins 
Timg of H. 1. 


Bathon Abbey Bencditt. founded i in the Time of H. z. ds oy 


Keyneſham Abbey Canons ofy Auſtin, founded in dep | 
Time of H. I. 0419 


Buckland Priory Cifter FHARS, founded in the Time of E. 1. 0223 


1 Staff. Dela Cres Abbe Cifterrians, founded i in the Year 11 5 35. 0227 
il Burton ſup. Trent Abbey Benediftines, founded in the e., 
Time of Eadred. TINT 

Coden Abbey Ciſtertiags, Cont. Fundat. 


Suffolk. St. Fdmundsbury Abbey Benediftines, founded in the 7 16. 
Year 1020, E 
8315 


Butley Abbey Canons of St, Auſtin, founded in the 


Year 1 171. 
Sibeton Abbey Ciſtertians,, founded! in the Year 1150. 0250 


Txworth Priory Canons of St. Auſtin, founded i in the. 0280 
Time of the Conqueſt, 


a = 8 
4 "ere 1 
LY dg e Ly « . — — 
— — —ů cw bs —— 2 — — — 0 
; rr I 


£ "> SITY; 


Sure. Merton Priory Canons of St. Auſtin, founded in nep. 
Year 1414, in the Time of I. I. 9957 
Shene Priory Carthuſiaus, founded in the Year 1414. 0777 
Chertſey Abbey Benedictines, founded in the Year 666 0952 
Newark Priory. 0258 
St. Mary Overs Abbey Canons of St. Auſtin, founded £0624 


= x. 


7 
Bermond(cy Abbey Canonsof St. Auſtin, founded 7 H. 1. 0474 


Tewis Abbey of Clun. founded in the Ti ime of Wilkes We 


Rufus. 
Robe rts-Pridze Abbey Ciftert”, founded in the Time of 90245 


52, 
Pattaile Abbey Black Monks, founded 1066. 1 


Suſſex» 


Ware. Combe Abb2y Clſtertiaus, founded in the Time of King 
| . Stephen. 4 


Kemelkvorth Abbey Canons of St. Auſtin, founded ing, 538 


the Time of H. 1 
Merysal Abbey C ſlerriant founded in the Year 
1148. 9974 
Nunenton Mama. Bemeclidt. founded i in the Time 4 | 
H. 2. 0253 


Hals. MaliShrbury Abbey Beneditines, founded about the 
| Year 670. $803 


Michelney Abbey Benedifilines, founded in the Year 740. 44 
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14 
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Bradenſtock Priory Canons of St. Auſtin, founded in 


the Time of the Conqueror. 975 
Ediagton Priory Canons of St. Auſtin, founded ge, : 


1 
Ambresbury Abbey Benedictines, founded in 1171 


Milton Abbey Benedictines, founded in the Time of 0 


King Ethelwolph. 


Fairely, a Cell to Lewis, per Speed, founded in they a217 
Laycock Abbey Canons of St. Auſtin, founded in *y 15 


Year 1125, Chun. 
Year 1232, per Speed. 


Malverne Abbey Benediftines, founded in the Year 
1083. | | * 

Eveſbam Abbey Benedifines, in the Time of Offe. 

Perſbore Abbey Ciftertians, founded in the Year - - - 

Hales Owen Abbey Premonſtratenſes, founded in the 
Time of King Fe | 

Bordeſiy Abbey C1 rtiaus, founded in the Year I 138, 


St. Mary Eborum Abbey Benedi fines, founded in the 
Second Year of Will. Rufus. 


queror. 


J. 


0212 


0494 


0601 


0203 


£0308 


1183 


0643 


0282 
0388 


£1550 


Selby Abbey Benedictines, founded in the Time of the 
77 of hep... 


Kirkftal Abbey Ciftertians, founded in the Year 1147. 

De Rupe Abbey Ciftertians, founded in the Year 1147 

Monks Burton Abbey Chun. founded about the Year 
1186. | 

Noftel Abbey Canons of St. Auſtin, founded in the 
Time of H. 1. 


Conqueror. 
Cisbourne Abbey Canons of St. Auſtin, founded in the 
Time of K. Stephen. 
Mhithy Abbey Benediftines, founded in the Time of 
the Conqueror. | 
Montegratiæ Abbey Carthnſ. founded about the Year; 
1396. . 
Newburge Priory Canons of St. Auſtin, founded in the 


Year 1145. 


Kirkham Abbe 
Time of H. I. | | 

Melſa Abbey Ciftertians, founded in the Year 1136. 

Br 7 85 Canons of St. Auſtin, founded in the Time 
. 2 


nons of St. Auſtin, founded in the 


Walton Abbey Gilbertines, founded in the Time of gez 60 


Stephen. | 
2 jar 07, * Craven Priory Canons of St. Auſtin, found- 
e in . 25 8 | bo | 
Rival Abbey Ciſtertiaus, founded in the Year 1132, 


* 


0329 


> 02 24. 
£9239 


049 2 


Pomfrait Abbey Clun, founded in the Time of ef 337 


£0628 
MM 
0323 
£0367 


Belland Abbey Ciftertians, founded in the Year 1134. 0238 
0269 


0299 
0547 


0212 


0278 
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Monaſte. : | . J. d. 
234 18 of 


FJeroal Abbey Cifterrlanis founded in the Time ofy., 
King Stephen. 50 

Furnes Abbey Ciftertians, founded in the Year 1127. 805 16 05 

De Fonti bus Ciftertians, founded in the Year 1132. o998 o6 og 

Warter Priory, Canons of St. Auſtin, founded in H. 1. 0221 oz 10 


Richal, per Speed. © | 0351 14 o6 
Old Maulton Abbey, founded in the Time of King? 

Stephen, Fe Speed. _ tn FER 0237.. 07 oo 
St. Michael ncar Hull Carthnfians, founded in _ 


Year 1377. R 


Mallia. Falle De Santta Cruce com. Denbigh Ciftertians, 
founded in the Time of Ed. 1. 5 

Strata Florida Cardiganſhire Ciftertians, or Clun. U Ia 
founded in the Time of the Conqueror. | Seco Nee 


D214 OJ Of 
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Note, That in the Valuations aforeſaid, all Halfpence and F arthings 


5 are rejected. 
Not all tbe And here we are alſo to take Notice, that not all the Monaſteries, 


1 Priories, and other Rel = Houſes, which were not above the clear 

difſolted by yearly Value of Two Hundred Pounds per Aumum, were diſſolved by 

27 H. 8, but the Statute of 27 H. 8. cap. 28, although they might have been, but 

7 ſome of them by this Statute 31 H. 8, and the Reaſon is, becauſe there 

was a Proviſo in Statute 27 H. 8, (which is left out of the Statute in the 

Book of the Statutes at large) that notwithſtanding that Act, the King 

might by his Letters Patents under the Great Seal of England, continue 

any of the ſaid Monaſteries, Therefore ſuch of them as were continued 

by the King's Letters Patents, are not to be looked upon as diſſolved by 

Statute 27 H. 8, but by Statute 31 H. 8, and the Lands belonging to 

them that were held Tithe-free before their Diſſolution, remain ſo by 

the Force of the aforeſaid Clauſe in the Statute of 31 H. 8. So was 

it adjudged in the Exchequer-Chamber betwixt JValklute Farmer of the 

Rectory of Urtoxater in the County of Stafford, and Milſbam Owner 

of a Farm there, formerly belonging to the Abbey of Croxden, a ſmall 

Abbey of the Ciſtertiam Order, which J/ilſhaw ſhewed to be continued 

by Letters Patents, and not diſſolved but by Statute 31 H. 8. Parſor's 
Counſellor. Part 2. cap. 11. fol. 335. | 3 

Where the But we are not from hence to collect, that ſuch Land which did 

Land of leſ belong to the leſſer Monaſteries diflolved by Statute 27 H. 8, and there- 

23 by then held Tithe-free, being after the Diſſolution thereof given to 

ven to the ſome other greater Monaſteries that were not diflolved ; but by Sta- 

greater. tute 31 H. 8, ſhall be now held free from paying Tithe, by Force of 

the diſcharging Clauſe in Statute 31 H. 8, for upon the Diſſolution of 

the Corporations to which firſt they 'belonged, they immediately be- 

came Titheable, and fo could not be held by the greater Abbies more 

| free than the King their Doner had them; and by Conſequence though 

they came the ſecond Time to the King by 31 H. 8, yet they came to 

him as the Abbey held them, 072. ſubject to Tithes, and the Clauſe 


of Diſcharge therein doth not extend to them. Hill. 15 Fac. Wright 


V. Gerrard, &c. Hobart 3075 ſame Caſe. Zones Pag. 2, an d 2 Croke 
607. | „„ wes { 


x \ Nor 
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1 


naſte⸗ 


of the grea- 
92 

ter Mona- 

ſteries, c. 


lutely diſ- 
charged as to 
this or that 
Land, or this 
or that Sort 
of Tithe. 


mory of Man was not to the contrary, before the Diſſolution, and at 
the Time of the Diſſolution of the Abbey to which the Manor, Oc. 
formerly did belong, no ſuch Tithes, but only other Tithes, as Wool, 
Lamb, Cc. were paid by the Farmers by Leaſe or at Will, being 
Lay Perſons: It was ſaid by the Juſtices and Clerks of the Court, 
that Prohibitions in this Caſe upon the Statute 31 H. 8, by Vertue of 
the Word [ Diſcharged] were very ordinary. Paſch. 18 Elis. Dyer 
9, 
1 thoſe Lands that were free in either Reſpect, that is, ſo that no . to _ 
Tithes ſhall be paid of the Lands, or that none ſhall be paid of this regee. 


or that Sort of 'Tithe, are ſaid to be abſolutely freed ; for that the 4 

; Freedom extends not only to the Owner, but alſo to his Farmers, Ten- 1 

5 ants and Occupiers under him; yet not all that receive any Profits 1 

f from the Lands belonging to a Manor freed as aforeſaid, ſnall be under- 1 

a ſtood to be Farmers, Tenants, or Occupiers; for if one or more Perſons 1 

ö have Libertatem falcandi, to make Hay only, or alſo to put their Cat- *n 

1 tle on Lands that belong to ſuch Manor, as appendant to their Houſes, 177 

p c. they are but Commoners, and not Farmers or Occupiers, becauſe (#1 

1 what is taken, is taken as a Profit apprender; therefore if a Preſcrip- i 

1 tion was, that the Abbot, his Farmers, Tenants and Occupiers ſhould tl 

l be diſcharged of Tithes of the Lands where ſuch Commoners had 1 

5 ſuch Privileges, it ſhall not be extended to them. Trim. 12 Jac. Suck- i 
erman and Coates v. Sir Henry Warner. 2 Bulſtrode 248, fame Caſe, 4 

d Rolls 1 Rep. 53. Theſe Titles of Diſcharge were indeed by Time i 

1 for the moſt Part loſt, and ran out into Preſcriptions, and from hence * 

0 all other Preſcriptions De aan Decimando are ſuppoſed to have their 1 

y Beginning, ſo that it is needleſs when a Diſcharge is to be ſhewed, to 

ff | ſet forth other Original thereof, than that they were diſcharged by 

ff Preſcription, or that they were held by ſuch Monaſteries diſſolved by 

3 31 H. 8, Time whereof, Gc. free from the Payment of Tithes, for it 

rc thall be preſumed that it was by lawful Means. Mich. 32 & 33 Elig. Declaration. 

Al B. R. Naſh v. Mollins, 3 Leon. 241, yet in a Declaration upon a Pro- 

to hibition, the Plaintiff ought to ſhew, not only that the Abbot held 

ſe the Land diſcharged at the Time of the Diſſolution, but alſo how he 

p | held it diſcharged; for the Statute 31-47.8, ſaith, in as large and am- 

| 


ple Manner as the Abbot held, &*c. and the Statute pincheth upon 


that, beſides, ſuch a Claim of Diſcharge of Tithes is contrary to com- 
mon Right, therefore ſhall be taken ſtrict; by Hobart, Hutton and 
| | Winch, 


4 i 
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Monaſſe⸗ Minch, contra Warburton. Yet to ſay that the Lands were held Tithe. 
9 free, Time whereof, &c. may be ſufficient. Hill. 15 Fac. C. B. Slag 
* v. Drake, Noy 97. Mich. 18 Fac. ſame Caſe, Jones p. 6, and Hy 
| 295, and a Diſcharge by Compoſition, Bull or Grant, cannot other. 
| wiſe be made to appear but by Preſcription, and appearing by Preſerip 
tion, as to Lands given by 31 H. 8, it ſhall be allowed at this Day 
Mich. 11 Car. B. R. S$ydown v. Holm. Jones 368. And it is ſaid, that 
if an Abbot or Prior were ſeiſed of Land diſcharged of Tithe, he thy 
now is Farmer of ſuch Land, ſhall be admitted to preſcribe in Ny 
Preſcription Decimando by the Statute of 2 Ed. 6, which wills, that none pa 
in Nen Deci- Tithes otherways than they were paid Forty Years before, but in n0 
7 oy other Caſe ſhall a Man preſcribe in Non Decimando, but only in My, 
Diecimandi. Mich. 27 & 28 Eliz. Branch's Caſe, Moor 219. 

Limitationof But it is to be noted, 'That no Abbot or Prior could make any ſuch 
Preſcriptions Preſcription that was not founded before the Time of Memory, that 
Law. is, before the firſt Year of R. 1, or the Year 1120, which is the Time 
of Limitation of all Preſcriptions at the Common Law. 2 Rolls jy 
269, and Paſch. 18 Car. 2. B. R. Allen v. Pory. 3 Keb. 45. Mich, 

25 Car. 2. Fofſet v. Franklin. 3 Keb. 217, and Raym. 225. 
: 1 35 + Note alſo, That it hath been enacted as followeth : Item, Fo: as much ag 
chaſing © our Lo2d the King, upon grievous Complaint made to him in this 
Rults, ro be Parliament, hath perceived that the Religious Yen of the Ozder of 
Tice, , Ciſteaux in the Realm of England, have purchaſed certain Bulls to be 
quit and diſcharged to pay the Tythes of their Lands, Tenements 
and Poſſeſſions, let to Farm, 02 manured oz occupied by other Per: 
ſons than by themſelves, in great Pꝛejudice and Derogation of the 
Liberty of Holy Church, and ef many Liege People of the Realm: 
Our Lo2d the King willing thereupon to ozdain Remedy, by the 9d, 
vice and Aﬀent of the Lozds Spiritual and Tempozal, and at the 
Inſtance and Requeſt of the ſaid Commons, hath ozdained and ft: 
bliſhed, That the Religious Perſons of the Ozder of Ciſteaux ſhall 
ſtand in the Eſtate that they were befoze the Time of fuch Bulls 
purchaſed. And that as well they of the ſald Ozder, as all other Re: 
ligious and Seculars, of what Eſtate 02 Condition they be, which 
do put the laid Bulls in Execution, 02 from: hencekozth do purchaie 
other ſuch Bulls of new, oꝛ by Colour of the ſame Bulls purchaled, 0! 
to be purchaſed, do take Advantage in any Manner: That Pꝛocels ſhall 
be made againſt them, and every of them by Garniſhment of Two 
The like by Months by TUrit of Præmunite Facias : And if they make Oekault, 0! bc 
1446. attainted, then they ſhall incur the Pains and Fozfettures contained i 
the Statute of Pꝛoviſoꝛs, made the Thirteenth Year of the ſaid King 
Richard, 2 H. 4. cap. 4. It hath alſo been enacted, That no Perſon, Re: 
ligious no2 Secular, of what Eſtate o2 Condition that he be, by Ce. 
ſour of any Bulls containing ſuch Pzfvileges, to be diſcharged ol 
Difines pertaining to Partſh Churches, P2ebends, Hoſpitals, o: Ol 
carages, purchaſed bekoze the Firſt Pear of King Richard the Seco 
after the Conqueſt, oz ſithence not executed, ſhall put in Cxecution 
any ſich Bulls ſo purchaſed, oz any ſuch Bulls to be purchaſed 1. 
Time to come. And ik any ſuch Religious oz Secular Perſon, 0! 
what Eſtate oz Condition he be, from hencefozth by Colour of Cu 
Bulls do trouble any Perſon of holy Church, Pzebendaries, (Ur 
dens of Hoſpitals, oz Uicars,-ſo that they cannot take oz enjoy tif 
Diſmes due oz Pertaining to them of their laid Bencfices, that I 
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uch Offturbers Wall incur like Pzoceſs and Pain as is owained by the Ponate- 
oat made again them of the Omer of Ciſteaux, in the Second 4 ries, 
of the Reign of our laid Lond the Ring that now-is, 7 H. 4. cap. 6. By GR, = 
which Statute it appears, that as the Landsof Churches founded ſince the of chelt Sta- 1 
Time of the Firſt of R. 1. as aforeſaid, cannot plead Preſcription for * | 

an abſolute Diſcharge of Tithes, ſo neither by reaſon of this Statute | 

can any Pope's Bulls purchaſed before the' making thereof, or after, be 1 
pleaded as a Ground of an abſolute Diſcharge, iz. not only for the | 
Owners whilſt occupied by themſelves, but alſo for their Farmers, * 
Tenants, or Occupiers, whether the Eſtate was belonging to any Reli- Cs 
gious Perſons, or did, or at this Day doth belong to any of the Secular fi 
Clergy; yet I ſuppoſe that a real 1 if it can be ſhewed, # 
may be a ſufficient Diſcharge, that is, if it was made ſince this Sta- 14 
tute, or ſince the Time of Limitation of Preſcriptions, provided that it 1 
was alſo made before Statute 1 Eliz. where the Tithes did belong to a y 
Biſhop, or before Statute 13 Elia. where they did belong to any Col- a 
lege, Dean, Dean and Chapter, Archdeacon, Prebend, Parſon, Vicar, f 


. 2 i 
Though a Prefcription De Non Decimando, without the Aid of an Where a Mo- 1h 


Act of Parliament periſheth when a Corporation is diffolved, and the vaſtery was jt 

L -hand; yet b f f h foreſ; id ſeized both One: 
Lands come to a Lay-hand; yet by reaſon of the aforeſaid Clauſe in of Lana. ng 4 
the 31 H. 8. and the fayourable Interpretation thereof, Preſcription is Refory Si- 5 
of that Force, that where any of the Lands belonging to the Monaſte- * 5 
ries diſſolved by the 31 H. 8. were in the Pariſhes whoſe Churches 15 
were appropriated to any of the ſaid Monaſteries, ſo that the ſaid Mo- 88 7 b 


naſtery was ſeiſed both of the ſaid Lands and Rectory Simul & Semel, 
Time out of Mind, and paid no Tithes within the Memory of Man 
for the Lands, ſuch Lands ſhall be diſcharged from the Payment of 
Tithes by ſuch perpetual Unity of Poſſeſſion, as was adjudged. Mich. 
4 & 35 Elis. Kmghtly v. Spencer, and Hill. 24 Eliz. Roſe v. Gur- 
1, both vouched Trin. 38 Eliz. B. R. in the Archbiſhop of Canter- 
bury's Caſe, 2 Coke 47, 48. Mich. 40 & 41 Eliz. Benton v. Trot. Moor 
528, where alſo *tis ſaid to be fo adjudged in Gees and Boskin's Caſe, 
Mich. 30 Eliz. Prowſes Caſe, 4 Leonard 47. However, if in this 
Caſe of Unity, the Farmers of the Demeſnes had paid Tithes, 6c. to 
the Abbot, &c. when uſed by their Farmers at Will, for Years or 
Life, then the Intendment of the Law by reaſon of the ſaid Unity of 
Poſſeſſion, (which ought to be Time out of Mind, Cc.) that the Land 
was diſcharged of the Payment of Tithes, will not hold place, Mich. 
4 Car. B. R. Brondhead v. Lewis, Jones, 412, therefore, if an Abbot 
had made a Leaſe for Years a Year before the Diſſolution, although 
that the Leaſe was made void by the Statute, yet this Leaſe ſhall de- 
{troy the Unity of Poſſeſſion, ſo that it may not be pleaded in Diſcharge 
of the Tithes ; but otherwiſe it would have been, if there had been an 
abſolute Nullity of the Leaſe ab initio without a conſequent Statute 
to make it void. Hil}. 11 Fac. B. R. Arnold v. Bidgood, per Cur. 2 
Bulſtrode 67. And ſo Popham ſaid, that Unity in Eſtate, and not in WhoreUnity 
Occupation of the Land and Rectory at the Day of the Diſſolution by in Eftare and 
the Abbot, is not a Diſcharge of the Tithes within the Statute, no not nor un Occu- | 
tho the Land was in Leaſe but for one Year at the Time of the Diſſolu- Dilkborgs. 
tion, and though there had been an Unity of Poſſeſſion, Time whereof, 
Oc. until the laſt Year, or other ſhort Time before the Diſſolution. 
Mich. 40 & 41 Eliz. Benton v. Trot. Moor 528. Mich. 39 & 40 Elis. 
Button v. Long. 3 Croke 584. And . when the Caſe 2 
l K | at 
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Manaſte- that an Abbot and bis: Predgeeſſors hed been geilo f a Rodory. + 
Pp of Land wth the ame Ponſh, Time whack, ee — 
Parr of * ty-ſixth Year of H. g. a4 hic Time the, Abbot made a Loaſe of th, 


bot 
chene en and for Sixty Years, and by that Leaſe demiſcd all Tithes renowing 
« Leaſe, and EC. upon the ſaid Lands, cg. Hay, Corn, (5c. neddendo.perinde co; 
Fart , tain Corn Rent, and by, the ſame ase it was covepanted, that 
d, Ne. the Leſſee ſhall not ſet forth the Tithes of the Hay e 
Leſſor and his Succeſſors, but that the Leſſee, his Executors, and Af 
ſigns, ſhall ſet forth 'Tithe f Wool and Lamb to the Leſſor, Oc. and 
fmall Tithe to the Vicar, Ge. And after, iz. the 31 VI. 8. the 
Abbey was diſloived, and in the ſame Year was the Statute made 
which enacts, That the Purchaſer ſhall hold it diſcharged in the lam 
Manner as it was in the Hands of Abbots, &c. in this Caſe it was ad. 
judged, when the Lands and the Tithes had ſeveral Proprietors, that 
this Unity of Poſſeſſion with the other Circumſtances, ſhall not gif. 
charge the Land from the Payment of Tithes, for there is a De. 
miſe of the Land, and of the Tithes alſo, which argues that they 
were due and payable in themſelves; Secondly, Here is a Proviſion 
for the Payment of other Tithes z Thirdly, Here is a Covenant, that 
oh the Tithes leaſed ſhall not be ſet forth; Fozrthly, It is found that 
* Lamb and Wool were paid in kind, and a Payment of Part of the 
Tithes is a Seiſm of all; from which it follows, that the Land had 


„ | never been diſcharged by real Compoſition, and ſo that thongh the 
4 Tithes of Corn and Hay were not paid during the Unity, yet becauſe 
ig they were paid ſome Time before the Diſſolution, by Right they were 
i" payable. Mich. 5 Fac. B. R. Dobitaft v. Curteen, 2 Croke 45 2. 

1 If the Leafs So if Tithes were not paid in Time of Memory by a Houſe of Re- 
* expired be- ligion, and they leaſe the Land for Years, and receive Tithes of their 
* fore the Diſ- ]_effee, the Leaſe expires two Years before the Diſſolution of the ſame 
1 ſolution, Ce. Jouſe, the King ſhall not be diſcharged of the Payment of Tithes by 
1 the Statute of 31 H. 8. by Coke and Malimſlely againſt Warburton and 
1 Foſter. Trin. 9 Fac. Priddle v. Napper, 2 Brownlow and Gould(- 
1 borough 26. And if the Farmers have paid Tithes before the 


Ul Statute, the ſame may be pleaded, and Iflue thereupon may be 
Witt taken; but if the Lands were always occupied by the Abbots, or de- 


* miſed over, and no Tithes paid before the ſaid Statute, the Land is 
1138 diſcharged of the Payment of Tithes; Greoil and Trott's Caſe touched 
oh in the Archbiſhop of Canterbury's Cale, 2 Coke 48. Priddle v. Napper, 
Ws 11 Coke 14. Slade v. Drake, Hobart 298. And if Land that was diſ- 
1 | charged by Unity of Poſſeſſion, came to the King by 31 H. 8. then by 
* Force of the ſaid Branch of Diſcharge of the Payment of Tithes a 
"a W gencral Allegation, that ſuch Prior, Ge. held the Land at the Time 
|" neral Allega- of the Diſſolution of the ſaid Priory, diſcharged of the Payment of 
1 tion is ſaſh Pithes without ſhewing how, is ſufficient. The Archbiſhop of Can 
6 „ Tier af terbury's Caſe, 2 Coke 48, fame Caſe, Moor 420. Yet it hath been 
1 Foſſeſſion. held, that if an Unity of Poſſeſſion by Way of Diſcharge be alledged 
Wt) generally, without ſhewing how, or adding, that it was perpetual, it 
1 is not ſufficient, Mich. 15 Slade v. Drake, Hobart 298. Mich. 10 Fac- 
"8 Priddle and Napper's Caſe, 11 Coke 14. and by Gaudy againſt Pop- 
„ ham and Fenuer. Mich. 37 & 38 Eliz. Green v. Boſwin, Moor 429, 
Bll. - but in Priddle and Napper's Caſe, 11 Coke 14, it was asked, what it 
= an Appropriation was made in Time of Ed. 4. H. 6. H. 4. R. 2 Ed.; 
5 cc. and yet in Law within Time of Memory, an Unity had continu- 
1 ed from the Time of the Appropristion, until the Diſſolution, and 
"= Tithes were never paid by the Abbots, Gc. or their Farmers, mol 
458 Ha no 
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not the Statute extend to theſe Caſes 2 And it was anſwered, No, up- Ponafte- 
on the Point of Unity, for it he will have Aid of the A& of ee 
the Unity, as hath been ſaid, ought to be perpetual. But in ſuch 
Caſe there may be alledged the Branch of the Act of 24 8. 
concerning the Diſcharge of the Payment of Tithes, (5c. that the Ab- 
bots, Ge. Time out Mind, Gc. until the Diſſolution, have held the 
Land diſcharged of Lithes, (as he may well preſcribe by the Common 
Law) and give ſuch Evidence, that may prove it; and ſo if in Truth 
the Land be diſcharged, he hath ſufficient Remedy to relieve himſelf; 
but if the Abbey, or Priory, & c. were founded within Time of Me- 
mory, there he cannot preſcribe at all. Mich. 10 Fac. Priddle and 
Napper”s Caſe, 11 Coke 14. See Engliſh and Fores's Caſe, 2 Kee- 
ble 459% _: WEE | | 
80 when Unity of Poſſeſſion, Time whereof, c. was ſuggeſted, in Defendant = 
order to obtain a Prohibition to ſtay a Suit for Tithes, the Defendant Ferre pos 
pleaded that the Abbey to which, Ge. was founded 5 Ed. 1. (which ſeſſion, and 
is within the Time of Memory,) and confeſſed the Unity from the —__— ar 
Foundation, per Cur. this Plea in Bar was good to avoid the Unity, - E 
and that it was not needful to traverſe the Preſcription ; for the Shews- 
ing the Foundation of the Abbey to be after the Time of Memory, is a 
{ufficient Confeſſing and Avoiding. But if the Defendant encounter the 
Suggeſtion of perpetual. Unity, and Mill ſhew how that the Demeſnes 
before, the Statute, and in the Time of the Abbey, were in the Hands 
of Farmers, &. there he ought to traverſe the Preſcription. For al- 
though the Poſſeſſion was chargeable in other Hands, yet as to the Fe- 
Simple which remains in the Abbot, it is a Diſcharge in Right. HI. 
45. Elia. B. R. Gibſon v. Holcraft, Telverton 31. And accordingly 
in this Caſe, the Defendant traverſed the Unity at the Time of the 
Diſſolution, and thereupon the Plaintiff demurring, Fenner and Clinch 
(the other Juſtices being abſent) held the Traverſe to be good; But if 
the Diſcharge had been pleaded generally by Preſcription, and not by 
reaſon of Unity, then the Preſcription ought to have been anſwered, | 
and not the Unity; and it was ſaid, that, Trin. 34 Eliz. betwixt Cal- Preſeription 
mady and Myther, it was ſo ruled, wherefore it was ajourned. Mich. ede warer- 
39 © 40 Eliz. B. R. Button v. Long, 3 Croke 5 84. 2 PR. 
Neither will Preſcription De Nom Solverido in the Cafe of Unity a- K = * 1 
vail any Thing, if the Union was not juſt, for if the Abbots, Gc. have FR 
held by Abuſe and Wrong, Time out of Mind, Gc. the ſame is no 
Unity within the Statute. Mich. 10 Fac. Priddle and Napper's Caſe, 
11 Co. 14. h. Paſch. 5 Eliz. Moor 46. So if the Abbot did hold the 
Lands and Tithes in ſeveral Rights; therefore when the Caſe was, 
that an Abbot had a Manor within the Pariſh of D. and a Compoſition 
was made betwixt the Parſon of D. and the ſaid Abbot, that the Par- 
ſon ſhould have Yearly, certain Loads of Wood out of thirty Acres of 
the ſaid Manor, for and in Recompence of all the Tithes of Wood 
there, afterwards the Parſonage was appropriated to the ſaid Abbot, 
and then the Houſe was diſſolved, and the Manor granted to one, and 
the Rectory to another, it was holden that the Portion of Tithes was 
revived, for he had them, (il. the Manor and the Tithes) in ſeveral 
Rights; and Manwood Chief Baron, and Periam Juſtice, to whom a 
Caſe depending in the Chancery was referred concerning the Diſcharge 
of Tithes, by Unity of Poſſeſſion, delivered their Opinions, that ſuch 
an Unity is not any Diſcharge within the ſaid Statute. Trin. 33 Elis. 
B. R. Knightly and Spencer's oy: : n 355. . 
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Monatte⸗ So when the Caſe was, that an Abbot had a Parſonage appropriate 
w IP in D. which was diſcharged of Tithes, and afterwards the Abbgt pur- 
Where the chaſed Part of the Lands, ſo that the Tithes were ſuſpended durin 
Tithes were the Poſſeſſion of the Abbot, but after that, the Abbey was ſurrendred 
3 into the Hands of the King, in the 30 Year of V. 8, and afterwarq 
Poſſeſſion of the ſame Poſſeſſion was given to the King, by the Statute of 31 H. 8 
dee, bot, as they were in the Hands of the Abbot, the Oppinion of Mr. Plowdey 
: was, that the Lands ſo purchaſed by the Abbot before 'the Surrender 
were not diſcharged of Tithes by the Statute, for that no Lands are 
diſcharged by the Statute, but ſuch Lands as were lawfully diſcharged 

in Right by Compoſition, or other lawful Means, and the Lands in this 

Caſe were not diſcharged in Right, but ſuſpended during the Poſſe. 

ſion of the Abbot in his own Hands, and ſo he ſaid it is, when the Land 

is purchaſed by One, and the Parſonage by another, the Right of 

Tithes is renewed, and the Lands charged as before the Purchaſe of 

the Abbot, and ſo it had been adjudged. Mich. 17 Elis. B. R. God. 


532 The 


bolt, p. 1. | 
Union no Alſo when upon a Prohibition, the Surmiſe was, that the Land out 
Diſcharge of of which the Tithes were demanded, was Copyhold, Parcel of a Ma- 


the Tithes of 


Copyhold. nor of which a Prior was ſeiſed in Fee, and was alſo Parſon Impar- 


ſonee, and that by this Union, the Tithes were extin&, it was held, 
that the the Surmiſe was not g, for that the Union was no Di. 
charge of 'Tithes of the Copyholders. Mich. 27 & 28 liz. Brunch. 
ers Caſe, Moor 219. And ſo Popham held in Benton and Trot's Cafe, 
Mich. 40 & 41 Eliz. Moor. 5 28. | 
Thoſe Lands that before the Diflolution, and to that Time, were 
„ wg held diſcharged from the Payment of Tithes, whilſt in the actual 
diſcharged Occupation and Manurance of the Owners thereof, and diffolved by 
from Feu us the Statute of 31 H. 8. were the Lands held by thoſe of the Orders of 
Lands in the Ciſtertians, Hoſpitallers, and Præmonſtrans; for though in the 
their own Time of H. 2. and about the Year 1150, Pope Adrinz the Fourth 
Hands. reſtrained this Privilege to Three Orders, 072. the Ciſtertians, the Tem- 
plers, and Hoſpitallers; and after, Pope Clement the Third did, by his 
Bull, give the ſame Privilege to the Præmonſtratenſes; See Dicken- 
ſon's Caſe. Hill. 1 Car. Bendloes 164. Seldon of Tithes 120. So that 
Four Orders were then ſo privileged, yet the Templers being con- 
demned for Hereſy, and diflolved in the 4 Ed. 2. there remained but 
Three of the aforeſaid Orders that were free from paying Tithes for 
the Lands in their own Hands, when the Statute 31 H. 8. was made, 
and yet not all the Lands they had at that Time were ſo privileged; 
for no Lands obtained by any of thoſe Orders after the Council of 
18 Lateran, which was in the Year of our Lord 1215, were freed from 
1 the Payment of Tithes whilſt manured by themſelves, and by conſe- 


| e Lands belonging to the Abbies of thoſe Orders that were 
08 founded after that Council are diſcharged of the Payment of Tithes, 
1 either in the Owner, or in the Tenants Hands, for by that Counoil the 


WO | Privilege was limited to ſuch Lands, as thoſe Orders had at the Time 


1 7 . . . _— yy ” | 

1 of the Council, Seldem's Hiſtory of Tithes 121. And it hath been held 
bh f Council of per Curimm, that the Council of Latheran, which thus freed theſe Or- 
5 Latheran, a, ders from the Payment of Tithes, was a general Law received in Eug- 
. in England, land, and if Lands were diſcharged of Tithes by that Conncil, that 


1 Se. no After- Covenant or Contract made by any Abbot to pay Tithes 
1 could diſpenſe with this Privilege, or make them liable to Tithes, for 
Wb once diſcarged by this Council, and always diſcharged, this Council 
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the King's Farmers; not Patentees in Fee, for in the Caſe of the F 
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being: 1 forcible as an Act of Parliament 1 AT OE AY all Parties: Pouale⸗ 


And the Court were alſo of Opinion, that if there were Agreement for Ve SY 
Payment of 'Pithes before this Council, that yet the Council as a ge- GED 
neral Law, which includes all Mens Conſent, had diſſolvd ſuch A- 
greement, Paſch. 1657, in Scaccar. Saupe ly v. Ullithornu, Hardycs {; 
Rep. 101, nor were all the Houſes of thoſe Orders not ſurrendred or / RN 
Pt ived-by Statute 27 H. 8. diſſolved, or, ſurrendred by Force of Sta- J 
tute 31 H. 8. for thoſe of the Hoſpital of St. Johns of Feruſulem were 
diſſolved by Statute 32 U. 8. c. 24, and not before, Hurry v. Bojes, 5 3 g 
Prownlow and Conid ibo ong 2 pt. 8, ſo their Lands not privileged — 4 Apt. 0 
from paying Tithęs by Statute 51 H. S. as will be ſhewed. But the ved by | 
Lands o ſuch of the Houſes of theſe Orders that were diſſolved by Statute 3** * 4. ; 
31 H. 8. ſhall be froc from the Payment of Tithes, ſo far as ey were 4 
free in the Hands of the\Chureh-men, gig. whilſt they ſhall be in the [2 
Hands and Manurance of the Owners thereof; it is therefore neceſſary i 
for the Party who pretends to have Advantage of this Privilege, ex- 70 
preſly to ſhew and aver, that the Lands are in his Hands and Manu- m 

rance, for to ſay, that be is ſeiſed of the Land is not ſufficient, for be 
may be ſeiſcd thereof, and yet another manure them. Hill. 1 Car. 

Nikenſon's Cale, Bendloes 164, and Noy's Opinion in Sir Richard 
IVeſton's Caſe, Bendloes 168, 169. And if the Lands of ſuch Orders 
ſo privileged wore in Leaſe for Years at the Time of their Diſſolu- 
tion, and for certain Years before, yet the Lay-Owners ſince the Dif- ; , Ones 
ſolution ſhall hold them diſcharged hilſt manured by themſelves, for 1 
although the Farmer paid Tithes at the Time of the Diſſolution, yet Piſtolution. 
as to the Abbot the Inheritance was then diſcharged of Tithes, and 
the King or his Patentee ſhall have. and hold it diſcharged as the Ab- 
bot held it. Hill. 17 Fac. B. R. Porter. v. Bathurſt, 2 Croke 559, and 
Paſch. 13 Cur. 2. in Szaccar. Wilſon. v. Reedinan, Burton & al, Har- 
dres 190. | 3 
Yet when an Abbot having ſuch Privilege, had in the Time of Ed. 
4. made a Gift in Tail, though the Abbey was diſſolved by the 31 V. 
8. it was reſolved, that by the Clauſe of Diſcharge of Tithes in the 0 
aforefaid Statute, the Donee and his Heirs ſhould not be diſcharged of Where Po Pi 

Tithes, for the Statute difchargeth none but as the Abbot was dif- P*< *** , Y 

charged at the Time of Diſſolution, fo that they muſt claim the charged: 5 

Eſtate and Diſcharge under the Abbot; but if by a common Recovery, | 

the Reverfion had been barred before or after the Statute, or if that the 

Land had returned to the Abbot, or King, before or after the Statute, 

the Caſe had been otherwiſe. Hill. 4 Car. Farmer v. Sherman, Her- 

ey 133, ſame Caſe, Hobart 248. 2g 1 
Alſo whilſt the King's Title to ſuch Lands doth remain, fo that they ure dle 

be manured by his Farmers, or Tenants for Years, or at Will, no King's Far- 

Tithe ſhall have been paid of them, although 'Tithes of them ſhould mers or Te. 

have been paid by the Farmers, or Tenants of the Abbots, or Priors * 

that had them, and the Reaſon given is, becauſe the King himſelf | 

cannot manure them; but if the King having leaſed them, granteth 

over the Reverſion, or doth fell them, the Farmers ſhall pay Tithes ; 

by Manwaod Chief Baron, 29 Elis. in the Exchequer, the Counteſs of 

Linnox's Caſe. 2 Leonard 71; ſame Caſe, Owen p. 56. But Tanfield 

Chief Baron ſaid; that the King's Tenants for Life or Years fhall not 

be free in this Caſe, but only his Tenants at Will, Moor 915, and it 

was agreed per Curiam, that the King's Patentee is to be intended of 
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534 The Clergy: Man's Lau: Or, Chap XLVIIT 
Ponalke- reſt of Savernicle, it was agreed, that the King's Patentee ſhould Pa 
S ; Tithes. Paſch. 18 Car. 2. Bowles v. Atkins, 2 Keeble 29, ſo it is al 
2 5 ſaid in the Caſe of Com of v. Mich. 14 Car. 2. Hardres 315, that 

if the King alien any of the Lands whereof he is-diſcharged of Fithe; 
his Patentce ſhall pay Tithes, and not only ſo, but the Preſcription i; 
deſtroyed for ever, though the ſame Lands ſhould afterwards come in. 
to the King's Hands again by Eſcheat, or otherwiſe, however the Re. 
verſioner and King's Patentee and their Aſſigns ſhall have the fame 
Privilege that the Abbot had, ig. to hold them free whilſt in his own 
Hands, and manured by him, and ndt let to, or manured by an- 

8 11 other. Paſch. 21 Fac. Htonehouſè v. Read, Benlows 143. 
mL 25 he The next Statute after the 31 H. 8. for the Diſſolution of Religi. 
Hoſpitals of ous Houſes, &c. was 32 H. 8. c. 24, which was made on Purpoſe to 
St. 8 of diſſolve the Hoſpitals of St. Fohx's of Feruſalem in England and Je- 
Jeruſalem. land, either for that (as ſome think) thoſe of this Order had Power to 
purchaſe, but not to ſurrender, or becauſe they were beyond Sea at 
this Time, and would not, nor could not be compelled to ſurrender 
as other Religious Houſes did, whoſe Poſſeſſions therefore are at thi; 
Day held Tithe-free as the Spiritual Men held them, by Virtue of zi 
H. 8. although ſurrendred after the Statute was made, and ſo would 


A. ——— TO Tt ny 


Their Lands the Lands of the Hoſpital of St. Fohrz's of Fernſalem without doubt, 
| Grrrendred, and the Templers Lands given to them by Stat. 17 Ed. 2. had they 
been ſurrendred as others were, and not diſſolved by ſpecial Act of | 
Parliament, gig. 32 H. 8, upon which Occaſion great Doubt and Dif- ; 

pute hath been, whether they ſhall be held Tithe-free by the King ( 

and his Patentee, as the Religious Corporations held them, vis. t 

whilſt they are manured by the Owners thereof, As to which, two ft 

Queſtions have been made, Firſt, whether by the Stat. 31 H. 8. they 1 

were diſcharged ; if not, if by Stat. 32 H. 8. I find that when the Caſe 0! 

was, that the Prior of Saint Zohz's of Fernſalem, &c. made a Leaſe I 

for Years of a Manor, two or three Years before the Diſſolution, and to 

the Leſſee did pay Tithes to the Church of Rocheſter proprietary, b 

and after the Diſſolution, the King granted a Reverſion in as ample th. 

Manner as the Prior had the ſame; it was held in Chancery by the the 

D Lord Keeper, Sanders, Southcott and Dyer, upon Conſideration of me 
the Reberfl. Stat. 31 H. S. c. 13, that after the Lands came to the Hands of the lin 
oner's Hands Reverſioner, they ſhall be diſcharged from the Payment of Tithes un- 
until, Se. til they be let out to others to farm. Trin. 10 Elis. Dyer 277. Aſter anc 
this, upon a Suit for the Tithes of Lands formerly belonging to the to « 
Templers, and which came to the Crown by the Diſſolution of the teri 
Hoſpital of Saint John's of Jeruſalem, as all the Lands formerly the and 
or 1 


Patentee of Templers did among others, it was held, that the Patcntee of ſuch 
Lands not Lands ſhould not crave the Privilege to be diſcharged from paying 
diſcharged. Tithes in reſpect thereof; for by the Common Law, a Lay-perſon was 
not capable of this Privilege. And if ſuch Lands had come to the 
King by the Relinquiſhment, or Diſſolution of any Monaſtery, the 
King ſhould not have had the Benefit of that Privilege until the Stat. 
of 31 H. 8. And by that Statute it is appointed, that all Monaſterics, 
Abbies, &'c. which before had come, or afterwards ſhould come to the 
King by Suppreſſion, Surrender, &c. the King ſhould have in ſuch 
Manner and Form, Cc. and that he ſhould have them diſcharged from 
the Payment of Tithes, as the Abbots, Gc. ſo as the Makers of that 


Law intended, that by the firſt Clauſe: without the laſt, the bal 
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ſhould not hold them dif harged ; thor: 
e.extends only. to Tach Poſleſſions, which came to the King ies. 


1 


Act, and deth not extend to Poſſeſſtons which veſted in him by another 
Act of Parliament, according to the Rule taken in 2 Coke fol. 46, in 
the Archbiſhop of Canterbury's Caſe. - And theſe Lands were here 

wen to the King, by a Special Act of Parliament, 32 H. 8, which 
Pk the ſame Words in the firſt Clauſe as the Act of 31 V. 8, hath, 
but hath not the Second, therefore there is no Cauſe of holding them 
diſcharged from Tithes. Andiit was adjudged accordingly, and in the 
ſame Term, a like Judgment was between the ſame Parties in a Pro- 
hibition upon a Demurrer. Hill. 2 Jac. B. R. Cornwallis v. Spurliug, 
2 Croke 57. Hill. 44 Elia. Fran v. Spurling, Moor 913, and in 
Urrey and Bowyer s Caſe, 2 Brownlee 8, 20, it was holden by Coke 
and Nichols againſt inch and Marburton, that a Purchaſer of Lands 
of St. Johus of Feruſalem ſhould pay Tithes, and in the 18 of Fac. 


Caſe, Godbolt 392, and in Bendloes Rep. Hill. 1 Car. and Trin. 2 
Car. 168, 185. And at laſt it was argued at the Bench by the Four 
aſtices. J/hitdock held, that the ſaid Lands were not diſcharged of 
Tithes, neither by the 31 H. 8, nor by the 32 H. 8. Hide Chief Ju- 
Rice held, that they were diſcharged by the 32 H. 8, and not by the 
31 H. 8. Dodderidge and Jones held, that they were diſcharged by the 
Clauſe of Diſcharge in the 31 JJ. 8, if not, yet by tie 32 H. 8, fo that of 
the Four Juſtices, only Mhitloch held, that ſuch Lands were not free 
from the Payment of Tithes ; therefore Judgment was given that no 
Tithes ſhould be paid of ſuch Lands, viz. whilſt manured by the King, 
or his Patentce, and not let to others. Trin. 4 Car. B. R. Mhitiou v. 
Weſton, Fone 182. Latch 89. And afterwards, this Matter came in- 
to Queſtion again, and upon a Special Verdict found, it was adjudged 
by Hales, then being Lord Cief Juſtice, that the Lands which came to 
4 Crown by Stat. 3 2 H. 8. c. 24, ſhall not pay Tithes by reaſon of 
the Word | Privileges] in that Statute, and here all the Caſes before- 
mentioned were cited and conſidered. 25 Car. 2. B. R. Foſſet v. Frank- 
lin, Raymond 225. 3 Keble 208, 217. 
and the Hoſpital of St. John's of Jeruſalem, the Parliament proceeded 8 A 6 
to duſolve, and give away the Lands to the King belonging to Chan- Chanteries 
teries, and Free Chapels, for which End the Statutes of 37 H. S. c. 4, _— 
and 1 Ed. 6. c. 14, were Enacted, but I find no Caſe of Law adjudged, | 
or mentioned in the Books, concerning the Lands that came to the 
Crown by Stat. 37 H. 8, but only upon thoſe that came by Stat. 1 Ed. 
5, which ſeems to be the ſame, and therefore I ſuppoſe the Law is 
the ſame as to both. 
As to the Statute 1 Ed. 6. the Caſe was, that the Maſter of a Col- That Colle- 
lege, (the Lands belonging to which came to the King by this Sta- „the Ke 
tute) held ſome of his Lands with a Rectory $imul & Hemel diſcharg- by 1 Ed. & 
ed of Tithes at the making of this Statute, and of the Stat. 31 VI. 8. came to him 
and after the Statute, the Farmer of the Rectory ſuing the Farmer of be * 
the Lands for the Tithes thereof, the Defendant ſhewed this Matter, 
and alledged the Branch of Diſcharge in 31 U. 8. and. it was reſolved, 
that the College, Gc. that came to the King by 1 E. 6. came to him 
by that Statute only, and not by the general Words in 31 J. 8. All 
TH ES | Colleges, 


fore they added that Clauſe. But Monaſte⸗ 


y irronder Sc. and thould be veſted. in him by Force of the fadç“ 


C. B. all the Judges but Marburton held, that the Purchaſer ſhould purchaſer te 
pay Tithes as is ſaid, Noy, Paſch. 3 Car. B. R. in IPhittle and Weſton's pay Tithes. 


After the King had gotten all, both leſſer and greater Monaſteries, 37 H. 8. c 4. 
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Ponalte Colleges, &c. 


:. which. hereafter ſhall Happen to de diſſolved, oz by u 

2 * other Means come to the King's Highnels, &c. hall be adjudged to be 

1. Reaſon. in the actual Poſſeſſion of the Ring, &c. Firſt, becauſe the Words all 

other Means] cannot be intended of an Act of Parliament, being put 00 

Words inferiour thereunto, as Renouncing, Relinquiſhing, orfeitute 

&c. an Act of Parliament being the higheſt Manner of Come). 

ance, upon which Reaſon it hath been adjudged, that Biſhops 4je 

not intended in Statute 13 Elis. c. 10, by the Words [others hold. 

ing ſpiritual Promotions, J thoſe Words being put after Colleges 

Deans and Chapters, &c. Secondly, becauſe the Statute of 1 24 

6. doth enact, That all Colleges, &c. fhall be by Foz ce of that gz 

adjudged to be in the adual and real Poſſeſſion of the King; there. 

fore that Statute thus enacting, they cannot be in the King by the 

former Statute. And it was alfo adjudged, that the Branch in 31 jj 

8. did not extend to any other Monaſterics, than what came to the 

King by the Statute of 31 H. 8. becauſe what would be given by 

another Statute, or that any Thing would be given thereby, could 

not be then foreſeen, and that Lands, which came to the Crown by 

That Lands the 1 of Ed. 6. are not diſcharged of Tithes by the Words of that 

| which came Statute, that the King ſhall have the Lands of Colleges, Gc. in ag 

5 ample and large Manner, as the ſald Pzieſls, Wardens, &c. had 

aie nor dif. 02 enjoped the ſame, for that theſe general Words ſhall not diſcharge 

charged by the Land of any Tithes, becauſe they do not iſſue out of the Land, 

31 H. 8. put are things diſtin from the Land. Triz. 38 Eliz. Y. R. the 
Archbiſhop of Canterbury's Caſe, 2 Coke 46, ſame Caſe, Moor 240, 

Landfreedly As by Act of Parliament, Lands are made perpetually Tithe-free, 


AT for a as hath been ſhewed; fo by Act of Parliament, Lands are free from 
certainTime. the Payment of Tithes for a certain Time, as by 2 & 3 Fd. 6: 


"m8 2& ; Ed. 6. which there is this Proviſo, Þ2o0vided always, and be it cenafed by the 
5 13  Antthozity afozeſaid, That all ſuch barren Peath oz Maſte⸗Gꝛound, 
6 other than ſuch as be diſcharged fo2 the Payment of Tythes by Act of 
11 Parliament, which befoze this Time have lapen barren, and paid no 
| Tythes by reaſon of the lame Barrennels, and now be, oz hereafter 
ſhall be fſmp2oved and converted into arable Sꝛound 02 Meadow, ſhall 
fom hencefo:th, after the End and Term of ſeven Pears next after 
ſuch Jmp2ovement fully ended and determined, pay Tythe fo? the 
Co2n and Hay g2owing upon the lame; any Thing in this A to the 
contrary in any wiſe notwithſtanding. 2 
PDuꝛovided always, and be it enacked by the Authozity afozeſaid, That 
if any ſuch Barren, TUaſte o2 Heath-G2ound, hath bekoze this Time 
been charged with the Payment of any Tythes, and that the ſame 
be hereafter (mp2obed c2 converted into arable Szound oꝛ Meadow, 
that then the Owner oz Owners thereof, ſhall during the ſeven Years 
next following, from and after the Jmp2ovement, pay ſuch kind of 
Tythe as was paid fo2 the ſame vefoze the ſaid Impzovement; ally 
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1 Thing in this Act to the contrary in any wiſe notwithſtanding. Stat, 

* | 2 & 3 Ed. 6. cap. 13. 

We” Heath and The Heath and barren Ground intended by this Statute, ought to 
1 ae . be ſuch Land which is barren in its own Nature, and will not bear 

9 round in- . . ; . 

Wt rendedby Corn, Cc. of it ſelf without very great Coſt in the extraordinary Ma, 

Wit ; the Statute, Auring thereof. Paſch. 14 Jac. 9 Witt v. Buck. 3. Bulſtrode 65, and 
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albeit that it doth yield ſome Fruit, yet if it be barren Land quoad agi 
culturam, as to Tillage, which this Statute meant to advance, it is with- 


in this Act. 2 Iaſt. 655, yet it is ſaid by Richardſon, that if ſuch 115 
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0 thereon, or if it produced any other Profit that did yield Tithes, ſuch ww 
be Tithes ſhall be paid as hath been paid thereof. Mich. 5 Car. C VS.. 


l Flower v. F. aughan. Hetley 147. This is by the expreſs Words of the 

er Proviſo in the Statute : But if the Land be truly barren in its own Na- If barren in 
6 ture, although it paid before its Improvement for Tillage by extraor- its own Na- 
Y- dinary Charge, Tithe of Wool and Lamb, yet no other Tithes ſhall © 

re be paid thereof than Wool and Lamb, and that by this Statute. Mich. 

d 1 fa 2 Eliz. Dyer 170, 171. But if barren Land, by reaſon of Sheep, 


85 c. kept thereon, might have yielded ſome Tithes, and yet no Tithes 
f. were paid thereof, if it be Land capable of a Diſcharge from the Pay- 
fi ment of Tithes, of which this Non-payment may be an Evidence, if 4 
e- ſuch Land by Charge and Induſtry be improved and made fruitful, 4 
10 et it ſhall not pay any Tithes; for the Improvement of Land not 5 
od Titheable by Law cannot make it become Titheable; for this were to 1 
he alter the Law, and to make a Conſtruction contrary to the Intent of F 
dy the Statute, which was to incourage Improvements by freeing ſuch F 
1d Land for ſeven Years from paying Tithes, which elſe was liable ; but | 
by not to charge Lands with the Payment of Tithes, which by Law be- fi 
at fore the Improvement were Tithe-free. $::le's Regiſt. 625, and the Sta- Mt 
dg tute doth particularly except Lands diſcharged from the Payment of lh 
ad | 'Tithes by Act of Parliament, that ſuch Lands ſhall not after the ſeven 250 
ge | Years be liable to pay Tithes by Force of this Statute ; but if Land 5 
d, hath not paid Tithes within the Memory of Man by reaſon of its K 
he Barrenneſs, occaſioned by Accident only, and not from its own natural if Land was 10 
Sterility, and the Owner, or Occupier, with great Charge makes it fit der by. KB 

ee, for Tillage, Hay, or Paſture, yet Tithes ſhall be preſently paid up- ls. end har 4 
m on the Improvement thereof, without reſpect to the Favour of this improved. : | 
in Proviſo. | 9 
he Therefore, if Marſh and Sandy Land hath been covered with Salt- Land gained 4 
d, Water, ſo that Time out of Mind no Graſs had been there known to Tiihelbis“ 'o 
of grow, nor any Profit at all thereof made, until at length, by great 1 
to Charges and Induſtry, this Ground had been lately gained from the i 
it Seca, by making coſtly Banks and Sea-Walls, and continual Reparation 
all wu thereof; yet this yielding no Profit as being barren by Accident only, 
tet iz, through the Flowing of the Sea thereon, and not from its natu- 
he ral Barrenneſs, ſhall have no Benefit of this Statute for ſeven Years, 
Ve BY but ſhall yield a 'Tithe to the Parſon immediately; and though Land 

= that hath formerly paid Tithe, be after overflown for two, three, or 
jat BE more Years, the Parſon can have no Tithe for the Time, yet if the 
me ß Land be regained, though at great Charges and Induſtry, 'Tithes ſhall 
me de paid thereof, as of other Lands, according to the Profit that it 
W, BE yields; and all this was agreed per Cur. Paſch. 14 Fac. B. R. Mitt v. 
ns Puck. 3 Bulſtrode 65, ſame Caſe. Roll's 1 Rep. 354, and Sherington 
of and Fleetword's Caſe. 3 Croke 475, ſo it hath been adjudged, that 
In Fenny Land drained ſhall pay Tithes, notwithſtanding this Statute. $9 Fenny 
at, Hi. 38 Eliz. Moor 430. So if Lands have been full of Thorns and Land drain- 

© Buſhes, Time whereot, Sc. and by grubbing, are made arable, or $0 Thorny 


meadow Land, Tithes ſhall be preſently paid thereof, notwithſtanding Land made 
this Statute, for ſuch Land of their own Nature are not barren, but Arable. 
by Negligence and ill Husbandry became ſo. Sherrington and Fleet- 
woods Caſe, 3 Croke 475, fame Caſe, Moor 909, and Coke Chief Ju- 
ſtice ſaid, that it had been reſolved in one Farrington's Caſe, that Wood- 
Ground is not barren Ground within this Statute, and that if _ 5 
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Barren Land the fame Caſe. Rolls 1 Rep. 354. 2 {ult, 655. And if the Queſt, 
ke: how be, whether barren Land or not, it ſhall be tried at the Commu 
abe. Law, and not in the Spiritual Court, Paſch. 13 Car. 2. 1 Keel 7 
therefore in a Suit for Tithes in the Spiritual Court, if the Defenga? 
pleads tis barren Land, and that Plea be refuſed, or Tſlye taken upon 
it, there a Prohibition ſhall be granted; but a Prohibition ſhall not he 
granted upon Suggeſtion only that tis barren Land, before it be plead 
ed in the Spiritual Court. Mich, 14 Car. 2. B. R. 1 Keble 385, 
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Predial Tithes, what, and in what many: 
ner payable, and what Modus Deci- 
mandi in Diſcharge of ſuch Tithes is 
good. | MINER 


| 

Y what hath been ſaid it appears, that 'Tithes are to be paid on- ; 

Tce Fy- ly for Lands not exempted from the Payment thereof; I am . 
, . . . . : 

are only to next to ſhew, in what reſpect Titheable Lands are to yield their 'Tithe, 4 

3 2 or of what Things, with reſpect to the Lands, Tithes are or are not - 

1” an paid. Firſt, Then we muſt remember what hath been ſaid, that f 

De Fure Communi Tithes are to be paid only in reſpect of Land, of - 

the Fruits of the Earth, or of ſuch Things which do yield a yearly r 

Encreaſe by the Act of God, yet not of all ſuch Things, or of them ö 

in all Caſes. That I may therefore ſhew of what Fruits of the Earth, C. 

or Things, Tithes by Law are payable, it may be of Uſe here to note, 1 ; 

that Tithes have been divided into Predial, Mixt, and Perſonal. Pre- T 

1. Predial dial Tithes are ſuch which ariſe meerly of the Earth, as the Fruits | 


Tithes, what thereof, of which Sort are all kinds of Grain. 2 Iaſt. 649, Hay, 
Underwood titheable, Trees, and the Fruits of all 'Trees, as Acorns, 
Maſt, Apples, Pears, Cherries, Grapes, Gc. 2 Inft. 649, the Seeds of 
Rape and Woad, Hops, Saffron, Flax, Hemp; Garden-Herbs, as Mint, 
„ Mixx Parſly, Annis, Rue, Sage, Cc. Mixt Tithes, are thoſe which are from 
Tithes, what the Earth alſo, but by Means of Beaſts depaſtured thereupon, or other- 
wiſe nouriſhed with the Fruits thereof, as Colts, Calves, Lambs, Roes, 
Kids. 2 Iuſt. 649. Roll's Abr. 1. 635. Milk, Cheeſe, Wool, Eggs, 
Chickens, Geeſe, Ducks, Swans, Gc. 2 Inſt. 649. Perſonal Tithes, 
a are ſuch Profits which ariſe by the honeſt Labour and Induſtry of Man, 
'  imploying himſelf in ſome perſonal Work, Artifice, or Negotiation, 
as by Bying, Selling, Merchandizing, Fiſhing, Fowling, Hunting, 
following any Trade, as of Carpenter, Smith, Maſon, Butcher 


Ge. 
| This 


3 


This being premiſed, I procecd farther to declare, what Things Predial 


dial Tithes, as to which the Tithe of all Corn or Grain ought to Preferip- © 

tions, for a Preſcription may be within a Pariſh, that by reaſon rho 

that they have not ſufficient Meadow for Milch Kine, and Draught 

Cattle, they have uſed to cut ſome of their Tares green, and give 

them to the aforeſaid Stock, and to be diſcharged of Tithes for the 

ſame ; this is a good Cuſtom, and Conſideration; for that the Parſon 

hath an Advantage thereby, as well as the Pariſhioner, 21g. in the 

Tithe Milk, and Manuring of the other Corn Land; and [Wray] ſaid; 

the Matter is the Want of Meadow, and Paſture, and that to Sur- 

miſe is as if it had been ſaid, that for Want of Meadow and Paſture, 

they have uſed to eat their Meadows, with their Plow-Cattle, and for 

ſo much as they did eat, to pay no Tithes, which had been good, 

Mich. 30 Eliz. B. R. Perry v. Somes. 2 Leonard 27, and the ſame 

Caſe, Croke 3. part 139, ſo if a Man according to the Cuſtom of the Sou ing to 

Country, doth ſow his Land to feed his Horſes for Tillage, and the feed Horſes 

Uſe hath been to ſuffer the Horſes to be fed upon the Land without for Tillage. 

any Mowing of the Grain, the Parſon ſhall not have any Tithes 

thereof, becauſe it is no more than Paſture for his Horſes. Mich. 3 Fac. 

B. R. and this is ſaid to be one Sozzes's Caſe of Eſſex. 1 Rolls Abr. 

646. But it ſeems, that without ſuch Cuſtom, green 'Tares cut to 

feed labouring Cattle, ſhall be priz'd Tithes, and ſo ſhall the Tithe of 

Corn ſowed on Headlands, though imployed to the ſame Uſe. For 

when one libelled for the Tithes of green Tares cut, and Corn ſowed 

on Headlands, fed with labouring Horſes, a Prohibition was granted, 

not upon the general Suggeſtion, but upon the Cuſtom of the Pariſh; 

that no Tithes were paid in thoſe Caſes. Hil]. 10 Car. B. R. Mead v. 

Thirman, Jones 337, ſame Caſe, 1 Croke 393. 1 Roll's Abr. 650; and 

in theſe Caſes it is ſaid, that in a Prohibition it is not needful to pre- 

ſcribe to be diſcharged of Tithes for ſuch Horſes, for that they be 

diſcharged by the Law. Hill. 15 Fac. B. R. Kneebon v. Woodreft by 

Mountague and Dodderidge ; but Hanghton thought the contrary, for 

that their Labour is in manner of a Modus tor their 'Tithes ; but 

Clinch and Clarke faid, that of latter Times they have not uſed to 

preſcribe, but that otherwiſe it was anciently. 1 Rolls Abr. 646, 647. | 

In like Manner, if a Man gather green Peaſe to eat in his Houſe, no Gathering | 

Tithe ſhall be paid of them, and that by the Law of the Land, but green Peaſe 

otherwiſe it is, if he gather them to ſell, or to feed his Hogs. Paſeh, '? t. 

12 Fac. B. R. per Cur. 1 RolPs Abr. 647. And in Evidence to a 

ury, it was ſaid by (J/indham) that of Hay mown to feed Deer, no 

Tithes are paid; but by Gly and Finch, they are due of common 

Right, and ſhall be paid, unleſs there be a Cuſtom to the contrary: 

Paſch. 18 Car. 2. Proger v. Fennius. 2 Keeble 22, | ek 

Of common Right, the Owner of the Corn ought to cut down; For not ſet- 

and prepare the ſame. Mich. 3 Jac. B. R. Perry and Chancery ad- in Safe 

judged, 1 Roll's Abr. 644, and to make it up into Sheafs, Cocks, or Cocks; Ss 

Shocks, Hill. 15 Fac. C. B. Dr. Bridgman's Caſe. Noy 31. Paſch. 7 

Fac. Rolls Rep. 172, and Paſch. 18 Car. 2. B. R. Ledgar v. Lang- 

ley. 1 Siderfin 283; and 2 Keble 25, and if the Owner refuſe to do it, 

the Parſon may ſue him therefore in the Spiritual Court ; but then the 

Suit ought to be Special, for not ſetting them forth in Cocks; and not 

generally, for not ſetting them forth. ZLaytor's Cale, Latch 125: 
| | LEES But 


are titheable, and what are not; and Firſt, I ſhall ſpeak of Pre- TI 


de duly ſet forth and paid. Yet this Rule doth admit of Excep- ton againſt 
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The Clergy-Man's Law: Or, Chap. XLIX 
But having made the Corn into Sheafs, he is not bound to ſet it up in 
Heaps, unleſs the Cuſtom of the Place oblige him thercunto ; but ha. 
ving bound. it into Sheafs, or made it into Cocks, he, may ſet forth the 
Tithes thereof, and thereby they become Lay Chattels, Smith's Caf. 
C. B. Gorldsborough, and then he may heap his own Sheafs, or de 
with them as he pleaſeth, and the Tithes being ſet forth, the Owner 
is not bound to watch or look after them till the Parſon carries them 
away. Hill. 15 Fac. C. B. Dr. Bridgman's Caſe. Noy 31.. Hill. 6 Zac, 
B. R. per Cur. 1 Rolls Abr. 644. 
If the Cuſtom of the Place be, to meaſure forth to the Parſons the 
tenth Part of the Corn whilſt growing upon the Land, this Manner of 
Tithing is I, conceive to be obſerved, and the Parſon muſt fit down b 
it; or if the Cuſtom be, that the Parſon ought to have for his Tithe 
of Corn, the tenth Land of Corn, beginning at ſuch Land as is next 
to the Church, this Cuſtom is good, and when in ſuch Caſe, the Pa- 
riſhioners by Covin, to defraud the Parſon, did not manure and ſeed 
ſuch Lands (the Corn upon which would by the Cuſtom be to the Par- 
ſon) ſo ſufficiently as their other Lands, and the Parſon therefore did ſue 
in the Spiritual Court generally for the tenth Sheaf and Shock, a Pro- 
hibition was awarded, notwithſtanding the Covin ; becauſe 'twas ſaid, 
that the Parſon might have his Remedy at the Common Law for the 
Fraud. Paſch. 30 Elia. Stebbs and Goodlock's Caſe. Moor 913, ſame 
Caſe, and 2 Leon. 70. But Mray Juſtice was of the Opinion, that the 
Cuſtom was againſt common Reaſon, but agreed that if that Cuſtom 
be good, the Parſon ſhall have his Action on the Caſe, for the fraudu- 


lent Sowing and Manuring of the Lands. 


When the Tithes of any Sort of Corn are ſet forth, the Tenth there- 


of muſt be appointed for the Parſon, that is, of common Right; there- 
fore if a Preſcription be to pay certain Sheafs of Corn for all 'Tithes of 
Corn, this is no good Preſcription, for the Pariſhioner ought to make 
it into Sheafs, and therefore Part of his Duty in kind, cannot be in Sa- 
tisfaction of the Reſidue. Paſch. 13 Fac. B. N. 1 Rolls Rep. 173, 
But where Tithes are not due of common Right, but by particular 
Cuſtom, there a Cuſtom to pay a leſs Share than a Tenth, without 
other Conſideration (as for Tithe Fiſh, Gc.) may be good, although 
this is left as a Cuære. Paſch. 18 Car. 2. B. R. Shippard v. Penrous, 
1 Siderfin 278. 1 Levinz 179, and 2 Keeble 2. Holland v. Heal. 
Noy 108, and when one did preſcribe to pay in one Part of the Land 
the third Part of the Tenth, and in another Part the Moicty of the 
Tenth of Corn, for all manner of Tithes, the Court did incline that 
the ſame was a good Preſcription. Hill. 19 Eliz. B. R. Root's Cale, 
Godbolt 7. And if the Cuſtom be, that if the odd Sheafs, or Shocks, 


under the Number of 'Ten, ſhall not be tithed, by reafon that they ſet 


the Tithes up in Heaps, or Shocks, which of common Right the Owner 
of the Corn is not bound to do, the Owner is not bound to divide the ſaid 
Sheafs, or Shocks, and ſet forth the Tenth thereof, for that ſuch Cu- 
ſtom upon ſuch Conſideration is good. 4702)Y5m1s. Latch. Rep. 226. 
'The tenth Sheaf, or Shock, being ſet forth for the Parſon, if the 
Owner of the Corn, after the Sheafs or Shocks be carried away, ſhall 
rake his Land on which they grew, by the Cuſtom of this Realm, no 


Tithe ſhall be paid of the Rakings, as was ſaid to be adjudged. 41 & 


42 Eliz. B. R. in Grent and Hunt's Caſe, cited in Berd and Adams“ 
Caſe, Trin. 31 Eliz. Moor 278. 1 Anderſon 199. But in that Caſe 
of Berd and 4dams, the contrary was adjudged, vg. that 'Tithes ſhall 
be paid of Rakings, becaule the tenth Sheaf, or Shock of Corn * Sa- 
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tisfaction for no more than the Grain of which it is the Tithe, and no P:eviat | 1 
Satisfaction for the Rakings, and this ſeems alſo to be agreed, and it Tithes. Af 
is. ſaid to be adjudged accordingly. Mich. 36 & 37 Elis. B. R. 5 eſop 3 a 
v. Paine. 3 Croke 363, ſo it is faid to have been adjudged in Sir Charles ; ( 
Meriſon's Caſe, that if one preſcribed to pay the tenth Part of Corn 

in the Sheaf, for the Tithes of all that is in the Shoafs, and of all 

which is raked, it is a void Preſcription, becauſe the Owners of the 

Corn are fo pay the 'Fithes of both, and it is an unreaſonable Preſcrip- 

tion, for that then the Owner might put the leſfer Part into Sheafs, 

and leave the greater Part to be raked; Griſman's Caſe. v. Lewis. 

Mich. 37 & 38 Eliz. C. B. 3 Croke 446. 

But to reconcile this Difference, if the Cuſtom bs laid, to put the Difference 
Cort into Sheafs, or Cocks, and to M the tenth Cock in Satisfaction reconciled. 
of the Tithes of the Corn, and of the Rakings, Minns Viluntarie 
diſperſed, this is good. Mich. 41 Flis. B. R. Green v. Hun, 3 Croke 
702. Mich. 2 Fac. HB. AR. Parry v. Chaney, Noy 15, and the Books q 
generally fay, that if the Corn reaped be not covenouſly ſcattered,” or 5 
left unbound, to the Intent to deceive the Parfon, then no Tithes are 4 


to be paid of the Rakings, but if fraudulently left, and raked, the : 
Tithe of all the Rakings is to be paid. Hill. 8 Car. Saunders and Pa- 4 
ramours Caſe, per Cur. Mich. 14 Fac. B. R. Joyce and Parker's 
Caſe, and Hill. 14 Fac. Peck and Harris's Caſe. 1 Roll Abr. 645: % 
Paſch. 41 Eliz. 4wberry's Caſe. Moor 910. Paſch. 14 Fac. B. R. , 


Pitt v. Harris. 1 Rolls Rep. 379. Paſch. 41 Eliz. B. R. Johnſon 
v. Aeberry. 3 Croke 660. Mich. 41 Elis. Green v. Hun. 3 Croke 702: 
Sherrington v. Fleetwood. 3 Croke 475, and by Haughton Juſtice in 
Foſſe and Parker's Caſe. Bulſtrode 3. Part 243. Peters v. Prideux. 
3 Keeble 251, 284. If a Prohibition be granted upon a Suggeſtion, 
that a Perſon is ſued for Rakings, in the Spiritual Court without any 
Averment that the Rakings were Minus Poluntarie diſperſed, tis 
200d, for that ought to be ſhewed on the Part of the Deſcendant to 
bis a Conſultation, if the Rakings were foul Rakings, and of conſi- Ir foul RA. 
derable Value. Paſch. 14 Fac. B. R. Pitt v. Harris. 1 Roll's Rep. kings. 
379. Mich. 41 Eliz. Green v. Hun. 3 Croke 702, Yet in this Caſe of 
Pitt and Harris, as abridged 1 Roll's Abr. 645, it is ſaid to be adjudg- 
ed, that upon a Prohibition, the Suggeſtion ought to be, that the Ra- 
kings were Minus Yoluntarie Sparſe, otherwiſe it is not good, and that 
it is not ſufficient to ſay that they were Lapſe & Diſſipatæ in Col- 4 
lectione. See the Caſe of Peters v. Prideu before cited. 3 Keeble F 
251, 284, neither is it a good Suggeſtion, that in Confideration that 4 
the Pariſhioner having Barley, the greater Part of which he cut down 
and bound into Sheafs, and put into Cocks; whereof the Parſon hath 
the tenth Cock, that he uſed to leave a ſmall Parcel of the Barley 
ſtanding, to the Intent to cut it down afterwards to make Bands for the 
Rakings involuntarily ſcattered, and to be diſcharged of the Tithes of 
this ſmall Parcel of Barley, when cut down. Hill. 8 Car. B. R. Saun- 
ders and Paramour's Caſe. per Cur. 1 Roll's Abr. 650. 77 5 

As no Tithes are to be paid of the Rakings of Corn duly tithed, fo If Tithes of 
neither of the Stubble left on the Ground in Reaping thereof, though ep. 19 
the ſame be cut for Thatch, or other Uſes, and this Juſtice Tamfield N 
laid, had been adjudged in one Edolps Caſe. Green and Auſtens Caſe, 
Paſch. 4 Fac. B. R. Telvertons 86. F. N. B. 53-b. 1 Roll's Abr. 640; 
641, neither is the Owner of the Corn, having ſet forth and paid the 
Tithes thereof, to pay any Tithe of the After-Crop, or . 62 
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Faden Graſs of the ſame Lands. Baxter v. Hopes. Mich. 9 Fac. Brownly 
Tithes. and Gould iiborong h 2. Part. 30. 2 Inft. 552, nor for any Agiſtment in 
F ſuch Lands. 1 Rolls Abr. 641. Yet I conceive, that if Corn do ſheq 
in the Fields, being beaten out by Winds, or loſt upon the Ground 
for that it was not ſeaſonably cut, and this Corn doth grow, and he. 
come a Crop in the Year following, (which ſometimes happens) and 1 
if Tithes of called ſelf-ſown Corn, Tithes ſhall be paid thereof, as the 'Tithes of 
cg the Land for the following Year. If Tithe hath been paid of Corn 
growing in one Year, and in the next Year the ſame Land is not ſeeq. 
ed but lies fallow, to the End of making it more fruitful in the third 
Year, and then is manured and ſown, no Tithe is to be paid for ſuch 
Land the ſecond Year. Paſch. 7 Fac. B. R. Smith's Caſe, per Cur, 
1 Noll's Abr. 642. And it is a good Modus Decimandi, that in Con- 
{ideration that they that ſow the Lands, ought to reap, bind, and ſeve- 
the Tenth from the Nine, and ſet it up into Heaps, that the Parſon 
ſhall not have any Tithes of this Land the next Year enſuing, the 
Land lying ley, and not tilled nor converted into Meadow ; for of 
common Right the Pariſhioner is not bound to gather, and ſet up the 
Tithes in Heaps. Hill. 6 Fac. B. R. per Cur. 1 Rolls Abr. 649. 
The Tithe of Hay alſo of all Lands Titheable in each Pariſh, and 
of Graſs cut for Hay in Orchards, is a Predial Tithe, and to be yield 
ed to every Parſon and Vicar, who hath Right thereto. 2 If. 
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. 


Tithes of 
Hay. 


* Guided by Yet the Payment of this Tithe alſo is directed and guided by Pre- 


. ſcription and Cuſtom uſed within particular Pariſhes; as if in a Pa- 
; riſh there be a Cuſtom, that the Owners of the Headlands, have uſed 
Time out of Mind to make the Tithe of Hay of that Pariſh for the 
Parſon, and in Conſideration thereof, to be diſcharged of the Tithes 
growing upon Headlands, being ſmall Headland on which a Team 
turns in Plowing, this is a good Conſideration to make the Preſcription 
good. Mich. 5 Car. C. B. Wood and Carvener v. Symond. Hetley 147. 
Lane's Rep. 16. But a Preſcription, to pay the tenth Part of Corn 
for the Hay alſo that grows upon the Headlands, is not good, becauſe 
the tenth Part is due for the Corn, Mich. 2 Fac. B. R. Parrey v. 
Channſey. Noy 15, yet if the Preſcription be, that the Pariſhioner hath 
uſed to cut, or reap, bind, or ſhock the Parſon's Corn; and in Confi- 
deration thereof, to be diſcharged from 'Tithing the Hay of his Head- 
lands, Gc. this is ſaid to be good, and a reaſonable Conſideration; be- 
cauſe the Pariſhioner is not bound to reap, (5c. the Parſon's Part; and 
by the Civil Law, the Parſon is to have the tenth Ridge of Corn, 
But this Reaſon I take to be falſe, and contrary to the other Caſes as 
before ſhewed, but the Setting the Parſon's Corn into Heaps, may be 

a reaſonable Conſideration of the Preſcription ; becauſe this they are 
not tied to do of common Right. Hill. 29 Eliz. C. B. 2 Leonard Jo. 
But it ſeems, that a Preſcription not to pay the Tithe of Hay growing 
upon Headlands, on which the Horſes and Plow turns, is good, without 
laying any Thing in Conſideration thereof; but then it muſt be averred, 

- that the Headlands are but ſufficient to turn the Plow upon, per Cur. 
Hill. to Car. B. R. Mead and Thurland, and Paſch. 15 Car. Bird 


and Ihite. 1 Rolls Abr. 646: 


String green So if a Farmer do cut down his Graſs, and only doth put it into 


Graſs to Cat- Gvarths; and then carry it away, and doth give, it green to his own 


wm Cattle for their neceſſary Suſtenance, not having Graſs ſufficient to 
784 | 1 main 


1 thoſe Horſes, for this is but the Aſter-paſture of the Land, whereof he 


mamntain them otherwiſe, no Tithes ſhall be paid thereof. Mich. 2 Car. 


C. Cratoley v. Wells. I Ro/l's Abr. 645. 


And if Lands be fo ſtrong, as to afford two Crops of Hay in one 2 


Year, and the Occupier of the Land can preſeribe, in Conſideration 


that the Owner doth make the g firſt Tonſure into good and ſufficient diſcharged. 


Hay, and ſet it forth in Cocks ſufficiently dried, that he ſhall be dif- 
charged of the Tithes of the After-mowth, this is a good Preſcription 
and Diſcharge, by reaſon of his Coſts he beſtowed in making the firſt 
Tonſure into 7 Af II Car. B. R. Langford's Caſe reſolved, 
and Trin. 36 Elis. B. R. Johuſon and Keblethwait. 1 Rollis Abr. FA 
648. Paſch. 11 Car. B. R. Anonyinus. 1 Croke 404, and Paſch. 41 
Elis. Rot. 284. Johnſon and Awberry's Caſe. 3 Croke 660. Paſeh. 4 
Jac. Green v. Auſten. 2 Croke 116, and Moor 910. Mich. 2 Fac. Hall 
and Fertyplace's Caſe. 2 Croke 42. Or if the Preſcription be to be diſ- 
charged of the Tithe of the After-mowth only, upon Conſideration 
that they have uſed, Time whereof, &c. to cut down the Graſs of the firſt 
Mowth to feed, and gather the ſaid Graſs fo diſperſed into Weaks and 
Wind-rows, and put it into ſmall Cocks at their own Coſt, this is ſuffi- 
cient, though it be made into perfect Hay. Paſch. 2 Fac. Hall v. Fet- 
typlace. 2 Croke 42. But it ſeems of the After-mowth, that Tithes 
De Jure are to be paid without ſuch like Preſcription for a Diſcharge. 
Paſch. 41 Bliz. B. R. per Cur. and Hill. 10 Jac. B. R. the Parſon 
of Stanfield's Caſe, per Cur. 1 Rolls Abr. 640, alſo ſuch repairing 
of the Graſs mowed for Hay, is a good Conſideration upon which to 
be diſcharged of the Tenth of all Aﬀter-profit, that may be made the 
ſame Year of the ſame Land, ſo that if the After-graſs be eaten with 
Cattle, no 'Tithe ſhall be paid for them. Paſch. 4 Fac. B. R. Green 
v. Auſten. Telverton 86. Trin. 4 Car. C. B. Anonymus. Heily 98. Mich. 
42 & 43 Elia. Fobnſ9n and Popinger. 1 Fac. Eeles and Pachin. 3 


PÞzedial 
Tithe. 


mowth be 


After-grafs 
eaten. 


Fac. Eeles and Saunder. Hill. 8 Fac. Eeles and Miuterbolt. In all 


theſe Caſes, Prohibitions were granted in B. R. and Mich. 14 Fac. 
Johnſon moved for a Conſultation upon the ſaid Prohibition granted in 
the 43 Elis. againſt Popiuger, but it was denied. Paſch. 41 El. B. R. 
between Awberry and Fohuſou. Paſch. 11 Car. B. R. Langtord's Cale. 
Prohibition granted upon ſuch Surmiſe for After-mowth, Paſch. 14 


Car. B. R. between Manning and Clapham, a Prohibition was grant- 


ed for fatting of Shcep upon the Afﬀter-paſture. Paſch. 16 Fac. B. R. 
between Nicholls and Hopper. 1 RolPs Abr. 648 and 649. But Pop- 
ham ſaid, that he had known it to be reſolved, that of Right without 
any ſpecial Cuſtom alledged, no Tithes ſhall be paid of the Hay of 
the After-mowth, for that the Rule of the Law 1s, that Tithes ſhall 
be paid Ex anunatis renocuuti bus ſiuul & ſemel, and ſo by Conſequence 
not of the After-graſs depaſtured, Paſch. 2 Fac. Hall v. Fettyplace. 
2 Croke 42. Hobart 250, and it hath been reſolved, that no Tithe is to 
be paid of After-graſs De Jure. Paſch. 16 Car. Nichols and Hopper's 
Caſe, per Cur. and 3 Fac. B. R. Spencer and Fohnſon's Caſe, and 
Paſch. 17 Fac. B. R. Kinnefton's Caſe. 1 Roll's Mr. 640. But this 
is to be underſtood only where no more Graſs is left by the Sithe than 
is uſual, for if Graſs be fraudulently left, the Caſe is otherwiſe. 2 


Market in the ſame Town, no Tithes ſhall be paid for the Herbage of 


hath 


Bulſtrode 238. Therefore it is ſaid, that if an Inn-keeper doth pay ;- c 

Tith a ; 2 ra ſs he 
| 4lihe-Hay of certain Land, and the Reſidue of the Year after, doth fraudulently 
but into the ſame Land the Horſes of his Gueſts which come to the left. 
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Ie Clergy-Mans Eau: Or, Chap. XLIX 


$44 

Peviet hath before paid Tithes, Tin. 16 Jac. B. R. between Richardſq 

and Cable, per Cur. 1 Rolls Abr. 641, nor ſhall Tithes be paid for A. 

OS giſtment in ſuch After-paſture. 2 H. 4. Rot. par Num. 93. | | 

Other Conſi- Tho' as hath been ſaid, Tithe-Hay of common Right be to be Paid 

derations for in kind, yet by Cuſtom, or Preſcription, ſome other Conſiderati 

Tithe-Hay. 61} ns 8 Aeràtion 
may be due and payable in lieu thereof, but then what is paid, how 
little ſover it be, it muſt be to the Benefit of him to whom the Tithe. 
Hay of common Right was payable; for Example, when one ſy. 
miſed, that Time out of Mind the Owners of certain Lands had found 


Straw for the Body of the Church, in Diſcharge of all Tithes of Hay 
it was held by the Opinion of the whole Court, that this is no 
Cauſe of Diſcharge, for that the Parſon was not chargeable with the : 
finding of the Straw, nor had any Benefit by the others finding it; but = 1 
otherwiſe it had been, if it had been alledged, that the Straw was ſ 
given to the Parſon, and he beſtowed it in the Body of the Church ü 
and tis ſaid to be ruled, Hill. 30 Elis. that where one preſcribed, that 57 
he had uſed to pay the Pariſh Clerk his Wages, in Satisſaction of t 
Tithe-Hay, this was no good Diſcharge. Paſch. 34 Eliz. B. R. Scory t 
v. Barber. 3 Croke 276. tc 
Modus for If there is a Modus ſufficient to diſcharge Lands of the Tithe of th 
Tithe-Hay Hay, and the ſame Lands be ſowed divers Years with Corn, this doth Ml 
continued. not deſtroy the Modus, but the ſame ſhall continue when the Lands - 
are again turned into the Meadow, and whilſt they are ſowed with F 
Corn, the Parſon ſhall have Tithe in kind thereof. Tin. 10 Fac. C. B. L 
Brown's Caſe. Godbolt. 
When the When the Tithe of Hay is to be paid in kind, the Owner ought of ſa: 
One 2 common Right to cut down and make the Graſs into Hay, per Cur. an 
and make the Paſch. 13 Fac. B. R. 1 Roll's Rep. 172, for when the Caſe was, that ed 
Graſs into gne had uſed to pay a Load of Hay for all Tithes of Hay growing on 
Hay, Se. and renewing upon the Land where, Gc. and alledged, that they uſed | Soc 
to make the Graſs into Hay, by their own Labour, a Prohibition was 91 
denied per totam Curiam upon this Reaſon, that the Pariſhioner ought w 
to make the Graſs into Hay, and ſo this is but 'Tithes in kind, which 1 N 
cannot be a Conſideration of a Modus Decimandi, no more than if a Mi 
Man doth preſcribe to pay certain Sheafs of Corn for all Tithes of n 
Corn, for he ought to make it into Sheafs, and therefore Part of the MW 115 
Duty in kind, cannot be a Satisfaction for the Reſidue, per Cur. Paſch. 7 N 
13 7ac. B. R. 1 Roll's Rep. 172, yet it hath alſo been held, that to WW +” 
make the Parſon's Hay is more than the Owner is bound to do, and WW th 
that the Uſe for making it for the Parſon, may be a good Conſidera- E50 ; 
tion of a Diſcharge as to ſome other Thing. Mich. 5 Car. C. 3. i Mr 
Mood and Carvener v. Symond. Hetley 147. Paſch. 37 Eliz. Rot. 284. W c k 
Awbery v. Johnſon, vouched Paſch. 2 Jac. in Hall and Fertyplaces WF yy 
Caſe. 2 Croke 42. And it hath alſo been held, that the Pariſhioner WF... 


is not bound of common Right to ted and ſhake the Graſs abroad, and 
to gather it into Weaks or Wind-rows, for that the Tithe may be {ct 
forth in Graſs-Cocks, before it be tedded, and that the doing of that 
only is a good Conſideration of a Diſcharge of the After-mowth. Hil. 
16 Jac. Hyde v. Ellis. Hobart 250. Paſch. 2 Fac. Hall v. Fettyplace. 
2 Croke 42. 1 Rolls Abr. 644. But as Moor reports this Caſe of 
Hall v. Fettyplace, to make the Graſs into ſmall Cocks is no Conſide- 
ration for the Diſcharge, but to make it into great Cocks is a good Con- 
ſideration, and ſo 'tis ſaid to be held in Johuſou's Caſe. Moor 758, but 
this Caſe as 1 77 by Moor is miſtaken, and the Caſe is as reported. 


by Croke, tor ſo it appears by the Roll. From the Reſolute - 
3 the 


Chap. XLIX. be Complete Incumbent 


* 


545 


theſe Caſes it ſcems to follow, that Graſs of common Right is Tithe- Predial 


able when it 1s put into Graſ-Cocks, and not before, for that then the 
Tenth may be ſevered from the Nine Parts; and accordingly it hath 
been adjudged, per Cur. Paſch. 14 Jac. Hide v. Ellis. Hobart 2508 
Contra per Cur. Hill. 14 Jac. B. R. Barbum v. Gooſe: Trin. 15 Fac. 
„ Cur. Popingcr v. Johnſon, and a Prohibition denied: 1 Rolfs Abr. 
644- Onar E. a 


But whatever the Owner is obliged to do of Common Right, the Cuftora to 
7 e obſerved 


Tithes. 


* 
= 


Cuſtom of each Place is to be obſerved ; and therefore; if the Cuſtom horwreh 
be to meaſure out the Tenth Part of the Graſs ſtanding for the Tithe fanding 


thereof, and that the Parſon ſhall cut and make it, this is good. Hobart 
240. And in this and all other Caſes, when the Tithe of the Graſs is 
ſet forth, and the Owner not to make the Parſon's Tithe into Hay, 
the Parſon De Jure may make the Grafs into Hay upon the Land on 
which it grew, although the Uſage Time whereof, c. hath been to 

the contrary ; and it is needleſs for the Parſon to alledge a Cuſtom for 
the doing of it; and the Parſon may paſs over the Pariſhioners Ground 
to that End, keeping the Path leading thereto, if there be one, for 
this is incident to the other. Hill. 14 Jac. B. R. Newberry and Rey. 
wold's Caſe. per Cur. 1 Roll's Abr. 643. And for theſe Things de- 
nicd, the Parſon hath Remedy in the Eccleſiaſtical Court, and by 
Fitzherbert. N. B. may have his Action on the Caſe at Common 


Law. Mich. 14 Jac. 1 Roll's Rep. 420, 


The Tithe of Wood being accounted a predial and great Tithe, Tiche of 
ſhall next be ſpoken of. Firſt then, The Tithe Wood of Copices, Wool a pre- 
and of all Underwoods are to be paid, that is, De jure, after they great Tichs; 


are cut, or if there be a Cuſtom for it, by meaſuring for the Parſon 
the 'Tenth Acre, Herbert Rep. 250, not only when they arc cut to 
grow again, but alſo of the Roots and Branches, when grubbed up to 
make the Land arable, and alſo the Roots of Hedges or Hedge-rows, 
when they ſhall be grubbed up. Triz. 12 Fac. B. R. Price and . Maſ- 
cal. 2 Bulſt. 238. So Tithes are to be paid of Heath, Turf and 
Broom , but if the Occupier of the Lands hath paid Time out of 
Mind Tithe of Wool, Milk, Gc. ariſing from Cattle depaſtured there- 
upon and in reſpe& thereof, hath been free from the Payment of 
other Tithes, this may diſcharge him of the reſt. Mich. 28 & 29 El. 
B. R. Godbolt pag. 44. But of this Conſideration as to the Reaſon of 
the Diſcharge, I mugh doubt: However, if Broom. be grubbed up, 
the Tithe thereof onght to be paid, altho that it be grubbed up for the 
End of making the Land arable; per Cur. Trin. 12 Jac. B. R. Price v; 
Maſcal. 2 Bulſt. 239. Yet it is faid to be adjudged per Curiam, that 
if a Man doth cut a Copice, and thereof doth pay the Tithe of the 
| Wood, and then before any new Branches are grown doth grub up 
the Roots and Stubs of the Wood, he ſhall not pay Tithes of them, 
becauſe they are Parcel of the Frechold, and do not renew yearly. 
Mich. 15 Car. B. R. Bedford v. Dr. Skinner. 1 Roll's Abr. 637. But per 
Legem Terre, Tithes of all Underwoods are to be paid, yea, though 
the Wood be fpent for Fuel in the Houſes of Perſons uſing Lands in 

the Pariſh where it is cut; for when the Tithe of ſuch Wood 
was demanded in the Spiritual Court, and a Prohibition was grant- 
ed upon a Surmiſe, that the Wood was ſpent in the Houſe for 
Firing, and that there was a Cuſtom in the Pariſh, that the Owners of 
any Houſe or Land within the ſame Pariſh, who pay Tithes to the 
Parſon, ought not to pay 'Tithe of Wood ſpent in their Houſes ; and 1{- 
ſue being. joined upon the Cuſtom, it was found for the Defendant, 
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Pzedial and moved in Arreſt of Judgment, that although it be found that 


ao 


my oe 


Tithe. there is no ſuch Cuſtom, yet no Tithes ought to be paid of Wood 


nt in Houſes, nor for fencing Stuff for Hedges, but that ſuch Ought 


to be diſcharged of them per Legem Terre ; yet the Court reſolved 


the contrary, and ſaid, that it was uſual in Prohibitions to alledge 

2 Sal. 656 Ciuſtoms upon Conſideration of an Hearth- penny, or that they have 

Hearth-Pen other Lands whercof they pay Tithes, and by reaſon of the Wood 

5 burnt better Tithes, ſo that the Parſon hath a Benefit thereby, but not 

to alledge a Diſcharge per Legem Terræ, and a Conſultation was g. 

warded. Trin. 4 Car. C. B. Norton v. Fermer. 1 Croke 113. Paſch. 

4 Car. C. B. Norton and Busket v. Hopper. Hetley 88. Therefore if 

a Man hath an Houſe of Husbandry with Lands, and demiſeth the 

Lands, reſerving the Houſe, upon this Reaſon, by Hutton, Tithe of 

Tithes of Fire-wood is payable; and by Harvy, if a Libel be for Tithes of 
Hedging, &. Hedging and Fencing, a Surmiſe ought to be made to diſcharge ſuch 
Tithes demanded. Paſch. 4 Car. C. B. 7. hornhill's Caſe. Hetley 93. 

Paſch. 14 Fac. Lane's Caſe. Moor 917. And _ it is ſaid to be held 

generally by all the Juſtices, that for Broom, Furs, or any other Fuel 

expended in a Pariſhioners Houſe, no Tithes ought to be paid. Paſch, 

40 Eliz. B. R. Auſtin v. Lucas. 3 Croke 609, ſame Caſe. Moor 90g, 

nor for Wood cut for fencing of Titheable Lands. Trin. 38 El. J. R. 

Ran. v. Patteſon. Trin. 10 Car. Brown and Nixon's Caſe. 1 Roll 

Abr. 644. And though all the Wood cut for Fencing be not fo im- 

loy'd, yet Tithes ſhall not be paid of that which remains. 3 Cro. 499. 

Fuel burntin And when a Prohibition was prayed to ſtay a Suit for Tithes of Wood, 
« Husband- the Plaintiff ſuggeſted that he had a Houſe in the Pariſh, and that the 


's Houſe, at | 
& Uheriores Wood was cut for Fuel burnt in this Houſe the Court ſaid, that this 


Decimas. would not ſerve, unleſs it was expreſſed that the Houſe was for Main- 


tenance of Husbandry, by reafon of which the Parſon had Uberiores 


Necimas. Paſch. 22 Car. 2. B. K. Anonymus. 1 Pentris 75, the 


ſame Caſe, 2 Keeble 628, this Caſe ſeems to admit, that Wood cut 
for Fuel to be ſpent in Houſes for Maintenance of Husbandry, by the 
Law of the Land is Tithe-free ; yet when to have a Prohibition it 
was ſuggeſted, that there was above 400 Acres of arable Land within 
the Pariſh, and that the Corn thereon growing, could not be preſerved 
without fencing the Land whereupon it grew, and that the Tithes of 
Preſcription the Corn ſo fenced, had always been paid to the Impropriator, Ge. 
for fencing and that within the Pariſh there was this Cuſtom, That if any Under- 
wood be cut and imployed in fencing the Corn, whereof Tithes are 
to be paid, and do not ſell, nor otherwiſe diſpoſe of it, ſuch Under- 
wood hath been always diſcharged of Tithes, and ſhews that the Un- 
derwood cut was ſo imployed in fencing the Corn, (5c. In this Cafe, 
in as much as the Corn fenced did not appear to be the Plaintift's own 
Corn, (although the Plaintiff did aver, that he did not ſell any of the 


Wood, ) it was adjudged, that the Preſcription was not good, for that 


if the Plaintiff give his Wood to others to fence their Corn, Tithes 
ſhall be paid for ſuch Wood: But Vild Serjeant, being of the Counſel 
with the Plaintiff, faid, that the Caſe deſerved greater Conſideration 
than the Court took of it. Hill. 19 & 20 Car. 2. Croxcher v. Collins. 
1. Sanders Rep. 141, ſame Caſe. 2 Keeble 319. If Wood be cut to 
make Hop-poles, where the Parſon or Vicar have Tithe-Hops, no 
Tithes ſhall be paid of this Wood. Hugh. Abr. 689. However by 
Cuſtom Tithes may be paid of Wood conſumed in an Houſe. Mich. 


14 Fac. B. ]Vatlcy and Hanfurie's Caſe. 1 Rolls Ar. 642. And by 
i . e . | Cuſtom 
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Cuſtom alſo, upon a Conſideration, Wood ſpent in the Houſe without PÞzedial ... 
Doubt may be T ithe-free for Hutton ſaid, that it is a Cuſtom in the Titles, 
North Parts, to give an Half. penny for Eſtovers burn by which they © © 
are free from the Tithe of Wood burnt for Fuel. Paſch. 4 Car. C. B. | 
TWolmerfton s Caſe. Hetley 85, and by Hutton, Croke and Nlverton. 
Trin. 4 Car. Norton's Caſe, Hetley 88, ſame Caſe. Litrletor's Rep. 
145 See alſo in the ſame Book, fol. 5, and Paſch. 4 Car. C. B. 

Horn 


hill's Caſe, Hetley 93, if a Man cut his Woods, and burn it to 
make Bricks for the Reparation of his Houſe within the Pariſh, for 
the Habitation of him and his Family, no Tithes ſhall be paid there- 
of, becauſe that the Parſon had the Benefice of the Labour of his Fa- i 
Alſo, if a Man cuts his Woods, and burns it to make Bricks for the 4 
Enlargement of his Houſe within the Pariſh, for the neceſſary Habi- | 
tation of his Family, no Tithes ſhall be paid for ſuch Wood. But if 
a Man cut his Wood, and burns it to make Bricks for the Enlarge- 
ment of his Houſe within the Pariſh, more than was neceſſary for his 
Family, only for his Pleaſure and Delight, he ſhall pay Tithes there- 
of; and a Conſultation was granted accordingly, where the Plaintiff ö 
in the Prohibition had affirmed, that he burnt it for the Reparation $ 
and Enlargement of his Houſe generally, without ſaying, for the ne 
ceſſary Habitation of his Family; for the Court ſaid, that by this 
Surmiſe he might make a Caſtle, and yet pay no Tithes. Tri. 10 
Car. B. R. Nixon and Brown's Caſe. per Cur. 1 Roll's Abr. 656, 
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It ſeems, that in ancient Times Controverſy was bet wixt the Cler- 8 
gy and Laity about the Tithes of Timber-Trees, which was ſettled· Tree. bi 
by A& of Parliament, as followeth. Item At the Complaint of the b 
the ſaid great Men and Commons, ſhewing by their Petition, That 1 
whereas they fell their great TUood of the Age of Twenty Years, oz 4 


of greater Age, to Merchants to their own ?2ofit, oz in Aid of the 

King in his Mars, Parſons and Uicars of Holy Church do implead 

and dzaw the ſaid Merchants in the Spiritual Court fo2 the Tythes 

of the ſaid TUood, in the Mame of this Mozd called Sylva cædua, Syloa cedua. 

whereby they cannot ſell their Uloods to the very Aalue, to the great 

Damage of them and of the Realm 2: Jt is ozdained and eſtabliſhed, 

That a Pꝛohibition in this Cale ſhall be granted, and upon the lame 

an Attachment, as it hath been uſed befoze this Time. Stat. 45 Ed. 

3. c. 3. Fitz. Nat. Nat. Br. 51. Paſch. 26 Eliz. B. R. Daws and | 

Mollin's Caſe. 2 Leonard 79. 4 
By this Statute it is out of Doubt, that 'Timber-Trees of Twenty 8 4 

* at Tim- 

Years Growth or more, that are apt for Timber, are free from the per. Trees 

Payment of Tithes, and are ſaid to be Parcel of the Inheritance. free from 

Mich. 12 Fac. B. R. Stamp v. Clinton, alias Lifford. 1 Roll's Rep. 1 oo, Tithes 

and Hill. 2 Fac. Rot. 229. Brook and Rogers Caſe, there vouched 

and reported. Moor 908. But ſtill the Doubt remains what Trees are 1 

to be accounted great Wood or Timber by the aforeſaid Statute, and 8 

thereby made free from yielding a Tithe ; and firſt it is evident by 

the Statute, that none under the Age of Twenty Years, of what Sort 

or Benefit ſoever they may be of, for the Uſe of Building, are thereby 

accounted great Wood, and Tithe-free. Hill. 44 Eliz. B. R. Foſter 

and Peacock v. Leonard. 3 Croke, p. 1. Paſch. 5 Fac. Man. v. So- 

merton. 1 Brownlow and Gouldsborough 94. And yet it is ſaid to be 

held by Mray and Clench, that if one doth cut Trees which are or 
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Aſh be cut 
under Age: 


If Beech be 
Titheable. 


2 


Birch. 


Willows. 


Aſp, Hol- 
ly, Olders, 
Maples. 


If Timber 
ſtand till it 
be ſpoiled, 
Sec. 


. 


may be Timber- Trees, or Oaks, Elms, Oc. although they be unde: 
the Age of Twenty Years,'no Tithòs are due for them. And ſo i 
Trees of that Age be cut, and new Germins grow, no Tithe is due 
though they be cut under that Age. Paſch. 29 Eliz. B. R. 3 Crole "7 
ſame Caſe, Moor 9o8. However, it is to be granted, that if any fi) 
young 'Frees; or others, be cut for Houſe-voot, Hedge-boot, Plough. 
boot, Cart-boot, or Fire-boot, no Tithes be due thereof, Hill 43 Fj; 
Ramſey's Caſe, Gorldsborough 145, 172, nor are all Trees, if of 
Twenty Years Growth or more, free from the Payment of Tithe, 
Paſch. 5 Fac. Moon v. Somerton, 1. Brownlow and Gondsborough 64 
and yet there is no Queſtion but Oak, Elm and Aſh of that Growth 
are free, as being moſt uſeful for the Building of Houſes and Ships, anq 
therefore moſt valuable, and of theſe therefore the Statute is intended 
Hill. 17. Elis. B. R. Soby v. Molyns. Plowden 468. And tis made a Oer 
Whether the Parſon, by Preſcription, may have the Tithe of ſuch Trees a. 
gainſt the Common Law, and Statute of Sa Cedua. 1 Rolls Abr. 640, 


But as for Beech, Tanffeld Juſtice held, that by the Common Law they 


are not Timber; and ſaid, that it was ſo adjudged in Cary and Paget 
Caſe; therefore of Common Right they ought to pay Tithe of what 
Growth ſoever they be. Trin. 38 Eliz. Leonard's Caſe, 1 Rollis Ar. 
640. But this is to be underſtood to be true but in ſome Woody Coun- 
tries, where better Trees are plentiful, for in Buckinghamphire, and ſuch 
like Countries, where Wood is ſcarce, Beech is accounted 'Timber, and 
there it ſhall have the Privilege of being Tithe- free. Paſch. 5 Fac. 
Man v. Somerton, 1 Brownlow and Gonldsborough 94. Paſch. 14. Fac, 
B. R. Lapthorr's Caſe, 1 Roll's Rep. 355. Hill. 15. Fac. C. B. Pin. 
der v. Spencer, Noy 30. Mich. 39 & 40 Eliz. Holiday v. Lee, Mor 
541. But Birch is not accounted Timber in any Country, nor is it 
ſuch Wood as the Statute intends by the Name of groſs Woods, as 
not being uſeful for Building, therefore a Tithe thereof ſhall be paid, 
although it be not cut until it be above Twenty Years Growth, Hill; 
44 Eliz. B. R. Fofter and Peacock v. Leonard, 3 Croke, p. 1, ſame 
Caſe, Moor 707. Anonymus, 2 Croke 199. And the Law is the ſame 
to Willows, Gufly v. Pinder, Hobart 219. Ney 30, though they grow 
by a Houſe, and it be Waſte to cut them, reſolved, Mich. 5. Fac. B. 
R. 1 Roll's Abr. 640, the ſame as to Aſp, Hill. 43 Eliz. Ramſey's Caſe, 
Gonldrborongh 161, ſo to Holly, Olders and Maples, Anonymus, 2 Croke 
199. Mich. 5 Fac. Roll's Ar. 460, and to Hornbeam, Hazel, Shallows, 
and ſuch other like Trees of baſe and inferior Nature unfit for Buildings. 
Hill. 17 Elis. B. R. Soby v. Molins, Plowden 468. But peradventure 
the Scarcity of other Timber, and Cuſtom of the Country, to put theſe 
Trees to the Uſes of good Timber, may free them, being. Twenty 
Years Growth or more, from the Payment of Tithes. Hill. 15 Fac: 
C. B. Pinder v. Spencer, Noy 30. . 
And although Trees once good Timber, do ſtand ſo long as to be fit 
at length for no better Uſe than Fire-wood, and are cut for that Uſe; 
yet no Tithes ſhall be paid thereof, for that being once diſcharged of 
Tithes, they ſhall always be diſcharged. Trin. 38 Eliz. B. R. Ram: 
v. Pattenſon, 3 Croke 477, ſame Caſe, Gouldęborough 145. Mich. 39 
& 40 Elia. Holiday v. Lee, Moor 541. Mich. 3 Fac. B. R. Brook and 
Rogers's Caſe, 2 Croke 100. Mich. 12 Fac. B. R. Stamp v. Clinton 
alias Lifford, 1 Rolls Rep: 100. Yet Croke is ſaid in his Argument 
of this Caſe to hold, that for ſueh Trees Tithes ought to be paid. 
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Such Trees as are diſcharged from the Payment of Tithes, are free Pzevial 
not only as to the Trunk or Timber it ſelf, but alſo as to the Bark, Tithes. 
Root and Germins that grew upon the ancient Stock. Mich. 1 2 Fac. Tithe-free 5, 
B. R. 1 Roli's Rep. 100. Coke 11. 48: h. Lifford's Caſe, and likewiſe to the Bark, 
as to the Branches, although that they be lopped every Seven Years. N _ 
Hill. 38 Eliz. B. N. Ram. v. Pattenſon, Moor 980, Hill. 2 Fac. Brook e 
v. Rogers, Mloon 908, ſame Caſe, 2 Croke 100, Paſch. 9 Fac. C. B. 

Dr. Nereman's Caſe, Godbolt, Hill. 17 Bliz. B. R. Soby v. Molyns, 
Plowden 468. 11 Hl. 4. 89. 1 Roll Rep. 100. Littleton's Rep. 149. 
Doctor and Student 175. Nor is it material, whether they be lopped 
within every Twenty Years or not, for they remain ſtill free. Trin. 2 
Jac. in Reynold's Caſe, Moor 762. Trin. 38 Elis. B. R. Ram: v. 
Pattenſon, 3 Croke 477. Sampſon and Morthington's Caſe, 1 Rolls 
r. 640. But if fo be that 'Pimber-'Frees, that be T wenty Years 
Growth or mote, were lopped before they were of that Growth, (in 
which Caſe the Loppings are to be tithed,) and then after the T wenty 
Years they be lopped every Ten or more Years, Tithes ſhall be paid of 
ſuch Loppings. Hill. 2 Fac. Brook v. Rogers, Moor 908. But then 
the Parſon ſuing for the Tithe of ſuch Loppings in the Spiritual Court, 
if 2 Prohibition be brought, to have a Conſultation, he ought to al- 
Icdge and ſhew this in the Temporal Court. Paſch. 26 Eliz. B. R. 
and Mollin's Caſe, 2 Leonard 79. 1 Siderfin 300. From which it 
may be collected, that although the Trees be of more than Twenty 
Years Growth, or ſo old that their Age is not known, upon which 
Account it cannot be proved that they were lopped before they were 
Twenty Years old, yet if the Tithes of the Loppings have been uſu- 
ally paid, this may be ſuſhcient, for that it may well be preſumed that 
they were lopped before the Trees for their Age did by Law become 
Tithe-free, Yet note, That it is ſaid to be held by the whole Court, Topt when 1 
that if a Man doth top a Tree under the Growth of Twenty Years, Gren 4 1 
and ſuffering the Body to remain, doth aſter it is Timber, and free lopt again $4 
from the Payment of Tithes, lop it again, no Tithes ſhall be paid of after tis 1 
ſuch Loppings. 1 Browrlow and Gonldiborongh 33, and Mich. 10 Fac. _ A 
by Coke, 1 Roll's Abr. 540. But if there be a Wood commonly uſed 1 
as Coppice, and the Owner will let it grow till it be Forty Tears 1 
Growth, to the Intent it may not pay Tithes, yet when it 1s cut it Wn 
ſhall pay Tithes; for one ſhall not by this Means avoid the Payment | mn 
of 'Tithes, fo long as the Wood cut is intended for Firing. Mich. 18 WW. 
Cir. 2. B. R. 1 Siderfin 300, the ſame Caſe, 2 Keeble 90, and 1 Le- 1 
| 7712 189. | 1 
Not only the Loppings of Timber-Trees ſhall be free from the Pay- Trees Tithe- | 
ment of Tithes, but theſe Loppings, as the Caſe may be, may free Pe grovirg 
: the Loppings of other 'Trees in their Nature titheable, and alſo Under- — Tims 
wood from yielding of Tithes to the Parſon; for if there be a Wood, ber. 
the moſt Part of the Trees therein being Timber, and free from Tithe, 
and there do grow Sparſim amongſt theſe Trees, other Trecs in their 
| Nature tytheable, and the Owner doth fell the whole Wood, and 
cauſe it to be promiſcuoufly cut out, and bound up into Faggots to- 
Sather, for that the moſt Part of every Faggot is of Wood Tithe-free, 
aud the Reſidue of ſo little Value, that the Severance thereof from the 
$ Lithe-free Wood would not quit the Charge; in ſuch. Caſes, Tithes 
| [nall not be paid for any of the Wood or Faggots. But on the other 
| ide, if moſt Part of the Wood be Underwood; or Trees titheable 
; when cut; and Sparſins there grow Oaks; ©: and the Owner F PUrs 
| OWN 
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Pzevial down all the Wood, and makes it into Faggots promiſcuouſſy; in ſys} 
CORR) Caſe, Tithes ſhall be paid (L ſuppoſe) of the Whole, by Parity of 
Reaſon. Paſch. 26 Eliz. B. R. Dawes and Mollinss Caſe, 2 Leo 
nard 79. Yet it is ſaid, that in this very Caſe a ſpecial Conſultation 
was granted upon a ſpecial Plea, that the Faggots were Part of Wood 
titheable, Buckharſt and Newton's Caſe, 3. Croke 347, by which it 
If the greater ſcems to be then taken, that the greater Part being Tithe-free Wood, 
Part of the ſhall not free the leſſer. However, if in this Caſe, only ſome ſmall 
5700 o Part of the Faggots is of Wood Tithe- free, (poſſibly put in with De. 
Tithe-free. ſign of defrauding the Parſon) and the Parſon ſuing in the Spiritual 
Court for the Tithes of the Faggots, a Prohibition is obtained upon a 
Surmiſe that they are made of Wood 'Tithe-free ; the Parſon to have 
a Conſultation muſt ſhew the ſpecial Matter, ig. how much of the 
Faggots were of titheable Wood, and that the Wood Tithe-free was 
ſo intermixed therewith, that he could not otherwiſe ſue than for the 
Faggots, and thereupon pray a Conſultation as to the titheable Wood 
. otherwiſe no Conſultation is to be granted. Mich. 36 & 37 Elis. 
5 Buckhurſt v. Newton, 3 Croke 347. Hill. 43 Eliz. Gouldsborough 127. 
| See Mich. 18 Car. 2. Cornell v. Haws, 1 Siderfin 300, the ſame Caſe, 

| 2 Keble 90. 
BY Fruit Trees, As of Wood and Trees for Fuel, Gc. as is aforeſaid, Tithes ſhall 
114 er. planted be paid; ſo if young Fruit or other Trees planted in a Nurſery upon 
1 in a Nurſery. Deſign to be rooted up, and ſold to be planted in other Pariſhes, 
„ Tithes ſhall be paid thereof. Hill. 14 Car. B. R. Gibs and Mybourne, 
b 1 Croke 526, ſame Caſe, Jones 416, and 1 Rolls Ar. 637. And 
upon a Bill in Equity for the Tithes of a Nurſery, at hearing of the 
"th Cauſe, divers Doubts and Queſtions were made: Firſt, Whether 
10 Tithes ſhould be paid of Nurſeries, if they yield no other Fruit? 
be Secondly, Whether 'Tithes ſhould be paid for thoſe 'Trees that yield 
"ti Fruit which pay Tithes? Or, if ſome yield Fruit, and ſome not, 
ll ; whether or no thoſe Trees that yield Fruit ſhall privelege and exempt 
5 other that yield none, when they are ſold together? And Laſth, 
1 Whether Tithes ſhall be paid for them when they are fold and tran- 
14 | ſplanted within the ſame Pariſh? And it was decreed, that Tithes 
were payable in all ſuch Caſes. Mich. 16 Car. 2. Scaccar Harare) 

80, | | f 

Cuſtoms and ' Whatever the Parſon's Due be as to the Tithe of Wood, or Trees 
Marys e of Common Right, yet by Cuſtom, or Preſcription upon a Conſider | 
from Tithes, tion alledged, a Perſon, Town, or Hamlet, may be freed from the | 
Payment thereof. As for Example: If a Parſon hath a certain Wood, 
Wo or a certain Parcel of Wood, allotted to him by the Lord of a Mano, 
wo and that in Conſideration thereof he and his 'Tenants have been Time 
4 of Memory free from the Payment of the Tithe of their Underwood 
and titheable Trees within the Pariſh, or the like; this is a good Di- 
charge. And Coke ſaid, that in the Pariſh where he lived, Tithe had 
not been cver paid of Wood, and that the Parſon had a Wood which 
is called the Tithe-Wood, for which he pays yearly to the Lori 
Four-pence, of whom he holds it ; and therefore it ſhall be intended, 
that it was given upon a Conſideration for all Tithe-Wood within thi! 
Parith, for that no Tithe-Wood hath ever been paid there. Paſch. '4 
Fac. B. R. Lapthorn's Caſe, 1 Roll 's Rep. 355. 2 
Tiches of But if one preſcribes to pay a certain Rate for the Tithes of all Wi 
Willows. loves cut down by him within the Pariſh, this is not good, unleſs | 


ſay upon his own Lands. Mich. 28 Eliz. B. R. Godbolt 60, and Lil 


£6000, 


Equity. 
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coood, and Doctor aud $! udeut, fol. 166. b. ſay that a whole Country Pzedial - 
may preſcribe in Noz Decimando; and likewiſe, ſo we find that in a Tith 
Suit for the Tithe of Underwood in the Wild of Kent, a Prohibition DA 
was prayed upon a Suggeſtion, that they had a Preſcription to be diſ- ES Ho 

11d o nr, 


Wild there, (which is ſaid to contain about Forty Pariſhes:) But Coke Titheable. 


charged of the Payment of the Tithe of Underwood growing in the 


Chief Juſtice anſwered, That what was ſaid by Linenood and Doffor 
and Student, was with this Proviſo, That there be beſides this ſuffici- 
ent Maintenance for the Parſons, otherwiſe it is not ood; and that 
the Statute of 2 Ed. 6, c. 13, did not at all aid in this Caſe, for that a 
private Man cannot in this Manner preſcribe; yea, and that the Sta- 
tute was againſt them, although that no Tithe had been ever paid 
And further he ſaid, that no Tithe could be paid formerly of Under- 
woods in this Place, becauſe there were only great 'Timber-'Trees there 
growing, which are free by Law; but now theſe Trees being deſtroy- 
ed by Iron Mills, and Underwood being grown up in the Place of 
them, Tithes ſhall be paid thereof as in other Places: And the whole 
Court was clearly of this Opinion. And Dodderidge ſaid, that b 

Linwood and Doctor and Student, a whole Country may be diſcharged 
of the Payment of Tithes, but this at the firſt of Neceſſity ought to 
have a lawful Commencement by Way of Compoſition, or the like, 
which could not here be ſhewed: And with him, Coe and the whole 
Court agreed, and fo a Prohibition was denied. Mich. 12 Fac. B. R. 
Ruſſe v. Barkhurſt, 2 Bulſtrode 285. Paſch. 12 Fac. B. N. Porter v. 


Tike, 1 Rolls Rep, 22. Yet to my Knowledge no Tithes of Wood xy. 


are at this Dry mov in the Wilds of Kent and Syſex upon the Pre- 
tence of ſuch Preſcriptions, and they have been upon 'Trials allowed to 
be good. And fo Finch Recorder ſaid, that it was reſolved in one 
Dawley's Caſe for the Wild of Syfſex, and Mich. 13. Fac. B. R. and 
in the Caſe of Porter and Dike for the Wild of Kent, that their Pre- 
ſcription De aon Decimando was adjudged good, Norton's Caſe. Trin. 
4 Car. C. B. Hetley 110. So where a Prohibtion was granted againſt 
the Proprietor of the Parſonage of Tunbridge to be diſcharged of 
Tithes of Wood, and upon a Suggeſtion that it was within the Precin& 
of the Wild of Kept, which Time whereof, Gc. was diſcharged of 
Tithes ; the Preſcription was traverſed, and found for the Plaintzff, and 
allowed to be good, on Mich. 17 2 70 B. R. Earl of Clanrickard's 
Caſe, Palmer 37. And theſe Preſcriptions of Non Deci mando for 
Wood have been allowed alſo for other Places, and chiefly, as I ſup- 
Pre upon this Reaſon, That Wood is not titheable of common Right, 
but by Cuſtom only, (it is ſaid, that the Tithe of Wood was firſt in- 
troduced to be paid to the Clergy in the x7 Ed. 3. by Canon made 


by Joh Stratford Archbiſhop of Cauterbury. Palmer 38. 2 Ralls Rep. Lows. Fe 
fie © 


122.) and therefore as by Cuſtom Wood 1s made titheable, fo by t 

like Cuſtom it may be exempt from the Payment of Tithes; but ſuch 
Preſcriptions of Non Decimando have never been allowed to diſcharge 
188 Hay, or any ſuch like Thing which be of common Right tithe- 
able, 


thereof; and though Timber-Trees of the Age of Twenty Years, or 
above, with the Roots, Germins, Barks and Loppings, be free from 


yielding of Tithe, yet of Acorns or Maſt ſevered from the Trees, 'Tithes 


are to be, (which are alſo predial Tithes) becauſe theſe renew yearly. 


Lifford's Caſe, Coke 11. 49. 1 Rolls Rep. 100. Trin. Fac. Reynolds 


Caſe, 


As of divers Sorts of 'Trees Tithes ſhall be paid, ſo of the Fruit Tithe of A» 
corns, Wis, 
gathered. 
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"Tithe of And as of Acorns and Maſt Tithes are to be paid, ſo of the F ruits of 


5 Honey and -. Honey and Wax of Bees, being Predial Tithes, ſhall here alſo be 
© Wax of Bees, ſpoken of; as to which, the Tithe of Honey, and Wax of Bees in an 


6 The Clergy-Man's Law: Or, Chap, XII 


* 


* 


Pzedial Caſe, Moor 762. But then the Acorns muſt be gathered and fold for 

IRA If they in the Seaſon drop from the 'Trecs of themſelves, and the 

Owner's Hogs doth cat them no Tithe ſhall be paid thereof, T;;y, . 
Car. Hetley p. 27. Littleton Rep. 409. | | 


Fruit. Trees. al] other Trees, whercof Profit may be made, the 'Tithe is to be paid; as 
of Apples, Pears, Cherries, &c. which Fruits if they be ſtolen, and not 
gathered by the Owner, the Parſon as well as the Owner ſhall beg; 
the Loſs ; but if the Owner doth ſuffer a Stranger to pull or take hig 
Fruits, the Tithe ſhall be anſwered; and ſo it is, if he ſuffer them to 
hang too long by Negligence, and after that Time they be imbeziled 

Trin. 4 Car. B. B. Anonymus, Hetley 100, If the Soil of the Orch. 
if Orchards ard be ſown with any kind of Grain, the Payment of the Tithes of the 
de ſown with Fruit of the Trees ſhall be no Diſcharge for the Tithes of the Grain, 


: "Tithe of Hops ſhall be ſet forth, whether by the Tenth Pole, or by 
Mieaſure, is not agreed, as is ſaid by Twiſder Juſtice in the Caſe of 
Tedgar v. Langley, Paſch. 18 Car. 2 B. R. 1 Siderfin 283, 443, and 
there cannot be a Preſcription of a Modus for Tithe Hops, becauſe the 
Court will take Notice that Hops have not been Ancient, but uſed it 
Beer of late Time only; yet a Preſcription to pay ſo much in Lieu of 
all ſmall Tithes may be good for Hops, and ſuch other ſmall Things of 
new Invention. Hill. 21 & 22 Car. 2. Crouch v. Riſden, 1 Siderfin 443 

1 Yentris 61.2 Keble 612. | 


ive, c. ought to be paid in Kind de Jure, as was adjudged in a Pro 
hibition upon a Demurrer. Mich. 15 Car. B. R. Barefoot and Nor 
ton's Caſe, -1 Rolls Ar. 635, fame Cafe, Jones 447, and Croke 55% 


F. N. B. 41. a. But When one preſcribed to be diſcharged + . 
| Fu ; F 


* x? 


FR for that they be of ſeveral and diſtinct Kinds, 2 Iaſt. 652. But if a Man 
doth pay Tithes for the Fruit of the Trees, and afterwards doth cut 
the ſame Trees, and make them into Billets or Faggots, and ſell them, | 
he ſhall not pay Tithes for the Billets or Faggots, for that is not x | 
new Increaſe. 2 Iuſtit. 651, 62 2. Alſo of all Garden-Herbs, as Mint, 
Parſly, Annis, Rue, Sage, Cabbage, 'Turneps, &c. Tithes are to be 8 
paid, and they are Minute Tithes, Palmer 222, but in many Places 8 
by Cuſtom, ſome ſmall Rate, as Four-pence, &c. is paid for the Tithe 
of an Orchard, or Garden, and if in a Place where ſuch Preſcription 4 
New Or- is, a new Orchard be planted, the Owner thereof ſhall be 'Tithe-free 
3 of it, paying the accuſtomary Rate as for the old Orchards. Paſch, 4 r 
n Car. B. Holmerſtons Caſe, Hetley 85. Yet Hutton ſaid, that if a Man 0 
Ancient Gar- had an ancient Garden, for which he paid a Penny yearly, and that 
— enlarged, of that Enlargement Tithes ought to be paid in Specte, En 
Paſch. 4 Car. C. B. Thornill's Caſe, Hetley 94. But the Reaſon of — 
this Caſe is, (I ſuppoſe) becauſe the Preſcription was particular for that a 
Garden only. But if the Cuſtom of the Pariſh had been, to have paid ieft 
yearly a Penny for each Garden in the Pariſh, the Addition, or En- 7 
| largement of a Garden would not make any Tithes due in Specte. 1 
Rape-Seed, .. Alſo Tithes ſhall be paid of Rape- Seed, Saffron, Hops, Flax, Woad, — 
Nine Hemp, Weld, and of the like Fruits yielded by the Earth, and theſe wy 
Tithes., - gre not to be accounted Predial, but Minute 'Tithes. Palmer 222. wy 
Hal and Tindals Caſe, Hutton 77, ſame Cafe. 1 Croke 28, and - q 
,:. - Bendlow's 139, 159. And as to Hops, the Owner is not bound to dry this 
them before the Tithe be ſet forth. 1 Rolls Ar. 644. But how the Thi 


Chap. XLIX: 7he Complete Incumbent. 553 
ithe of the Tenth Swarm of Bees, in Conſideration that id the Pzediat 
1 of the Hony and Wax, and fed them in Winter. per: 7h Tithes. 
them Hives, and (for that they were Fer Natures) took great Care OY 

and ſpent much Labour to preſerve them when they ſwarmed, a * 
hibition was granted upon theſe Surmiſes. Paſch. 11 Car. B. R. Ano- 
yymus, 1 Croke 404. But ſome of the Judges held, that the Modus 
is not good, for that Conſideration is no more than the Duty that the 
Law requires. But they agreed, that no Tithes were due of the 
Tenth Swarm, for that Bees be Fere Nature, Paſch. 1 Car. B. R. 

Landford's Caſe, 1 Roll's Abr. 65 1, | 

And for the better Aſcertaining the Tithes of Hemp and Flax, it Hemp and 
bach been enacted, That all Perſons that thall ſow, oz cauſe to be *!*% 34 
ſown, any Hemp -o2 Flax, in any Pariſh o2 Place in che Kingdem 
of England, Dominion of Wales, and Town of Berwick upon Tweed, 
ſhall pay 02 cauſe to be paid to every Parſon, Uicar 92 Jmp2opyato2 
of any ſuch Pariſh oꝛ Place, yearly and every Pear fs2 each Acre of 

emp and Flax ſo Sown, Pulled o2 Dꝛawn, a conftant annual Sum 
of Money not erceeding four Shillings, bekoze the ſame be carried 
off the O20und, and lo pꝛopoztionably fo2 moze oz leſs Gꝛound ſo 
Sown, and Pulled oz Ozawn as afozeſatd; Fo2 the Recovery of which 
Sum oz Sums of Yoney, the Parſon, Uicar oz Jmp2opziato2 Gail 
have the common and uſual Remedy allowed of by the Laws of 
England. 

Pꝛovided that this Ack, o2 any Thing therein contained, ſhall not proviſo for a 
ertend to charge any Lands diſcharged by any Modus Decimandi, an- Mecdv-. 
cient Compoſition, o2 otherwiſe diſcharged of Tythes by Law. 

Pꝛovided that this Law ſhall continue fo2 ſeven Years, and to the 
End of the next Seſſion of Parliament after the ſaid ſeven Years 
are expired. Stat. 3 & 4 ,. & M. c. 3. | 

(Uhereas an Act made in the Third Pear of the Reign of his Ma. This 48 

jeſty and late Queen, Intituled, An Act for the better Aſcertaining the — 
Iythes of Hemp and Flax, was made to continue but fo? ſeven Pears, | 
and to the End of the next Sefſion ok Parliament after ſuch Term 
ended, and is now erptred : And whereas the ſaid Act hath by Erve- 
ricnce been found very uſeful and neceſſary, Be it therefoze Enated 
by the King's moſt Excellent Majeſty, by and with the Advice and 
Conſent of the Lozds Spiritual and Tempozal, and Commons in 
this pꝛelent Parliament Aſſembled, and by the Authority of the ſame, 
That from and after the Five and twentieth Oay of March, which 
ſhall be in the Pear of our Lozd One thouſand feven hundzed, all 
and every Perſon oꝛ Perſons, who ſhall Sow oz cauſe to be Sown, 
any Hemp 62 Flax in any Pariſh oz Place in the Kingdom of 
England, Dominion of Wales, and Town of Berwick upon Tweed, ſhall 
pay 02 cauſe to be paid to every Parſon, Atcar and Impꝛopꝛiatoꝛ of 
any ſuch Pariſh o2 Place, yearly and every Pear, the Sum of fipe 
Shillings, and no moze, fo? each Acre of Hemp oz Flar fo ſown, 
bekoze the ſame be carried off the G2ound, and lo p2opozfionably foz 
mo2e 02 leſs G2ound fo ſoton: Foz the Recovery of which Sum oz 
Sums of Money, the Parſon, Uicar 02 Imp2opziato? ſhall have the 
common and uſual Remedy allowed of by the Laws of the Land. 

Pꝛovided, That this Ai, o: any Thing therein contained, ſhall ads. 
not extend to charge any Lands diſcarged by any Modus Decimandi, 
ancient Compoſition, 62 otherwiſe diſcharged of Tythes by Law. 
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— — nne emen pm 
e., Paovided always, That nothing herein cantarued thall ertend, 0; 
pe canſtrued to extend, to make any Alteratton in the Right oz Man. 
Proviſo for ner of Payment of Tythes of Flax and Hemp to anp Ecclefiaſticay 
Ground for- erſun, Incumbent of any Parſouage, Uicarage oz Curacp, oz to 
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merly ſown. 


any Impꝛopꝛiatoz, 02 Body Cozpazate, having 82 holding any Im. 
pꝛopꝛiation, fo2 ſuch Szaund as hath at any Time ſince the Second 
Day of February, One thouſand ſix hundzed eighty four, and befor 


the Decoud Dap of February, Pie thouſand fix hundzed ninety one, | 

been ſown with Flax oz Hemp, and paid Tythe in kind to ſuch In. t 

cumbent, Impꝛopziatoz 02 Body Coꝛpozate reſpetively, but that the ] 

lame ſhall continue and be payable and patd, as fully and in ſuch 1 

anner as to2merty ; any Thing in this At to the contrary notwith: 

ſtanding. 1 | 7. x 

Tis act,  Paovided, That this Law ſhall continue in Fozce fo2 ſeven Pears, 8 
one to be accounted from the ſaid Five and twentieth Day of March, and 0 
from thence to the End of the nert Seſſions of Parliament, and ng 8 

longer. Stat. 11. & 12 W. 3. c. 16. tl 
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 Mixt Tithes, as of Cattle, Fouls Agiſtment . 

&c. when, and in what manner Payable, ah 

a q 

and what Modus, &c. good to diſcharge Re 

ſuch {ithes. 1 

Tit 

Mixt Tithes AVING ſpoken of Predial Tithes of all Sorts, mixt Tithes are Mi 
as Horſes, next to be conſider'd, which are, the Tithes of the ſeveral Crea- and 
oxen, © tures nouriſhed by the Fruits of the Earth. And firſt, of ſuch with the 
Young, which the Farmer is wont to Stock or Paſture his Lands, as Horſes, in 1 
Oxen, Cows, Sheep, Goats, to which may be added, Hogs, (5c. and De: 

the Young of each, which may yield their Tithes in kind: Therefore 11 

if a Man hath ten Colts, Calves, Lambs, Kids or Pigs, in one Year, * 

one of them ſhall be to the Parſon or Vicar, Gc. But if he hath a 2 

leſs Number of any Sort, the Parſon can have no Tithes in kind of 3 

them that Year, without a ſpecial Cuſtom for it, but muſt have his 5 

Tithe pro Rata, either in Money the ſame Year as the Cuſtom doth one 

direct, or in Kind the next Year, reckoning both Years together; but BY. 


by Cuſtom, the Parſon may have one of the Young, it there be but 

Seven, and if there be a leſs Number in one Year, to pay an Halt 

penny for each of them; this is a good Cuſtom, but when the Cuſtom 

is alfo, that he ſhall hall have one of Seven, as of Calves, Pigs, Ge. 

there he ſhall not account the Young in two Years, and ſo the ſecond 

Year have one in kind, but have an Half-penny for each of them in 

both Years, 4norymus Latch 254. If a Man hath but one or more 

If Calves, Calves, Colts, or Lambs, Oc. and doth ſell them, by the Cuſtom in 
& be ſold. many Pariſhes, he ſhall pay to the Parſon the Tenth Penny of the 


Price, but Cuſtom in theſe Caſes is gencrally to direct, and to * ob⸗ 
erved, 
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ſerved. It is ſaid to be a good Modus for the Tithe of Calves to pay Mirt 
one Calf for the Tithe, if the Owner hath Seven in one Year, and if Tubes. 
he hath under Seven, to pay one Half-penny for cach of them, and WIS 
that if he ſell any Calf, ſhall pay the Tenth of the Price for which 

he ſold it. Mich. 14 Face. B. R. Lee and Collins's Caſe. 1 Rolls Abr. 

O. , 
gut if a Man preſcribe to pay one Half. penny for every Lamb that Fraudulent 
he ſhall fell before the firſt Day of May, without other Tithe of ing. 
them, and he by F raud, to deceive the Parſon, ſells his Lambs but one 
Pay before May, this is no Diſcharge by the Cuſtom of the Tithes. 14 
Mich. 17 Jac. per Cur. 1 Rolls Abr. 65 2. And as the Parſon is to 
have the Tithes of the Young and Encreaſe of theſe Cattle, ſo he on 
his Part is to obſerve the Cuſtom of the Place for the better propaga- 
ting that Increaſe, elſe any Pariſhioner grieved may have his Action 
of the Caſe againſt him, tor ſo an Action of the Caſe was brought a- tf the Parſon 

ainſt a Parſon, declaring, that within the Pariſh there is Cuſtom, that keep not a 
the Parſon at all Times of the Year had uſed to keep a common Bull, Peng 
and a Boar, for the common Uſe of the Kine and Sows of the Pa- 
riſhioners, for the Increaſe of Calves and Pigs within the Pariſh, and 
that the Defendant being Parſon there, had neglected to keep them, 
by reaſon whereof, the Plaintiff being an Inhabitant, had loſt the In- 
creaſe, c. The Court were of Opinion that this was a reaſonable 
Cuſtom, and that every Inhabitant prejudiced by not keeping the Bull 
and Boar, might maintain his Action. Trin. 39 Fliz. Nelding v. Fay, 744 
3 Croke 569, and More 355. 

Of common Right young Cattle are titheable when they are wean- When tithe- 
able, that is, can live without the Dam on ſuch Food with which the ble, 

Dam is nouriſhed ; and the Tithe of theſe is to be apportioned with 
Ree 5 the Places where they are ingendered, brought forth and 0 
nouriſhed. | Ft 
Cattle that yield other Profit to the Owner than their Young, the Tithe of fl 
Tithe thereof is alſo to be paid to the Parſon ; as of the Milk of Cows, Milk i 
Mich. 9 Car. Baxter v. Hopes, Brownlozz and Gouldsborongh 2. pt. 30, j 
and ſo I ſuppoſe of Goats and Sheep, when their Milk is preſerved by | 
the Owner; but by Cuſtom a certain Number of Cheeſes may be paid 5 1 
in Diſcharge of the Tithe of Milk. Trin. 21 Fac. B. R. Wiſeman and 8 
Dennyſe's Caſe, Godbolt. Or by Cuſtom to pay the Tenth Cheeſe ll. 
made from the firſt of May, to the firſt of Auguſt, in Recompence of i 
all Tithe-Milk for the whole Year, is a good Diſcharge, for that comes 
by Labour, and isnot due of it ſelf. So to pay the Tenth Quart of Milk at 
the Parſonage-Houſe, or other certain Place, is good enough. Paſch. 40 
Elis. B. R. Auſtinu v. Lucas, 3 Croke.609, ſame Caſe, Mo. 909. And when 
one ſurmiſed, that the Cuſtom of the Country where he lived was, not to 
pay any Tithes of the Milk of Ewes, Prohibition was granted per Cur. 

Sewell and Bicknar's Caſe, 1 Rolls Ar. 654. And note, that when If Tithe- 
the Tithe of Milk is paid, no Tithe of Cheeſe is due; ſo when 'Tithe- Milk, no 
Cheeſe is paid, no Tithc-Milk is to be required ; And that when Cows Cheeſe, "7 
yielding Milk are fold, or otherwiſe removed into another Pariſh, the 

E Tithe of Milk for the Time is to be paid to the Parſon of the Pariſh 

E where they are depaſtured. e | | 
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In a Suit for ſmall Tithes by Exgliſb Bill, and amongſt the reſt for ee 

Tithe-Milk, upon the hearing of the Cauſe, a Queſtion aroſe, whe- Meal, Ge. 
ther the Defcndant ſhall pay every Tcnth Part of the Milk every OS 
Meal, or only pay every Tenth Meal? It was decreed, that he ſhould _  _. 
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Dirt pay every Tenth Meal entire. The next Queſtion was, Whether 4, 


Ties. Jure the Pariſhioners ought to ſend the 'Tithe-Milk to the Parſonage. 
\ En Houſe, or that the Parſon ought to fetch it from the Pariſhioners: 1; 


was agreed by the whole Court, that the Tithe-Milk ought to be car. 


ried by the Pariſhioners; and by the Chief Baron, and two other By. 
Where to be rons, to be dclivered in the Church-Porch, becauſe the neighbouring 
delivered. Pariſhes did fo. But by Raymond, it ſhould be delivered at the Par. 
ſonage-Houſe, becauſe where there is no Cuſtom, the Common Law 
prevails. Dod v. Eugleton, Paſch. 13 Car. 2. in Scaccar. Raymond 
277. But Onere of this Caſe, how the Tithe of Milk becomes diffe. 
rent from other Tithes, which generally are to be ſet out and ren- 
dered in the Place where they ariſe, and the Pariſhioner not compel. 
lable to carry and deliver them at the Parſonage-Houſe, Church. 

Porch, or any other Place. 
Tithe of Not only the 'Tithe of the Lambs, but alſo of the Wool of Sheep, i; 
Lambs, and to be paid to the Parſon or Vicar, or other Proprietor of the Tithes, 
Wool. ©iz. proportionably for the Time that they are in the Pariſh. 2 K+ 
ble 293, as thus; the Parſon ſhall have eight Poundsof Wool in Eighty, 
of Forty Sheep in the Pariſh a whole Year; four Pounds of Wool, if 
they were there but half the Year ; two Pounds of Wool, if they 
were but three Months; and but the Tithe or Tenth of the 
Twelfth Part of the Wool, if they lay and feed but one Month in 
the Pariſh. And this is due de Jure at the Time when it is clipped; 
but by Preſcription it may be ſet out altogether at another Time, 
and if the Spiritual Court will not allow of ſuch Preſcription, they 
are to be prohibited. Mich. 41 Eliz. B. R. Green v. Hun, 3 Croke 
702, vouched. Paſch. 41 Elis. in Awberrie's Caſe, Moor 910. And 
Zones ſaid, that if the Parifhioner ſell his Sheep, the Parſon ſhall have 
Allowance for the Tithes of them after their Sheering, Anonymus, 
Latch, p. 254. Yet the Owner of the Sheep had depaſtured them in 
the Pariſh from Michaelmas to our Lady-day, and then ſold them, 
and a Suit was in the Spiritual Court for a Tenth Part of the Bar- 
gain, and the Owner to have a Prohibition ſurmiſed, that he would 
pay the Tenth of the Wool of them according to the Cuſtom of the 
Pariſh ; a Prohibition was denied; for as Dodderidge Juſtice ſaid, by 
this Way the Parſon ſhal} be defrauded of all, if he ſhall not now 
have his Recompence, for that it was not the Time of Shearing when 
they were ſold, and the Sheep are gone into another Pariſh ; and J/hir- 
ock ſaid, that de Jnimalibus inutilibus, the Parſon ſhall have the 
2 Tenth Part of the Bargain for depaſturing them, as Horfes, Oxen, 
| Sc. But de Anamalibus utilibus, he ſhall have the Tithe in Specie, 
as Cows, Sheep, Gc. Mich. 2 Car. B. R. Popham 197. So if a Man 
pay Tithe of Lamb at Markſiide, and at Midſummer following doth 
ſheer the Reſidue of his Lambs, ig. the nine Parts, he ought to pay 
Tithes alſo of their Wool, although that there is not above two 
Months betwixt the 'Time of the Payment of the Tithes of the Lamb, 
which were. tithed with their Fleeces, and the Sheering of the Reſi- 
due, for this is a new Increaſe, and a Prohibition was denied accor- 
dingly. Paſch. 16 Fac. B. R. Nicholls and Hooper's Caſe, Rolls 1 

Abr. 642. | 

Tithe of And not only is the "Tithe of the Wool upon the Bodies of the Sheep 
Neck Wool, or Lambs due and payable, but allo of the Head and Neck, though 


S. this be cut off before Sheering-time, if what is cut be converted to 


the Oivner's Uſe, or Profit, for that the Neck-wool is often fraudu- 
lently taken off to the Spoiling of the Fleece ; and when it was urged, 
RT ol that 
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that if ſuch Abuſe was in the Cutting of the Neck-Flecces, this ought Virt 
to come on the other Side to ſhew it to be ſo, as in the Caſes of Ther, 
Rakings ; the Court was againſt this, and at that Time refuſed tod 
grant a Prohibition. But at another Day the Suggeſtion appearing to 

e, that they uſed to wind up the other Fleeces at their own Char- 

ges; for this Cauſe a Prohibition was granted. Mich. 14 Zac. B. R. 

Foffe v. Parker, &c. 3 Bulſtrode 242. 1 Roll's 1 Abr. 645, and 646. Tat- 

tlcton Rep. 31. But when one preſcribed, that he paid the 'Tenth 
Fleece of Wool in Satisfaction of all Locks and Tithes due for Woel, it Locle af 
was moved, that the Preſctiption was not good, becauſe it is but te er 
have the ſame Thing of the fame Nature in Recompence ; the Court 

held, that the Subſtance of the Preſcription was good, and that the 

Locks being but of fmall Value, were free. Mich. 36 & 37 Elis. B. 

R. Jeſop v. Payn, 3 Croke 363. But a Preſcription to be diſcharged 

of the Locks of Wool, ought to be ſhewed of Locks caſually loft. 


Mich. 37 & 38 Elis. Moor 911. And if a Pariſhioner doth cut off Dirty Lock: 


the dirty Locks from his Sheep before the Time of Shearing, the bet- c off. 
ter to preſerve them from Vermin, and this be done without Fraud, 

no Tithes ſhall be paid thereof, per Curiam. Paſch. 14 Car. B. R. 
Dent and SFalvins Caſe, Rolls 1 Abr. 646, eſpecially if that the Pa- 
riſhioner can preſcribe for it, in Conſideration that he is to wind up 

the Parfon s Tithe- Fleeces, &c. Mich. 14 Car. B. R. Milliams and 
Tlilock's Caſe, Roll's Abr. 646. | 


If Sheep be ſhorn and die of the Rot, or other Diſeaſe before the Sheep dying 


after Sheer» 


Eaſter following, the Wool is not titheable, unleſs the Parſon can ing, Sr. 
preſcribe to have it, F. N. B. Conſultation 51. Yet by Dodderidge ; 
and Jones, the Tithe of ſuch Wool ought to be paid to the Parſon, 
Anonymas, Latch p. 254. However, if a Man doth kill his Sheep, 
he ſhall pay Tithe for their Wool, but not for their Skins. Paſch. 14. 
Car. C. B. Dent and Salvin's Caſe, per Curiam, Roll's 1 Abr. 646, but 
for the Bodies fed on his Land in the Pariſh, and eaten in his Houſe, no 
Tiche ſhall be paid. Mich.7 Car. Facy and Long's Caſe, per Curiqmm, Roil's 
i Abr. 647. fame Caſe, 1 Croke 237. And Williams ſaid, that if a Man 
keep Sheep in one Parifh until Shearing-time, and then ſell them into 
another Pariſh, in this Caſe the Vendce ſhall pay the 'Tithe-wool to the 
Pariſh where they were depaſtured in,the greater Part of the Time of 
the growing of the Wool. But if there be a Preſcription, - that the 
Owner of the Sheep ſhall pay one Half-penny for the Wool of Sheep 
| fold. after Shearing, and before Michaelmas, this is good, and the 
| Vecndee ſhall be diſcharged. Mich. 37 & 38 Eliz. Moor 911. 
| The Owner having paid Tithes of the Wool of Sheep, he ſhall not Herbage- 
pay any Tithe for their Herbage, for then he ſhould pay Tithes twite 
of one Increaſe, Trin. 12 Fac. B. R. Maſcal and Price's Caſe, Rolls 
1 Abr. 642, and Roll's 1 Rep. 62, and therefore, if he doth buy Wea- 
thers and after doth ſell them, for that theſe ſhall pay Tithe of their 
Wool, no Tithes ſhall be paid of their Paſture. Mich. 7 Gar. C. B. 
Facy and Long's Caſe, per Curium, Rollis 1 Mr. 647. 

It a Preſcription be, that if the Owner hath under the Number of 
ten Fleeces of Wool, that he ſhall pay a Penny to the Parſon for the 


Tithe of cach of them, and that if het hath more, then he ſhall deli- To detiver a 


Tenth Part, 


ver to the Parſon the. Tenth Part of the Wool, upon his Conſcience, 


Ninth Parts, this is not a good Modus, for that it is unreaſonable, and 
as if it was to give the Parſon what the Pariſhioner pleaſed. Mich. 12 
Jac. B. R. Ililſor and the Biſhop of Carliſle's Caſe, per Curiam,. Rolls 
Ar. 648. | So 
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MWirt 
Tithes, 


So if a Preſcription be, to pay every Tenth Pound of Wool f. 
the Tithes of the Wool, and it be not ſhewed what he is to pay, if t. . 


Fo pay eve- Wool doth not amount to ten Pounds, this is not good, for that it 4 


7 Tenth 
Rad of 
Wool. 


a Preſcription in Now Decimando, it it be under ten Pounds, and the 
Tenth is due of common Right. Mich. 7 Fac. Delman and Barros; 
Caſe, per Curiam. Rolls 1 Abr. 648. Neither is it a good Prefer; 


tion, that one hath paid the "Tenth of the Wool of all Sheep that he 


of sheep 


ſold 2 Days 
before Sheer- 
ing, &c. 


BarrenStock 
depaſtured 
and fold. 


had before Lady-Day, and ſheered or ſold, or put into another Parig, 
or the Value of the Tenth thereof at that Time, and this in full Sa: 
tisfaction, as well of all Wool of ſuch Sheep, as of all other Sheep 
brought into the Pariſh after our Lady-Day ; for it is not reaſonable 
that the Tithes that one Man pays ſhall be a Diſcharge for all the 
other Pariſhioners ; but this was intended to be a Diſcharge of all th: 
Sheep of the Party himſelf brought into the Pariſh after our Lad). 
Day, though not ſo expreſſed, and then the Preſcription had been 
good. Mich. 9 Car. B. R. Market and Knight's Caſe, and fo adjudg- 
ed in another Caſe the ſame Term, upon a Trial at Bar. Rollis 1 jj; 
649. 

450 if the Pariſhioner can preſcribe, that in Conſideration that he 
had, Time whereof, 5c. paid Tithe-Wool of all Sheep that he ſheared, 
21%, as well of thoſe that he bought but two Days before the Shearing 
as of others that he had kept all the Year, he had uſed to be dit. 
charged of the Tithe-Wool of all Sheep that he fold two Days before 
Shearing ; this is a good Preſcription, becauſe by the Spiritual Lay 
the whole Tithe-Wool of the Sheep nouriſhed in another Pariſh, and 
ſo lately bought before that Shearing, is not due to ſuch Parſon, Mich, 


14 Fac. B. R. adjudged. Rolls 1 Abr. 648. But a Cuſtom to pay 


Tithes in kind for Shcep, if they continue in the Pariſh all the Year, 
and if they be ſold before ſhearing Time, but an Half penny for eve 


one ſo ſold, was held to be an unreaſonable Cuſtom, for by ſuch 


8 Tg the Parſon may be defeated of his Tithes. Weedes v. Harden, 


Paſch. 17 Car. March Caſe. 1 28. ; 
Not only the Tithes of ſuch Cattle which yield a 'Tithe in kind 


are to be paid, but alſo for ſuch as are Barren Stock, as for Horſes, 


Oxen, &c. depaſtured, to be ſold in the Pariſh where they be depaſtu- 


red. Trin. 4 Car. C. B. Norton Caſe. Hetley 100. Trin. 4 Car. C. J. 
Anonymus. Hetley 100. Sherrington and Fleetwood's Caſe. 3 Cre. 475. 
Therefore, after a Man hath paid the Tenth Colt, Calf, and Lamb, 
if he doth rear any of the reſt, and fell them before they yield Pro- 
fit to the Parſon, or be uſed for the Plow, he ſhall pay a Tithe of them, 
Trin. 38 Elis. Sherrington and Fleetwood. Moor gog, ſame Caſe, 
3 Croke 475. Paſch. 4 Car. Molmerſtom's Caſe. Hetley 85. So if after 
Milch Cows grow old, they be kept dry, and depaſtured as other dry 
Cattle, though but for one Month, a 'Tithe ſhall be paid for them; 
and ſo it is, if they be fatted and fold. Trin. 4 Car. C. B. Anonymus. 
Hetley 100. And if a Man doth buy Cattle and feeds and ſells them, 
he ſhall pay a Tithe for them, for that they cannot render any other 
Tithe ; but otherwiſe it is of Sheep, for that the Tithe is to paid of 
the Wool. So if a Man doth buy, or breed Beaſts, and doth feed, 
and ſpend them in his Houſe, he ſhall not pay any Tithe for them. 
Mich. 7 Car. Hare and Long's Caſe, and Trin. 38 El. B. R. Sher 
riugton and PFleeterood's Caſe, per Curiam. Roll's 1 Abr. 647, ſame 
Caſe, Moor 909, and Gouldsborough 174. Mich. 38 & 39 Eliz. Gre 
ſham v. Lucas, Moor 911, ſame Caſe. 3 Croke 446. So if he having 

LP BEES „ paid 


> 


\ a 1 


] 
\ 
1 
F 
v 
( 
4 
Q 
fc 
ri 


Chap. L. The Complete Incumbent. 559 
paid Tithes of his Colts, or Calves, doth rear any of the reſt, or buy WVirt 
others, for to till Land in the ſame Pariſh, or doth rear Cow-Calves Tithes. 
for to bear Calves, and for the Dary, no Tithes ſhall be paid for the Pats dt 
paſture that they eat in the mean Time. Paſch. 4 Carr C. B. Molmer- to till Land, 
fton's Caſe. Hetley 85. Mich. 14 Fac. B. R. Marley and Hanberry's Caſe, “. 

and Mich. 14 Fac. B. R. Foyce and Parker's Caſe, and Mich. 14 Fac. 

B. R. Dr. Beſt and Villiams Caſe. Mill. 14 Fac. B. R. Kutebin and 

oodretts Caſe. Trin. 12 Fac. B. R. Maſcal and Price's Caſe. Rolls 

1 Abre 846. Trin. 12 Jac. B. R. Price v. Maſcal. 2 Bulft. 238, ſame 

Caſe. Rolls 1 Rep. 38. Trin. 30 Bliz. Sherrington v. Fleetwood. 

Moor 999. Mich. 41 Eliz. B. R. Green v. Hun. 3 Croke 502, Mich. 

9 Fac. Baxter v. Hope. Brownlow and Gouldsborongh 2 Part 30. 

Nor ſhall Tithes be paid for the Paſture of Oxen uſed to till the ox to tilt 
Land in the fame Pariſh, or for the Beaſts of the Pail, at ſuch Time the Land, &. 
when they are put to that Uſe. Mich. 9 Fac. Baxter and Hope's Caſe, 
per Curtam. Rolls 1 Abr. 646. Nor ſhall he pay for the Paſture of 
Horſes, when put to the ſame Uſe. Trin. 15 Fac. B. R. Bell and 
Tard's Caſe. Rolls 1 Abr. 646. Or if a Parſon doth keep an Horſe 
within a Pariſh only for his Saddle, no Tithes ſhall be paid for his Saddle- i | 
Graſs. Trin. 9 Fac. B. R. Pothall v. May. 1 Bulſt. 171. Paſch. Horte. 1 | 

| 


* — 


4 Car. C. B. Thornhilſ's Caſe. Hetley 94. 1 Ventris 236. And if 
Oxen have been uſed to the Plough, and afterwards fatted in order 
for Sale, Tithes ſhall be paid for the Agiſtment of ſach Oxen, du- 4 
ring the Time they were grazed and fatted in order to be fold, ö 
notwithſtanding they had been formerly uſed to the Plough; for N 
the Reaſon of their Diſcharge now ceaſeth, they being become j 
no way beneficial to the Parſon in any other Tithes. Sands v. but 
Faftmond and Nayle in Scacc. For the Advantage the Parſon is i 
ſuppoſed to have by the Labour, &c. of ſuch Cattle, whereby his 
Tithes are to be increaſed, is the Reaſon of the Diſcharge of the Tithes 
of ſuch Cattle ; therefore, I conceive, that if one breed up Cattle for 
the Piow, Gc. but hath not any arable Land within the ſame Pariſh i 
whereupon to employ thoſe Cattle, but doth imploy them in another 1 
Pariſh, theſe Cattle ſhall pay Tithes to the Parſon of the Parith 1 
wherein they are depaſtured. See Holbeech v. Whadcoke. Paſch. 13 4 
Car. 2. in Scaccar. Hardres's Rep. 184. 

So it hath been held, that if an Horſe be kept to carry Coals, Horſe to cer- 4 
Tithes ſhall be paid for his Paſture : And if when the Caſe is fo, the 7! Coals, &c. h 
Owner doth furmiſe, that he is kept for the Uſe of Husbandry, the 
other may alledge that he is kept to carry Coals, and the Allegation 
is traverſable ; ſo if the Owner alledge that dry Cattle are kept for 
the Plow, the other may alledge that they are kept for Sale, without 
that, that he keeps them for the Plough. Paſch. 4 Car. B. R. Thorn- 
Hill's Caſe. Hetloy 93, 94. Wl tl 

When upon a Suit for 'Tithes of dry Cattle, to have a Prohibition If Tithes , 1 
the Surmiſe was, that one uſed to pay the Tenth Sheaf of Corn, the ee e 1 
Tenth Cock of Hay, the Tenth Fleece of Wool, the Seventh Calf, tisfaction for 10 
and the Parſon to pay three Half-pence, and the Eighth Calf if he had Leet e 
Eight, and the Parſon to pay one Penny, and fo to Ten, and if he ” 
had under the Number of Seven, to pay only a Half-penny for every 
one, and after theſe Rates for Lam bs and Colts, and that it was in 
Satisfaction for the Tithes of dry Cattle, and for all other Tithes of 
Corn, Hay and Cattlo. The Opinion of the whole Court was, that 
this Surmiſe is not ſuffiicent, for that which he uſed to pay 1s 7 the 

f Tithes 
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Tiithes in kind, therefore cannot be in Satisfaction for the Tithes of 
„other Things than themſelves: But if it had been only for dry Catt), 


PF for Plough and Pail, it had been good. Mich. 42 Eliz. B. N. Ingolisy 


Cheeſes in 


againſt Fohnſon. 3 Croke 786, ſo when a Surmiſe was of an Uſage to 


pay a Penny yearly for every Milch Cow, and an Half-penny for eye, 
other Cow, and a Halt-penny for every Mare, in Satisfaction for th 
Tithes of all Cows, Horſes, Steers, and other Cattle, and adjudged 
inſufficient for the ſame Reaſon. Mich. 38 & 39 Elis. Greſbam v. 1. 
cas. Moor 911. The like Caſes were, Tin. 38 Flix. Sherrington v 
| Fleetwood. Moor 909, Mich. 3 Fac. 1 Roll's Ahr. 651. Mich 
37 & 38 Elis. Griſinan v. Lewis. 3 Croke 446. Trin. 38 Elis. My. 
day v. Lovace. Moor 454. But if the Uſage hath been, that the 
that have Milch Kine in the Pariſh have paid Nine Cheeſes yearly 1 


Diſcharge of \ Day in Diſcharge of Tithe-Milk and Fatting Cattle; this may ſerye 


Milk, Oe. 


Cattle depa- 


large Com- 
mons, &c. 
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If Cattle for 
Plow, Pall 
and Saddle, 
beaccounted 
Tithe-free 
without a 
Surmiſe of 


for a good Surmiſe, becauſe the Cheeſes are made by Labour, and are 
thereby become Things of another Nature than the Milk. Mich, 17 
Fac. B. R. Maſcal and Price. 1 Roll's Rep. 62, ſame Caſe. Bulſ. 
2 Part 238. 

For the aſcertaining the Payment of Tithes of Cattle fed or depa- 
ſtured upon large Waſtes and Commons, where the Limits and Bonds 
of Pariſhes are not well known, and which Waſtes and Commons 
may lie within ſeveral Pariſhes, the Stat. 2 & 3 E. 6. cap. 13, hath 

provided as followeth : And be it further ena#ed, That all and every 
Parſon which hath oz ſhall have any Beaſts, o2 other Cattle titheable, 
going, feeding, 02 depaſturing in any Taſte 02 Common Gyound where: 
of the Pariſh is not certainly known, ſhall pay their Cythes fo2 the 
Increale of the (aid Cattle, ſo going in the ſaid Waſte oz Common. 
to the Parſon, Uicar, Pꝛopzietozp, Poztionary, Owner, 02 other their 
Fermoꝛs o2 Deputies of the Pariſh, Hamlet, Town, oz other Plate, 
where the Owner of the ſaid Cattle inhabiteth oz dwelleth. But not- 
withſtanding this Statute, if by Preſcription Time out of Mind, Gr. 
the Tithes of Cattle depaſtured and kept upon any ſuch Waſte or 
Common, where it is not known within what Pariſh the ſaid Waſte 
or Common lies, hath been paid to the Parſon of any Pariſh, Gc. ſuch 
Cuſtom or Preſcription ſhall not be taken away by this Clauſe in this 
Statute, but the 'Tithes ſhall be paid to ſuch Parſon, c. according 
to ſuch Preſcription. Sap. Caſe 13 1. fol. 60. 

But the great Doubt is, Whether Cattle for the Plow, Pail and $ad- 
dle, ſhall be accounted Tithe-free without the Surmiſe of ſome Cu- 
ſtom? Richard/on ſaid, That a Surmiſe ought to be made, and that 
he had ſearched the Books, and the Book of Emntries, and found, that 
ever ſome Surmiſe is made. But Croke replied, That in the King's 


ſomeCuſtom. Bench be had Twenty Times ſeen Prohibitions granted in ſuch Caſes 


without any Surmiſe, that is, to Suits in the Spiritual Court for Tithe 
for Horſes and young Cattle kept for Plow and Pail. Paſch. 4 Car. C. 3. 
Thornhill's Caſe. Hetley 94. And it is ſaid by the Lord Chief Baron 
Hales, That of common Right Tithes are not due for Cattle bred for 
the Plow and the Pail, to be uſed in the ſame Pariſh ; but if they be 
long to another Pariſh, Tithes are due for them: And of that Opinion 
was the whole Court. Paſch. 13 Car. 2. in Scaccar. Helbeech v. I had 
cock. Hardres 184. But whether the aforcſaid Cattle be free or not, 
without a Preſcription upon Conſideration of ſome Benefit to the Par- 
ſon, yet if the Parſon can preſcribe to have Tithe for young Cattle 
whilſt rearing for the Plow or Pail, as to have yearly One Penny, 0 

the 
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the ws,” each * 47 5 this f good, but not without a Cuſtom for — 9 
it; by Hutton and Zelverton only preſent. Paſch, a Be Wool Ba 
2 Caſe. Hetley 85. oy # / LAS 8 hes NY 

The 'Tithe of barren Stock titheable is to be yielded (where no Cu- Tithe of bar- 
ſtom is) when they be fatted or ſold ; for tis not Reaſon that the Par- a = gt 
{on ſhould have Profit of them from the Owner before the Owner rieldoc: 
hath received any. Paſch. 2 Car. C. B. Thornhill's Caſe. Hetley 93, 
and if kept in divers Pariſhes after bought, or in Breeding, the Tenth 
of the Gains if bought, or Value if reared, is to be to the Parſons 
proportionably. Mich. 2 Car. Popham 197. 

The Occupier of Land is not only to pay for his own Stock depa- Inn-keeper 
ſtured upon his Land, but alſo for the Stock of other Perſons thereon agitting 
maintained. Sherrington v. Fleetwood. 3 Croke 475, And therefore, if 8 
an Inn-Keeper doth agiſt the Horſes of Travellers or Strangers on his &c- : 15004 
Lands, he ſhall pay Tithes for them, otherwiſe the Owner of the Land IM 
ſhall make a Profit of his Land, and defeat the Parſon of all Tithe nl 
thereof. Hill. 1655, in Scaccar. Guilbert v. Everſly. Hardres 35. Yet Wk 
if a Parſon, having Lands in a, Pariſh, doth rent out his Land, reſer- 418 
ving the Running of his Saddle Horſe therein, no Tithes ſhall be 
paid for the Graſs he eats; by Montague, Croke and Dodderidge v. WA 
Hauzhton, who held, that for all barren Beaſts Tithes ſhall be paid, 11 
except for ſuch as be for Husbandry. Trin. 15 Fac. B. R. Laurkin Wo! 
and J/ild's Caſe. 1 Roll's Mr. 641. But then it muſt be averred and 4 
proved, that the Horſe is uſed for Labour, for if an Horſe be kept for ne 
Sale Tithes ſhall be paid for him. Tri. 15 Fac. Hampton v. Wild. 2 
Croke 430, ſame Caſe. 1 Roll's Avr. 647. Trin. 15 Fac. Laurin and 0 
Mila's Caſe. Popham 126. And it hath been lately held per Curi am, i} 
that Tithes for Agiſtment of Cattle arc payable by the Owner of the . 
Cattle, for the Cattle take the Profits and Herbage of the Soil: So in f | 
the Caſe of Commoners, and it cannot be ſaid that the Profits are | #1 
taken by the Owner of the Soil; and the Lord Chief Baron Hale | 4 1 


ſaid, the Owner of the Soil might pay them, but clearly the Agiſter bl 


is compellable to pay them. Paſch. 13 Car. 2. in Scaccar. Pory v. 
right, & al. Hardres 184. See Gmilbert v. Everſly. Hardres 35, i} 
and Face and Canze's Caſe there cited; where it was held, that Tithes | | 
for Agiſtment of Cattle ſhall be paid by the Occupier of the : i 
Lands. | it 
If it be asked, How the Tithes for Agiſtment are to be paid? The +16 for 1 

Anſwer is, That if there be any Cuſtom in the Place, that is to be Agiſtment, 1 
obſerved to direct it; if not, the Tenth Part of the Money to be re- w 6-06 1 
ceived for the Agiſtment is to be to the Parſon. Mich. 2 Car. B. R. . 1 
Popham 197. And by Hale Chief Baron, Tithes of barren Cattle of barren 
are due de Communi Jure, according to the Value of the Land, after Cattle 2 5. per 
the Rate of Two Shillings per Pound, for that they cannot be other- 1. bahn af 
wiſe valued or accounted for, becauſe the Profits of the Lands for the Land. 
which they are paid, are perceived by the Mouths of Beaſts: But by 
Cuſtom or Preſcription ſuch Tithes may be paid in other Manner, as 

dy the Acre, and for all Manner of Cattle barren, and for the Plow 
and Pail. Paſch. 13 Car. 2. in Scaccar. Holbech v. Whadcock. Har- 
dres 184. So in an Eugliſh Bill in the Exchequer-Chamber againſt 

an Inner-Keeper, who depaſtured Travellers Horſes, for which there 
was no cuſtomary Payment, and the Value of the Land depaſtured was 
proved to be 30 J. per Annum, the Court was in Doubt what Decree _ 


to make for a certain Rate to the Parſon, it not being aſcertained by 
| O OO o I) Cuſtom ; 
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Cuſtom; but conceived, that they ought to have Regard to the Va. 


lue of the Land, and allow 2's. in the Pound: But agreed clearly, that 
Tithes are payable for ſuch Herbage caten by the Mouths of Travel. 


lers Horfes. Hil}, 1655, in Scarcar. Gritbert v. Everſly. Hardres 35. 


When it is ſaid, that Tithes muſt be paid for Agiſtment, this is not 
to be underſtood for Cattle agiſted in the After-graſs of a Meadow 
that hath paid Tithe-Hay. 2 H. 4. Rotulo Parliamenti 93. 1 Rolls 
Abr. 641, therefore where an Inn-Keeper hath paid the Tithe-Hay of 
certain Lands, and for the Reſidue of the ſame Year hath depaſtured 
thereon the Horſes of Guefts, no Tithes ſhall be paid for the ſame, 


Trin. 16 Jac. B. R. Richardſon and Cuble's Caſe, per Cur. 1 Rolls 


If Payment 
for Milch 
Beaſts ſhall 
diſcharge for 
other Beaſts. 


2 © 3 Ed.6. 
cap. 13. 


No Tithe of 
Marriage 
Goods within 


Wales, cc. 


Abr. 641. And if an Inn-Keeper preſcribe, that in Conſideration that 
he, and all others whoſe Eſtate he hath, Oc. have paid Tithes of Hay 
and Grain growing upon the Land appertaining to his Inn, and haye 
paid Tithes of all their own Beaſts depaſtured upon the ſame Lands, 
that they have been, Time whereof, &c. diſcharged of the Tithes of 
the Horſes of their Gueſts agiſted in the ſaid Lands; this is ſaid to be 
a good Preſcription; for by ſome tis held to be only a perfonal Tithe, 
and by others, that no Tithes are due by the Common Law for ſuch 
Agiſtment without a Cuſtom, Gabel and Richardſon's Caſe. 1 Rolls 
Abr. 650. But I take this Cafe not to 'be Law, as to ſuch of the 
Lands, which yielded not to the Parſon either Tithe Corn or Hay, for 
here is no more alledged to be paid, than ought to be paid of com- 
mon Right; nor are the Reaſons of the Caſe true, vg. that this is 
but a perſonal Tithe, or that no Tithes are due in ſuch Caſe de Fare 
without a Cuſtom. And when upon a Suit for Agiſtment the Defen- 
dant in the Spiritual Court did plead, that he had always paid Twelve 
Pence by the Year for every Milch Cow going on ſuch a Paſture, and 
that for this Payment he had been diſcharged of the Payment of 
Tithes for all Agiſtments in that Land; this Payment of Money for 
Milch Beaſts ſhall not diſcharge from the Payment of Tithes for other 
Beaſts ; by Popham. Hill. 43 Fliz. Sherrington v. Fleetwood. Goulds- 
borough 147. But if he had preſcribed that he had paid One Penny for 
all Cows and Beaſts agiſted, that peranventure had been good, per Gur, 


ſame Caſe. 3 Croke 475. 1 Rolls Abr. 651, 
And here note that it hath been enacted as followeth ; UUhere heretofoze 


ſuch a Cuſtom hath been in many Parts of Wales, that of ſuch Cat⸗ 
tle and other Goods, as hath been given'with the Marriage of any 
Perſon, their Tithes have been erated and levied by the JIarſons 
and Curates in thoſe Parts; which Cuſtom being diſſonant krom any 
Part of this Realm, as it ſeemed when the ſaid Country of Wales 
was through civil Diſſention unculted, fo? want ok other ſufficient 
Pꝛofits that might otherwiſe grow to the Curates and Miniſters 
there, to have been fo2 that Time tolerable: So naw the Country 
being well manured and husbanded, and the Tithe. is duly paid there 
of Cozn, Hay, lool, and Cheeſe, and of other Jacreaſe of all 

anner of Cattle, as it is commonly in all other Parts of thts 


N | 
Realm. the ſame Cuſtom feems to be grievous and unreaſonable, 


» 


of any Perſon within-the laid Domimon-ot Wales, O2 Marches of the 


eſpetially where the Benefices are elſe ſuffictent fo2 the finding ol 
the ſald Miniſters and Curates: That it be therefoze enadted by the 
Authouty afozeſaid, That from and after the Firſt Day of May next 
coming, no ſuch Tithes of Marriage Goods be exacted oz requited 
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ſame; any Thing in this Act contained, oz any other Ad, Cuſtom, 


, doe at rs 
There are other Beaſts, belides the Domeſticks Before ſpoken of, fed 
upon Lands, and which may take of the Paſture thereof, and be a Pro- 
ft to the Owner, as Deer and Conies: As to Deer, no Tithes are to be 
id of them, becauſe they are feræ nature. Mich. 5 Car. C. B. 
Tower V. Vaughan. Hetley 147: And as for Conies, theſe being alſo, 
as is ſaid, fere nature, no Tithes de Fare are to be paid for them 
without a Cuſtom for it. Triz. 8 Car. B. R. Norden and Bennet's Caſe, 
and Paſeh. 13 Car. B. R. Sir John Beben and Dr. Bradliſb, per Cu- 


Williams v. Wilcox, and Mich. 15 Car. Damport and Onge's Caſe. 1 
Rolls Abr. 635. Paſch. 22 Fac. Haie's Caſe. Bendloe 144. Flower v. 
Vaughan. Mich. 5 Car. Hetley 147, and Randal v. Head, & al. 
Paſch. 13 Car. 2, in Scaccar. Heardres 188. Mich. 15 Car. 2. Tower- 
ſon v. Wiggel. 1 Keeble 602, But this ſeems to be very hard on the 
Parſon's Side, for that theſe Beaſts may take away the whole Profit of 
great Parcels of Land, and yield an anſwerable Benefit to the Owner ; 
and ſometimes arable Lands are turned into Conygrees and Parks, 
which is not only grievoully hurtful to the Parſons in whoſe Pariſhes 
they be, but alſo to the Commonwealth, and therefore deſerve no 
Favour, CONES, WWE | 

As of many of the Beaſts of Profit, ſo of Fowls, are Tithes to be 
paid; and firſt of Domeſtick Fowls, as of Hens, Geeſe; Ducks: And 
I ſhould have added Turkies, but that I find them liſted amongſt the 
Fowls that are ſaid to be fere nature, and therefore affirmed to the 
Tithe-free. Mich. 37 & 38 Elis. Hugton v. Prince. Moor 599. But 
Onere: And of theſe Fowls either the Tenth Egg, or the 'Tenth of the 
Young; is to be paid; and where the Tithe of Eggs is paid which comes 
of any Fowl; no Tithe of the Young is to be paid; and where Tithe of 
the Young is paid, no Tithe of the Eggs is due: Hill. 15 Fac. B. R. Re- 
ſolved: 1 Roll's Ar. 642. And it is ſaid to be a good Modus for Eggs, to 
pay 30 Eggs in Le#t for all Tithes of Eggs. Mich. 14 Fac. B. R. Lee 
and Collins's Caſe: 1 Rolls Abr. 648. So when a Prohibition was 
prayed to a Suit for the Feathers of old Geeſe ſheered, and alſo of 
the Young, ſuggeſting a Modus of a young Gooſe with the Feathers, 
paid the Firſt Day of Auguſt yearly; in full of Tithes of Geeſe and 
Feathers : And a Prohibition was granted, becauſe it is more than the 
Pariſhioner was otherwiſe bound to do, to keep a Gooſe feathered 


till the Firſt of Auguſt. Mich: 28 Car. 2. Huit v. Hill. 3 Keeble 
705. 


tame, yet no Tithes ſhall be paid for them upon the Reaſon that 
they are Feræ Naturæ. Mich. 37 & 38 Elis. Hugton v. Prince. 
Moor 599. Yet it hath been reſolved; that Tithes fhall be paid de 
Jure of young Pidgeons. Mich. 14 Fac: B. R. Jhatley v. Hanbary, 
and Hill. 15 Fac. Gaſtrell's Caſe. 1 Roll's Abr. 635. But in Srout- 
fil's Caſe. Paſch: 28 Car. 2. C. B. it is ſaid, that Tithes ſhall not be 
paid for Pidgeons, unleſs it be by ſpecial Cuſtom: 2 Mod. Rep. 77; 

ee 500 0 2 y (and 


Mixrt 


No Tithes 
of Deer or 
Conies with! 
out a Cuſtom 


riam. Hill. 13 Car. B. R. Vincent v. Tutti Mich. 14 Car. B. R. 


Tithes of 
Domeſticit 
Fowls, 


But no Tithes are to be paid either of the Eggs or Young of Phea- Fowls fer- 
lants, whether they go at large, or be taken, clipped and kept in a OY, Phes - 
Place incloſed, becauſe they be feræ nature, and ſtill remain ſo, tho . 
under Reſtraint. Mich. 11 Car. C. B. Miubrocbe v. Evans. 1 Roll's not tithe- 
Ar. 636. And 'tis ſaid, that «if Pheaſants or Partridges be made able. 


a» 192eſcrtption, had oz made to the contr e thawing Tithes. 
02 Pꝛeſcripttot 2 the contrary hereof notwithſtanding. LV, 
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— and they ſeem to be feræ nature, though it is made Felony to take 
9 them out of a Dove-cote,) eſpecially if the Pidgeons be ſpent in th. 


, Hetley. p. 27. So if a Man doth maintain a F amily 
and hath Pidgeon-holes about this Houſe, where are bred young Pidgeons 
no Tithes Fall be paid of thoſe that are ſpent in His Houſe, Ge. 
Hill. Car. B. R. Vincent v. Tutt. 1 Roll's Abr. 644, yet by Cuſtom 
Tithes ſhall be paid of Pidgeons ſpent in an Houſe, tho' not of com. 
mon Right. Mich. 14 Jac. B. R. Whathy and Hanbury's Caſe. 1 Roli, 


Abr. 644. | 


1 _— * 


CHAP. LI. 


Perſonal Tithes, what ; by whom, and in 
what Manner payable. 


Perlonal Aving ſpoken of ſuch 'Tithes as are accounted Predial and Mix'd, 
Tithes art Perſonal Tithes are next to be conſidered. Of which (as hath 
Labour and been ſaid) are the Tenth Part of the clear Profits which ariſe by the 


r and 
Art, as Buy honeſt Labour and Induſtry of Man, imploying himſelf in ſome Per- 


— Selling, {onal Work, Artifice, or Negotiation, as by Buying, Selling, Merchan- 
dizing, Fiſhing, Fowling, Hunting, following any 'Trade, as of Car- 
penter, Smith, Maſon, Butcher, &c. 2 Iuſt. 621, 657, 649. Mich. 14 
Zac. B. R. by Dodderidge. 1 Roll's Abr. 656. And for the Payment 
2 Ed. 6. of theſe Tithes it hath been enacted, That every Perſon exerciſing Mer⸗ 
nz. chandizes, Bargaining and Selling, Clothing, Handicraft, oz other 
Art 02 Faculty, being ſuch kind of Perſons, and in ſuch Places as 
heretofoze, within theſe Fozty Years, have been accuſfomably uſed 
to pay ſuch perſonal Tythes, o2 of Right ought to pay (other than 
ſuch as been commonly Oay-Lafourers) ſhall ycarly at oz befoze the 


- 


Feaſt of Eaſter, pay fo2 his Perſonal Tythes the Tenth Part of his 
clear Gains, his Charges and Expences, accozding to his Eſtate, 


Condition, oz Degree, to be therein abated, allowed and deducked. 
PDꝛovided, That in all ſuch Places where Handicrafts-Men have 
uſed to pay their Tythes within thele Foꝛty Pears, the lame Cuſtom 
of Payment of Tythes to be obſerved, and to continue; any Thing 
in this Act to the contrary notwithſtanding. Stat. 2 & 3 Ed. 6. cap. 13. 
By which Statute it appears, that only ſuch Perſons are to pay Per- 


Nor by ag: ſonal Tithes which have accuſtomably paid them, and that they ſhall. 


Labourers, 45 
or Servants notwithſtanding pay other Tithes, and that from common Day-La- 


of the Plow. hourers no Perſonal Tithe is due; and fo it hath been adjudged, that 
Servants of the Plow ſhall not pay any 'Tithe of their Wages, and a 
Prohibition granted accordingly, although that the Libel was only for 


a Third Part of their Wages, leaving the Refidue free; for it was 


aid, that by the ſame Reaſon that the Beaſts of the Plough ſhall be 

free from Tithes, the Servants that attend the Plow ſhall be allo tree. 

Paſch. 14 Face B. R. Elli and Drake's Caſe. 1 Rolls Abr. 646. So 
1 


a Par- 


Chap. LI. The Complete Incumbent. 


a Parſon libelled in the Spiritual Court againſt an Inn-keeper to have Perſonal 


2 . ' — * 
— — 
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lar, and laid er that he made great Gain in ſelling of his 
Beer, having bought it for 500 J. and ſold the ſame for 1000 J. and that 
negotiando & traficando he had gained 300 J. of which he ought to 
have Tithe: But upon Motion, a Prohibition was granted. Mich. 11 
Fac. Dolly v. Davis. 2 Bulſtrode 141. 
The Tithe that may be had for Fiſh taken in the Seca; is held to be For Ses. Fiſh 
a Perſonal Tithe ; therefore if the Owners of a Ship do lend it to Ma- our of the 
riners to go to an Iſland for Fiſh, for a certain Quantity of Fiſh to be — 
paid to him upon their Return, no Tithes ſhall be paid by the Mari- 
riners unto the Parſon out of the Fiſh that the Owner ſhall have for 
the Hire of his Ship, for that it is a Perſonal Tithe, therefore ought 
to be paid but of the clear Gain. Mich. 14 Fac. B. R. by Dodderidge 
in Eoſliug and Harding's Caſe. 1 Roll's Abr. 656, and Hill. 1a Car. B. R. 
Juſtice Jones laid upon an Appeal out of Ireland to the Delegates in the 
Lord Deſmond's Caſe, it was agreed, that for ſuch Fiſh ſo taken, only 
Perſonal Tithes are due. 1 Rolls Ar. 636. See 2 Iuſt. 621. And when 
upon a Suit in the Spiritual Court for the Tithe of Fiſh taken in the 
Sea a Prohibition was prayed. Firſt, Becauſe Fiſh in the Sea or great 
Rivers are feræ nature. Secondly, Becauſe the Sea is not within any 
Pariſh, ſo that as no Parſon can ſay, that the Part thereof where the 
Fiſh are taken is within his Pariſh, the Prohibition was denied ; for as 
Jones affirmed, Tithes of Fiſh are uſually paid in Ireland : And it 
was ſaid, that in Corneal] they pay Tithes for fiſhing in the Sea to the 
Parſon of the Pariſh where they are landed ; and that it is a Cuſtom 
in Tarmonth, that 'Tithes ſhall be paid for Herrings. Trin. 8 Car. B. R. 
1 Croke 264. But no Tithes ſhall be paid in Kind of Fiſh taken in 
the High Sea out of any Pariſh, without a Cuſtom for it. Hl. 14 
Car. B. R. Long v. Dircel, per Curiam. 1 Rolls Abr. 636. Holland 
v. Heale. Noy 108. 1 
Alſo the Tithe of Fiſh taken in a common River is but a Perſonal x daten in 
Tithe, therefore not the whole Tenth is due de Jure without a Cu- River fer+ 
ſtom, but the Expences in taking them are to be deducted; and this *. 
holds, although that they be taken by him who hath a ſeveral Piſcary, 
and the Place where they are taken be within the Pariſh of the Par- 
ſon that claims them; the Reaſon given is, for that they are feræ 
Nature. Paſch. 15 Car. B. K. Gould and Arthur's Caſe, and Mich. 
15 Car. B. R. Wiſlake and Arthur, &c. 1 Rolls Mr. 636. Hill. 9 Car. 
B. R. Anonymns, 1 Croke 339. | 5 WE 
And as to the Tithe of Fiſh, it hath been enacted, That this A#, oz any 23 oy 
Thing therein contained, (viz wich reſpect to Perſonal Tithes) ſhall not sea coats: 
crtend to any Pariſh which ſtands upon and towards the Sea-coaſts, 
the Commoditfes and Occupping whereof conſiſteth chiefly in Fiſh- 
ing, and have by Reaſon thereof uſed to ſatisfie their Tithes by 
Fiſh ; but that all and every ſuch Pariſh and Pariſhes ſhall hereak— 
ter pay their Tythes acco2ding to the laudable Cuſtoms, as they have 
heretofoze of ancient Time within theſe Fo2ty Years uſed and accu⸗ 
ſtamed, and ſhall pay their Offerings as ts afv2efatd: Stat. 2 & 3 Ed: 6. 
13. And accordingly, when one libelled in the Spiritual Court for the 
Tithes of Pilchards taken in the Sea, a Prohibition was granted upon 
the Surmiſe of a Cuſtom there, that -the Owner of the Fiſher-boat 
hath one Moiety of the Fiſhes, and the Fiſhermen the other Moiety, 
and that the Owner hath uſed to pay the Tenth of his Moiety for all; 
and this Surmiſe was held to be good and ſufficient: Hill. 1 Jac: 
C. . 
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Pertonal C. B. Holland v. Heal g. Noy 108. And fo when a Surmiſe was, that 
Tithes. all the Fiſh of a Ship ſhould be divided into Ten Doles, after the 
"RY Owner's Part is ſeparated from them, for the. Uſe of the Ship, and 
then the Tenth Dole is to be divided, and one Moiety is to be to the 
Parſon, and the other Moiety to the Town, 18. of Yarmonth, this 
was admitted to be good. Mich. 14 Fac. B. R. Goſlin v. Harden, | 


L 


Roll's Rep. 419. 5 Mn, | | 

Fulling- | The Tithe alſo at leaſt of ſome Mills is ſaid to be perſonal, as of 
Mill ber- Fulling-Mills, Paper-Mills, G'c. 2 Iaſtit. 621. But Coke Chief Jy. 
_ ſtice ſaid; that no Perſonal Tithe by the Statute, 2iz. Ed. 6, is to 
N ; be paid for Mills, but where by ſpecial Uſage the fame hath been 
48 : paid; to which the Court agreed. Trin. 14 Fac. B. R. Fakes v. 
i J. S. 3 Bulſtrode 212, and ſame Caſe, 1 Rolls Rep. 405; And when 
„ a Prohibition was prayed to ſtop a Suit in the Eccleſiaſtical Court 
„ | for Tithes of a Fulling-Mill, wherein it was ſuggeſted in the Spiri- 
„ ritual Court, that the Defendant did full with his Mill weekly Forty 
FE Cloths, and did gain by every Cloth Two Shillings, whereof he de- 
3 manded Tithes, and upon this Surmiſe oF that by the Law of the 
1 Land he ought not to demand Tithes of ſuch Mills, a Prohibition 
* was granted, for that Tithes are not payable of ſuch Things whereof 
1 | comes the Gain only by the Labour of Men, without a Cuſtom; 
7.8 Hill. 16 Fac. B. R. Danderidge v. Johnſon. 2 Croke 523. But re- 
„ 5 ſolved it was afterwards, that Tithes by the Law are due of ſuch 
148 Mills, and a Prohibition denied. Mich. 11 Car. B. R. Johnſon v. Dan 
j dridge. 1 Rolls Abr. 641. But of a Corn-Mill, whether driven by 
Wind, Water, Horſe, or Hand only, as Iron Mills, the Tithes are ſaid 

not to be Perſonal, but Predial or Mix d; and therefore according to 

the Cuſtom of the Realm, the Miller ought to pay the Tenth 'Toll- 
Corn-Mills diſh for 'Tithes. 1 Roll's Ar. 656. ſee 2 Inſt. 621, 652. contra, and is 
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1 | Tell di. 2 payable to the Proprietor of the Tithes where the Mill is, and not 
1 where the Miller lives, which proves it to be a Predial Tithe, as 
1 was ſaid by the Chief Juſtice Holt. Mich. 3 V. & M. B. R. in 
114 | Gumley and Falkingham's Caſe, and fo is Linwood, tit. de Decimis 
il 1 c. quamqnam verb. ſicut feni; for Predial Tithes are payable where 
{a they ariſe, Perſonal Tithes where the Perſons audi unt divina G reci- 
1 piunt Hccleſiaſtica Sacramenta, Linwood, cod. tit. c. Sancta v. Ec- 


„ | cleſtis. But this is not to be underſtood of old Corn-Mills, but of Mills 
more lately erected; for thus it hath been enacted : | 

Alſo if any do erect in his G20und a Mill ok new, and after the 
Parſon of the Place demanded Tythe fo2 the ſame, the King's J20- 
hibition doth iſſue in this Fozm t Quia de tali Molendino hactenus 
Ws Decimæ non fuerunt ſolutæ, prohibemus, &c. Et ſententiam Excom- 
18 municationis, ft quam hac occaſtone promulgaveritis, revocetis om- 

nino. The Anſwer : Jn ſuch Caſe the King's Pꝛohibition was ne⸗ 
ver granted by the King's Aſlent, no2 never ſhall, which hath decreed 


1 But 


1 

„ that it ſhall not hereafter lie in ſuch Caſes, Stat. 9 Ed. 2. cap. 5: 
5 By which it appears, that all Corn-Mills not erected before the Time 
„ of Ed. 2, are titheable in themſelves ; but becauſe that many ſince 
0 erected may be to us ancient, and their firſt Erection unknown, the 
{wy The Rue Rule I conceive muſt be, that all Mills whoſe firſt Building was be— 
; kl. how to be fore the Memory of any Man living, and is not otherwiſe known, 
„ Tie free. not having been ſubje& to this Day to the Payment of Tithes, ſhall 
4 be intended to be erected before the Statute, and ſo to be Tithe- free. 


2 
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ut as to Mills for which Tithes have been aid, RY: Mill p 1 
ee muſt be paid as is aforeſaid ; by Coke. Fi 14 Fac. B. R. Tithes: 


71ke's Caſe. 1 Roll s Rep. 405. Therefore when Prohibitions are mo- 
ved for to ſtay a Suit for Tithes in the Eccleſiaſtical Court for anci- 
ent Mills, it muſt not be only ſuggeſted that the Mill is an ancient 
Mill, but alſo that it hath never paid any Tithes, and the Courts 0 
Common Law generally do require an Affidavit to be made of the 
Truth of ſuch Suggeſtion, 21g. that the Mill is ancient, and hath not 
paid any Tithes ; and if a new Mill be erected upon Lands diſcharged 
of Tithes by the Statute of Monaſteries. 31 H. 8. 13. Tithes ſhall 
be paid thereof; by the whole Court, and a Prohibition denied, for 
the Rule is, De Molendino de novo Eretto uon jacet Prohibitio. Trin. 
i5 Face B. R. Anonymus. 2 Croke 429. 

So if for Two Meſſuages, and Two ancient Water-Mills to grind 
Corn, the Owner hath uſed Time out of Memory to pay to the Parſon 
Twenty Shillings yearly in Licu of all 'Tithes iſſuing out of the ſaid 
Meſſuages and Mills, and after the Owner of the Meſſuages and Mills 
doth erect Two new Corn-Mills within the ſaid Meſſuages, this Mo- 
dus ſhall not diſcharge theſe new Mills from the Payment of Tithes, 
for that the Tithe of a Mill is not meerly predial, but mixed with 
the Perſonalty, and is more of the Perſonalty than of the Predialty, 
per Cur. Mich. 13 Car. B. R. Goodwin and Smith's Caſe. 1 Roll's 
Abr. 65 2. But by the Chief Juſtice Holt, the Tithes of Mills are to 
be paid in the Pariſh where the Mill is, and not where the Miller 
lives, which proves it to be more a Predial Tithe. Mich. 3 JJ. & MM. 
B. R. Gumley v. Falkingham. Yet it is ſaid to be held by the Court, 
that if a Man doth preſeribe to pay to the Parſon a certain Thing, 
as a Modu Decimandi, for all the Demeans of his Manor, and after- 
wards he doth erect a Wind-Mill upon Parcel of the ſaid Demeans, 
he ſhall not pay any Tithes for this Mill, but the Modus given for 
the Demeans ſhall go in Diſcharge of it alſo, being builded upon the 
Land diſcharged. Trin. 39 Elis. B. R. Rufſel and Moor. 1 Rolls 
Abr. 651. 

So if a Man ſeiſed of Eight Acres of Paſture and Meadow, for the 
Tithes of which he hath uſed to pay Time out of Memory Five Shil- 
lings and Six-pence, and afterwards the Owner of it doth ere& upon 
it one Corn-Mill, he ſhall pay no Tithes for the Corn-Mill, for that 
the _ was diſcharged by the Modus Decimandi. 1 Roll's Mr. 652. 
2 Inſt. 490. 

But thoſe Caſes, though they differ in Circumſtance, yet the Rea- 
ſon of judging ſeems to be the ſame as to them all ; if otherwiſe, 1 
think the Caſe in Croke, and alſo Goodwin and Smith's Caſe, to be 
more agrecable to Reaſon ; they are alſo the latter, for every Modus 
is ſuppoſed to ariſe from an original Agreement upon giving a Recom- 
pence for the Tithes, which Agreement cannot be preſumed to be made 
for other than the Fruits of the Land, there being no other Thing then 
in Being, and not for the Tithes of that which is of a different Na- 
ture; therefore if a Man hath a Meadow, on which he hath alſo a 
Mill, and agrees with the Parſon for the Tithes of the Profits ariſing 
from the Land only, it will be hard to ſay, that this Agreement ſhall 
be extended to free the Mill alſo, though it was then in Being, be- 
cauſe the Profit of the Mill is another Thing different from the Pro- 


fit of the Land. And Coke ſeems to be of Opinion, that the 1 
5 O 
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Perſonal of a Corn-Mill is but a Perſonal "Tithe. 2 Iaſt. 621. If fo, the 
Tirhes. |, Tithes of a Mill (if the Owner imploy'd it himſelf) is paid with re. 
if the Tithe ſpe& to his Perſon, conſidered with his Imployment, and not with re. 
of a Corn- ſpect to the Land. And none ſure will affirm, that a Man who by 
_— Imployment and Cuſtom of the Place is to pay a Perſonal Tithe 
Tithe. purchaſing Land Tithe-free, or for which a Modus is paid, is there. 
fore free from paying a Perſonal Tithe; no not though he erects his 
Habitation upon ſuch Land; why then if he erects the Engine of his 
Art there, for ſuch are ſaid ſo to be. However, a Corn-Mill may be 
diſcharged of paying the Tenth of the Toll, by paying a Modus for 
it; and if the Owner in ſuch Caſe be ſued for the Tenth, a Prohibi. 
tion lies. Trin. 14 Fac. B. R. Fake's Caſe. 1 Roll's Rep. 405. But 
if the Surmiſe be of a Cuſtom to pay a certain Rate for all Mill; 
erected, and to be erected, the Cuſtom ſhall not go to any new Mill; 
and therefore in ſuch Caſe, by the Rule of the Court, a Conſulta- 
tion was granted as to a new Mill, and for the ancient Mill the M. 
dus was allowed to be good. Trin. 14 Fac. B. R. Fakes. Bulſtrode 
3. pag. 212. So if there be a Cuſtom in Two Hundreds, (though in 
Of a Baker's ſeveral Counties,) that if any common Baker of Bread, inhabiting in 
Erefinga either of the Hundreds, doth ere& any Water-Mill, Wind-Mill, or 
Mill. Hand-Mill, within either of thoſe Two Hundreds to grind his Corn, 
to be imployed for making of Bread for himſelf in his Trade of a 
common Baker, for the Maintenance of his Family, and to fell to 
his Cuſtomers inhabiting there, or near to the ſaid Hundreds, for their 
Suſtentation, by which. the Parſons in the ſaid Hundreds have the 
greater Tithes, ig. of them who have Lands or 'Tenements, and of 
others, as of Manual Tradeſmen, by Way of Offerings, and ſuch 
like, and in reſpect thereof no Tithes have been paid in Time where- 
of, &*c. for grinding of this Grain ſo imployed ; this was held to be 
a good Cuſtom, and a ſufficient Diſcharge, and a Prohibition was 
granted, though the Baker did inhabit in one Hundred, and erected 
his Mill in another, for that Two Hundreds may preſcribe in Nor 
Decimando. Paſch. 135 Car. B. R. Kidden and Edwards's Cale. 1 
Roll's Abr. 654. But Ouære, of the Conſideration of this Cuſtom, for 
that the Matters ſuggeſted ſeem to be no Conſideration to the Parſon 
for the 'Tithes of the 'Toll of the Mills. 
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N Eſides Lands, Glebe and Tithes, there are other ſmall Profits due Mortuaries. 
and payable to the Incumbent of a Parſonage or Vicarage; as Mor- 

tuaries and Offerings, called alſo Oblations and Obventions. The Law 

as to Mortuaries is declared and ſettled by Act of Parliament in theſe an 

Words: Fozalmuch as Queſtion, Ambiguity and Doubt, is chanced ca wy” 

and riſen upon the Ozder, anner and Foꝛm of Demanding, Re: 

ceiving and Claiming of Yoztuartes, otherwiſe called Coſe-p2efents, 

as well fo2 the O2catncts and Galue of the ſame, which, as hath 

lately been taken, is thought over⸗exceſnve to the poo? People, and 
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other Perſons of this Realm, as alto koz that ſuch Boztuaries oꝛ 10 } 
Cozſe-preſents have been demanded and levied fo2 ſuch as at the Wn, 


Time of their Death have had no J2operty in any Goods oz Chat- 
tels, and many Times koz travelling and wapfairing Men, in the 
Places where they have foztuned to die: To the Intent that all il 
Doubt, Contention and Incertainty herein may be removed, and 1 
as well the Generality of the King's People therein remedied, as id 
alſo of the Parſons, Uicars, Jaariſh-Pzteſts, and other having In⸗ 1 
tereſt in ſuch Boztuaries and Cozſe⸗pꝛelents indifferently provided iy 
fo2. | | | 
Pe it therekoze enacked, ozdained and eſtabliſhed by the King our {Al 
Sovercign Lo2d, and the Lozds Spiritual and Tempozal, and the 0 
Tommons of this Parliament aſſembled, and by Authozity of the 9 
ſame, that from the Firſt Day ok april, in the Pear ok our Tozd God bi 
| 


MD XXX no Parſon, Uicar, Citrate, no2 Pariſh⸗Pꝛieſt, ne any o⸗ 
ther Spiritual Perſon, no2 their Fermozs, Batliifs, no2 Leſſees, ib 
Poll take, reccibe 02 demand of any Perſon o2 Perſons within thts | 
Re:Im, kez aup Perſon az Perſons dying within the ſame, any man- | 9 
ner Moꝛztuary o2 Cozſe-pꝛelent, ne any Sum 02 Sums of Money, ne 1 
ary other Thing koz the ſame, moze than is hereakter mentioned: 4 
Ne aiſyu ſhall convent oz call any Perſan o2 Perfons befoze any A 
Judge Spiritual fo2 the Recovery of any luch Boztuary 82 Coxfe- 1 | 
nietents, £2 any other Thing ſaz the ſame, moze than is hereafter penalty for 1 
mentioned, upon Pain to fozfeit fo2 every Time ſo demending, {mans Ml 
2 receiving, taking, oꝛ, conventing, 02 calling aty ſuch Perſons be⸗ this a8 al- Wt 
| fore any Spiritual Judge, fo much in Galue as they hall take abobe los If 
the Sum limited by this Ack; and over that 40s. to the Party grieven 0p 
contrary to this Ak; fo2 which Fozkeiture, the Party fo grieved 338 
contrary to this Aﬀ ſhall have an Action of Debt, by Writ, Bill, 
Dlaint, 02 Inkozmation in anp of the King's Courts, wherein no 
lager of Law, Eſſoin, noz Protection ſhall be allowed. 

Firff, It is oꝛdained, eſtabliſhed and enaced, That no manner Boy Nor for 
tuary ſhall be taken 02 demanded of any Perſon whatſoever he be, _ 
which at the Time of his Death hath in moveable Goods under then 
Galue Bf Ten Parks. Allo, that no Mortuary ſhall be given oz 

P p p p demanded 
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Wotuaries- demanded from henceforth of any manner Perſon, but only in ſich 
plate where heretofoze Yoztuartes have been uſed to be paid and 
| given, and in thoſe Places none otherwiſe but after the Nate and 
Fozm hereafter mentioned. Me that any Perſon pay Poztuaries 
in moze Places than one, that is to ſay, in the Places of their mor 
Dwelling and Habitation, and there but one Poztuary. Moz na 
Parſon, Utcar, Curate, Pariſh⸗Pꝛieſt, oz other, ſhall fo2 any Jag. 
ſon dying oz dead, and being at the Time of his Death of the Uatye 
in moveable Goods of Ten Parks oz moze, clearly above his Deyg 
patd, and under the Sum of zo l. take fo2 a Woztuary above 35 44 
in the whole; and fo2 any Perſon dying oz dend, being at the Time 
of his Death of the Galue of zo J. 02 above clearly, above 9g 
, Debts paid, in moveable Goods, and under the Galue of 401. there 
tall no moze be taken oz demanded fo2 a Yoztttary than 6s. 8 d. in 
the whole; and fo2 any Perſon dying oz dead, having at the Time 
of his Death of the Galue in moveable Goods of 401. oz above, tg 
any Sum, whatſover it be, clearly above his Debts paid, there 
ſhall be no moze taken, paid o2 demanded fo2 a Moꝛztuary than 105 in 
the whole, ER 
Wives, Chil- P20Vided alway, That foz no Woman being Covert-Baron, noz 
Travels, Child, ne fo2 any Perſon not keeping Pauſe, any manner Moꝛztuaty 
Sec. be paid, ne that any Parſon, Uicar, Curate, Parish PDꝛieſt, o2 other, 
| ask, demand oz take fo any ſuch Woman, Child, oz fo2 any Per⸗ 
ſon not keeping Houſe, dying o2 Dead, any manner Thing oꝛ Bo- 
ney, by Way of Moztuary, ne alſo faz, any Cavfaring Man, oz 
other that dwelleth not, ne maketh reſidence tn the Place where they 
hall happen to die, but that the Bo2tuary of ſuch UWiayfaring Per⸗ 
ſons be anſwerable in Places where Poꝛtuaries be accuſtomed to be 
paid, and in Manner and Fozm, and after the Rate bekoze mention: 
ed, and none otherwiſe, in the Place o2 Places where ſuch wayfaring 
Perſons at the Time of their Death had their moſt Pabitation, 
Houſe and Owelling⸗places, and no where eſſe. 
Proviſo for Pꝛovided alway, That it Gall be lawkul to all manner Parſons, 
ec Uicars, Curates, Pariſh⸗Pꝛieſts, and other Spiritual Perſons, to 
equeatnege take and receive any manner Sum ok Money, oz other Thing, which 
by any Perſon dying ſhall foztune to be diſpoſed, given oz bequeath: 
ed unto them, oꝛ any of them, o2 to the high Altar of the Church, 
this Act oꝛ any thing mentioned notwithſtanding. 
Wales and And be it alfo ena#ed by the Authozfty akozeſaid, That no Poztu— 
Berwick. aries noꝛ Coxſe-peeſents, ne any Sum 902 Sums of Monep, oz other 
Thing, fo? any Mortuary oz Cozſe⸗pꝛeſent, ſhall be demanded, taken, 
received oꝛ had in the Parts of Wales, no2 in the Barches of the ſame, 
no in the Towns of Calice 02 Berwick, no in the Marches of the 
ſame, but only in ſuch Parts and Places of Wales, Marches and 
Towns afozeſaty, where Moztuaries have been accuſtomed to be 
taken and paid. And in thoſe Parts and J]laces no Yortuartes 102 
Coxſe-p2eſents, ne any other Thing foz Yoztuary 02 Cozfe-peeſent 
from hencefo2th ſhall be demanded, taken, received 02 had, but only 
aftcr the Fozm, Oꝛder and Manner above ſpccified in this pꝛeſent 
Act, and none otherwiſe, ne ok any other Perſon o2 Perſons than 18 
limited by this p2eſent AX, upon the Pain contained in this pzeſent 
AF. - 2 | 


Pꝛovided 
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zovided allo, That it ſhall be lawful to the Biſho Bangor, Moztvaries. 
Wa” St. Davids and St. Aſaph, and likewiſe to the 8 of LV 
Cheſter, to take ſuch Moꝛtuaries of the Pꝛieſts within their Disceſs ws tage 
and Juriſdi#tons, as heretofoze have been accuſtomed. Provided al of Priefts 
lo, That in ſuch Places where Yoztuaries have been accuffomed to Ber Nen, 
be taken of lels Ualue than ts afozcſard, That no Perſon ſhall te com: a Statue 
pelled to pay in any fuch Place any other Boztuary, 02 moze for any *** $f. 2 
Yortuary than hath been accuſtomed, ne that any Boztuary in ſuch „ 6. Ats 
Aace ſhall be demanded, taken, received oz had of any Perſon oz „are taken 
derlons exempt hy this Ack, no2 in any wile contrary to this Ac, upon £21008. 
Pain afoze limited. Scar. 27 H. 8. c. 6. of Range 
* St. Aſaph, and a Recompence given in li : Ys va; Lp W 
on. _ this 9 and for ae certain N N Materie of peers ger * 


ſhip of Oriel Coll. Ec. | | 
Fozaſmuch as divers and manp the Ring our Sovereign Lozd's 26 H. 8. 15. 
Suhjets, inhabiting within the 2rchdeaconty of Richmond in the Wehdeacon- 
County of York, be, and cf long Time have been fore and grievouny 27,0 
erated and impoveriſhed by the JParſons, Gicars and others, ſuch as 
have Benefices and Spiritual Promotions within the fame, as by 
taking of every Perſon, when he dyeth, in the Name of a Penſicn 
02 of a Poꝛtion, lometime the Pinth Part of all his Goods and Chat- 
tels, and fometiine the Third Part, to the open and manifeſt Im⸗ 
poveriſhing of moſt of all the Ring's peo? Subje#s inhabited and 
decreaſing within the ſame, 
Wherefo2e be if oꝛdeined, enafed and effabliſicy by the Ging our 
Sovereign Lozd, the Lozds Spiritual and Tempozal, and the Com- 
mons in thts pꝛeſent Parliament éſtembled, and by the Atithozity of 
the ſame, that from the Feat of St. Mark the Cuangelift next com⸗ 
ing, no manner of Spiritual ÞPerton, oz others now having, oz that 
from the ſaid Feaft ſhall have any manner of Benecfice, oz other Sxi- 
ritual Promotion within the ſaid Erchdeaconry, ſhall in no wiſe ask, 
{cvy, demand 92 take, after the Occcafe of any Perſon oz Perſons, 
any ſuch Po2tions 92 Peiiſiens, noz, any other Demand oz Duty in penalty for 
the Name 02 Lieu of the fame, upon pain to incur luch Dangers, irg con. 
Fozkeitures and Penalttes, as be contained in the Statiite of Pꝛo⸗ + as — 
viſo2s, made the five and twentieth Pear of the Reign cf our moſt 
Noble J2zogenito? Bing Edward the Third: But that all and every 
the King's Sukjets of the fatd Archdeaconry, and their Executozs 
and Admintſtratos, from hencefo2th ſhall be oꝛzdered, intreated and #1 
uſed fo2 their Goods and Chattels after their Occeaſe, in like Ban- "ht 
ner, Fozm, Ozder and Condition, as is contatied in the Statute "Ft 
made in the Due and twentieth Year of our moſt noble and vito- 
rious Reign, f62 P2obate of Teſtaments, and none otherwiſe; anp 


luch Cuſtam, Büll, Compoſition, Pꝛelcription oz Ozdinance hereto⸗ + 
foe had, obtained 92 uſed to the contrary, within the afozelald Arch⸗ a 
deaconry, in any wiſe notwithſtanding. Stat. 26 H. 8. cap. 119. bf! 
As to Offerings, Oblations or Obventions, which are all the ſame, it ogerings, 1 
hath aiſo been enacted, Pꝛobided always, and be it enafed by the Au⸗ ap how oy 1 


thozty akozeſald, That all and every Perſon and Perſons which by 3 24.6. 
the Taus and Cuſtoms of this Realm ought to make oz pay their „ 13. 
Offerings, ſhail yearly from hencekozth well and truly content and 
pay his oz their Offerings, to the Parſon, Gicar, Pꝛopzietor, o: 

| Pppp 2 | their 


— 
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Offerings. their Deputies 02 Fermo2s of the Pariſh 0z Pariſhes where it hall 
\—VY fortune 02 happen him oz them to dwell oz abide: And that at ſuch 
four Offering⸗Days, as at any Time heretofoze within the ſpace gf 
four Years laſt paſf, hath been uſed and accuſtomed fo2 the Payment 
of the lame, and in Default thereof to pay fo2 the ſald Offeringg 
at Eaſter then next following. Stat. 2 & 3 Ed. 6. cap. 13. 
What Offer Under this Duty of Offerings, are comprehended not only thoſe ſmall 
Re bong, accuſtomary Sums commonly paid by every Perſon when he receives 
* the Sacrament of the Lord's Supper at Eaſter, which in many Places 
is by Cuſtom two Pence from every Communicant, and in London a 
Groat an Houſe, but alſo the accuſtomary Payments for Marriages, 
Chriſtnings, Churches and Burials ; theſe properly belong to the Par. 
ſon or Vicar of the Church where they are made, and are recoverable 
by Law in ſuch Places and Caſes only, where there is a Cuſtom for 
the Payment of certain Sums upon the Performance of theſe ſeveral 
Duties. | 
3 The Profits of ſome Churches alſo do conſiſt partly in Penſions or 
Corrodies, Annuitics, Portions of Tithes, Corrodies, Indempnities, Synodies and 
S. Proxies due and payable from other Churches or Perſons in reſpect 
thereof; Remedy to recover which is given by the Statute following. 
34 0 35 Hs. (Uhere the Archbiſhops, Biſhops, Archdeacons, and the other Ec- 
1 cleſiaſtical Perſons, of both the Pꝛovinces of Canterbury and York, 
Portions to Within this Realm of England, have heretofoze in the Right of their 
Se bimope, Churches, had and received out of the late Yonaſteries, Abbathies, 
- Pꝛiozies, Nunnertes, Colleges, Yolſpitals, Hotifes of Fryars, and 
other Religious and Eccleſiaſtical Pouſes and Places now dif: 
ſolved, and out of the Manozs, Lands, Tenements, and Heredita- 
ments belonging to the ſame, divers Penſions, Jv2tions, Cozro⸗ 
dies, Indempnities, Spnodies, P2toztes, and other Pzofits : And 
where alſo in the Parliament begun and holden at Weſtminſter the 
Eight and twentieth Day of April, in the One and thirtieth Year of 
the Reign of our Sovereign Lo2d Henry the Eighth, by the Gzace of 
GOD, King of England, France and Ireland, Defender of the Faith, 
and of the Church of England, and alſo of Ireland, in Earth the Su⸗ 
pꝛeme Head, It was ozdained and enaſted by the Authoztty of the 
Parliament, That as well the ſaid late Bonaſteries, Abbathies, 
Pziozies, Nunneries, Colleges, Poſpitals, Houſes of Fryars, and 
other Religious and Eccleſiaſtical Poules and Places, with the Ma⸗ 
nors, Lands, Tenements, Hereditaments, and other PDꝛofits be- 
longing unto the ſame late Ponaſteries, Abbathies, Pꝛiozies, and 
other Religious and Eccleſiaſtical Pouſes and Places as then were, 
oz then hereafter ſhould come unto the Ring's Highneſs Pands, 
ſhould be veſted, deemed and adjudged in the atual and real Pol⸗ 
ſeſſion and Seiſon of the King's PDighnels, his Heirs and Suc⸗ 
ceſſoꝛs: | 
8 Saving to all and every Perſon and Perſons, and Bodies Poli⸗ 
Perſons, and tick, and their Peirs and Succeſſoꝛs, and the Heirs and Succeſſozs 
Bodies Poli- gf all and every ok them, other then the late Abbots, Palozs, Ab⸗ 
e, Se. peſſes, Pziozefles, and other Eccleſiaſtical Sovernozs and Sovernel⸗ 
ſes of the ſaid late Monaſteries, Abbathies, Pꝛioꝛies, Nunnertes, Col 
leges, Poſpitals, Houſes of Fryars, and other Religious and Ecclelia- 
{ical Houſes and Places, and their Succefſors, and the Succeſſoꝛs ot 
every ofthem, and ſuch as pꝛetend tobe Founders, Patrons o: D 
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of ſuch Monaſteries, Abbathies, Pꝛiozies, Nunneries, Colleges, Pot wenfions, 
pitals, Douſes of Fryars, and other Eccleſiaſtical Houſes and Pla⸗ 1 
ces, 02 ok any Manozs, Meſſuages, Lands, Tenements, 02 other : 
exeditaments belonging to the lame, oz to any of them, their 
Heirs and Suücceſſoꝛs, and the Peirs and Succeſloꝛs of every ſuch 
Founder, Patron 02 Oono?, and the then Abbots, Pꝛioꝛs, Abbeſſes, 
noꝛeſſes, and other Eccleſiaſtical Sovernoꝛs and Soverneſſes of ſuch 
onaſteries, Abbathies, Pꝛiozies, Nunnertes, Colleges, Hoſpitals, 
Houſes of Fryars, and other Religious and Eccleſiaſtical Houſes and 
Places, which then hereafter ſhould happen to be diſſoved, ſupp2efſed, 
renounced, relinquiſhed, kozkeited, given up, oz come to the King's 
ignels, and luch as pꝛetend to be Founders, Patrons, oꝛ Dono2s 
of ſuch Monaſteries, Abbathies, Pzfoztes, Nunnertes, Colleges, 
hoſpitals, Houſes of Fryars, and other Eccleſiaſtical Houſes and 
Plates, 02 of any Yano2s, Meſſuages, Lands, Tenements o2 other 
Hereditaments to the lame belonging, o2 to any of them, their Heirs 
and Succeſſoꝛs and the Hetrs and Succeſſoꝛs of every of them, ali ſuch 
Right, Title, Claim, Intereſt, Poſſeſſion, Rents, Charges, Annuities, 
Leaſes, Ferms, Offices, Fees, Livertes, Livings, Portions, Penſions, 
Cozrodies, Commons, Spnodtes, Pꝛoxies, and other Pꝛofits which 
they 92 any of them have, claim, ought, may oꝛ might Have had in 02 
to the Pꝛemiſſes, o: to any Part oz Parcel thereof, in ſuch like 
Manner, Foꝛm and Condition, to all Intents, Reſpefs, Conſtru⸗ 
dions and Purpoſes, as if the fare Ack had never been had ne made, 
Gents⸗ſer vices, Rents⸗ſeck, and all other Services and Suits only 
except) as by the ſame A# among divers other Things therein con⸗ 
tained moꝛe plainly is ſhewed, and may appear. 8 
And yet notwithſtanding the ſald general Saving contained in the Arehbimops, 
ſaid Ad, the ſaid Archbiſhops, Biſhops, Archdeacons, and other Eccleſt⸗ . denied 
aftica! Perſons of both the ſaid Pꝛovinces of Canterbury and York, be p22 la Fen: 
and ſithin the making ok the ſaid Ac Have been diſturbed and dented of 
the having, receiving and gathering of the laid Penfions, Poztions, 
Cozrodies, Indemmties, Spnodies and Pꝛoxies, with other Pꝛo⸗ 
fits belonging unto them, by divers of the Fermozs and Occu⸗ 
plers ok great Part and Parcel of the laid Manozs, Lands, Te⸗ 
nements and Hereditaments of the ſaid late Monaſtertes, and other 
Ccclefiaſtical Houſes and Places, 62 being Parcel of the Poſſeſſi⸗ 
ons of them, and have no direck mean to obtain, recover, oz come 
to the ſame, not only to their great Piurt and Damage, but alſo 
like to g20w, and be to the great Loſs and Oiſheriſon of the King's 


 Bajefty, concerning his Firſt⸗kruits and Tenths: 


Foz Refo2mation wjcreof, be it ozdained, eſtabliſhed and enacked 
by the King's Dighnels, with the Aﬀent of the Lozds Spiritual and bor Botar 
Temporal, and the Commons in this pꝛeſent Parliament afſem- enagcg. 
bled, and by the Authouty of the ſame, That if any Perſon oz 
Perſons being Fermoz oz Occupter of any Manozs, Lands, Tene⸗ 
ments, Parſonages, Benctices, oz other Hereditaments of any of 
the ſain late Moitaſteries, 92 Eccleſiaſtical Houſes 02 Places, oz be- 
longing to them, oz any of them, by the King's Highneſs Gift, 
Gant, Sale, Exchange oz otherwiſe, out of which Pꝛemiſſes any 
luch Poztions, Penſions, Cozrodies, Indemnities, Spnodieg, 
Moxies, oꝛ any other Profits, have been heretofoze lawfully going 
vitt, anſwered oz paid to any of the Archbiſhops, Biſhops, Arch- 
ee os Deacons 
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Menſions, Deacons and other Eccleſtaſtical Perſons aboveſatd, do at any Tim 


Sec. 


after the firſt Day of pril next coming, wilkully deny the Pay. 


ment thereof, at the Days of Payment- heretofore accuſtomed 


Archbiſhop, 


of any of the ſaid Penſions, Poztions, Coprodies, Indem. 


ties, Spnudies, Pꝛories, 02 any other Profits, whereof the 
laid Archbiſhops, Eiſhops, Archdeacens, 02 ether Ecclenaſicat 
Perions were in Poſſeſion, at 62 within ten Years next befgze 


Oc. to mak 1 | | 
« the Time of the Tifſolution of any ſuch MWonafteries, oz other 


Proreſs a 


gainſt them. Ecclcſiaſtical Pouſes 92 Plates, that then it ſhall be lawful £02 the 


Proceſs at 
the Common 


Law. 


Proviſo upon 
the King's 

Gift or Sale 
for Lives or 


Years. 


ſame Archbiſhops, Eiſhops, Archdeacons, 62 other Eccleſiaſtical Per⸗ 
ſons afozeſatd, being lo denied to be latisſied and pald thereok, and 
having Right to the ſame Thing in Demand, ts. make ſuch 020. 
ceſs as well againſt every ſuch Perſon and Perſans as ſhall ſg deny 
Payment of the ſame Penſion, Poztions, Cozrodies, Pꝛoxies, Jy: 
vemnities, Synodirs, oz any other P2efite, which ot Right ought 
ta be paid, as is afozeſald, as again the Church oz Churches 
charged with the ſame, as heretokoze they have lawfully done, and 
as by, and accobing to the Laws and Statutes of this Realm they 
may now lav fully do, fo2 the true Payment and Recovery theregf: 
And if the Party Dekendant be lawfully Tonvii in any luch Sutt, 
Canſe 02 Matter, acco2ding 4a the Ecclefaſtical Laws; then the 
Party Plaintiff ſhall have and recover againſt the Party Dekendant 
the Thing in demand, and the Galue thereof in Damages, with 
his Coſts i62 his Suit. 5 

And be it further ozdained and enacked by the Authozity afozeſald. 
That if it foztune the Cauſe 62 Hatter of Cartance between any of 
the ſaid Parties be determinaule at the Common Jam, that then 
the Party grieved to ſue fo2 his Recovery and Remedy therein at 
the Common Law: And if the Party Defendant foztune to be, by 
the Courſe of the Cominon Law, fawrully condemned to the Party 
Plaintiff; then the ſaid Party laintiff hall libewile have and re: 
cover againſt the }Iarty Oekendant the Thing in demand, and the 
Jalue theres! in Damages, with bis Coſts fo? his Suit. 

1329vived alway, and be it caafed by the Authozity aſozelald, That 
all and ſingular ſuch of the ſatd Arch-thops, Bityzops, Archdeacons, 
and other Eccleitaftical Jerions, which have Right oz Title to 
claim, demand, oz enjoy any of the laid Penſions, Poztions, Coz⸗ 
rodies, Indemnities, Spnodies 62 JÞ20orics againſt any Perſon oz 
Perſons, to whom the King hath made, oz hereakter ſhall make in 
CUriting under Seal, any Sale, Gift, Ozant, oz Leaſe, fo? 
Term of Life 62 Lives, oz Pears, of any of the laid Manozs, Lands, 
Tenements, Parſonages, Benekices, and other Pereditaments, 
charged, oz chargeable to 62 with any of the laid Penſions, Pozꝛtions, 
Cozrodies, Indemmttes, Synodies oꝛ Pꝛoxies, and alfo hath cove- 
nanted, granted, p20miſed oz agreed, 02 hereafter ſhall covenant, 
grant, pꝛomiſe oz agree, by the ſald TUrtiting to acquit, diſcharge, 


02 ſave harmleſs the ſame Perſon 02 Perſons, of ail Penſions, 


Poztions, Coꝛrodies Indemnities, Spnodies and Pꝛoxies, going 
out of the Pꝛemiſſes oz any Parcel thereof, as be oz fall be men⸗ 
tioned in the ſame Writings oz any of them, ſhall ſue fo2 their Be 


medy and Recovery thereof in the Court of the Augiaentations cf 


the Revenues of the King's Crown, and not eifetnhere ; And that 
the Party Defendant having any ſuch Oliicharge, being convented, 


called 02 ſued to any other Court 62 Place, oz bekoze any other 
| 3 Judge, 
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Judge, fo any the Cauſes aboveſaid, Hall be diſcharged and dil Suits cz 
miſſed out of the fame Court o2 Place without any Thing paping Sa 1 
fo2 the ſame, by the only ſhewing fozth any of the ſaid Writings, LA "= 
ſealed under any of the King's Seals, pꝛoving oz declaring the King | . 
to have covenanted, pꝛomiſed 62 agreed to acquit, diſcharge oz ſave FE 
harmlels the laid Party Defendant thereof, as is afoxcſaid; any 40 
thing contained in this Ai to the contrary notwithſtanding, stat. 34 
& 35 H. 8. c. 19. | | 

And in Caſes when any of theſe Duties were due from any Re- Theſe Duties 
ligious Houſe ee and the King did of new incoporate a So- how payable 


ciety, as Dean and C rom now 


apter, and give to them the whole Site of Corporati- 
ſuch Religious Houſe, with all Manors, Lands, Tenements and Here- ons. 
ditaments Parcel thereof; ſuch Duties are duc and payable from the 

new Corporation, and if a Corporation be ſurrendred or diſſolved by 

the Death of the Members, and the King doth incorporate them by 

a new Name, an Annuity before payable by the ſaid Corporation is 

not determined. Tr7n. 32 Elis. the Biſhop of Rocheſters Caſe, 2 Au- 

derſon 106. Eſpecially theſe Duties remain by Vertue of the afore- 

ſuid Statute, becauſe they were in Ee at the Time of the making 

thereof, and not extinguiſhed by the Surrender of the Religions 

Houſes ; for their Corporations were not diſſolved by their Surrender, 1 
until all the Religious Perſons had relinquiſhed their Houſes and Ha- 1 
bits. Triu. 2 Fac. in the Exchequer, The King and Dr. Forth's Caſe, | 


Davis, P. I. li 


G MAR Ll. ll 


Tithes, Mortuaries, Oblations and other 44 
Church-Duties, in what Courts to be ſued | 
for. 4 
Am come now to ſpeak to the Second Queſtion with reſpect to the WhatReme- Wt 


Profits belonging to an Eccleſiaſtical Benefice, ig. what Remed 5 3 1 
the Law hath given the Owner for the Recovery of them, or Satif. * . 
faction for them, being detained. Fi 

Theſe Profits do conſiſt of Tithes of all Sorts, or other Recompence Of what they Al 
for them, Penſions Mortuaries, Offerings (called alſo Oblations and it. 5 10 
Obventions) under which are comprehended all cuſtomary Payments 1 
for Marriages, Chriſtenings, Churchings and Burials, and have been and | 
yet are recoverable in the Eccleſiaſtical Court, as is notorious. Theſe 
Courts anciently were thought ſufficient to compel, by Church Cen ſures, 
the Laity to render unto Churchmen their ſeveral Dues; but tho' ſuch 
Reverence then was given to the Cenſures of the Church, yet Ways 
were found out to vex the Incumbents by reafon of their taking their f 
Tithes &. gig. By Scire Facias, and Actions for Goods taken away, . 
Ge. Whereupon it was enacted, (Whereas Wirits of Scire Facias 1 
have been granted to warn Pꝛelates, Religious and other Clerks, n. 1 
tu anſwer Oilmes in our Chancery, and to ſhew if they have ann ß i 

2 | Thing, 
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Special A- 
verment, &c. 
of Lay Cat- 
tle. 1 R. 2. 
c. 14. 


Thing, oꝛ can any Thing ſay, wherekoꝛe luch Dilmes ought not to 
be reſtoꝛed to the laid Demandants, and to anfwer as well to us ag 
to the Party to ſuch Dilmes: That fuch TWrits frem Hencefo2th be 
not granted, and that the }P2oceſs hanging upon ſuch Tarits be ad. 
nulled and repealed, and that the Parties be dilmiſſed from the Se⸗ 
cular Judges of ſuch Manner of Pleas: Saving to us our Right 
ſuch as we and our Anceſtozs have had, and were wont to have of 
Reaſon, Jn Witneſs whereof, at the Requeſt of the ſaid Pꝛelates 
to theſe pꝛelent Letters we have ſet our Seal. Dated at London 
the 8th Day of July, the Pear of our Reign of England the 18th, and 
of France the 5th. Star. 18 E. 3. c. 7. 

(And afterwards it was enaRted thus :) It is accozded, that at what 
Time that any Perſon of the Poly Church be dꝛaun in PPlea in the 
Secular Court koz his own Tythes taken, by the Name of Goods 
taken away, and he which is ſo dzawn in Plea maketh an Exception, 
02 alledgeth that the Subſfance and Suit of the Bulitieſs is only 


upon Tythes due of Right and of Peſſeſſion to his Church, oz to 


21 H. 8. c. 6. 
of Mortua- 
ries. 


27 H 8. c. 20. 
againſt Sub- 
ſtraction of 
Tithes. 


another his Venelice: That in luch Cafe, the general Averment 
ſhall not be taken, uit hout chewing ſpectaily how the ſame was his 
Lay-Cattle. 1 Rich. 2. c. 14. | 

After this, no Statute was made about the Profits of the Church, till 
Stat. 21 H. 8. c. 6. was made about Mort uaries, which is ſet down e. 
51. But this Law was made to the Prejudice, rather than to the 
Advantage of the Church, and at a Time when divers other Laws 
were made for the leſſening the Power and Intereſt of the Clergy, to 
the great Abatement of that Reverence which People had to the 
Clergy and Cenſures of the Church, ſo that it was thought neceſſary 


to enact as followeth. | 8 
Fozalmuch as divers Numbers of cvii-difpoſed Perſons inhabited 


in ſundzy Counttes, Cities, Towns and Places of this Realm, 
having no Reſpet to their Duties to Almighty God, but againſt 
Right and good Conſcience, having attempted to ſubſtrac and with: 
hold in ſome Places the whole, and in ſome Places great part of 
their Tythes and Oblations, as well perional as pꝛedial, due unto 
God and Holy Church, and purſuing fuch their deteſtable Eno2mitics 
and Injurtes, have attempted in late Time paſt to diſobey, contemn 
and deſviſe the Pꝛoceſs, Laws and Decrees of the Eccleſiaſtical 
Court of this Realm, in mote temerous and large Manner than 
before this Time hath been ſeen 2 Foz Refo2mation of which ſaid 
Jujuries, and fo2 Unity and Peace to be p2eſerven amongſt the 
King's Subjets of this Realm, aur Sovereign Lozd the King be⸗ 
ing ſuprꝛeam Head on Earth under God, of the Church of England, 
willing the Spiritual Rights and Duties of that Church to be pꝛe⸗ 
ſcrved, continued and maintained, hath oꝛdained and enacked by 
Authority of this pꝛeſent Darliament, That every of his Subjects 
al this Realm, England, Ireland, Wales ana Caleis, and arches of 
the lame, accoding to the Eccleſiaffical Yaws and Oꝛdinances of his 
Church of England, and after the laudable Uſes and Cuſtoms of 

their Pariſh, oz other Place where he dwelleth, oz occupieth. ſhall | 


ylcld and pay his Tythes and Dfferings, and other Duties of Holy 


Church, and that fo2 ſuch Subſtrations of any ok the laid Tythes, 
Dficriuns, oꝛ other Duties, the Parſon, Uicar, Curate, oz other 


Party in that behalf grieved, may by due Pꝛocels of the King's 
4 Ectleſiaſtical 
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Eccleſiaſtical Laws of the Church of England, convent the Perſon o: Suits for, 
Jerſons offending vefoze His D2dinary, o2 other competent Judge of ei utch Du⸗ 
this Realm, having Authoztty to hear and determine the Right of Ao 
Tythes, and allo to compel the ſame Perſon oz Perſons offending, 
to do and yield their laid Duties in that behalf; and in cafe the O2- 
dinary of the Diocels, oz his Commiſſary, oz the Archdeacon oz his 
Official, 62 any other competent Judge afozeſatd, foz any Contempt, 5 
Contumacy, Diſobedtence, oz other Misdemeanoz of the Party De: | 1 
fendant, make Inkozmation and Requeſt to any of the King's moſt } 4 
honourable Council, oz to the Juſtices of the Peace of the Shire ins 
where ſuch Offendoz dwelleth, to afliff and ald the lame Ozdinary, 1 
Commiſſary, Archdeacon, Offictal oz Judge, to ozder oz refozm any 9 
ſuch Perſon in any Cauſe befoze rehearſed : That then he of the Wh 
King's ſatd honourable Council, oz ſuch two Juſtices of Peace, 
whereof the ane to be of the Quorum, to whom ſuch Tnfo2mation 862 
Requeſt ſhall be made, ſhall have full Power and Authozity, by Ger⸗ j 
tue of this At, to attach, oz cauſe to be attached, the Perſon 62 q | 
} 


an—_— == — Io Co 


Perſons againſt whom luch Inkozmation oz Requeſt ſhall be made, 
and to commit the ſame Perſon o2 Perſons to ward, there to remain 1 
without Bail 02 Mainpzile, till that he oz they ſhall have found ſuf. 1 
ficient Surety, to be bound by Recogntzance, oz otherwiſe befo2e the 1 
King's ſaid Chancelloz, o2 Juſtice of Peace, oz any other like Chan- 11 
cellor, 02 Juſtice of Peace, to the Uſe of our ſaid Sovereign Lo2d 17 
the King, to give due Obedience to the P2ocefſs, Pꝛoceedings, De⸗ 5 
trees and Sentences of the Ccclefiaſtical Court of this Realm 

wherein ſuch Sutt o2 Matter fo2 the Pꝛemiſſes ſhall depend oz be. 

And that every of the King's ſaid Counkellozs, oz two Juſtices of 

the Peace, whereof the one to be of the Quorum, as ts akbzeſatd, 
ſhall have full Power and Authozity by Uertue of this Aﬀ, to take, 
| receive and recoꝛd Recogntzances and Oblations in any of the Cauſes 
above waitten. 

? P2ovived alway, That this Act oz any Thing therein contained, Provic for 
ſhall not extend to any Inhabitant ok the City of London, foz oz _ 8 

concerning any manner of Tythe, ©ffering, 02 other Eccleſiaſtical 

Duty, grown and due fo be paid oz yfelden within the ſame City, 

becauſe there is another Oꝛder made fo2 the Payment of Tythes and 

other Duties within the ſaid City. 

PDꝛovided allo, That every Perſon and Perſons, being Party oz proviſo for 
Parties to any ſuch Suit, ſhall and may make and have his and lawful Acti- 
their lawful Ackton, Demand oz Pooſecutton, Appeals, Pꝛohibitions, TOO 
and all other their lawful Oefences and Remedies in every ſuch Prohibiri- * 
Stift, acco2Ding to the ſaid Eccleſiaſtical Laws, and Laws and ons, Se. 
Statutes of this Realm, in as ample and liberal Manner and Fozm | 
as they 02 any of them might have had, if this Ack had never been wt! 
made: Any thing in this Act above wzitten notwithſtanding. 

Pꝛovided always, and be it enaced by Authozity afozeſald, That Proviſo for 
this Act fo2 recovering of Tythes, ne any Thing therein contained, 1 1 Forug 
ſhall take Foꝛce and Effet but only until ſuch Time as the Ring's faſtiealLaws 
Dighneſs, and ſuch other xrrii Perſons which his Þighneſs ſhall 
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name and appoint fo2 the making and effabliſhing of ſuch Laws as i 
his Highneſs ſhall affirm and ratifie to be called the Eccleſiaſtical WM 
Laws of rhe Church of England: And after the ſaid Laws fo rattfien 1 
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578 The Clergy-Man's Law: Or, Chap. LIII. 
#ritz fo! and confirmed as is afo2eſatd, that then the ſaid Tythes to be pan 
2 Oe, to every Eccleſiaſtical Perſon, accozding to ſuch Laws, and none 
851 otherwiſe. Stat. 27 H. 8. cap. 20. 
WARE % Note, That the aforeſaid Statute doth not only extend to Tithes 
but alſo to Offerings, and all other Duties of the Church, and it is 
et in Force, notwithſtanding the laſt Clauſe” therein, for that the 
King and Thirty two Perſons by him appointed, never made and eſtg. 
bliſhed any Laws, to be called The King's Ecclcſiaſtical Laws, and 
this Statute is confirmed by Stat. 2 Ed. 6. cap. 13. 

Relief for After the aforeſaid Statute upon the Diſſolution of Abbies, G4. 
Fg Lay. Tithes, Cc. came to the King, and from him to divers Lay. People 
People. who by the Courſe of the Eccleſiaſtical Laws could not ſue for them 
in the Eccleſiaſtical Courts; and having at that Time no Remedy for 
them in the 'Temporal Courts, the following A& was made for their 

Relief. : 
32 H. 8. c. . TUhereas divers and many Perſons inhabiting in ſundzy Countries 
Preamble. and Places of this Realm, and other the King's Dominions, not 
regarding their Duties to Almighty God, and to the Ring our Sg: 
vereign Lozd, but in few Years paſt moze contemptuoufly and com: 
monly pꝛeſuming to offend and infringe the good and Wholeſome 
Laws of this Realm, and gractous Commandments of our ſaid 
Sovereign Lo2d, that in Times paſt hath been ſeen oz known, have 
not letted to ſubtrack and withdꝛaw the lawful and accuſiomed Tythes 


of Cozn, Hay, Paſturages, and other Sozt ok Tythes and Obla⸗ 


tions commonly due to the Owners, Pꝛopzietaries and Poſſeſſozs of 
the Parſonages, Gicarages, and other Eccleſiaſtical Places of and 
within the ſaid Realm and Oomintons, being the moze encouraged 


thereto, fo2 that divers of the King 's Subjects, Tring Lap⸗perſons 
having Parſonages, Utcarages and Tythes to them and their Peirs, 


oꝛ to them and tu their Heirs of their Bodies lawfully begotten, oz 

fo2 Term of Life 02 Years, cannot by the D2der and Courſe of the 

Eccleſiaſtical Laws of this Realm ſte in any Eccleſiaſtical Court 

fo2 the Wrongful wit holding and detaining of the ſaid Tithes oz 

other Duties, 102 cannot by the D2der of the Common Laws of 

this Realm have any due Remedy againſt any Perſon oz Perſons, 

their Heirs oꝛ Aſügns, that wongfully detatneth oz withholdeth the 

lame: By Occaſion whereof much Controverſy, Suit, Gariance 

and Diſcoꝛd is like to inſurge and enſue among the King's Subjecs, 

to the great Detriment, Damage and Decay ok many ok them, 

if convenient and ſpeedy Remedy therekoze be not had and p20- 
vided. „ 

Wherefo2e it is oꝛdained and enafﬀed by our ſatd Sovereign Lo2d 

* the King, with the Aſent of the Lozds Spiritual and Tempozal, and 

Tirhes be the Commons in this p2eſent Parliament aſſembled, and by the Au⸗ 

efecually thozity of the ſame, that all and ſingular Perſons of this his ſai 

Bealm, oz other his Dominions, of what Eſtate, Degree oz Colt- 

dition ſoever he oz they be, ſhall fully, truly and effecually divide, 

let out, yield, oz pay all and ſingular Tythes and Offerings afozc- 

ſaid, acco2ding to the lawful Cuſtoms and Uſages of the Pariſhes 

and Places where ſuch Tythes o2 Duties ſhall grow, ariſe, come 

ob be due. And in caſe that ſhall happen any Perfon o2 Perſons of 

his 02 their ungodly o2 perverſe Till and Wind, to. detain and with 


hold any of the ſaid Tithes oz Offerings, 02 any Part oz Parcel 
2 thereof, 
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Chap. LIII. The Complete Incumbent. 579 
thereof, then the Perſon oꝛ Perſons being Eccleſiaſtical oꝛ Lay-per- Suits foz 
fon, having Cauſe to demand oz have the ſaid Tythes o; Offerings, ithes,_&-- 
being thereby wꝛonged oz grieved, ſhall and may convent the Per- WOW 
ſons 02 Perſon ſo offending befoze the Oꝛdinary, his Commiſſaty, oz 

other competent Miniſfer oz lawful Judge of the Place where ſuch 

{Urong ſhall be done, accozding to the Eccleſiaſtical Laws: And in 

every ſich Cale oꝛ Yatter of Suit, the ſame O2dinary, Commiſſary, 

o2 other competent Miniſter oz lawful Judge, having the Parties o: 

their lawful Pꝛocuratozs befoze him oz them, ſhall and may by vir⸗ 

tue of this At proceed to the Examination, Hearing and Determi⸗ 

nation of every ſich Cauſe oz Matter o2dinarfly o2 ſummarily, ac⸗ 

coding to the Courſe and P2oceſs of the ſaid Eccleſiaſtical Laws, 

and thereupon may give Sentence acco2dingly, 

And in caſe that any of the Parties, fo2 any Cauſe oz Matter Coſts ſecu- 
concerning that Sutt, do appeal from the Sentence, Ozder and de- 7*% = vr- 
finitive Judgment of the ſaid Ozdinary oz other competent Judge, — 
as is afozeſaid, then the ſame Judge by vertue ok this Ac, fo2th- 
with upon ſuch Appellation made, ſhall adjudge to the other Party 
the reaſonable Coffs of his Suit therein befoze expended, and ſhalf 
compel the ſame Party Appellant to ſatisfy and pay the ſame Coſts 
ſo adjudged by compulſo2y Pꝛoceſs and Cenſures of the ſaid Laws 
Eccleſiaſtical, taking Surety of the other Party to whom ſuch Coſts 
ſhall be adjudged and paid, to reſtoze the ſame Coſts to the Appel- 
lant, if after, the principal Cauſe of that Suit of Appeal ſhall be 
zdjudged againſt the ſame Party, to whom the ſaid Coſts ſhall be 
vielden: And ſo every Dwdinary oz other competent Judge Eccleſia- 
ſtical, by vertue of this Ac, ſhall adjudge Coſts to the Party upon 
every Appeal to be made in any Suit oz Cauſe of Subtrackion oz 
Detention of any Tythes oz Offerings, oz in any other Suit to be 
made fo? 02. concerning the Duty of ſuch Tythes oz Offerings. 

And fiirther, be it enacted by the Authozity afozefatd, That if any per to 
Perſon o; Perſons, after ſuch Sentence definitive given agatnſf : Juftices 70 
them, obſtinately and wilfully refuſe fo2 to pay their Tythes, o2 ſuch Sende 
Sums of Money fo adjudged, wherein they be condemned fo2 the 

ſame, that then two Juſtices of the Peace fo2 the ſame Shire, 
whereof one to be of the Quorum, ſhall have Authozity by this Act, upon 
Inkozmation, Certificate oz Complaint to them made by TUriting by 


* * 
- 


the ſaid Eccleſiaſtical Judge that gave the ſame Sentence, to cauſe 


the lame Party ſo refuſing, to be attached, and committed to. the 

next Gaol, and there to remain without Bail 02 Mainpaiſe, till he o? 

they ſhall have found ſuffictent Sureties to be bound by Recognt: 

zance 02 otherwiſe, befoze the ſame Juſtices, to the Uſe of our So- 

vereign Lo2d the Ring, to perfozm the ſaid definitive Sentence and 
Judgment. 8 
Pꝛovided always, and be it enafed by the Authozity afozefatd, pen: dic 
That no Perſon oz Perſons ſhall be fued oz otherwiſe compelled to charged. 
yteld, give oz pay any Manner ef Tythes, ko: any Manozs, Lands, 
Tenements oz other Hereditaments, which by Laws o2 Statutes of 

this Realm are diſcharged oz not chargeable with the Payment of 

any ſuch Tythes, ; 1 B 

Pꝛovided alſo, and be it enacked by the Authozity afozeſatd, That p.c:;6 for 
this Ack noz any Thing therein contained ſhall in any wiſe bind the inbabitant, 
5245 EP 24442 | In: in London. 
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8 The Clergy-Maw's Law: Or, Chap. LIT: 
Don c - Inhabitants ot the City: ak london and Suburbs ot the ſame, in 
to pay their Cythes and Offerings nuthin the lame City auh Su. 


1 - 
. 


, . 
* 
* 


burbs otherwiſe than they aught oz ſhould have done bekoze the ma: 
king of this Iſt; any Ching in this At contained ta the contrary 
r: 100 i 56 oo Set {ore eee rr 
Remedy in nd be it further enaTed by. the Authozity akozeſald, That 
ral Conte Caſes, where any Perſon 82 Perſons Which noin habe, 2 whit 
for Perſons Herenfter ſhall have any Eſtate of Inheritance, Freehold, Term 
eite, Right oz Intereſt, of, in oz to, any Parſonage, Uicarage, Portion 
Penſion, Tythes, Oblatians, oz other Eccleſiactical 02: Spiritual 
Pꝛofit, which now be, oz which: hereafter mall be made Tempopal 
02 admitted to be, abide and go to o in Tempozal Hands and Lay 
Ales and P2ofits by the Law z Statutes of this Realm, ſhall here, 
_ after foztune to be diſſeiſed, dekazced, wꝛonged, oz otherwiſe kept 0) 
put from their lawful Inheritance, Eſtate, Seiſon,-Poſicfion,-©c. 
cupation, Term, Right oz Intereſt ok, in oz to the ſame, oz of, in 
o2 to any Parcel theresf, by any other Perſon oꝛ Perſons claiming 
o2 pretending to fave Intereſt 02 Title in oz to the ſame: That 
then fn all and every ſuch Caſe 82 Caſes, the Perſon oꝛ Perſons ſg 
diffeiſed, defo2ced, 02 Weongfully kept o2 put from his o2 their Right, 
02. Pofſeſſion, as is afo2e rehearſed, their Heirs, Wives, and ſuch 
other to whom ſuch Jnjury and Wrong ſþall be done oz committed, 
ſhall and may have their Remedy in the King's Tempozal Courts, 
oz other Tempozal Courts, as the Caſe ſhall require, fo2 the Reco- 
very, getting 02 obtaining of ſuch Inheritance, Eſtate, Freehold, 
Sciſon, Poſſeſſion, Term, Right oz Intereſt; by Mrits oziginal of 
Przc' quod reddat, Af. Bf novel difleiſin, Mortdanc*, Quod ei deforceat, 
CUrits of Dono? 02 othe r Crits oꝛiginal, as the Caſe ſhall require, 
to be deviſed and gronted in the King's Court ok Chancery, of e. 
very luch Parſonage, Gicarage, Joztion, Penſion, 62 other Þ2ofit 
talied Eccleſiaſtical oz Spiritual, fo to be demanded accoꝛding to 
the Nature and Cauſe of the Suit thereof, in like Manner and 
Pom as they ſhould, ought oz might have had of oz fo2 Lands, Te- 
netments, 02 other Pereditaments in ſuch Manner to be demanded: 
And that CUrits of Covenant and other CTUrits fo2 Fines to be le- 
vied, and all other Aſſurances to be had, made oz conveyed of any 
ſtich Parſonage, Gicarage, Poꝛtion, Penſion, oz other P2ofit called 
Eccleſiaſtical o2 Spiritual, as is afozeſaid, ſhall be hereafter deviled 
and granted in the ſaid Chancery, accoꝛding as hath. been uſed f9? 
Fines to be levied and Aſſurance to be had oz made, oz conveyed, of 
Lands, Tenements oz other Pereditaments: And that all Judg⸗ 
ments to be given upon any af the ſaid Writs oziginal ſo to be 
deviſed oz granted of oz foꝛ any the Pꝛemiſſes, 02 any of. them, and 
all Fines to be levied and acknowledged in any of the King's ſald 
Courts thereof, ſhall be of like Fozce and Effet in the Law, to all 
Intents and Purpoſes, as Judgments given and Fines levied of 
Lands, Tenements and Pereditaments in the ſame Courts, upon 
CUrits Oziginal theeefoze Duly purſued and pꝛoſecuted, albeit no ſuch 
Fo2m of Writs Daginal out ok the laid Court of Chancery have 
ä heretofo2e pꝛoceeded 62 been awarded. e r 
ein Re. Pꝛovided always, That this laſt Ai ſhall not extend noz be er 
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Mars af. - pounded to give any Remedy, Cauſe of Action v2 Suit in the Caf 


um 2 > 


| * — — * * 1 * — — — — „ pg 4 - * r 8 re —— OTE . — we 
F 0 0 ky * « ——— —— . b 9 
. n „„ ts, + : 
9 hap , b 4 1 Cit A, | | | > 
G 6 * . 6 4 * , « * a — * f 0 | 1 5 | * 
— 4 * . 1 5 2 ' — 4 Wo * * ue * 92.9. . a * 
| N DB iN | 


* 
* 
* 


* 
I ew, 


4 ͥ —2—AI— 2 „ — — ws 


Tempozal again} any Perſon o2 Perfong which, wall refuſe” oz: deny Suit *fox-. | 
to ſet out bis 1 their Tit | ll detain, 1 2 
fuſe to pay his Tythes o2 Offerings, oz any Parcel thereof : Tut 7 
that in all ſuch Caſes the Perſon oz Party being Eceleſiaftſcal a2 
Lay-perſon, having cauſe to demand 92 have the ſatd Tythes oz Ok⸗ 5 
frings, and thereby wzonged 02 grieve, ſhall take and have theit 
Remedy fo2 their ſald Tythes oz Offerings in every ſuch Caſe in 

the Spiritual Courts, accozding to the Ozdinance in the firſt Part 

of this Ac mentioned, and not otherwiſe ; any Thing herein 'er- 
pꝛeſſed to the contrary thereof notwithſtanding. Scat. 32 H. 8. c. 7. 


Note, That this Statute doth only extend to Tithes and Offerings; To. what 


Tithes the 


under which are comprehended, as is ſaid, all accuſtomary Payments * 


for Marriages, Chriſtnings, Churchings and Burials, but not to other tenqh. 
Church-Dutics, as Mortuartes, Penſions, Corodies, Proxies, &c. there- 

fore Lay-men have no Remedy for them in the Eccleſiaſtical Court by 

this Statute, not are the Clergy. advantaged by it, by Appeals or Sen- 

tences given, as in other Cafes, pig. Suits for Tithes and Offerings. 

But according to the Lord Coke's Opinion, this Statute. doth not only hat it ex- 
give Remedy in the 'Temporal Courts for Tithes, but for Penſions and tends to Pen- 
other Eccleſiaſtical or Spiritual Profit, whexe the Owner is diflciſed, ſions, &c. 
deforced, wronged or otherwiſe kept or put from the ſame, for that 

Tithes or other Ecelcſiaſtical Duties that came to the Crown, by the 

Statutes of 27 H. 8. 31 H. 8. 37 H. 8, and 1 Ed. 6. are by thoſe Statutes, 

and this of 32 H. 8. and of 10 2 Ph. and Mariæ, in the Hands of Lay- 

men Temporal Inheritances, and ſhall be accounted Aﬀets, and Hus- 

bands ſhall be Tenants by Curteſy, and Wives endowed of them, and 

ſhall have other Incidents belonging to Temporal Inheritances, only 

that they retain this Eccleſiaſtical Quality, that the Owner of them 

may ſue for the Subſtraction of the ſame in the Eccleſiaſtical Court, 


1 Inſt. 159. a. | e 77 5 
Note alſo, (though by this Statute. the Appellant ſhall pay Coſts of Where a 


Suit to the other Party) that it was ruled. that if Sentence be given 9 18 


in the Spiritual Court, and coſts taxed, and the Defendant brings an taxed. 
Appeal; yet if the Suit did not appertain originally, or properly to 
them, a Prohibition ſhall be awarded, as well to the Coſts as to the 
principal Suit; for that the Statute is to take Place only, when the 
Cauſe belongs properly to the Spiritual Court, Paſch, 7.Fac. Noy 137. 
Accordingly the Caſc was, that 4. Parſon of B. ſued for Tithes in the 
Eccleſiaſtical Court, and C. Rector of D. came in pro intereſfſe ſuo 
there, and ſaid, that the Lands for which Tithes are demanded were 
within his Pariſh, upon which they were at Iſſue; and this being found 
for him, Sentence was given for him. 4, appeals, Gc. and pending 
the Appeal, Coſts were aſſeſſed againſt him in the firſt Court according 
to this Statute, and Proceſs awarded againſt him. In this Caſe . 
(becauſe the Iſſue was triable only at Common Law) brought a Prohi- 
bition to the firſt Court from which he had appealed. But becauſe no 
Suit. was there depending, for that he had removed it thence by Ap- 
pea], a Conſultation. was awarded, and. held, that. they might well 
procced for the Colts, but if he had not removed his Suit by Appeal; 
4 Prohibition had been maintainable for him as to the Coſts, as wel} 
as the Principal, tho he was Party to the Libel, Paſch. 32 El. B. R. 
Tranſam's Caſe, 3 Groke 178. 1 Leouard 130̃ĩbͥVVł tf 
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Tho in the Recovery of Mortuaries, Penſions, Annuities, Proxies 


Portuaries, g. the Eccleſiaſtical Court is not aided by this Statute, as hath been 


Prohibition 
upon a Suit 
for a Mor- 


What Mor- 
tuaries were 
taken awa 
by the Sta- 


noted, yet theſe as other Church-Duties are recoverable in the ſaid 
es. Court, which appears as to Mortuaries, by Stat. 21 H. 8. c. 6. made 
for the ſettling and ending Differences about Mortuaries, which { 
before in Chap. 52, but to the Prejudice rather than the Benefit of the 
Clergy. 2 4 F 
ahr vi g. before the Stat. 21 H. 8. c. 6. was made, if Doubt 
did ariſe, whether there was a Cuſtom in a Place to have ſuch Things 
for a Mortuary, this was meerly tryable in the Spiritual Court by the 
Statute of Articuli Cleri, which ſaith, That where a Suit is fo2 a 
Moztuary, P2ohibition ſhall not be granted, Fiz2h. Nat. Breo. 51 6 
53. 10 H. 4. 2 & 13 Ri. 2. Furiſd. 20. Kelleway fol. 110. And 
when a Prohibition was granted, becauſe the Biſhop of Cheſter ſued in 
the Conſiſtory of Cheſter before the Commiſſary there, after the Death 
of a Prieſt of the ſaid Dioceſe, ſurmiſing, that by Cuſtom there, he 
ought to have for a Mortuary, after the Death of every Prieſt dying 
within the Archdeaconry of Cheſter, his beſt Horſe, or Mare, Bridle, 
Saddle, Spurs, his beſt Gown or Cloak, his beſt Hat, his beſt upper 
Garment under his Gown, his Tippet, his Signet or Ring, as due to 
him the ſaid Biſhop, and recites the Statute 21 H. 8. concerning Mor- 
tuaries. And the Plaintiff averr'd that there is no ſuch Cuſtom there, 
and that ſhe had paid a Mortuary to the Parſon of Bumbery ; Foes 
and Mhitlock were of Opinion, that a Prohibition ought not to be 
anted, and that it is not now grantable upon the Statute 21 U. 8. 
by reaſon that by the Proviſo therein, Mortuaries ſhall be paid in the 
Archdeaconry of Cheſter as before they have been accuſtomed, and ſo 
is out of the Statute, therefore the Cuſtom is triable in the Court 
Chriſtian ; yet becauſe Richardſom and Croke held the contrary, vis. 
that the Surmiſe to have a Prohibition was good, vg. that there is no 
| ſuch Cuſtom, and that it may be well tried at Common Law, for 
that the Statute appoints now what Mortuaries ſhall be paid, and that 
in the Archdeaconry of Cheſter, &c. ſuch Mortuaries ſhall be paid as 
have been accuſtomed, which they ſaid is iſſuable and triable at Com- 
mon Law, eſpecially as this Caſe is, the Plaintiff ſurmiſing, that ſhe 
paid the Mortuary to the Parſon of her Pariſh, and that there is no 
ſuch Cuſtom that ſhe ſhould pay it to the Defendant; therefore it was 
appointed that the Defendant ſhould plead or demur, and then the 
Court would give Judgment upon the Record before them. Mich.) 
Car. B. R. Margaret Hind and Epiſcopus Ceſtriæ, 1 Croke 237. So 
if any one be drawn into the Spiritual Court for any Matter contrary 
to the ſaid Statute, a Prohibition lies, as was reſolved in 16 Elia. 
Mich. 31 & 32 Eliz. B. R. White's Caſe. 3 Croke 151. 
So a Prohibition was moved for, where a Vicar ſued one in the Spi- 
ritual Court for a Mortuary, ſuggeſting that it was not due by Cu- 
7 ſtom to the Vicar, but to the Impropriator, and that he had paid it to 
the Impropriator, and that the Statute 21 H. 8, had taken away all 
Mortuaries, but only where they were payable by Cuſtom, and that 
Cuſtom is to be tried at the Common Law, not in the Eccleſiaſtical 
Court. But the Court refuſed to grant a Prohibition, and ſaid, that 
the Spiritual Court may hold Plea of Mortuaries, notwithſtanding this 
Statute, for the Statute only takes away ſuch as were not due by Cu- 


ſtom; but here tis agreed that it is due by Cuſtom; but they 75 
3 only 
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only in the Perſon to whom it ſhall be paid; and by Keeling and 
Mindham Juſtices, the Statute enacts nothing de Novo, but leaves Mor- 
tuarics to be paid as formerly ; and they being originally ſuable in the 
Spiritual Court, the incident Queſtion here of Property, ſhall not al- 
ter the Juriſdiction ; and they ſaid, that a Mortuary was due of com- 
mon Right at Common Law, without any Cuſtom, and that a Mor- 
tuary at Common Law was Secund ummelius animal, after the Lord's 
Heriot paid. Tin. 17 Car. 2. B. R. Mark v. Guilbert. 1 Siderfin 
263, ſame Caſe. 1 Keeble 919. Alſo a Prohibition was prayed to the 
Arches in a Suit there by Appeal, but begun in Lauda, where a Vi- 
car libelled, that after Debts and Legacies paid he ought to have a 
Mortuary, but did not lay any Cuſtom, becauſe ales and Cheſter are 
excepted out of the Statute, and the Suggeſtion to have the Prohibi- 
tion was, that no Mortuary hath been uſed to be paid there, which 
Plea was refuſed by the Spiritual Court ; but it appears not what was 
done in this Caſe, only tis ſaid, that the Court inclined, that no Suit 
can be in Wales on the Statute. Mich. 24 Car. 2. B. R. John and 
Loid. 3 Keeble 75. And it is ſaid, that if a Suit be commenced for 
a Mortuary in the Spiritual Court, no Prohibition ſhall be granted to 
ſtay their Proceedings, unleſs they proceed contrary to the Statute ; 
Parſon's Cbunſellor 359. But the Court granted a Prohibition Nift, 
upon Suggeſtion that there was no ſuch Cuſtom, and that the Court 
below had refuſed that Plea. Mich. 23 Car. 2. B. R. 2 Keeble 835. 
So the Cuſtom for paying any Mortuary being denied, and that Mat- 
ter ſuggeſted to the Court in order to obtain a Prohibition, it was 
ſaid by the Court, that Prohibitions have been granted, and alſo de- 
nied upon the like Suggeſtions, and therefore ordered that the Defen- 
dant ſhould take a Declaration in a Prohibition as to a Mortuary, and 
to try the Cuſtom at Law. Mich. 1 W. & M. B. R. Proud v. Piper 
3 Modern Rep. 268. | 
By the Opinion of the Lord Coke, no Mortuary is due by Law, 
but only by Cuſtom, which he ſays is proved by the Words of the Sta- 
tute of Circumſpecte agatis, which are, bi Mortuarinm dare conſ{ueuit, 
&. 2 1ſt. 491, the conſtant Courſe of Pleading in caſe of Mortuarics 
claiming them always to be due by Cuſtom, ſhews it always to be fo. 
10 H. 4. 1. 7 H. 6. 26. 16 H. 7. 5. And this Opinion ſeems to be 
ſtill further confirmed by Linwood in his Gloſs upon the Canon made 
by Himon Langham, which Canon is only a Confirmation and Expla- 
nation of one before made by Robert Miuchelſoy, where by the ſaid 
Canon the Reaſon of the Payment of Mortuaries is declared to be, 
as a Recompence to the Pariſh Church for the perſonal Tithes and 
Oblations not only paid by the deceaſed Party in his Life-time : There- 
fore Li nꝛvood ſays, where no Perſonal Tithes and Oblations have been 
ſubſtracted, but duly paid, the Second beſt Beaſt, (being the Mortuary 
directed to be paid by Canon) is not due by that Canon, but the Cu- 
tom of the Place in ſuch Caſe is to be reſpected; by which Words, 
he ſeems to refer the Payment of Mortuaries, not within the Reaſon of 
the Canon, to Cuſtom only. Linw. de Conſuctudine, c. Statutam v. Sub- 
trattionis. Mr. Selden tells us, that the Uſage anciently was (accord- 
ing to the Canons) to bring the Mortuary along with the Corps, when 
it came to be buried, and to offer it to the Church as a Satisfaction fer 
the ſuppoſed Negligence and Omiſſion the Defun& had been guilty of 
in not paying his perſonal Tithes; and from thence it was calle 
Corſe-preſent. Seldez Hiſtory of Tithes 287. , 
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It hath been alſo held, that ſuch a Right was veſted in the Parſon 


Suit. foz 


Penfton®9 to have the Second beſt Beaſt for a Mortuary, (where by Cuſtom, : 
Se, wn ] ; hh 
uas due) that he might ſeize it where-ever he could find it. 7 77 6, 


15 * 26. 16 H. 7. 5. And it is ſaid by ſome, that ſince the Statute 21 j7 
lie for Eg 8. c. 6, whereby Mortuaries are reduced to a Certainty to be paid in 
Money, that an Ad ion of Debt will lie upon the ſaid Statute in the 
Courts of Common Law, for Recovery of the Sum due for a Bor. 
tuary, although before that Statute Mortuarics were only recoverable 
in the Spiritual Courts; for although the Statute be only in the Ne. 
gative, yet if implies an Affirmative, that thoſe Rates ſet down in the 
Statute may be taken where by Cuſtom Mortuaries are due, ſo that 
the Statute has made it a Duty fixed in the Party, and then by conſe. 
uence the Law will give a proper Remedy for the Recovery of it. 
See Parſons Conticellor 359. But as I have never heard of any ſuch 
Action of Debt brought for a Mortuary, ſo I very much doubt whe- 
ther ſuch Action is maintainable, and rather think that it is not, but 
that it ſtill remains as a Matter ſuable for only in the Spiritual Court. 
See 5 Coke, de Fure Regis W gi fol. 40. If any Parſon, Vi- 
car, &c. ſhall demand and take for a Mortuary more than is allow- 
ed by the Statute, or ſhall convent any Perſon before any Eccleſiaſti- 
cal Judge to recover the ſame, he ſhall forfeit ſo much in Value as he 
ſhall take more than is by the Statute limited, and Forty Shillings 
more to the Party grieved, which ſhall be recovered by Action of 
Debt. See Coke's Entries 164, ſuch an Action brought. 
As to Penſions, Portions, Synodals, Gc. though the Court Chriſtian 
is not aided by the aforeſaid Statute of the 32 H. 8. yet as to ſuch 


viz, from the King, and Lay Poſſeſſors, the ſaid Court is aided by the 
Stat. 34 & 35 AH. 8. c. 19. 


ſiaſticks, were ſaved to them by a Saving in Stat. 31 H. 8. yet there 
was no Remedy for them in the Spiritual Court until this Statute, 


And if a Perſon aided by this Statute libels in the Eccleſiaſtical Court 
for a Penſion, Gc. which was never demanded by him, although the 
Statute ſaith, that where it is wilfully detiied, the Party ſhall be ſued 
in the Eccleſiaſtical Court, yet no Prohibition ſhall be granted for 
that Cauſe, for that the Suit appertains originally to that Court. Hill. 
6 Fac. B. R. between Bulbroke and Bridges, per Cur. Rolls 2 Abr. 


300. Nu. 8. | | 
Note, That this Statute gives Remedy only for Penſions, and other 


to be had by the Aid thereof, upon Suits for other Penſions, Gc. And 
it gives Relicf only for ſuch Payments, of which Biſhops and other 
Spiritual Perſons were in Poſſeſſion, at or within Ten Years next be- 
fore the Diſſolution of the Houſe to which the Thing belonged, by 
reaſon of which the Duty is demanded ; wherefore, ſuch Duties 


which have not been uſually 425 within Memory, are not now reco- | 

Saving in Stat. 31 H. 8. c. 17, by E- 

xchequer, or Chancery: ( Per But if they have 
9 


'verable, unleſs by the genera 
lifh Bill in the f 
been uſually paid, it will then be preſum 


that they were due and 


Note, That though the Portions, Penſions, Gc. belonging to Eccle- 
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paid at the Time of the Diſſolution, and ſo are recoverable with Suit fo2 
Penſions, 


Coſts and Damages by this Statute; whence it follows, that Biſhops, 


Gt. are not relieved by the Statute upon a Title ſhewed by Decd on- KN 


without Preſcription. 


And for other Penſions, and ſuch like Duties not ſaved by this Palins fre. 


Statute, but due commonly from Eccleſiaſtical Perſons, they are al- 8 8 by 
AT. 


ſo recoverable in the Spiritual Court: And though the Libel ſhews, 
how that Tam per realem compoſitionem quam per antiquam & 
laudabilem conſuetudinem, i pſe 27 predeceſſores ſui habuerunt & ha- 
bere conſueverunt annualem penfionem, &c. and ſo, as was urged, 
the Penſion is demanded upon Tempora! Grounds, Gc. Preſcrip- 
tion and real Compoſition ; yet Coke and the reſt of the Juſtices 
held, that a Prohibition ought not to be granted, for that the 
Party had Election to ſue for the ſame in the Spiritual Court, or 
at the Common Law, both the Parties being Spiritual Perſons: 
But they further ſaid, that if the Party ſueth once at Common 
Law for a Penſion, and ſhall after ſue in the Spiritual Court for 
the ſame, a Prohibition lies, becauſe by the firſt Suit he hath de- 
termined his Election. Trin. 10 Fac. C. B. Sprat and Nicholſon: 
Godbolt. Trin. 41 Eliz. B. R. Cbiliers Caſe. 3 Croke 675. And 
Popham and Fenner ſaid, that there would be a Difference where 
the Ordinary ordains a Payment as Judge, as in the Endowment of 
a Vicar ; there ſhall the Suit be in the Spiritual Court, and where 
the Patron and Ordinary make a Grant in the Time of Vacation, 
for there they charge as an Intereſt, and Gazdy ſaid, that for ſuch 
a Penſion, Suit may be either in the Temporal or Spiritual Court. 
Trin. 41 Elis. B. R. Colliers Caſe. 3 Croke 675. 20 H. 6. fol. 17. 
19 Ed. 3. Juriſdidt. 28. See more of this Matter in Chap. 57. 

If a Suit be to be brought for a Penſion, or other Thing due out 
of a Parſonage, (Fc. it ſeems the Occupier, though a Tenant, ought 
to be ſued; and if Part of the Rectory * in the Hand of the Owner, 
and Part in the Occupation of a Tenant, the Suit is to be againſt 
them both. Mich. 25 & 26 Eliz. C. B. Sutton and Bowſet s Caſe: 
Leonard 11: | 
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Vide Chap. 58. Statute 32 H. 8. and 2 & 3 Ed. 6. for the 
Payment of Tithes: What ſhall be a ſuf. 
ficient ſetting forth of Tithes: Double or 
treble Value for not ſetting forth Tithes, 

in what Courts to be ſued for. 


» & 3 Ed. 6. HE Statutes mentioned in the former Chapter not being thought 
2 1 ſufficient to enforce the Payment of Church Duties, and to 
force Pay- ſupport the Eccleſiaſtical Courts in the Recovery of them, it was fur- 
ment of ther enacted; Where in the Parliament holden at Weſtminſter the 
Chureb Pu- Fgurth Day of February, in the Twenty ſeventh Year of the Reign of 
; the late Ring of moſt kamous Memoꝛp, King Henry the Eighth, there 
was an Ack made concerning Payment of Tythes J2edial and Per: 

ſonal: And alſo in another Parliament holden at Weſtminſter the Four 

and twentieth Day of July, in the Two and thirtieth Pear ok the 


Reign of the laid King Henry the Eighth, another AX made concern 
ing true Payment of Tythes and Offerings; in which ſeveral Ads 


many and divers Things be omitted and left out, which were con⸗ 
Lentent and very neceſſary to be added to the ſame : In Conſidera: 
tion whereof, and to the Intent the ſatd Tythes may be hereafter truly 


paid, accoꝛding to the Mind of the Makers of the ſaid Acts, be it 


oꝛdained and enafed by the King our Sovereign Lo2d, with the Af: 
ſent of the Lozds Spiritual and Tempozal, and the Commons in 
this pꝛelent Parliament aſſembled, and by the Authozity of the ſame, 
That not only the ſaid Acts, made in the laid Seven and twentieth 
and Two and thirtieth Years of the Reign of the ſaid King Henry 
the Eighth, concerning true Payment ok Tythes, and every Article 
and Bzanch therein contained, ſhall abide and ſtand in their full 
Strength and Gertue; but alſo be it further enagved by the Authozity 
of this pꝛeſent Parltament, That every of the King's Subjects ſhall 
from hencckozth truly and juſtly, without fraud o2 Gutle, divide, let 
out, yield and pay all Danner of their Pꝛedial Tithes in their pꝛo⸗ 
per Kind, as they riſe and happen, in ſuch Manner and Fo2m as 
hath of Right been pielded and paid within Fozty Years nert before 
the making of this Ac, 92 of Right oz Cuſtom ought to have been 
paid: And that no Perſon ſhall from hencekozth take o2 carry away 
any ſuch o2 like Tythes, which have been ytelded oz patd within the 
ſaid Fozty Pears, oꝛ of Right ought to have been paid, in the Place 
092 Places tytheable of the ſame, befo2e he Hath juſtly divided oz let 
forth fo2 the Tythe thereof the Tenth Part of the ſame, oz other⸗ 
wiſe agreed fo2 the ſame Tythes with the Parſon, Atcar, o2 other 
Owner, Pꝛopzietoz o2 Fermo? of the ſame Tithes, under the Pain of 
Forfeiture of treble Galue of the Tythes lo taken and carried 


aways 
And 
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And be it alſo enacted by the Authozity afozeſaid, That at all Times Setting out 
whenſoever, and as okten as the ſaid Pꝛedial Tithes ſhall be due at 8, 
the Tything⸗time of the lame, it to be lawful to every Party to tiberty to 
whom any of the Tythes ought to be paid, oz his Deputy oz Ser- os the 
vant, to view and ſee their ſaid Tythes to be juſtly and truly ſet fozth „n. 8 
and ſevered from the Nine Parts, and the ſame quietly to take and 
carry away; and if any Perſon carry away his Coꝛn oz Hay, oz his 
other Pꝛedial Tythes, befoze the Tythe thereof be ſet fo2th, o2 wil- 
ſingly withdzaw his Tythes of the ſame, oz of ſuch other Things 
whereof Pꝛedial Tythes ought to be paid; oz do ſfop oz let the Par. 
con, Uicar, Pꝛopzietoz, Owner, oz other their Deputies oz Fer- 
m028, to view, take, and carry away their Tythes as is aboveſaid, 
by reaſon whereof the laid Tythe oz Tenth is loſt, impaired o2 hurt, 


that then upon due Pꝛook thereof made befoze tbe Spiritual Judge, 


02 any other Judge to whom heretofoze he might have made Com⸗ 
platnt, the Party lo carrying away, withdzawing, letting oꝛ ſtop⸗ 
ping, ſhall pay the double Qalue of the Tenths oz Tythe ſo taken, 
(oft, withdzawn oz carried away, over and beſides the Coffs, Char- 
ges and Erpences of the Suit in the ſame : The ſame to be recover- 
ed befo2e the Eccleſiaſtical Judge, acco2ding to the King's Ecclefiaftt- 
cal Laws. Stat. 2 & 3 Ed. 6. c. 112. 

As to this Statute of the 2 & 3 Ed. 6. in general, this is to be This Statuts 
noted, That it hath been uſually miſrecited, vis. thus, That on the often miſre- 
ath of November, 2 Ed. 6. it was enacted, Whereas the Parliament _ yer 
commenced 1 Ed. 6. and continued by Prorogation until the 4th of © 
November, 2 Ed. 6. But this Miſtake and Variance being moved in 
Arreſt of Judgment, it was not allowed, for that the Precedents were 
all in the ſame Manner, and in reſpect of the continual Uſe in the 
ſame Form, as the Plaintiff had declared; the Court ſaid, they would 
not alter it, for that was to diſturb all the Judgments that were ever 
given upon it in that Court. Paſch. 6. Fac. Oliver v. Collins, Brown- 
low and CGouldsborough, 1 p. 100, Mich. 1 & 2 Eliz. B. R. Delles v. 
Sanderſon, Dyer 171. Paſch. 18 Car. 2. B. R. Owen v. Evans, 2 
Keble 327, yet where the Plaintiff by his Declaration recited this Sta- 
tute to be made 2d November, Auno 2 & 3 Ed. 6. after the Verdict 
the Judgment was arreſted, becauſe the ſame Day could not be in 
Two Years of the ſaid King. Mich. 33 & 34 Elis. Langley v. Haines, 
Moor 302. | 

Secondly note, That the Two Clauſes of this Statute before men- It extends 
tioned do only extend to predial Tithes, not to mix'd Tithes, as Wool, only to Pre- 
Lamb, Gc. or ſmall Tithes. 1 Brownlow and Gouldsborough, 31. OT Ts. 
Therefore when a Plaintiff declared for Predial Tithes (for which he 
might well bring his Action) and for other Tithes alſo, as of 
Wool and Lamb (for which no Action did lie,) and upon Trial, 
the Jury found for all for the Plaintiff, 21g. as well for thoſe 
for which the Action was well brought, as for thoſe for which 
no Action would lie on this Statute ; and after Verdict this Exception 
was taken, and the Judgment thereupon arreſted, Tris. 8 Fac. Pain 
v. Nichols, 1 Brownlow and Gouldsborough 65, and what 'Tithes are 
held to be predial hath been already ſhew'd, Chap. 49. 

Thirdly note, That it hath been held, that this Statute gives Re- It extends 


medy, as well to the Laity as Clergy, by the Equity thereof, though $2 7 the 


not expreſly, and to the Farmers of both. Paſch. 3 Fac. C. B, Dag 


and Kent v. Penkeron, 2 Croke 70. Hill. 14 Elis. Moor p. 710. Trin. 


Rrrr 2 44 Elis. 
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Setting out 44 Eliz. Day v. Peckoell, Moor 915. Note alſo; that this Stat 
Tithee, Se. Söngeth ley one to ſet forth his Predial Tithes; therefore if _— 
ſon hath appointed one to collect bis Tithes, and he doth Licence , 
Pariſhioner to carry away his Corn without ſetting, forth the Tithe 
this Licence is void, and will not ſerve to juſtiſie the Neglect of (ot. 
ting the Tithe forth; per Curiam, Trin. 7. Fac. B. R. Brickindqy v. 
Dentrood, Noy 134. But if ſeveral Perſons have Right to the Tithe, 
of a Pariſh, to be divided amongſt them, the Pariſhioners by this Sta. 
tute are only bound to ſet forth the Tenth as is uſual, and not to di 
vide the Tenth again in Two or more Parts, according to the Right 
of the ſeveral Owners; and ſo it was adjudged, when Five Perſons 


joined in an Action of Debt upon this Statute, $tileman v. Cromer, 


— 228, So though a Pariſhioner be bound de Fare to reap or 


cut his Corn, Hay, &c. and further by this Statute to ſet forth the 


'Tithes ; yet having duly ſet them forth, he is not bound to watch or 
þ guard them from being ſtolen or eaten; but the Parſon is bound to 
ö carry them away in convenient Time; and if through his Neglect to 
„ carry them away, the Tithes be loſt or eaten with Cattle, he ſhall not 
| have Tithes again, and if that he ſues the Pariſhioners (who ſet them 
forth once duly) in the Spiritual Court, and he doth offer that Matter 
by Way of Plea there, and they in the ſaid Court will not allow 
thereof, a Prohibition lies. Trin. 30. Eliz. B. R. Bennet and Short- 
wright's Caſe, 2 Leonard 101. Hill. 15 Fac. C. B. Bridgman's Cafe, 
Noy 31. 
as 2 Words thereof appear, 2 Iuſt. 648. Alſo theſe Words, [as 
hath been of Right yielded, |] are to be intended of Tithes to be vield. 
cd in Specic within Forty Years, and the Senſe of the Words [oz of 
Right oꝛ Cuffom] is, or by rightful Cuſtom de odo Decimandi ought 


to have been paid, 2 Iuſt. 650. 
ö Ownerofthe By the Words of this Statute, every of the King's ſubjects ſhall truly 
I Tithes may and juſtly, without Fraud or Guile, divide, ſet out, yield, and pay, 
—— c. his Tithes; ſo that the Owner of the Land, not the Owner of the 
Tithes, by Law is bound to ſet the Tithes out, yet it is lawful for 
the Owner of the Tithes (by Force of this Statute) to be preſent to 

ſee that his Tithes be duly ſet out. 
Tithes fran- IF one ſets forth his Tithes, and takes them away again after he 
culently fer hath ſet them forth, an Action lies againſt him for treble Damages, 
orth, Se. for ſuch fraudulent ſetting forth, is as no ſetting forth within the In- 
tent and Meaning of this Statute, although that the Clauſe for treble 
Damages ſpeak nothing of Fraud. Hill. 7 Fac. B. R. Ford v. Pom- 
roy, Noy 126, ſame Caſe, 2 Brownlow and CGouldsborough 9 Hill. 5 
ac. C. B. Rocheſter v. Porter, Noy 152. Trin. 30. Eliz. Bennet and 


* 


3 Caſe, 2 Leonard 101. Hele and Fretendon's Caſe, 
Brownlow and Gouldsborough 1 p. 34. 2 Iuſt. 649. So if he ſells his 
Grain on the Land, and after by Command of the Vendee takes away 
the Corn, being ſevered, without ſetting forth the 'Tithe, the Parſon 
may ſue him upon the Statute, and ſhall not be compelled to ſue the 
Vendee, who may be unknown, and becauſe 'twas done to defraud. 
44 Eliz. B. R. Baker's Caſe, vouched in Rocheſter and Porter's 
Caſe, Noy 152. Hele and Fretendon's Caſe, Brownlow and Goaldsbe 
rough 34, and in Sprat and Heale's Caſe, 13 Coke 23. 2 Taft. 649. 
So when a Pariſhoner ſet forth his Tithes, and hindred the Parſon 


Tithes ſer 
forth, but 


eos on from carrying them away, and the Parſon libelled for the Tithes in 
them away. the Spiritual Court upon this Statute ; and the Defendant ſurmiſed, 


3 


that 


Note alſo, that this Statute of 2 Ed. 6. is an Act of Addition, 


) 
i 


* WM Yr. a tu . . „ 


| ſhall be ſued in the Court Chriſtian, for otherwiſe Miſchief would en- 


that he did not hinder him from having of his 'Tithes, but that he Dfctting 
did hinder him from coming for them one Way (which was the uſual gut- Tithes. 
Way,) but that he might come for them another Way; it was agreed. 
that this Ferns of the Parſon to carry away his Tithes made the 

cetting of them orth fraudulent, and no good and ſufficient Setting of 

them forth according to the Statute, by which it ought to be effectual ; 

ind the whole Court held, that his Surmiſe made as to the Way 


2 min fe. ow. fd) wm, woo — K 1 
— ——_ — —— — 5 — _— - 2 : 
n 4 _ — = 
C o 15 * * - err — 
8 Ry = — = —_ 5 — 
2 = * . — x 
8 2 * . ſ hy . r 4 
* — = 


was not material. 1 Bulſtrode 108, And if the Parſon's Way in ſuch + 
Caſe be ſtopp'd, he may ſue parity 9a in the Spiritual Court for the | 
Tithes upon the Statute, or only for ſtopping the Way; and if the 4 
Queſtion be, Whether the Way was ſtopp'd or not? And the Spiritual 3 
Court will not allow the Defendant's Proof, he ought to appeal, and 1 
not to have a Prohibition thereupon. Trin. 43 Elis. C. Y. Blackwell's | | | 


Caſe, 3 Croke 843. But Onere, as to the Denying of the Proofs in { 
ſuch Caſe by the Spiritual Court; for although it is to be admitted | 
that where the Spiritual Court hath a proper furiſdiction of the prin- wh 
cipal Matter, and another collateral Matter depending thereupon of i" 
Temporal Cognizance, is alſo neceſſary to be determined in adjudging 
upon ſuch principal Matter, there the Spiritual Court ſhall deter- 
mine ſuch incident temporal Matter, as a Thing without which the 
other cannot effectually be determined; yet in ſuch ſuch Caſe, the 
Spiritual Court ought to try ſuch temporal Matter according to the 
Rules of the Common Law to which it doth properly belong, and not 
by the Rules of the Canon or Civil Law, elſe they ſhall be prohibit- 
ed: So in this Caſe, though the Spiritual Court might try whether the i 
Way was ſtopp'd or not, yet Stoppage of Ways being Matter properly 1 | 
triable at Common Law, and only allowed to the Spiritual Court in 4.0 
this Caſe to be tried, as a Thing depending upon, and neceſſary to the 

Parſon's having and carrying away his 'Tithes, yet I conceive they 

ougt to proceed in Trial thereof, according to the Rules of Common 

Law, and to allow of ſuch Proofs as by that Law are allowable, elſe 

they ſhall be prohibited: See for this Matter. Trim. 4 Fac. B. R. 

Armiger Brown v. Wentworth, Telverton 92. Mich. 16 Fac. lata v. 

Conisby, Hobart 247. Hill 27 Car. 2. Richardſon v. Disborough, 3 

Keble 570. Trin. 2 V. & M. B. R. Shorter v. Friend & Uxor, 3 Mod. 

Rep. 283. See more concerning this Matter, Chap. 27. 

If the Queſtion be, Which of 'Two Ways is the uſual and cuſtomary Ifa Queſtion 
Way 2 This ſhall be tried in the Court Chriſtian, who have Cogni- be 4 id 
zance of Ways for carrying of Tithes. Hill. 6. Car. B. R. Halſey v. FW. 
Halſey, Zones 230. Mich. 14 Fac. B. R. Reynold and Newbery, Roll's 
1 Rep. 420, in which Caſe both of them are to be ſued for in the 
fame Action, if the Tithes be not ſet forth. And when it was object- 
ed, that when the Owner of the Corn divides the 'Tithes from the 
Nine Parts, they become Lay-Chattels, and that for the taking there- 
of an Action at the Common Law lies by Treſpaſs or Detinue ; and 4 by that 
therefore that there is not any Cauſe of Suit for them upon this Fiche, moe 
Statute in the Spiritual Court, and that a Prohibition lies, if there be. tain them, 
Court againſt the Party himſelf that ſet forth the Tithes, if he detains 
them, although the Parſon, if he would, might have his Remedy at 
Common Law, and that the Statute of 32 H. 8. cab. 7. proves it, for 
the Words thereof be, If any do not ſet out, oz do detain oz with⸗ 
hold his Tythes, ] (which is;to be intended after they; be ſet out) he 
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ſue to' the Parſon, in that the Owner might ſecretly ſet forth his 
| — Eithes; 
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De letting Tithes, ſo that the Parſon ſhould not know thereof, and afterwarg, 
out Ties. carry them away. Paſch. 40 Eliz. B. R. Leigh. v. Wood, 3 Croke 607 
ſame Caſe, Moor 912. Trin. 44 Elis. B. R. Hrat and Heals's Caſk 
13 Coke 23. Trin. 43. Eliz. C. B. Blackwell's Caſe, 3 Croke 843. Not 
only the Owner of the Corn may be ſued in the Spiritual Court, if he 
carries away the Corn before the Tithes be ſet forth, but alſo if 3 
Stranger carry it away before the Tithes ſevered, and that upon this 
Statute, Mich. 11 Fac. B. R. Kipping v. Swain, 2 Croke 324, ſame 
Caſe, 1 Brownlow 123, and fo it was at the Common Law before the 
Statute of 32 H. 8. For if Tithes were ſet out, and after carried awa 
by the Owner of the Land, the Rector might either ſue in the Spirt- 
tual Court for the Tithes, or bring an Action of Treſpaſs at Common 
Law. 10 H. 4. 2. 
tr after tbe. But after the Tithes be duly ſet forth by the Owner, vis. ſevered 
Tithes be ſe- from the Nine Parts, if a Stranger takes them away, the Parſon (who 
vered. in ſuch Caſe may not ſue the Owner) may ſue the Stranger at the 
Common Law only. Paſch. 43 Elis. B. R. Web v. Pets, Noy 44, 
and not in the Spiritual Court, Mich. 30 & 40 Eliz. B. R. Leigh v. 
Wood, Moor 912, fame Caſe, 3 Croke 607. 4 Leonard 7. Cliff v. Dug. 
ney, 2 Keb. 846. And at the Common Law, in this Caſe A 
may not ſue for treble Damages upon the Statute) he may have his 
Action of "Treſpaſs, for that the Tithes immediately upon the ſetting 
forth are in the Poſſeſſion of the Parſon; and by the Statute of 31 H. 
8. c. 7, he may have an Ejectione firmæ, which Action of Fjettione 
firme will (I ſuppoſe) lie for ſmall Tithes as well as for great Tithes; 
but an Action of Account will not lie in this Caſe. Mich. 14 & 15 
Eli. Totenham v. Beding field, Owen 35. Mich. 14 Car. 2. Berry v. 
Ae Wheeler, 1 Siderſin 92. But all this is to be underſtood in caſe the 
Tithess Tithes be ſet forth by the Owner of the Corn; for if the Tithes 
be ſet forth by a meer Stranger, this doth not ſettle any Property in 
the Parſon, ſo that he may have his Action of Treſpaſs ” th for taking 
of them away; and I conceive he may ſue the Owner for the Tithe in 
ſuch Caſe upon this Statute, either in the Temporal or Spiritual Court, 
for that a Stranger ſetting forth the Tithe, is as no Setting forth of 
the Tithe in Law. But if one, who hath no Colour of Title, ſows 
the Land, and ſets forth the Tithes, by this he is a Diſſeiſor, yet this 
is a good Setting forth of the Tithes for the Parſon, and puts the Par- 
ſon in Poſſeſſion of them; and if ſuch Perſon that ſo ſets them forth 
carries them away, he may be ſued for them upon the Statute ; and if 
the true Owner of the Land, or other Stranger, carries them away 
after they are ſet out, an Action of Treſpaſs lies againſt them. Hil. 
1 Car. Mountford v. Sedley, Jones 89, the ſame in 9 Bulſtr. 336. And 
ſo it is ſaid by Forres Juſtice to have been adjudged, that if one cuts 
the Corn, and another carries it away, an Action of Treſpaſs lieth 
againſt either of them, and ſo againſt a Servant. Paſch. 15 Car. 
March 22. ere | 1 55 
If a Parſon If the Tithes be ſet forth by the Owner of the Land, and another 
having no Parſon or Vicar that hath no Right to have them, carrries them away, 
Right car- claiming them in the Right of his Church, the Parſon or Vicar that 
away. ſuppoſeth himſelf to be injured, may ſue the Parſon or Vicar, who 
carried them away 'in the Spiritual Court, and no Prohibition ſhall 
be granted; for that the Suit is proper there, when the Right of the 


Tithes comes in Queſtion betwixt Spiritual Perſons, by the Statute of 


Circumſpecte agatis, made 13 E. 1. c. 1. and if Treſpaſs be an 
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4 to A 


ſuch Caſe, the Defendant, as is ſaid by ſome Books, may plead to the Ot etting 


Juriſdiction of the Court, 38 E. 3.6.6 E. 4. 3. 23 E. 4. 23, 24. Paſch. wing wy 


29 C. B. the Parſon of Tackmar's Caſe, 1 Leonard 58. 35 H. 6. 39. 
Bro. tit. Juriſd. 3. Mich. 11 Fac. B. R. 2 Bulſtr. I57. Mich. 5 Fac. 
Rolls 2 Abr. 310. mu. 1. Trin. 11 Fac. B. R. per Cur. ibid. uu. 2. 
& Mich. 14 Jac. Adams and Sir John Vavaſor v. Hubertſon, ibid. 
u. 4. Mich, 28 & 29 Eliz. between the Vicar of Pancridge and Bu: 
ſey, ibid. nn. 6. and Godbolt. Trin. 31 Eliz. Botham v. Cooper 3 
Crook 136. Mich. 29 & 30 Eliz. B. R. Sawel v. Wood, 3 Croke 71. 
and 1 Leonard 94. Trin. 30 Fliz. B. R. Gatehouſe and Pers Caſe, 
1 Leon. 128. Paſch. 2 Fac. C. B. Randal againſt Knolls, Ney 147. 
And if the Leſlee or Farmer of one Parſon takes away the Tithes, be- 
ing ſevered from the Nine Parts, ſuppoſed to belong to another Spiri- 
tual Perſon, and Treſpaſs be brought, though it hath been a Queſtion, 
whether he may juſtifie by a Leaſe of the 'Tithes made to him by an- 
other Parſon, and the Court ſhall be ouſted of the Juriſdiction, the 
Farmer being a Lay-man, 20 H. 6. 17. Br. Furiſdict. 86. Trin. Fac. 
B. R. per Cur. Roll's 2 Abr. 310. uu. 2, yet this Doubt hath been re- 
ſolved in the Affirmative, Hill. 43 El. Benefield and Fre, Gonldsbo- 
rough 149. Rolls 2 Abr. 310. nu. 5. And the Law is the ſame, if 
the Tithe ſet forth be taken away by the Servant of another 
Parſon ; by Richardſon, Mich. 3 Car. C. B. Comin's Caſe, Hetley 
60, 31 H. 6. 11. And the Law in this Cafe holds not only between Par- 
ſons and Vicars that have Cure of Souls actually, but alfo to other 
Spiritual Perfons, as between Appropriators that have it only habitu- 
ally, or between an Appropriator, and one that hath a Benefice with 
Cure, and with their Farmers and Servants. Hill. 43 Flis. Benefield 


and Feek, Gonldsborough 149. 

And it ſeems, this holds alſo between an Impropriator and another Perveenpar- 
Parſon or Vicar, though the Tithes belonginging to ſuch are a Lay- 3 
Fee, and the Impropriator a Lay-Man; for if the Bounds of a Pariſh the Parſon is 
come in Queſtion in the Spiritual Court, in a Suit between the Parſon ANN 
Impropriate and the Vicar of the fame Pariſh, as if the Vicar claims ſonageappro- 
all the Tithes within the Hamlet of D. within a Pariſh, and the priate a Lay: 
Parſon all the Tithes within the Reſidue of the Pariſh ; and the Que 
tion betwixt them is, Whether certain Lands whercof the Vicar claims 
the Tithes, be within the Hamlet of D. or not? Yet becauſe this is 
between Spiritual Perſons, 218g. between the Parſon and Vicar, al- 
though that the Parſon be a Lay-Man, and the Parſonage appropri- 
ate a L.ay-Pee, yet this. ſhall be tricd in the Spiritual Court, and no 
Prohibition granted. H.. 15 Car. B. R. between Toes and Mright, 
per Cur. Roll's 2 Abr. 31 2. un. 7. Hill. 43 Elis. Benefild and Fef, 
Gorldsborough 142. Roll's 2 Abr. 310. un. 5. Yet an Action of Treſ- 
paſs was brought by a Parſon againſt his Vicar for taking of Tithes; 
and on the general Iſſue, the Jury gave a ſpecial Verdict, and 'twas 
adjudged for the Vicar. Trim. 36 Elis. C. B. Kigham v. Beaſt, Owen 58. 

After the Tithes are duly fet forth, he to whom they belong 
is bound in convenient Time to carry them away; otherwiſe the Owner Action for 
of the Land may have his Action of the Caſe againſt him for ſuch e 
Neglect. Hill. 15 Car. C. B. Doctor Bridgman's Caſe, Noy 31. Hill. 

1 Car. Mounford v. Sedley, 3 Bulſtrode 336. Trin. 21. Fac. B. R. 
Miſeman and Denbam's Cafe, Codbolt 329. But then the Plaintiff to 


maintain ſuch Action ought to give the Owner of the Pithes Notice 


that the Tithes were ſet forth. Mich. 13. Cars Ghaſe vi Ware; Rolls 1 
5A _ 
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1 
— 


Ot ſetting 


* 


out Tithes. (though only the Canon, not 'Temporal Law. obliges to give Notice, 


Concerning 
treble Value 
forfeited. 


Spencer's Caſe, Noy 19.) But Notice of ſetting out of Tithes is need. 
ful to be given only in ſuch Caſe, to entitle the Party to have his 
Action, if they be not carried away in convenient Lime. Trin. 1 JP, G 
M. C. B. Anonymus, 2 Ventris 48. If after the 'Tithes are ſet out 
and Notice thereof given to the Parſon, he ſends his Servant for them 
but the Pariſhioner threatens the Servant, and will not ſuffer him to 
carry them aivay, and after that the Parſon leaves them a long Time 
to remain upon the Ground, whereby the Pariſhioner's Graſs is dam. 


nified, yet no Action lies againſt the Parſon in this Caſe until a new 


Requeſt made to him to carry his 'Tithes away. Trin. 15 Car. Lee v. 
Rujſell, Rolls 1 Abr. 109. But though the Action lies for not car- 
rying away predial Tithes, as Corn or Hay, yet 'twas doubted whe- 
hos it lay for not taking away of Tithe-Cheeſe, or other mix'q 
Tithes. Trin. 21 Fac. B. R. Wiſeman and Denham's Caſe, Godbolt 
329, the ſame Caſe, Roll's 2 Rep. 128. And it ſeems to be, that if 
Tithes ſet forth remain too long upon the Land, &'c. the Owner of 
the Soil may take them Damage-Feſant ; but then being ſued for 
them, he to juſtifie muſt ſet forth how long they had remained before 
he took them; and when they ſhall be ſaid to remain too long, tis 
triable by the Jury. Hill. 1 Car. B. R. Moumtford v. Sidley, 3 Bul- 
ftrode 336. Hill. 1 Car. B. R. Stillman v. Chanor, Latch 8. 
Predial Tithes not being ſet forth duly and effectually, as aforeſaid, or 
agreed for, by the former of the before- mentioned Clauſes in the Sta- 
tute 2 & 3 E. 6. the treble Value thereof is forfeited. Concerning 
which treble Value, Two Queſtions have been: Firſt, To whom in 
ſuch Caſe the ſaid Penalty is given. Secondly, In what Court it 
may be recovered. As to the firſt, ſome have thought that the treble 
Value was given to the King, it not being by expreſs Words in the 
Statute limited to any one, Savi/ 63. But the contrary hath been ad- 
judged, that this Penalty is given to the Party grieved. 2 Zzft. 650. 
Mich. 11 Fac. C. B. the Dean and Canons of Miudſor v. Web, God- 
bolt, Mich. 39 & 40 Eliz. B. R. Bedle and Sherman's Caſe, 3 Croke 


608. 13 Coke 48. Coke's Entries 162. Moor 710. Paſch. 3 Fac. J. R. 
Dag. and Kent v. Penkevon, 2 Croke 70. And the Reaſon of theſe 


Judgments ſeems to be, that though all Forfeitures at Common Law, 
as alſo Forfeitures given by Act of Parliament by Reaſon of any Of- 
fence committed againſt the publick Juſtice of the Nation, and not 
appointed to any particular Perſon, ſhall be to the King as the Head 
and Fountain of Juſtice, and thereby ſuppoſed: to be the Perſon of- 
fended and injured by ſuch Offence ; yet when a Forfeiture given by 
Act of Parliament appears not to be intended meerly as a Puniſhment 
for the Offence committed, but as a Recompence to ſome particular 
Perſon injured, for the Damage he hath thereby ſuſtain'd; in ſuch 
Caſe, though no particular Perſon be by ſuch Statutue expreſſed to 
have the Penalty and Forfeiture, yet the Party damnified ſhall have 
it as a Recompence and Satisfaction for the Damage he hath ſuſtained 
by the Offence and the Forteiture and Penalty given by this Statute 
hath been expounded to be as a Satisfaction intended for the Tithes 
ſubſtracted, therefore to belong to the Perſon whoſe Right it is to have 
ſuch Tithes. Paſch. 29 Eliz. Moor 238, Doctor Bonham's Caſe, 8 Co. 
119. b. Hill, 40 Eliz. Moor 710. But the Statute being prohibitory, 


the Party not ſetting forth his Tithes, may be fined to the King, upon 
X | | DRE: an 
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r. G43. Mich. 1652. B. R. Linifton and Maurice, Stile 3, 
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an Information or Indictment, as was ſaid; Mich. 40 & 41 Eliz. Moor 
ork Paſch. 26 Elig. Savil. 62. Th 4 | ? es 7 

The next Doubt hath been, in what Court the treble Value is ro- 
coverable. As to which, Two Points have been reſolved: Firſt, That 
the Owner or Tenant of the Tithes may ſue for the treble Value in 
the King's Temporal Courts by Action of Debt. Paſch. 3 76 C. B. 
Dag and Kent v. Penkevon, 2 Croke 70. Paſch. 39, or Hill. 40 Eliz. 
Bedle v. Sherman, 3 Croke 608. Hill. 7 Fac. B. R. Ford v. Pomroy; 
126, Secondly, That a Suit for treble Value may not be brought in 
the Spiritual Court. Trin. 44 Elis. B. R. Sprat and Heale's Caſe, 13 
Coke 23, and Bedle and Sherman's Caſe, 13 Coke a7. And if the 
Owner of the Tithes doth demand the treble Value by Suit in the Spi- 
ritual Court, a Prohibition lies. Mich. 11. Fac. C. B. the Dean and 
Canons of Vindſor v. Web, Godbolt, Mich. 8 Fac. C. B. Parker's 
Caſe. Brownlow and Gonldsborough 7. And when a Sentence defini- 
tive was given in the Eccleſiaſtical Court for the treble Value; and a 
Prohibition was thereupon prayed, though the Court doubted whether 
a general or ſpecial Prohibition ought to iſſue, and whether the Court 
Chriſtian after a definitive Sentence could divide their Sentence, or the 


Execution of it; yet at length it was reſolved, that the Prohibition 


ſhould be, that they ſhould not protced to the Execution of their 
Sentence, as to the treble Value. Hill. 11 Fac: Gerey's Caſe, Moor 873: 


And though in the Spiritual Court, upon a Libel grounded upon this 


Statute, the Sentence be, that the Plaintiff ſhould recover the ſingle 
Damages, and the ſame be ſet in certain, & #/terins quod reruperet 
duplicem valorem, which is alſo by the ſame Sentence ſet in certain, 
yet a Prohibition will be granted, becauſe the Damages to be given in 
that Court are exceeded in ſuch Sentence; for though in ſuch Sentence 
it be not expreſly ſaid that treble Damages ſhall be recovered, yet it 
doth amount to as much if the Words of the Sentence be joined to- 
gether : Wherefore in ſuch Caſe it was directed; that a ſpecial Prohi- 
bition, -in which the Statute and the whole Matter was to be men- 
tioned, ſhould be awarded. Hi. 11 Fac. C. B. Baldwin and Gerey's 
Caſe, Godbolt 341. And thus, by the Expoſition of this Clauſe giving 
treble Damages, the Common Law Courts have the 'Trials of Cauſes 
of Tithes originally, to the great Grief of the Civilians, and no leſs 
Benefit and Advantage of the Clergy, and other Proprictors of Tithes. 
However, the treble Value for Tithes not duly fet forth is not re- 
coverable by Bilt-in the Exchequer-Chamber ; for when a Bill was 
exhibited there upon this Statute for the treble Value; it was clearly 
holden by the Court, that the Bill did not lie upon the Matter, for 
that there ſhall be no Suit or Proceedings, actording to the Order of 
the Exchequer-Chamber, in Caſes of Conſtience upon any Penal Sta- 
tute ; but the ſame may be ſued for in the Court of Pleas in the Ex- 
chequer. Trin. 30 Eliz. in the Exchequer, 3 Leortard 304. Mich: 33 
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& 34 Eliz. Langley v. Haiues, Moor 302. Yet it is ſaid by Keeling; - 


that the treble Value given by this Statute is a Duty trebled by the 
Statute, and not a bare Penalty only. Paſch. 21 Car. 2. Moreton v. 
Hopkins, 2 Keble 502. And a Bill being brought in the Exchequer, 
and a Demurrer to it, for that the Plaintiff had not thereby demand- 
ed the ſingle Value, it being a Bill of Diſcovery only to enable the 
Plaintiff to ſue for and recover the treble Value, the Court over-ruled 
the Demurrer, for that Tithes were ſuable for in this Court before 
the Statute: But a Cre is made of this Caſe by the Reporter, be- 
| S ff |  eanſe; 
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cauſe, as he ſays, i is contrary to the common Practice and Uſa 
the So 10 e : Bll without 5 that = Plaintif + 
\Y > contented to receive the ſinglo Value only, Paſch, 13 Car. 2. in Sac. 
az 11460 el Deer v. Mgr, Hardres 190. And in an Engliſh Bill in this 
5 Court, the Plaintiff need got to ſet forth particularly his Title to the 
| 'Tithes, no more than in Action of Debt upon the Statute; as if a Vi- 
car be Plaintiff, he need not ſet forth whether he claims the Pithes by 
Preſcription or Indowment, but efpecially if the Pefendant admit the 
Plaintiff's Right to have the Tithes, and inſiſts upon ſome other Mat- 
ter, as Payment, Gc. that will ſupply the Defects of the Bill, though 
tis faid to have been aftep ruled contrary. Hill. 14 & 15 Car. 2, in Scao- 
car. Stone v. Ludloe & at. Hardres 321. Mich. Anno Dom. 1658. in 
Scaccar. Burton v. Honey, Hardres 130. And the Plaintiff ought to make 
Proof of the Value of the 'Tithes, as what Cattle had been depaſtured 
in the Place where, &c. Trim. 1655. in Scaccar. the Attorney-General 
v. Strazte, Hardres 4. | | 
Not in all Nor may a Recompence, according to the fingle Value of the 
Caſes in the Tithes ſubſtracted, be recovered in all Caſes in the Court of the Ex- 
Exchequer. chequer; for when the Queſtion was moved there, Whether an Im- 
propriator that is to pay an annual Rent to the King for his Impropria- 
tion in the Name of a Tenth, ſhall have the Privilege of the Exche- 
quer to ſue for Tithes there as the King's Debtor, 21g. for the ſingle 
Value thereof? The Barons were of Opinion, that he ſhould not; for 
upon the ſame Reaſon (ſaid they) every one who is to pay any Tenths 
or Firſt Fruits, ſhould draw another who ſueth him into the Exche- 
quer, and ſo all Controverſies concerning Tithes and Parſonages ſhould 
be drawn thither, which would be a great Prejudice to the Spiritual 
Courts. But Egerton Solicitor vouched Chnier's Caſe, where the King 
gave a Parſonage to a Prior in Frankalmoign, and the Tithes therecf 
being withdrawn, the Prior impleaded him who withdrew his 'Tithes 
in the Exchequer; and in that Caſe it was holden, that the Prior 
ſhould have the Privilege, for the King is in Danger to loſe his Patro- 
nage, or rather his Founderſhip, if the Rectory be evicted. Gent. Ba- 
ron laid, the Tenant of the King in Chief, or he who pays firſt Fruits, 
or he who holds of the Queen in in Fee-Farm, ſhall not have in that 
Reſpect Privilege. Mich. 32 Elis. in the Exchequer, the Dean and 
Chapter of JVind/or's Caſe, 2 Leonard 146. MATER 7 
By:% 4 Note that in a Clauſe in the Statute of 2 & 3 Edi 6. it is enacted, 
El. 6. cap. 13. That if any Perſon do ſubſtract oz withdzaw any Manner of Tythes, 
| Obventions, Pꝛoſits, Commodities, o2 other Duties befoze mentian⸗ 
ed, 02 any Part of them, contrary to the true Meaning of this Af, 
02 of any other Act heretofoze made, that then the Party ſo ſubfrat: 
ing oz withdzawing the ſame, may oz ſhall be convented and fued in 
the King's Eccleſiaſtical Court by the Party from: whom the ſame 
p:ocer in Wall be fubſtrated o2 withdzawn, to the Intent the King's Judge Ec: 
the Eccleſi: Cleſiaſtical ſhall and may then and there hear and determine the ſam? 
ſtical Courts. Accozding to the King's Ecclefiaſtical Laws. And that it ſhall not 
be lawful unto the Parſon, Uicar, Pꝛapzietoz, Owner, oz other 
their Fermozs oz Deputies, contraray to this Act, to convent o ſu? 
ſuch Withholder of Tythes; Obventions, and other Duties akozec⸗ 
ſaid, befoze any other Judge than Eccleſiaſtical; And if any Arch⸗ 
biſhop, Biſhop, Chancello2, oz other Judge Eccleſiaſtical, give any 
Sentence in the fozeſaty Cauſes of Tythes, Obventions, Pꝛoſits, 
Emoluments, and other Duties afozeſatd, oz in any of them, (and 
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no Appeal ne Pꝛohibition hanging) and the Party condemned do not De ferting 
obey the lald Sentence, that then it ſhall be lawful to every ſuch 9 
Judge Eccleſtaſtical to excommunicate the ſaid Party fo as atoze con? 
demned and diſobeying ; in the which Sentence of Ercommunication, 

if the ſaid Party ercommunticate wilfully ſtand and endure ſtill er- 
tommuicate by the Space of Fozty Days next after, upon Denun⸗ 

ciation and Publication thereof in the Parfſh Church, oz Place 02 

pariſh where the Party ſo ercommunicate is dwelling oz moſt 

abiding, the laid Judge Eccleſiaſtical may then at his Pleaſure 

ſignifie to the King in his Court of Chancery, of the State and Con- 


dition of the laid Party ſo ercommunicate, and thereupon to require 


Pꝛoceſs De Ecommunicato capiendo to be awarded againſt every ſuch 
Perſon as hath been fo excommunicate. Stat. 2 & 3 Ed. 6. cap. 13. 

Yet 'tis ſaid, that if a Copyholder of the King's Manor pretends Where the 
Preſcription for a Modus Decimandi againſt a Parſon, the Right of 7*ch<quer 
Tithes ſhall be tried in the Exchequer, and a Prohibition was granted the Suit 
to the Eccleſiaſtical Court in ſuch Caſe. Paſch. 7 Fac. in the Exche- contra. 
quer, 4 Leonard. And when the Caſe was, that J. S. was Parſon of 
a Church, and 4. Vicar, and the King Patron, the Court ſaid, the 
Debate between the Parſon and the Vicar for the 'Tithes ought to be 
in the Exchequer by Eusliſh Bill, or by Action in the Office of Pleas: 

Paſch. 29 Elis. in the Exchequer, 1 Leonard 59. Trin. 30 Fliz. in 
the Exchequer, 3 Leonard 204, Alſo *tis ſaid, that where a Prior 
is the Kings Debtor, or ought to have Tithes of another Spiritual 
Perſon, he may chooſe to ſue for the Subſtraction of his 'Tithes, either 
in the Eccleſiaſtical Court, or in the Exchequer, and yet the Perſons 
and Matter alſo were Eccleſiaſtical; for ſeeing that the Matter by a 
Mean concerneth the King, he may ſue for them in the Echequer as 
well as in the Eccleſiaſtical Court, and there ſhall the Right of 'Tithes be 
determined. 38 A. pl. 20, vouched by 5 Co. de Fare Eccleſiaſtico, fol. 16. 

And in the late Times of Rebellion, when Eccleſiaſtical Courts were 
ſuppreſs'd, and upon that Reaſon Tithes were equitably ſued for in Ee%ti 
the Exchequer, becauſe at that Time there was no Remedy for other ſuppress d. 
than predial Tithes, and in effect none for them, when they were of 
ſo ſmall Value, that the treble Value thereof being recovered would 
not anſwer the ſubſtracting them, and reimburſe the Coſts of Suit; 
and ſince the Reſtoration of the Church and its Juriſdicton, the Uſe of 
ſuing in the Exchequer before, and an ill Opinion of the Manage- 
ment of the Eccleſiaſtical Courts, have cauſed Perſons grieved to ſue 
more frequently in the Exchequer by Exgliſh Bill; yet it is ſaid, that 
before the Statute Tithes were anciently ſued for in the Court of Ex- 
chequer. Hardres 190. Tithes alſo by Engliſh Bill may be ſued for 
in Chancery, but not for the Forfeiture of the treble Value; but an 
Action of Debt upon the Statute of 2 E. 6. lies not in the Sheriffs 
Court by Juſtices. Mich. 20. Car. 2. B. R. Biſhop v. Corbet, 1 Le- 
ins 153. 2 Keb. 416, 420. Yet thoſe that want to be relieved for 
their 'Tithes detained, do not take Sanctuary in theſe Courts, becauſe 
the Law doth not ſufficiently enable the Eccleſiaſtical Courts to give 


Remedy for all Sorts of Church Duties; for though they may not re- 


cover there the treble Value by Force of the firſt Clauſe of this 
Statute, yet by the ſccond Clauſe thereof before mentioned, 
they ſhall recover the double Value of the Predial Tithes in the 
Spiritual Court, .and no Prohibition will lie; for that is given by the 
expreſs Words of the Statute; and ſo it was adjudged in Marwond's 
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De ſetting Caſe in the Exchequer, and in the Common Pleas. Mich. 21 Jar 
IRA, the Dean and Canons of Wind/or and Webb's Cafe, Godbolt, Tyin. ,, 
Elis. B. R. Sprat and Heal's Caſe, 13 Co. 24. And Coke upon Fa, 
Clauſe of the Statute ſaith, that the Reaſon why the double Value 
Sc. is by this Branch ta be recovered in the Eccleſiaſtical Court 


whereas by the former Branch the Parſon at the Common Law ſhall 


recover the treble, is for that in the Eccleſiaſtical Court he ſhall re. 
cover the Tithes themſelves ; and therefore the Value recovered in the 
Eccleſiaſtical Court is equivalent with the treble Forfeiture at the 
Common Law. And upon the Words, [Beſides the Coſts, Charges 
and Expences, 8c.] he addeth, that the Suit in the Ecc leſiaſtical 
Court is more advantageous than the Suit for the treble Value at the 
Common Law: For at the Common Law he ſhall recover no Coſts, 
but he ſhall recover in the Eccleſiaſtical Court Coſts and Expencez, 
Co. 2 Inſt. 651. | 
If the Tithes But now whereas Coke ſaith to this Effect, That not only the double 
themſelves Value of the Tithes ſubſtracted, Oc. ſhall be recovered in the Eccle- 
a ſiaſtical Court, but the Tithes themſelves ſhall alſo be rocovered 
berecovered there; a Doubt ariſeth, How the double Value of the 'Tithes, and 
- 3 alſo the Tithes themſelves, (viz.) a Recompence for them, according 
Court, to the ſimple Value thereof, ſhall be recovered; (big.) Whether by 
one and the ſame Suit, or by an After-Suit, (when the double Value 
hath been firſt recovered) according to the ordinary Courſe of Pro- 
ceedings in the Eccleſiaſtical Court for Tithes ſubtracted, &c. before 
this Statue was made. And the Reaſon of the Doubt is, Becauſe when 
a Parſon having grounded his Libel upon the Statute of 2 Ed. 6. and 
obtained a Sentence in the Eccleſiaſtical Court to recover the ſingle 
Damages, which was ſet in certain, and farther the double Value 
which was alſo ſet in certain, a Prohibition was granted per 
Curiam, becauſe the Spiritual Court in effect gave treble Damages, 
Hill. 11 Fac. C. B. Baldwin and Girrie's Caſe, Godbolt 341. As to 
which, I conceive, that Coke's Meaning is, that only double Damages, 
but alſo a Recompence for the Tithes themſelves ſhould be recoyer- 
ed in the ſame Suit, otherwiſe he could not ſay, that the Value re- 
covered in the Eccleſiaſtical Court is equivalent with the treble For- 
feiture at the Common Law: But then I conceive, that the Libel 
muſt be framed accordingly, (vig.) not to be grounded only upon 
the Statute, and then upon a Sentence anſwerable to ſuch a Libel, a 
Prohibition will not be granted, altho' that in Baldwin and Girrie's 


Caſe the Libel and Sentence being only grounded upon the Statute, 


the Prohibition might be granted. 98 
ä But if with double Damages an 
If nothing covered for the Tithes themſelves, according to the ſingle Value there- 


beſides the f, in the Spiritual Court; yet beſides the treble Value of them, nei- 


treble Value O ' 
isto be reco- ther the 'Tithes themſelves, nor any other Recompence for them, 


. 55 he can be recovered in the Temporal Courts; becauſe, though as Fiz- 
Com. Herbert holds in his Nat. Breo. fol. 3o, that before the Stat. 18 Ed. 3. 
c. 7. the Right of Tithes were determinable in the Temporal Courts 
at the Election of the Party, yet now by the ſaid Statute, the Tem- 
poral Court is wholly debarred of the Juriſdiction thereof, See 
Coke's Fifth Part de Jure 1 co. And therefore in all. Suits 
upon Stat. 2 & 3 Ed. 6. c. 13. the Tithes are never demanded, but 
the Action is only perſonal, grounded meerly upon a Contempt againſt 
the Statute, for not ſetting forth the Tithes; and for that Reaſon it 1s 
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Denne A 


Coſts a Recompence may be re- 


held, 
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held, that no Action lies againſt Executors upon this Statute, the Of fetting 
Action being grounded on a perſonal Wrong, which dies with the Teſta- ut 2 
tor, but Executors may have an Action upon this Statute for Tithes 
not ſet forth in the Time of their 'Teſtator, by the Equity of the Sta- 
tute, 4 Ed. 3. c. 7. by T wiſden Juſtice. Mich. 14. Car. 2. B. R. in 
the Caſe of Holl v. Bradford, 1 Sid. 88, the ſame Caſe, 1 Keble 344. 
Raymond 52. Paſch. 21 Car. 2. Juſtice Morton's Caſe, 1 Vent. 3o, 31. 


Complete {ncumbent. 


* 


| Yet where a Suit was continued againſt Executors in the Spiritual 


Court for double Damages, a Prohibition was denied. Mich. 15 & 
16 Car. 2. B. R. Wilks and Ruſſel, 1 Keeble 682. Raymond 95, ſame 
Caſe, 1. Siderfin 181. Where tis ſaid, the Judges were of Opinion 
that the Prohibition ſhould be granted, and that a Plaintiff ſhall only 
recover his Tithes in the Damages, and ſhall not demand them again 
by any Suit after a Recovery of the treble Value. Paſch. 3 Fac. Sir 
Richard Campion v. Hill, 1 Brownlow and Gomldsborough 86, ſame 
Caſe, Zelverton 63. 

As beſides the treble Value of the Tithes not ſet forth, the Plaintiff Damages 
ſhall not recover any Thing for the Tithes themſelves in the Temporal nd <otts _ 
Court, ſo ſhall he not there recover other Damages or Coſts, for that the 4 t void 
Statute doth not give them by expreſs Words; wherefore when in an Exrer. 
Action of Debt for Tithes upon 207 Debet pleaded, the Jury found 

nod Debet 781. and for the Reſidue 107 Debet, and Damages aſſeſ- 
d at 1d. and Coſts at 40. the Plaintiff to avoid Error releaſed the 
Damages and Coſts, and had Judgment for the Debt. Trix. 44 Eliz. 
Day v. Peckoel, Moor 915. Paſch. 3 Fac. in the Exchequer-Cham- 
ber, Day and Kent v. Penkevon, 2 Croke 70, and Fenkins 316. 

And as the Plaintiff in an Action upon this Statute doth not recover 
Coſts, ſo neither hath the Defendant Coſts in caſe of Nonſuit or Dif- 
continuance; for when a Plaintiff having brought Two Actions was 
nonſuited in one, and diſcontinued the other, by the whole Court it 
was denied that the Defendant ſhould wave Coſts either by Statute 8 
Elis. or 4 Jac. c. 13. upon this Reaſon, that the Plaintiff, if he had 
recovered, ſhould have had but the treble Value without Coſts. Mich. 
7 Fac. B. R. Cox v. Small, Noy 126. But now by the Statute 8 & Moe by 
9 V. z. c. 11. where the ſingle Value or Damages found by the Jury 9 . . . 
ſhall not excced the Sum of Twenty Nobles, the Plaintiff obtaining Cotts are 
Judgment after Plea pleaded, or Demurrer, ſhall recover his Coſts of Sen. 
Suit; and if the Plaintiff ſhall become nonſuit, or ſuffer a Diſcontinu— 
ance, or a Vredict ſhall paſs againſt him, the Defendant ſhall recover 


his Coſts. 
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* CHAP. IV. 


Small Tithes and other Church Duties, hoy 
to be recovered. Suggeſtions to obtain Pry. 
hibitions, how made and proved. Modus 
Decimandi, if ſuable for in the Spiritua] 


Court. 
Small 1 the Two firſt Clauſes of the Statute 2 & 3 Ed. 6. . 13, 
Hm mentioned in the laſt Chapter, do give Remedy only for Pre- 


in Spiritual dial Tithes, and the latter of them only in the Spiritual Court; yet 
Se the ſaid Statute gives Aid to the Eccleſiaſtical Courts alſo in the Re- 
8 3. covering of all other Church Duties, g. by the other Clauſe of the 
ſaid Statute recited alſo in the foregoing Chapter, which Clauſe was 

but an Affirmance of the ancient Ecclefiaſtical Law, and makes no 

Addition thereto in any Reſpe&, and was enacted to the End that the 
Temporal Judges, who are the Interpreters and Judges of all Acts of 
Parliament, though they only concern Things meerly Spiritual or Fe- 
clefiaſtical, may not by the Occaſion of this, or any other Statute made 

before it, either draw to their Courts the Cognizance of Cauſes rela- 

ting to Church Duties, or take Occaſion from thence by Prohibitions 

to ſtop Proceedings for them in Eccleſiaſtical Courts: There is alſo 

1 another Clauſe in the ſaid Statute 2 & 3 Ed. 6, by which it is enacted, 
the 1,1 to That if any Party at any Time hereafter, fo2 any Matter oz Cauſe 
be produced, hef02e rehearſed, limitted, 02 appointed by this Aﬀ, to be ſued oz 
on Le" determined in the King's Eccleſiaſtical Court, oz befoze the Eccle⸗ 
tion. llaſfical Judge, do ſue fo2 any Pꝛohibit ion in any of the King's 
Courts where Pꝛohibitions befoze this Time have been uſed to be 

granted, that then in every ſuch Caſe the lame Party, befo2e any 
Pꝛohibition ſhall be granted to him oz them, ſhall b2ing and deliver 


to the Hands of ſome of the Juſtices o; Judges of the ſame Court 
where ſuch Party demanded Pꝛohibition, the very true Copy of the 


Libel depending in the Eccleſiaſtical Court, concerning the Patter 
whereof the Party demandeth Pꝛohibition, ſubſcribed oz marked 
with the Hand of the ſame Party; and under the Copy of the lam 
Libel ſhall be wzitten the Suggeſtion wherekoze the Party ſo de⸗ 
mandeth the ſatd Pꝛohibition: And in caſe the ſaid Suggeſtion by 
Two honeſt and ſufficient Witneſſes at the leaſt, be not proved true 
in the Court where the ſaid Prohibition ſhall be granted, wit! 
in Sir Months next following after the ſaid Prohibition ſhall be 1 
granted and awarded, that then the Party that 1s letted oz hindzed 
of his oz their Suit in the Eccleſiaſtical Court by uch Prohibition, 
ſhall upon his oz their Requeſt and Suit, without Delay, have a 
Conſultation granted in the ſame Cafe in the Court where the laid 
Prohibition was granted, and ſhall alſo recover double Coſts and 
Damages againſt the Party that ſo purſued the ſald Pꝛohibltion. 


the ſaid Coſts and Damages to be aſſigned 02 aſſeſſed by the 2 
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where the ſaid Coniultation ſhall be ſo granted; faz which Coſts 
and Damages the Party to whom they ſhall be awarded, may have 
an Action of Debt by Bill, Plaint, o2 Inkozmation in any of the 
King's Courts of Recozd, wherein the Defendant ſhall not wage 
his 92 their Law, no2 have any Cſloin o: P2oteition allowed oz ad- 
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606 The Clergy-Man's Law: Or, Chap. LY. 
Pzohibiti- made. And this Act doth not only mention and provide for the Pay. 
de ment of Predial and Perſonal Tithes and Offerings by ſeveral Clauſe, 
How this therein, which ſee in Chap. 54, but alfo the Firſt Clauſe thereof 
Starure ex- doth mention thoſe other Acts in this Caſe ſaid to be heretofore made, 


—_—_— viz. 27 H. 8. cap. 20, which extends not only to Tithes and Offer. 

Church Pu- ings, but alſo to all other Duties of Holy Church; and 32 H. 8. c. ). 

which extends to Tithes and Offerings generally, and ſo to all Things 
under that Term comprehended, and doth alſo confirm the ſaid Sta- 
tutes expreſly, and makes them to be as a Part thereof ; ſo that all 
Tithes and Church Duties, which are alſo mentioned therein, are ag 
particularly mentioned in this Act, and by conſequenee when any Suit 
is brought in Court Chriſtian for any Sort of Tithes, or any other 
Church Dutics, the Defendant in the ſaid Court, before he may have 
a Prohibition, 1s bound by the Second Clauſe mentioned in this Chap- 
ter, to bring to the Temporal Judge the Copy of the Libel againſt 
him, c. and under the ſame his Suggeſtion written. 

Suggeſtions And from hence further note, That by the Words of the Statute it 

be provec in ſcems, that in all Caſes in which a Defendant in the Spiritual Court 

Six Montis: js bound, before he may have a Prohibition, to deliver the Copy of 
the Libel, Oc. with the Suggeſtion under-written, he is bound alſo to 
prove his Suggeſtion in Six Months, to avoid the granting of a Con- 
ſultation with double Coſts and Damages: For after this Clauſe hath 
ſaid, That under the Copy of the ſaid Libel ſhall be witten the Sug⸗ 
geſtion ; wherefoze the Party demandeth the ſaid Pꝛohibition, the next 
Words are, And in cale the (ſaid Suggeſtion be not p2oved to be true 
within Sir Months, &c. g. that ſame Suggeſtion that was in the 
foregoing Words, appointed to be written under the Copy of the Li- 
bel. And therefore it ſeems to be plain, that. the Statute intended, 
whatever the Matter of the Suggeſtion be, double Coſts and Damages 
are to be given in all Caſes, if the ſame be not ſo proved, when the 
Party as aforeſaid; before a Prohibition granted, is bound to bring to 
the Judge the Libel againſt him, and therewith his Suggeſtion under- 
written. And accordingly it hath been held, that this Clauſe requi- 
ring the Proof of a Suggeſtion is general; therefore when one that was 
ſued for Tithe of Hay in the Spiritual Court, upon a Suggeſtion that 
he was to pay upon an Arbitrament ſo much, (5c. it was held, that 
this Suggeſtion ought to be proved as well as one made of a Modus 
Decimandi. And fo a Suggeſtion upon Statute 31 H. 8, that Lands 
are Tithe-free, becauſe this Clauſe requiring the Proof of a Sugge- 
geſtion is general, and not limited to real Compoſition, &c. Trin. 12 
Fac. B. R. Reynolds and Hays Caſe. Roll's 1 Rep. 55. So if a Per- 
ſon hath a Prohibition upon a Suggeſtion that he ought not to pay 
Tithes for Seven Years, for that the Lands were barren, he muſt prove 
his Suggeſtion. Hill. 6 Car. B. R. Stronde v. Hoskins, Jone 231. 
Yet 'tis ſaid, that a Suggeftion of an Agreement with the Parſon to 
pay a Rate for his 'Fithes ſued for in the Spititual Court, is not of 
Neceſſity to be proved in Six Months, 9is. to avoid for that Cauſe a 


Conſultation, Coſts and Damages, and that ſuch Proof goes to Sug- . 
geſtions only of a Modus Decimandi, not of a Leaſe or Contract, 


and that fo is the Practice in B. R. Mich. 5 Fac. B. R. Telverton 
104. Trin. 5 Car. C. B. Johnſon's Caſe. Hetley 145. Dubitat. 12 Jac. 
. R. Reynolds and Haye's Cafe. Rolls 1 Rep. 55. Trin. 30 Elis. 
B. N. Woodward and Buge's Caſe. 2 3 29. Sce Hill. 5 Fac. 
Cob v. Hunt, Brownlow and Gould iborough g-. Mich. 18 Car. 2 1 R. 
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Egon Noylor 2 Keble 134. And tho it be granted on all Hands, Pzohibiti- 
that when a Suggeſtion is of a Modus Decimandi, it ought to be proved 2 


in Six Months, as was adjudged in Parſon Bugg's Caſe. Mich. 11 Fac. 
CB. & Hill. 11 Fac. C. B. Gippie's Caſe. Godbolt. Paſch. 2 Fac. C. B. 
Sharpe v. Sharpe. Noy 148. lich. 5 Fac. B. R. Cox v. Seymour. Tel- 
verton 104. Yet when a Prohibition was had upon a Suggeſtion of a 
Modus Decimandi for Part, and of a Contract executed for the Reſt 


needs ſuch Proof, but alſo upon the Contract between the Parties, 
which, as is ſaid, needs no ſuch Proof; and the Suggeſtion being en- 
tire, and Part of it needing no Proof, they could not give Coſts, for 
that is only to be done where the whole Matter in the Suggeſtion 
needs Proof; therefore the Mixing the Contract with the Manner of 
Tithing privileges the whole, as to the Matter of Coſts; but they might 
grant a Conſultation as to that Part of the Suggeſtion which concerns 
the Manner of Tithing, but not for the reſt. Hill. 5 Fac. Cob. v. Hunt, 
Brownlow and Gonldsborough 99, fame Caſe. Zelverton 119. And 
when a Prohibition was granted in a Cafe where no Prohibition did lie, 
and the Six Months being lapſed without Proof of the Suggeſtion, the 
Court ſaid, they would adviſe as to giving of double Colts according 
to the Statute, becauſe Coke thought, that if a Conſultation be grant- 
ed for not proving the Suggeſtion in Six Months, that then Coſts ſhall 
be given ; but if it be granted, for that no Prohibition did lie of the 
Matter, that there no Coſts ſhall be given, and the Court did adviſe 
as to the Coſts (and yet the Miſchief that is provided againſt by the 
Statute ſeems to be the ſame in both Caſes). Trin. 12 Fac. B. R. 
Reynolds v. Hayes. RolF's 1 Rep. 55. But a Prohibition being obtain- 
ed upon a Suggeſtion, which was not proved within the Six Months, 
and the Defendant in the Prohibition took Iſſue with the Plaintiff, 
which was found againſt the Defendant, it was reſolved by the Court, 
that the Defendant ſhould not have Coſts for want of the Suggeſtion 
being proved ; for the Statute is, That he ſhall have a Conſultation 
and double Coſts ; but in this Caſe he could not have a Conſultation, 
the Matter and Iſſue being found againſt him, but ought to have pray- 
ed a Conſultation upon the Suggeſtion not being proved, and then 
ſhonld have had his double Coſts. Watkinſon v. Sir G. Pacy. Latch 
140. 

Note alſo, That it is ſaid that the Suggeſtion muſt be proved to be 


with Coſts and Damages: For when a Suggeſtion upon a Prohibition 
was, that the Defendant and all his Predeceſſors have had Twenty 
Acres of Paſture, and another Cloſe containing Twenty Acres of 
Wood, in Satisfaction of Tithes, and the Witneſſes proved that he 
had the Twenty Acres of Paſture, but not of Wood, it was adjudged, 
that if it appears that the Court Chriſtian ought not to hold Plea 
thereof, it ſufficeth. And therefore, if there be a Preſcription that the 
Parſon holds an Hundred Acres of Land in Satisfaction of Tithes, and 
the Proof be that he holds only Sixty Acres in Satisfaction of them, it 
is well enough; becauſe the Subſtance of the Suggeſtion is proved, 
that he holds Land in Satisfaction of Tithes, Gc. whereof it was a- 
greed in this Caſe, that the Plaintiff ſhould declare, and that the De- 


tendant ſhould plead to Iſſue. Hill. 42 Hliz. B. R. Auſten v. Pig got. 


4 3 Croke 


grounded 
. . upon a Mo- 
of the Tithes ſued for, it was held by the Court, that becauſe the du, and alſo 


Prohibition is not grounded ſolely upon the Modus Decimandi, which bon a Con- 


Suggeſtion 
needs not to 


true; yet it hath been adjudged, that the Suggeſtion needs not to be be &riaiy 
proved true ſtrictly, and in every Part of it, to avoid a Conſultation proved. 


DDP —_— 


— — — — — —— 


22 4445 — 


602 The 
P:ohjhiti- 3 Croke 736, ſame Caſe. Moor 911. So if a Modus be alledged to be 
2 S that one ſhall ay Twenty Shillings in Satisfaction for Tithes and 
© the Proof be ae the Modus is, that he ſhall pay F orty "Shi 

lings, it is a good Proof, becauſe thereby the Court is entitled to the 
Jurisdiction. Trin. 4 Car. C. B. Goddard and Tiler's Cafe. Hetley 100 

And when a Suggeſtion was of a Modus to pay 25. 64. for Tithe, 

and the Witneſſes prov'd the Modus to be to pay 3 J. the Proof * 

held good, by Fenner and Telverton againſt Popham, becauſe it ouſteg 

the Eccleſiaſtical Court of the Juriſdiction. Paſch. 43 Elis. B. N 

Web. v. Petts. Noy 44, and Trin. 4 Car. C. B. Norton's Caſe, Her. 
Eceleſiafti- /ey 110. And when a Suggeſtion was, that for Time whereof, G4 
2 _ 2 A, had been paid for the Tithes of Wool and Lambs, and the Wit. 
rildiction. Ju- neſſes proved nothing as to the Wool, but that 2 d. had been paid on. 
ly for the Tithes of the Lambs; a Conſultation been prayed, the 

Court ſaid, That there was a Difference between a Suggeſtion to have 

a Prohibition upon a Preſcription comprized in it, and a Preſcription 

made in Defence, or by Way of Plea in an original Action : For in 

the laſt Caſe, if a Joint Preſcription be made for 'Two 'Things, and it 

fail in one, the whole is deſtroyed, becauſe it is by Way of Title, 

but otherwiſe in this Caſe it is, becauſe this Prohibition is but to give 

. uriſdiction to the King's Court, and here becauſe the Preſcription is 
Prohibition proved, though but in Part, iz. as to the Lambs, there ſhall be ng 


C. 
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1 in Gee 20ch. 2 Fac. B. R. Anonymus. Telverton. pag. 55, 


art, 


So a Prohibition being prayed on Suggeſtion of a Modus to pay 39. 
for every Calf, which on Proof appeared to be for Cow and Calf, yet 
a Prohibition was granted. Mich. 20 Car. 2. Matthew's Caſe. 2 Kelle 
407. Yet where the Suggeſtion was, that the Occupiers of ſuch a 
Farm paid Twenty Shillings yearly in Diſcharge of Tithes of that 
and another Farm; and the Proof was, that the 'Tenants of thoſe 
Farms paid Forty Shillings in lieu of Tithes of the one Parm only, 
the Court would have granted a Conſultation upon this Variance, but 
that the Parties agreed to amend the Suggeſtion, and make the Modus 
Forty Shillings. Trin. 18 Car. 2. B. R. Luſh v. Web. 2 Keble 57. 
And if the Witneſſes make ſuch Proof, which doth neither prove the 
Modus laid, nor any other Modus for the Tithes in Queſtion, the Sug- 
geſtion by producing of the Witneſſes is not ſaid to be proved; there- 
fore when the Tithes of Milk and Calves were ſued for in the Spiritu- 
al Court, and a Prohibition was had upon a Surmiſe, that every Inha- 
bitant ſhould pay 4 d. for every Cow, and 2 d. for every Calf, and 
the Witneſles proved that 'Tithes had not there been paid in Specie, but 
that every Inhabitant ſhould pay 6 d. and ſome 7 d. (5c. it was agreed, 
that no Modus was proved, for that it is meer Incertainty, and ſo 
Conſultation, 6c. was awarded. Trin. 4 Car. C. B. Goddard and Ji. 
lers Caſe. Hetley 100. | 
Wirneſſes Note alſo, That by this Clauſe the Witneſſes muſt be honeſt and 
muſt be ho- ſufficient ; therefore when a Suggeſtion was proved by Two Witneſſes 
neft and ſuf- that had been attainted of Felony, it was held, that the "Teſtimony of 
_ ſuch was in all Caſes to be rejected, and the like of excommunicated 
' Perſons, and Recuſants Convict, which are ſuch by Statute 3 Zac. 4. 
5, and a Conſultation was granted. Mich. 11 Fac. B. R. Brown v. 
Good proof Craſhaw. Bulſtrode 2 p. 154. But if the Witneſſes be honeſt and ſuf- 
ofsuggeſtion. ficient, and they affirm before one of the Judges, that they have 
known the Contents of the Surmiſe to be true, or that the common 


Fame is ſo, or that they have heard that it was ſo, this Proof is 505 
| CROUgN, 
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enough. Mich. 15 Fac. C. B. Noy 28. Paſch. 43 Elia. B. R. Mb Probiviti-1 
v. Petts. Noy 44. Paſchi 33 Elia. Stranſham v. Cullington: 3 Croke NAY 
228, for {light Proof will ſerve, 21g. (as he thinketh or believeth it to 
be ſo. Trin. 4 Car. Sir Nicholas Stiddar v. Tilar. Littleton Rep. 155. 
Or it one ſurmiſe that the Inhabitants of B. (of which he is one) have 
\ paid a Modus Decimandi, and the Proof be that he himſelf had paid 

it, this is ſufficient, becauſe it ouſty the Eccleſiaſtical Court of their 

Conuſance. Mich. 15 Fac. C. B. Noy 28. | | 

Note further, That the Suggeſtion by the ſaid Clauſe is to be pro- The Six 

ved within Six Months next following after the Prohibition ſhall be ee, pack 
granted, that is, from the Time of iſſuing forth of the Prohibition, as and "dd he 
was held. Trin. 35 Car. 2. B. R. Staker v. Baynes ; yet the Judges accounted. 
are ſaid to have held, that the Pime of Six Months given by this Sta- 4 
tute for the proving of a Suggeſtion, ought to be intended Six Months 
in Termrtime, and that the Vacation ſhall not be Part of the Time: 
Mich. 41 & 42 Elis. B. R. Moor 573. Alſo the Six Months ſhall | 
be accounted by the Kalendar, and not by Twenty eight Days to the j 
Month. Mich. 4 Fac. Copley v. Collins. Hob. 179, and yet this Sta- ö 
tute was made to prevent Delays; and tis ſaid, that if Proof be made JI 
in Time of Vacation, it is well enough. Paſch. 43 Eliz. B. R. Pot- | 
tinger and Fohnſon's Caſe, quoted in Skinner's Caſe. Hill. t5 Fac. 1 
C. B. Noy 30. And if the Surmiſe be proved before one of 1 1 
within the Six Months, although that it be not recorded till aſter the 1 
Six Months by the Court, it is well enough. Hill. 15 Fac: C. B. Shin- 
21's Caſe. Noy 30. And Proof which is not ſufficient may be ſup- * 
plicd by better Proof within the Six Months, but not after the Six ; i 
Months. Trin. 4 Car. Sir Nicholas Steddar v. Tylar. Littleton Rep. 
155. 

If the Suggeſtion be not proved within Six Months according to the Cofts and 
Statute, the Party, as hath been ſaid, ſhall have double Coſts and the Aden 
Damages, and may maintain an Action of Debt for the Recovery of for Coſts and 
them, and in that Action he ſhall alſo recover his Coſts and Damages. Pamages. 
Hill. 22: Fac. Cockram v. Davy. Bendloes 143. 

Note alſo, That if a Conſultation hath been awarded for that the Anne Con- 
Suggeſtion of a Modzs was not proved in Six Months, yet a Prohibi- Prohibition 
tion may be granted upon a Suggeſtion of the ſame Modus for the may be upon 
ſame Land, if the Tithes before in Queſtion, viz. of the fame Land * new Suit. 
ariſing in another Year, be ſued for in the Spiritual Court, and ſo eve- 
ry Year after, though feveral Conſultations have been granted upon 
ſuch Prohibitions, for that the Suggeſtions were not proved in Six 
Months, and not upon the Right or 'Frial of the Cuſtom ; for the 
Statute of 50 Ed. 3. cap. 4, goes to the Suggeſtion made upon the 
fame Libel, and to a Conſultation duly granted, and not to the Caſe 1 
of not having Witneſſes ready to prove the Suggeſtion through Negli- 4 
gence. Mich. 5 Fac. B. R. And accordingly hath it been agreed, 
that where a Conſultation is granted for not proving the Suggeſtion in 
Six Months, the Party may have a new Prohibition upon the ſame Lt- 
bel; for that the Statute 50 Ed. z, doth not extend to a Conſultation 
upon not proving the Suggeſtion in Six Months, but only where the 
Conſultation is granted upon the Matter and Subſtance of the Sugge- 
ſtion. Hl. 6 Car. B. R. Stroud v. Hoskins. Fones 231. 1 Croke 208, 
See Trin. 9 Fac. Dorwood v. Brickinden. 2 Brownlow 26, and the 
fame Book 247. But in Borwry and JWWallington's Cale. Latch 7, tis 
taid by the Court, that they will be ſparing in granting Prohibitions in 
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Peohihiti- ſuch Caſes; but if upon the Trial of a Suggeſtion the Plaintiff be 
99 nonſuit, no new Prohibition ſhall be granted, altho' that the Nonſuit 
Nonſuit, was occaſioned for want of ſome of the Plaintiff's Witneſles, who were 
to prove the Truth of the Suggeſtion, and who were neceſſarily ob- 
liged to be abſent. Paſch. 14 Car. 2. Tradeham v.——1 Keble 286 
if the Defendant in a Prohibition die, his Executors may proceed in 
the Spiritual Court, and the Judges of the Court out of which the 
Prohibition was granted, will alſo in ſuch Caſe make a Rule to the 
Spiritual Court to proceed; but the Plaintiff may, if he pleaſe, have 
a new Prohibition againſt the Executors. Trin. 4 Car. B. R. Walling. 
ham v. Stone. Littleton: Rep. 155. 
The Statute 50 Ed. 3. cap. 4, doth enact, That whereas a Con. 
ſultation is once duly granted upon a Pꝛohibitlon made to the Judge 
What Judge Of Holy Church, that the ſame Judge map p2oceed in the Cauſe by 
may pro- Gertue of the ſame Conſultatfon, notwithſtanding any other Pꝛohi⸗ 
; bitfon thereupon to him delivered; p2ovided always, that the Mat: 
ter in the Libel of the ſatd Cauſe be not ingroſſed, enlarged, oz other- 
agreeing wiſe changed. Now whereas this Statute, according to the printed 
Stare. Statutes, (ſays the ſame Judge) that is different from the Parliament- 
Roll, which is Liceatque Judici Ecclefte. Latch 6. 76, and there- 
fore where a Parſon libelled in the Spiritual Court for 'Fithes, and a 
Prohibition granted, and after a Conſultation was awarded, and Sen— 
tence given in the Spiritual Court tor the Parſon, upon which the De- 
fendant there appealed to the Court of the Arches, and then moved 
for a new Prohibition, which was granted ; but afterwards a Conſulta- 
tion being moved for, it was agrecd by the Court, that where a Con- 
i ſultation is awarded, no new Prohibition ſhall be granted upon the 
1 ſame Libel ; but if there be an Appeal, a Prohibition may be granted, 
i but with theſe Differences: 1. If he that appeals prays the Prohibi- 
[; tion, he ſhall not have it, for then Suits ſhall be deferred in 77finitum 
1 in the Eccleſiaſtical Courts. 2. If the Prohibition and Conſultation 
U were upon the Subſtance of the Matter, elſe one ſhall be put to try 
1 the ſame Point many Times, which would be full of Vexation. Paſch. 
[| 1 Car. B. R. Bowry v. [Wallizzton. Popham 159, fame Caſe. Latch 
b 6. 76. Bendlows 148, 150. Paſch. 14 Fac. Moor 917, ſame Caſe. 3 
l L Bulſtrode 182. 
| Not adviſe- But if when the Six Months are lapſed, the Defendant in the Pro- 
4 able ro ua hibition will not pray a Conſultation, and Coſts and Damages at that 
„ get his Con- Time, but will take Iſſue with the Plaintiff, and thereupon it ſhall be 
4 d re {I found againſt him, he ſhall never have his double Coſts and Damages, 
ee becauſe he cannot have a Conſultation, for that the Matter is paſſed 
N againſt him. JVatkinſon v. Sir George Pacy. Latch 140. Hill, 22 Fac. 
B. R. IWatkinſon v. Perry. Ny 81. But it feems he may in ſuch 
Caſe have his Coſts and Damages if it go for him, for than then he 
is to have a Conſultation; and therefore 'tis beſt for every Defendant 
in a Prohibition (when the Suggeſtion is not proved in Six Months) to 
get his Conſultation with Coſts and Damages, and not to plead to the 
| Matter of the Suggeſtion. 
1 How the Note, That the Party that has the Conſultation upon this Clauſe, 
douv'e Cos is to have double Coſts and Damages to be aſſeſſed by the Court; and 
are uſually the Uſe is, to ſet Coſts and Damages ſingly, and then by the Statute 
aſſeſſed. they ſhall be doubled. And though it be ſaid, that the Coſts and Da- 
mages ſhall be aſſigned or aſſeſſed by the Court, for which the Party 


f Mall have his Action of Debt by Bill, &c. in any of the King's 9 
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of Record, (5c. without more, yet the Caſe was, that upon not pro» Merton! 
ving of a Suggeſtion, Colts were aſſeſſed by the Court at Fifty Shil- Sbches. 
lings, and Damages at Fifty Shillings, to be doubled, and no formal 

udgment was given to recover them, becauſe theſe Words [ [dev co. 
deratum uit quod recuperet, &c.] were omitted, and the Parſon who 
{ recovered the Coſts and Damages brought his Action of Debt for 
them, and declared upon all the Matter above, and that Damages 
were aſſeſſed, Oc. and that the Coſts were not paid, per quod attio, 
c. and adjudged, that he ſhould recover, and had a Judgment in this 
Action of Debt by on ſum informatus Whereupon a Writ of Error 
being brought as well upon the Record and Proceſs, Gc. of the Pro- 
hibition, as of the Record and Proceſs in the Action of Debt for the 
Coſts ; this Error in ſpecial was aſſigned, that there was no Judgment 
in the Prohibition for the Recovery of the Coſts, but only an Aſſeſſ- 
ment of the Coſts without any more, which is but Matter of Office, 
but no Judgment in Court to bind, which was confeſſed by the whole 
Court; and Judgment was reverſed. Hill. 5 Fac. C. B. Cob. v. Hunt, 
Brownlow and Gorldsborough 1 Part 99. | 

Though by the former of the "Two Branches of this Statute laſt be- As to perſo- 
fore-mentioned it be generally provided, That all Church Duties ſhall nal Tithes. 
be recovered in the Eccleſiaſtical Court, yet it is before ſpecially, as 
to Perſonal Tithes, enacted thus: Ind be it alſo enafen by the Authouty , & 2 Ed. 6, 
akozelaid, That if any Perſon refuſe to pay his Perſonal Tythes in . 13 
Foun afozeſaid, that then it ſhafl be lawful to the Ozdinary of the 
ſame Dioceſe, where the Party that fo ought to pay the ſald Tythes 
is dwelling, to call the fame Party befoze him, and by his Diſcre⸗ 
tion to examine him by all lawful and reaſonable Means, other than 
by the Parties own Cozpozal Dath, concerning the true Payment of 
the laid Perſonal Tythes. Stat. 2 & 3 Ed. 6. c. 13. This Clauſe hath 
Relation to a Clauſe foregoing it, which ſee in Chap. 54. 

It hath alſo been enacted, Fo2 the moge caſie and effeckual Recovery of ; & s xr. +, 
Small Tythes, and the Ualueof them, where the ſame ſhall be undu. LEE mali 
lp ſubſtracked and detained, where the ſame da not amount to above 
the yearly Ualue of Fozty Shillings from any one Perſon; Be it 
cna#ed by the King's moſt Excellent Majeſty, by and with the Advice 
and Conſent of the Lozds Spiritual and Tempozal, and Tommons 
in this preſent Parliament aſſembled, and by the Authozity of the 
lame, that all and every Perſon and Perſons ſhall hencekozth well 
and truly ſet out and pay all and ſingular the Tythes commonly 
calicd Small Tythes, and Compoſitions and Agreements foz the 
lame, with all Offerings, Oblatious and DObventions to the ſeveral 
Reto2s, Gicars, and other Perſons to whom they are oz ſhall be 
due in their ſeveral Pariſhes within this Kingdom of England, and 
Dominion of Wales, and Town of Berwick upon Tweed, accozbing to 
the Righis, Cuſfoms and Pyeſcriptions commonly uſed within the 
laid Pariſhes reſpectively. And if any Perſon oz Perſons ſhall here⸗ 
after ſubſtract 02 withdꝛaw, 02 any Ways fatl in the true Payment of 
[ich ſmall Tythes, Offerings, Oblations, Obventions, oz Compoſi⸗ 
tions, as afozeſaid, by the Space of Twenty Days at moſt after 
Demand thereof, then it ſhall and may be lawful fo2 the Perſon oz 
Perſons to whom the ſame ſhall be due, to make his oz their Tom- 
dlaint in Criting unto Two oz moze of his Majeſty's Jufffces of 
the Peace within that Countp, Riding, City, Town Coppozate, 

f | Place, 
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he 


Becovery of Place, oz Diviſion, where the ſame ſhall grow due, (neither of which 


Small 


dees may 


ummon the 


Diſtreſsupon 
Non-pay- 
ment. 


ſuch Perſon o2 Perſons agatnſt whom any Complatnt ſhall be made, 
as atozeſatd ; and after his o2 their Appearance, oz upon Dekault gf 
their Appearance, the (aid Warning 02 Summons being p2oved he. 
koze them upon Dath, the lafd Juices of Peace, 02 any Two oz 
moze of them, ſhall pzoceed to hear and determine the ſaid Com—⸗ 
plaint, and upon the P2oofs, Evidences and Teſtimonies pꝛoduced 
befoze them, ſhall in Writing under their Hands and Seals adjudge 
the Caſe, and give ſuch reaſonable Allowance and Compenſation fo? 
kuch Tythes, Oblations and Compoſitions ſo ſubſtraced oz with: 
held, as they ſhall judge to be juſt and reaſonable, and alſo ſuch 
Coſts and Charges not exceeding Ten Shillings, as upon the Me: 
rits of the Cauſe ſhall appear juſt. 

And be it farther enaXed, That ik any Perſon 02 Perſons ſhall re: 
fuſe 02 neglet, by the Space of Ten Days after Notice given, to 
pay oꝛ ſatisfie any ſuch Sum of Money as upon ſuch Complatut and 


Proceeding ſhall by Two oz mo2e Juſtices of the Peace be adjudged 


as afozeſaid, in every ſuch Caſe the Conſtables and Church-wardens 
of the ſaid Pariſh, oz one of them, ſhall by TUarrant, under the 
Hands and Seals of the ſaid Juſtices to them direfed, diſtrain the 
Goods and Chattels of the Party ſo refuſing oz neglecing as akoze⸗ 
laid, and after detaining them by the Space of Thee Daps, in caſe 


the laid Sum fla adjudged to be paid, together with reaſonably 


Charges fo2 making and detaining the ſaid Oiſfrefſes, be not tendze? 


- 02 paid by the ſaid Party in the mean Time, ſhall and may make 


Oath to Wit- 


neſlss. 


London, Orc, 
excepted. 


Sale of the ſame, and pay to the Party complaining ſo much of the 
Money ariſing by ſuch Sale, as may ſatisfie the fatyd Sum ſo ad. 
judged, retaining to themſelves ſuch reaſonable Charges koz making 
and keeping the ſaid Diſtreſs, as the ſaid Jiiſtices ſhall think fit 
and ſhall render the Overplus (if any be) to the Owner. 
Pꝛovided always, and be it enaffed, That it ſhall and may be lau 
ful fo2 all Juſtices of Peace, in the Examination of all Patters 
offered to them by this Ac, to adminiſter an Dath oz Oaths to any 
Witneſs oz Witneſſes, where the ſame ſhall be neceſſary fo2 theit 
Inkozmation, and fo? the better Diſcovery of the Truth. 
Pꝛovided alſo, and be it ena#ed, That this Ac, oz any Thins 
therein contained, ſhall not extend to any Tythes, Oblations, Pay- 


ments oꝛ Obventions within the City of London, o2 Liberties there- 
of, no2 to any other City oz Cown Co92pozate where the ſame are let 


tled by any Act of Parliament, in that Cale particularly made and 
1 . 120 
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them, ſhall find Cauſe to confirm the Judgment given by the firſf 
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Pyiꝛovided always, and it it enaced, That no Complaint fo2 02 W of 
concerning any mall Tythes, Offerings, Oblations, Dbventions, Tythes. 
o2 Compoſitions, hereafter due, ſhall be heard and determined by any LEONE 
Juffices of the Peace by Uertue of this Act, unleſs the Complaint dein 
ſhall be made within the Space of Two Pears next after the Times Two Years. 
that the ſame Tythes, Oblations, Dbventfons, and Compoſitions, 
din become due oz payable ; any Thing in this Act contained to the 
contrary notwithſtanding. 
1920vided alſo, and it be enaﬀ#ed, That any Perſon finding him, Appeal to A 
her, 02 themſelves aggrieved by any Judgment to be given by any 1 (4 
Two Juſtices of the Peace, ſhall and may appeal to the next Gene- 1 
ral Quarter-Seſflion to be held fo? that County, Riding, City, Town | 
Co2pozate, o2 Diviſion, and the juſtices of the Peace there pꝛeſent, + 
02 the majoꝛ Part of them, ſhall pꝛoceed finally to hear and deter⸗ 
mine the Matter, and to reverſe the ſaid Judgment, if they ſhall 
ſee Cauſe ; and ik the Juſtices then p2eſent, o2 the majo2 Part of ii 


Two Juſtices of the Peace, they (hail then decree the ſame by Ozder 1 
of Seſſions, and ſhall alſo proceed to give ſuch Coſts againſt the 4 
Appellant, to be levied by Diſtrels and Sale of the Goods and : 
Chattels of the ſaid Appellant, as to them ſhall ſeem juſt and rea- & 
ſonable; and no P2oceedings 02 Judgment had, oz to be Had, by 
Uertue of this Act, ſhall be removed oz ſuperſeded by Gertue of any 
Writ of Certiorari, 02 other Urit out of his Majeſty's Courts at cc... 
Weſtminſter, 02 any other Court whatſoever, unleſs the Title of ſuch 
Tythes, Dblations oz Dbventfons ſhall be in Queſtton ; any Law, 
Statute, Cuſtom oz Ufane to the contrary notwithſtanding. 

Provided always, and be tit enafted, That where any Perſon oz ho Parry 
Perſons complained of fo2 ſubſirafting oz withholding any ſmall p,o@i5on 
Tythes, oz other Outtes afozeſatd, ſhall bekoze the Juſtices of the or Modus De- 
Peace to whom ſuch Complaint is made, inſiſt upon any Pꝛeſcrip - 
tion, Compoſition, 92 Modus Decimandi, Agrecment oz Title, whereby 
he 62 ſhe is oꝛ ought to be freed from Payment of the ſaid Tythes, 
02 other Oues in Queſtion, and deliver the ſame in Uiriting to the 
laid Juſtices of the Peace, ſubſcribed by him oz Her, and ſhall then 
give to the Party complaining reaſonable and ſ\tifticient Security to 
the Satisfaton of the laid Juſtices, to pay all ſuch Coſts and ©a- 1 
mages, as upon a Tryal at Law to be had fo2 that Jurpoſe, in any F 
of his Majeſty's Courts having Cognizance of that Batter, ſhail | 
be given againſt him, her oz them, in caſe the fatd J8Iteſcription, 
Compoſition, 02 Modus Decimandi, ſhall not upon the ſaid Trial be 
allowed, that in that Caſe the ſaid Juſtices of the Peace, ſhall foz- 
bear to give any Judgment in the Matter; and that then and in 
fuch Cale the Perſon o2 Perſons ſo complaining, ſhall and may be 
at Liberty to pꝛaſecute ſuch Perſon oz Perſons fs2 their lald Sub⸗ 
ſtractton in any other Court oz Courts whatſoever, where he, the, 
02 they might have ſued bekoze the making of this Ack; any Thing 
in this Att to the contrary notwithſtanding. ot 
And be it further enacked hy the Authozity afozeſaid, That every 74. Judg- 
Perſon and Perſons, whoſhall by Tertue of this Act obtaita auy Jung. ment our of 
ment, 02 againſt whom any Judgment ſhall be obtained befoze any Ju- gest > 
ſtices of the Peace out of Seſſions, fo2 [mall Tythes, Oblations, Ob⸗ | 
ventions, 
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Recobery ventions, oꝛ Compoſitions, ſhall cauſe o2 pꝛoture the ſaid Judgment to 
Totten be inrolled at the nert General Quarter-Sefion, to be holden fo? the 
| laid County, City, Riding, oꝛ Diviſion ; and the Clerk of the Peace 
fo? the latd County, City, Riding, 02 Diviſion, is hereby required. 
upon Tender thereof, to enrol the ſame; and that he ſhall not ag 02 
receive fo2 the Inrolment of any one Indgment, any Fee oz Reward 
erceeding One Shilling; and that the Judgment ſo inrolled, and Sq. 
tisfafion made by paying the lame Sum fo adjudged, ſhall be a 
good Bar to conclude the ſaid Ref02s, Aicars, and other Perſons 
from any other Remedy fo? the ſaid [mall Tythes, Oblations, Dy: 
— * o2 Compoſitions, fo2 which the ſaid Judgment was ob⸗ 
ained. 
And be it further enacked by the Authozity afozeſatd, That if any 
Perſon o2 Perſons againſt whom any fuch Judgment o2 Judgments 
* ſhall be had, as akozeſald, ſhall remove out of the County, Riding, 
mentremoze City, 02 Co2poration, after Judgment had as afozeſatd, and befoze 
out of the the levying the Sum oz Sums thereby adjudged to be levied, the 
"= Ifffces of the Peace who made the ſaid Judgment, oz one of them, 
ſhall certiße the ſame under his o2 their Hands and Seals to any 
Juſtice of Peace of ſuch other County, City, 02 Place, wherein the 
ſaid Perſon 02 Perſons ſhall be Inhabitants; which laid Juſtice is 
hereby authozized and requtred by Warrant under his Pand and 
Scal, to be direfed to the Conſfables o: Church⸗wardens of the 
Place, oꝛ one of them, to levy the Sum oz Sums fo adjudged to be 
levied as afozeſatd, upon the Goods and Chattles cf ſuch J#crſon oz 
Perſons, as fully as the ſaid other Juſtices might have done, it he, 
ihe, 02 they had not removed as afozefaid, which hall be patd ac⸗ 
i coꝛding to the ſaid Judgment. ; : | 
If P2ovided always, and be it ena#ed, That no Gicar oz other Per⸗ 
| ſon ſhall have Remedy to recover ſinall Tythes, oz other Oues afoze- 
ſatd, which became oz were due befoze the making of this Ac, unlels 
Complaint be made to the Juſfices of the Peace, in Fozm akoze⸗ 
ſaid, befoze the Firſt Day of October, which ſhall be in the Year of 
dur Lozd 1696. N N ; 
-ofts againſt And it is hereby declared and ena#ed, That the laid Juſtices of 
1 ne com- the Peace who ſhall hear and determine any ok the Patters atore: 
4 ier. (aid, ſhall have Power to give Coſts, not exceeding Ten Shillings, 
to the Party p2oſecuted, if they ſhall find the Complaint to be 
falſe and veratious; which Coſts ſhall be levied in Manner and 
Fo2m afozeiatd. | 
Double Cots JI2OVIDED alſo, and be it further enacked, That if any Perſon 02 
upon Diſcon- JJerſons ſhall be ſued fo2 any Thing done in Crecutten of this As, 
tinuance, &. ind the Plaintiff in ſuch Suit ſhall diſcontinue his Acklan, oz be 
nonſuit, 02 a Uerdit paſs againſt him, that then in any ot the tai 
Cales, ſuch Perfon oz Perſons ſhall recover double Colts. 
If a former J2ovided always, That any Clerk, o2 other Perton 02 Herſons, 
Suit was be- ho ſhall begin any Suit to2 Recovery of [mall Tythes, Oblations 
Frein the oz Obventions, not exceeding the Galue of Fozty Shillings, in 519 
. Majeſty's Court of Exchequer, 92 in any the Eccleuatical Courts, 
ſhall have no Benefit by this Ai, oz any Clatile in It, £02 the 
ſame Matter fo2 which he oz they have fo ſued. 
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Piꝛovided always, and be it farther- ena#ed; That this A# ſhall Quakers £0 
A 


End of the next Seflion of Parliament, and no longer. Stat. 5 & 8 
ieee Nemo £0022 26236 3775 cis prey it 5 
And by the Statute 10 & 11 V. z. It is enacted, TUhereas an Ad made in ee 
Seventh and Eighth Years of Pis pꝛeſent Majeſty's Reign, Intitu- for seven 
led, An Act for the more eaſy Recovery of Small Tithes, bas been by Years, Sc. 
Experience found very uſeful and neceſſary, And whereas the ard 
act was to continue but Thee Pears, and to the End of the nert 
Seſſion of Parliament, and is now near expiring; Be it there⸗ 
foꝛe enated by the King's moſt ercelient Majeſfy, by and with 
the Advice and Conſent of the Lozd's Spiritual and Tempozal, 
and Commons ti this pꝛelent Parltament afſembled, and by the au. 
thozity of the lame, that the laid recited Ac, with all the Clauſes 
and Powers contained, ſhall continue and be in Fozce fox the Space 
of Seven Years from and after the Expiration thereof, as afoze-⸗ 
ſaid, and from thence to the End of the next Seſſion: of Parlia⸗ 
ment, and no longer. Stat. 10 & 1x W. 3. cap. 17. 1 
It hath alſo been enacted concerning divers Diſſenters commonly called a> u- 
9wkers, That whereas by reaſon of a pꝛetended Scruple of Contci⸗ 45 5 
ence Quakers do refuſe to pay Tythes and Church-Rates, Be it cauſe Praler, 
enated by the Authozity akozeſaid, that where any Quaker ſhall re- Tube“ 
fuſe to pay 02 compound fo? his great o2 mall Tythes, o to pay any 
Church-Rates, it ſhall and may be lawful to and fo2 the Two nert 
Juſtices of Peace of the fame County (other than ſuch Juſtice of the 
Peace as is Patron of the Church oz Chapel, whence the ſald 
Tythes do 02 ſhall ariſe, oꝛ any ways intereſſed in the laid Tythes) 
upon the Complaint of any Parſon, Gicar, Farmer oz Pꝛopztetoz 
of Tythes, Church-warden oz Church⸗wardens who ought to have, 
receive 02 colleft the ſame by Warrant under their Hands and Seals, 
to convene befoze them ſuch Quaker oꝛ Quakers neglecking oz refu- 
ſing to pay 02 compound fo2 the fame, and to examine upon Dath, 
which Dath the ſatd Juſtices are hereby impowzed to admintſter, o2 
in ſuch Manner as by this Af is pꝛovided, the Truth and Juſtice of 
the ſary Complaint, and to aſcertain and ſtate what is due and pay- 
able by ſuch Quaker 02 Quakers' to the Party oz Parties complatn- 
ing, and by D2der under their Hands and Seals to direkt and ap. 
point the Payment thereof, ſo as the Sum ozdered, as afozeſatd, 
do not exceed Ten Jotnds ; and upon Refuſal by ftich Quaker 2 
Quakers to pay accoꝛding to ſuch D2der, it ſhall and may be lawful 
to and fo2 any one of the ſatd Juſtices, by Warrant under his Þand 


and Seal, to levy the Money thereby oꝛdered to be paid, by Diffreſs DifreG upon 


and Sale of the Goods of ſuch Dffender, his Executozs oz Admini⸗ Non-pay- 
firatozs, rendzing only the Overplus to him, her o2 them, neceſſary "*** 
Charges of Diſtraining being thereout firſt dedued and allowed by 
the laid Juſrice ; and any Perſon finding him, her oz themſelves ag- 
grieved by any Judgment given by luch Two Jufffces of the Peace, 
(hall and may appeal to the nert general Quarter⸗Seſſons to be peat roche 
held fo2 the County, Riding, City, Liberty oz Town Cozpozate ; Selfons 
and the Juſtices of the Peace there pꝛeſent, o2 the majo2 Part of 
them, fall pzoceed finally to hear and deter mine the Matter, and to 
reverſe the ſaid Judgment, if they ſhall ſee Cauſe; and ik the Ju⸗ 
ſtices then p2eſent, 02 the majo2 Part of them, ſhail find Caule 
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Quakers to to continue the Judgment given by the firſt Two Tuffices of th; 
XA Peace, they ſhall then decree the ſame by Oꝛder of Seſſions, and hah 
$7 "OM alſo p2oceed to give ſuch Coſts againft the Appellant, to be levied 
Dittreſs and Sale of the Goods and Chattels of the ſaid Appellant ag 
to them Hall ſeem juſt and ceaſonadle ; and no Þ2oceedings oz Judg⸗ 
ment had 92 to be had by Gertue of this Ac, chall be removed 
ſuperſeded by any Writ of Certiorari o2 other Writ, out of His Maje. 
ſys Courts at Weſtminſter, 02 any other Court whatſvever, unterg 
the Title of ſuch Tythes ſhall be in Queſtion. 
No Diſtre® 0vided- always, that in caſe any ſuch Appeal be made as afoye. 
cill Appeal laid, no Tarrant of Diſtreſs ſhall be granted until after ſuch Appeal 
be determined. MY | 
Continuance Mꝛovided that this Aﬀ ſhall continue in Foꝛce fo2 the Space of Se. 
of this Act. ven Pears, and from thence to the End of the next Seffion of Pat. 
liament, and no longer. Stat. 7. & 8 W. 3. cap. 34. And this Ac i; 
continued by Stat. 13 W. 3. cap. 4, for Eleven Years, and to the End 
of the next Scſhon of Parliament. 
Note laſtly, That this Statute of 2 & 3 Ed. 6. and the Two others be- 
fore- mentioned, made for the due Payment of Tithes and other 
Church-Duties, ig. of 27 H. 8. and of 32 H. 8. do not only extend to 
Accuſtoms- 'Tithes due in kind, but alſo all accuſtomary Payments that ought to 
ry 2 be made in lieu of Tithes or other Things not in themfelves titheable, 
1 as Houſes, Rabits, Fiſh, Oc. For by the aforeſaid Statute of 27 H. 
8. cap. 20, it is provided and enacted, That every one of Þis Sub⸗ 
| jedts ot this Realm of England, Ireland, Wales-and Caleis, and March: 
1 es of the ſame, acco2ding to the Eccleſiaſtical Laws and D2dinances 
WW of his Church of England, and after the laudable Uſages and Cu⸗ 
W ſtoms ot their Pariſh, oꝛ other Place where he dwelleth oz occupieth, 
i ſhall pield and pay his Tythes and Offerings, and other Duties of 
4 Holy Church, and that koz ſuch Subſtraſtions of any ok the ſaid 
| Tythes, Offerings 02 other Duties, the Parſon, Qtcar, Curate, oz 
'q other Party in that behalf grieved may by due P2oceſs ok the 
1 King's Eccleſiaſtical Laws of the Church of England, convent the 
Perſon oz Perſons ſo offending befoze his D2dtnary v2 other compe- 
tent Judge ok this Realm, having Authozity to hear and determine 
the Right of Tythes, and alſo to compel the ſame Perſon oz Per⸗ 
ſons offending, to do and pield their ſaid Duties in that behalt; 
that is, as well Modus Decimandi by laudable Uſage and Cuſtoms 
4 of the Pariſh, as Tithes in kind. And with that in Effect agrees the 
b Statute of 32 H. 8. cap. 7. And by the Statute of 2 & 3 Ed. cap. 13. 
it is enacted, That every of the King's Subjefs ſhall from hencefozth 
| truly and juſtly, without fraud oz Guile, divide, let ont, vield and 
Pay, all Manner of their Pꝛedial Tythes, in their pꝛoper kind, as 
they riſe and happen in ſuch Manner and Fozm as hath been ol 
Right yielded and paid within Fozty Years nert befoze the making 
of this Ad, oz of Right oz Cuſtom ought to have been pald. Ani 
after, there is another Branch in the ſaid Act: And be it further en 
ated, That if any Perſon do ſubſtrack, 02 withdzaw any Panner 
ok Tythes, Obventions, P2ofits, Commodities, oz other Duties 
befo2e-mentioned, 92 any Part of them, contrary to the true Mean 
ing of this Act, oz of any other Act heretokoze made, (which extends 
'F to the Cuſtom of Tithing, that is, Modus Decimandi mentioned be- 
x fore in this Act, &'c.) that then the Party ſo ſubſfraiting 02 -withdzalw- 
ix ing the ſame, may oz ſhall be convented and ſued in ed” 
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gaſtical Court, &c. And this was ſaid and agreed by Coke and the Tithes ſub- 
other Judges concerned in the Cafe de Modo Decimandi, debated be- YA 
fore King Fac. I. Trin. 7 Jac. 13 Co. 41. So that it plainly appears 
theſe cuſtomary Payments may, as other 'Tithes and Church Duties, 

de recovered in the Eccleſiaſtical Court by Force of the ſaid Statutes, 

and therefore that all Suits there for ſuch Payments ſhall partake of 

the Privileges granted by theſe Statutes,. as if the Suit were for the 

Tithes in kind. 

And it ſeems, that if any Perſon inhabiting within one Dioceſe doth If « Perſon 
ſubſtract and withhold his Tithes within another Dioceſe, that a Suit —_ = 
may be commenced and proſecuted in the Court of the Biſhop, Cc. in fradts his 
whoſe Dioceſe the Tithes are ſo ſubſtracted, and the Party fo ſubſtra- Tithes wirh- 
Ring his Tithes may be there cited and ſummoned (although inhabiting 18 
within another Dioceſe) to Hou and anſwer to the ſaid Suit notwith- 
ſtanding the Statute of 23 H. 8. c. 9, which prohibits, That no Man- 
ner of Perſon ſhall be from hencefo2th cited oz ſummoned, o? other: 
wiſe called to appear by himſelf oz herſelf, o2 by any P2ocurato? be- 
foze any D2dinary, Archdeacon, Commiſſary, Official, oꝛ any other 
Judge Spiritual, out of the Otoceſs oz pecultar Jurisdiction where 
the Perſon which ſhall be cited, ſummoned, oz otherwiſe (as is afoze- 
ſafd) called, ſhall be inhabiting and dwelling, at the Time of Awar⸗ 
ding, oz going fo2th of the ſame Citation oz Summons, (except in 
Caſes mentioned in the ſame Statute: ) And this by the ſaid Statute | 
of 32 H. 8. cap. 7, whereby it is enacted, That in caſe it ſhall hap⸗ 
pen any Perſon oz Perſons of his oz their ungodly and perverſe 
Will and Wind, to detain and withhold any of the ſaid Tythes o2 
Offerings, 02 any Part o2 Parcel thereof, then the Perſon oꝛ Party 
being Eccleſiaſtical o2 Lay-Perſon, having Cauſe to demand oz have 
the laid Tythes 02 Offerings, being thereby wꝛonged oz grieved, 
ſhall and may convent the Perſon o2 Perſons ſo offending befoze the 
Ozdinarp, his Commiſſary, oz other competent Miniſter oz lawful 
Judge of the Place where ſuch Wrong ſhall be done, accozding to 
the Eccleſiaſtical Laws: And in every ſuch Caſe oz Matter of Suit, 
the lame Ozdinary, Commiſſary, o2 other Competent Miniſter 02 
lawful Judge, having the Parties oz their lawful P2ocurato2s be- 
foze him o2 them, ſhall and may by Gertue of this A# pꝛoceed to the 
Examination, Hearing and Determination of every ſuch Cauſe 
02 Matter oꝛdinarily 02 ſummarily, accozding to the Cotirſe 
and P2oceſs of the ſaid Eccleſiaſtical Laws, and thereupon may give 
Sentence accozdingly. So that this Clauſe of the Statute 32 H. 8. 
cap. 7, ſeems to repeal the Stat. 23 H. 8. cap. 9, as to this particular 
Caſe: See Rogers and Harding's Caſe, 1 Reeble 481, but the contrary 
to this ſeems to be held and agreed in the Caſe of Jones v. Boyer, 
 Trin. Fac. 2. C. B. that the Suit in ſuch Caſe is to be brought in the 

Dioceſe where the Defendant inhabits, and not where the 'Tithes are 
payable. But P aſch. 15 Car. 2. C. B. in the Caſe, Meſtcote V. Hh. 
ding, Prohibition was granted for citing the Party out of the Dioceſe; 
but it appearing to be in a Suit for Tithes of Land lying within the 
Dioceſe, a Conſultation was awarded by the Court, for that the Suit 
can be in no other Place than in the Dioceſe where the Lands lie, let 
the Party live where he will; and it was held this was not a Caſe 
within the Statute 21 H. 8. 1 Levinz Rep. 96, as in the like Caſe, a 
Suit for a Legacy may be in the Dioceſe where the Will is proved, altho' 
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Modus De⸗ the Defendant live in another Dioceſe, he may be cited there notwith. 
crmandl: ſtanding the ſaid Statute. Hill. 24 & 25 Car. 2. B. R. 1 Feutris 2 33, 
D and ſo the Caſe of Etheridge v. Etheridge, Hill,27. & 28. Car. 2. F. R. 
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Wherefore a And that a. Modus Decimandi may be ſued for in the Spiritual 
Audit Der. Court, alſo further appears; for the Act Circumſpecte Agatis giveth 
mandi may be 2 4 N f. : 
fue for in Power to the Eccleſiaſtical Judge to ſue for Tithes due in Kind 
the Eecleſia- or by Cuſtom, (that is a Modus Decimandi); fo as by Autho- 
itica] Court. rity of that Act, (altho that the yearly SUM ſoundeth in the Tem- 
porality which was paid by Cuſtom in Diſcharge of 'Tithes,) yet 
becauſe the ſame cometh in the Place of Tithes, and by Conſtitution 
the Tithes are chang'd into Money, and the Parſon hath no Remedy 
for the ſame (which is the Modus Decimanat) at the Common Law 
this Act makes the Modus recoverable in the Eccleſiaſtical Court, 5 
was agreed in the Caſe de Modo Decimandi, Trin. 7 Fac. 13 Coke 


1. And whereas it hath been urged by the Civilians, that the Cuſtom 


de Modo Decimandi is of Eccleſiaſtical Juriſdiction, and Conuſance . 

for it is a manner of Tithing, and all manner of Tithing is of Ececleſ;- 

aſtical Juriſdiction; and therefore as they ſaid, the: Judges in their 

Anſwer to certain Objections made by the Archbiſhop of Canterbury, 

have confeſſed that Suits may be had in the Spiritual Courts pro Modo 
Decimandi, &c. It. was anſwered thereunto, and reſolved by the 
Temporal Judges, That Satigfactio pecuniaria of it ſelf is Tem— 

poral : But for as much as the Parſon hath not Remedy pro Modo 
Decimaudi at the Common Law, the Parſon by Force of the Acts 

cited before, might ſue pro Modo Decimanai, in the Eccleſiaſtical 

Court: Caſe de Modo Decimandi, 13 Coke, fol. 44. See Dr. Grant's 

Caſe, 11 Coke 16, and 2 Roll's Abridzment 305. Accordingly, when 
IfuponaSuit à Prohibition was pray'd to ſtay Procecdings in the Spiritual Court up- 
there fora on a Suit there for a Modus Decimandi, becauſe the Defendants there 
e Ne, ſuggeſted another Modus Decimandi, and that they refuſed to receive 
being ſugge- it; Dodderidge Juſtice ſaid, the Modus Decimandi is as well due to 
ar 1 the Parſon, as Titkes are at the Common Law; and if the Parſon doth 
hibirion lies libel in the Spiritual Court for a Modus Decimandi, (as he may do) 
or not. and another Modus is there ſuggeſted, and this refuſed, they may 
there try and determine this Matter touching this Modus, and no 
Cauſe to grant a Prohibition for this Refuſal: But if they do there re- 

fuſe the Suggeſtion for the Modus, upon a Matter wherein their Law 

and our Law do differ, as in the Point of Proof, for Default of Two 
Witneſſes, whereof one being allowable in our Law, but not with 

them; in this Caſe a Prohibition is to be granted, but otherwiſe they 

may as well try the Modus Decimandi as the Right of Tithes. To 

which Haughton Juſtice replicd, That they were not to be ſuffered by the 

Common Law to try a Modzs Decimandi there, but that they were to 

be prohibited. But Dodderidge ſaid as before, That if there were a 
Difference in their Proceedings, betwixt their Law and the Common 

Law, and this be the Ground of the Refuſal of the Allegation, they 

are to be prohibited. But being moved at another Time, Dodde- 

ridge held as before; but granted, that if the Difference be touch- 

ing the Matter of the Proof wherein their Law and the Common 

Law differs in the Manner of the Proof by Witneſſes, and they will 

not allow of the Proof allowable by the Common Law, (is.) of one 


Witneſs as ſufficient, they are to. be prohibited; and ſo ſaid he is, 1 


R. 3. and 10 H. 7. Alſo he faid, it a Parſon doth libel there for 
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a Modus, whereas in Verity there was no Modus, but only a Com- Podus, De- 

poſition of late Tim between the, Parſon and Pariſhioners to pay fo 2 

much yearly for Tithes and not otherwiſf; in this Caſe. beeauls that oo 

their Law and our Law do differ in Point of Preſcription, for with 

them 10 Years Continuance (as he ſaid) being a good, Preſcription, but 

not ſo by our dur Law, they are to be prohibited. But Hanghton 

held as before, T hat a Modus Decimandi is properly to be. 1 and 

determined at the Common Law, and not by them in the Spiritual 

Court; for that their Law and the Common Law differ in Ppint of 

Proof of a Modus, and in the Point of Preſcription. Yet Croke held 

with Dodderidge, ſaying, A ſpecial Modus being libelled for there, is 14 

there to be tried; but if they differ there in a "Temporal Matter, they It 

are then to be prohibited, this being: triable by the Common Law. 1 

So the Court declared they would ſee the, Suggeſtion; and by the | 

Rule of the, Court they were to make their Suggeſtion, and to ſhew | 

the ſame to the Court as they would ſtand by it; and in the/-mean 

Time the Suit. in the Spiritual Court to be ſtay'd. Mich. 143 N.. N. 

Harding & a againſt Goſling. 3 Bulſt. 251. een 
But this Caſe is reported differently by Rolfe who ſaith, that the It ſeems a 

whole Court agreed, that a Parſon may libel in the Spiritual Court feebiP then 

upon a ſpecial Modus, and that no Prohibition lies; but becauſe the Spiritual 

Spiritual Court had rejected the Proof of another Modus which was . 

alledged, a Prohibition was granted, and alſo becauſe the Parſon had other * 

miſtaken his Modzs : And further that it was agreed, that the Spiri- alledged. 

tual Court ſhall not try the Modus for the Reaſon mentioned by 

Haughton, (ciz.) That if one libel upon a different Modus, and the The Reafon 

Defendant pleads there is another Modus that is triable at the Com- en. 

mon Law, becauſe otherwiſe the Temporal Court will be defeated of 

all Juriſdicton; for the Parſon may ſuggeſt one falſe Modus to a great 

Value on Purpoſe to take away the Tempora! Juridiction. Mich. 14 

Fac. B. N. Goſling v. Harding, 1 Roll's Rep. 419. To which Rea- 3 

ſon given by Haughton, it may be anſwered, That if a Parſon libel on behalf of 

for a Modu which he cannot prove, he will fail of his Purpoſe, and be the Spiritual 

condemned in Coſts, otherwiſe an Appeal may be had; and if the Wurt. 

Defendants there ſuggeſt, and prove another Modus tis fit it ſhould be 

allowed; and if thereby the Tempora! Juriſdiction loſe the Tryal of the 

the true Modns,-they have no Wrong, for that the Tryal of ſuch a 

Modus, by four Acts of Parliament, (as was confefled by the Judges 

when before the King and Council) doth belong to the Eccclefiaſtical . 

Juriſdiction, as is before ſhewed; but if the Suggeſtion of a different 

Modus from what is ſet forth in the Libel, ſhall ouſt the Eccleſiaſtical 

Courts of the Juriſdiction, this may be done by every Defendant that 

is ſued for any Mods there; and fo no ſpecial Modrs how true and 

notorious ſoever it be, may with Effect be ſued for there, unleſs the 

Defendant pleaſe ; which may be more prejudicial to the Eccleſiaſti- 

cal Courts than the other Practice can be to the Tempora]; becauſe 1 

(as is ſaid) the Right of hearing and determining Suits for a Modu 625 14 
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doth belong to the Spiritual Courts, and fo the Temporal Courts loſe 11 
nothing which they originally had. 1 1 : F 
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CHAP. LVL 


Cuſtom or Preſcription, if triable in Spiritual 
Court. Prohibitions, if to be granted tg 
prevent ſuch Trials. 


Fecleſiafti- Lthough the Eccleſiaſtical Courts be confirmed and aided by the 
cal Courts aforeſaid Statutes as to their Authority of holding Plea of Tithe; 
10 _— of all Sorts, and of all other Church-Duties; yet theſe Statutes do pro- 
Bounds, by vide, that the ſaid Courts ſhould keep within the Bounds of Juſtice 
27 H. S. c. 20. and due Limits of Juriſdictions; and accordingly by the Statute of 27 
H. 8. cap. 20, it is provided. That every Perſon and Perſons, be. 
ing Party o2 Parties to any ſuch Suit, ſhall and may make and have 
his and their lawful Aﬀfon, Demand oz P2oſecution, Appeals, Pꝛo⸗ 


hibitions, and all other their lawful Defences and Remedies in e 


very ſuch Suit, acco2ding to the ſaid Eccleſiaſtical Laws, and Laws and 
Statutes of this Realm, in as ample and liberal Manner and Fozm 
as they oꝛ any of them might have had, if this Ack had never been 
made: Any Thing in this At above wiitten notwithſtanding. And 
alſo by the Statute of 2 & 3 Ed. 6. cap. 13, by which the former Sta- 
tute is confirmed, tis provided and enacted, That this Ac, o? any 
Thing therein contained, ſhall not extend to give any Miniſter 02 


Judge Eccleſiaſtical, any Jurisdi#ion to hold Plea of any Matter, 


Cauſe oꝛ Thing, being contrary oꝛ repugnant to oz againſt the Effex, 

Intent oz Meaning of the Statute of Weſtminſter Second, the fifth 

Chapter, the Statutes of Artciuli cleri, circumſpecte agatis, Silva cædua, 

the Treatiſe, De regia prohibitione, ne againſt the Statute of Anno 

primo Edwardi tertii, the tenth Chapter, 02 any of them, ne yet hold 

Plea in any Matter whereof the King's Court of Right ought to have 

JuriſdiXion; any Thing therein contained to the contrary in any wiſe 
notwithſtanding. 

Prokibition In the 16th Fac. a Modus being ſued for in the Eccleſiaſtical Court, 

where the a Prohibition was granted, becauſe the Defendant there denied the 

Party denied Modus: And the Court ſaid that the Modus Decimandi muſt be 

ſued for, S., ſued for in the Eccleſiaſtical Court as well as the very Tithe, 2 R. z. 

3. a. and if it be allowed between the Parties, they ſhall proceed 

there; but if the Cuſtom be denied, it muſt be tried at the Common 

Law; and if it be found for the Cuſtom, then a Conſultation muſt 

o, otherwiſe the Prohibition ſtandeth. Tin. 16. Fac. Rot. 3110. Scot 

v. Wall. Hobart 245, and the like was reſolved by the Court upon a 

Suit for a Modus by the Shock, and not by the Sheaf. Hill. 22 Fac. 

Tithe for B. R. Steward's Caſe, Noy 81. Hill. 4 Car. C. B. Hetley 133. And 

Fiſh, Sc. due jn the 3 Car. when one libelled in the Eccleſiaſtical Court for Tithe 

meerly by of Fiſh, (which is due meerly by Cuſtom) and the Defendant plead- 

ccd, that Time out of Mind they had paid no Tithe of Fiſh; and a 

Prohibition being prayed, Richardſom replied, that it is meerly an ac- 

cuſtomary Tithe, as Rabbets, Gc. whereof no Tithes are due by the 

Law of the Land, ſee 1 Keeble 602, and that a Prohibition ſhall not be 


granted ; yet the other Juſtices ſaid, a Prohibition ſhall be granted, be 
1 cauſe 


tiff 1 
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cauſe the Cuſtom ought to be tried by the Common Law; and they Cuſtoms fo; 
made a Difference between Modus Devimands, which 12 10 5 4 

ry where the Cuſtom only makes the Duty, and Where there is a 

Tithe precedent due, and that Modus conyerts it intg another Duty, 

there no Prohibition ſhall be granted, but it ſhall be tried in the Et- 
cleſiaſtical Court whether there be ſuch Modus Decimandi or not, 

which Difference was agreed by Twiſden Juſt. Hill. 20 & 21 Car. 2. 

in the Caſe of Philips v. Clever, 3 Keeble 452. But if a Parſon li- hon aftera 
bel for a Modus to pay 3d. and it be alledged that the Modus is but cd, the Spi- 
for 2d. this ſhall be tried b the Common Law; but when the Cu- ritual Court 
ſtom is tried, then they in the Eccleſjaſtical Court may proceed up- *yproceed. 
on it. Paſch. 3 Car. B. Anonymus, Hetley, p. 13. And about the ; 

Car. when a Modus to have Two Shillings in the Pound for every 

Houſe and Shop in the 'Town was ſued for in the Spiritual Court ; a 
Prohibition being prayed, the Court ſaid, that a Parſon may ſue for 

a Modus Decimandi in the Eccleſiaſtical Court; but if it be denied, ſaid 

the Chief Juſtice and Jones, they cannot proceed, becauſe they cannot If the Adu 
try the Matter of the Preſctiption there; and if they Rag a Pro- be denied, 


hibition lies: But in this Caſe no Prohibition was granted, becauſe —— 
the Defendant had only anſwered to the Cuſtom, quod nom Credit eſſe proceed. 
geram. And (as n ſaid) this is no Denial of the Preſcription 

for that that ought to be done by Way of Allegation ; and Noy ſaid, 

that their Form of anſwering to Articles, is (as before) oz Credit, nns. 
Sc. but if the Defendant there will deny the Preſcription, he ought whe brWay 
to come by Way of Allegation, and Jones accorded, Clark v. Promſe, of Allega- 
B. R. Latch 210. So when the Parſon of B. in London libelled in the. 
Spiritual Court upon a Cuſtom, that if a Pariſhioner of B. dies in B. 

and is carried and buried in another Pariſh in Londos, there ought to 

be given to the Parſon thereof a Gown, Pulpit-Cloth, and a Pair of 

Gloves; 'twas held that a Prohibition lies to try this Cuſtom, if it be 

denied, becauſe a Cuſtom may be made in a ſhorter Time according 

to the Spiritual Law than at the Common Law. Tin. 15 Car. B. R. 

Cooker Parſon of St. Thomas Apoſtles, and Goale, 2 Rolls Abr. 307. 

nu. So that by theſe laſt Caſes, a Parſon may only begin a Suit in 

the Eccleſiaſtical Court for a Modus, but not purſue it, or recoyer 

any Thing there, unleſs his Adverſary conſent to it; for that a Cuſtom 

de modo Decimandi is not of Eccleſiaſtical Juriſdiction, or Cogni- 

zance; that is, though a Modus may be ſued for there, yet they may 

not try it there: And if the Caſe be ſo, no one that claims a Modul, 

has any ſufficient Reaſon to begin in the Spiritual Court for it, be- 

cauſe (as is declared in the aforeſaid Caſes) when the Defendant ſhall 

by way of Allegation, either deny the Modus ſued for, or, ſuggeſt an- 
other Modus, the Eccleſiaſtical 11 5 is bound to ceaſe his Proceed- 
ings; and if he do this, (as they ſay by their Law he ought to do, to 
avoid a Contempt) as no Inhibition lies upon an Appeal for the Plain- 
tiff for this Cauſe, ſo no Prohibition lies for the Defendant; or if 
there did, he has no Reaſon to ſuc for one, ſeing the Plaintift's Suit is 

at an end, and he has no Means to recover any [Thing of him. 

But it is to be obſerved, that the firſt of theſe Caſes, in which a Obſ 
Power to try ſuch Modus is denied to Eceleſiaſtical Courts, in the 14 flog 4. _ 
Zac. at the latter End of Mich. Term, and at the Beginning of the Decimand.. * 
ſaid Term it was otherwiſe held in the ſame Court in Ręnoldt and 
Newberry's Caſe, 1 Rolls Rep. 420, when Mountague was made Lord 
Chief Juſtice in the Room of Coke, (ois. ) about Seven Years after 
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he Debate was before the King and Council betwixt the Splritual and 
Temporal Judges, and above Sixty Years after the laſt of the Statutes 
before-mentioned was made in favour of the Eccleſiaſtical Courts 
in this Point. And when the Debate was betwixt the Judges Spiritual 
and Temporal upon this Queſtion, Whether when a Suit is begun in 
the Spiritual. Court for Tithes in kind, and a Modus Decimandi is 
ſuggeſted, by which the Lands are diſcharged, a Prohibition lies to try 
the ſame at Common Law, it ſeems the Croilians had never known 
or heard of Prohibitions, when a Suit is begun for a Modus; for if 
otherwiſe, they would not have ſaid (as they did) that the Cuſtom de 
modo Decimandi is of Eccleſiaſtical Juriſdicton and Conuzance, and 
ſhall be tried before the Eccleſiaſtical Judges, and argued from thence 
as from an unqueſtioned and granted Ground or Principle. And the 
Temporal Judges, if they. had held and adjudged the contrary before, 
would not have anſwered by Way of Conceſſion (as Coke reports they 
did) iz. that a Parſon' by Force of the Acts cited before, might ſue 
pro modo Decimandi, and compel the Defendant to yield as well the 
Modus Decimandi, as if the Suit were for the Tithes in kind, and 
only denied the Conſequence the Civilians would draw from thence, 
ſaying, that this did not prove that if a Suit be for 'Tithes in kind, 
which are extinct, and the Land dicharged, that upon a Suggeſtion de 
modo Decimandi a Prohibition ſhould not lie; but rather they would 
have replied, (as the late Caſes ſpeak) that a Cuſtom de odo Deci- 
mandi is not of Eccleſiaſtical Cognizance, and that if they did try a 
Modus when denied, a Prohibition did lie. And what the Judges did 
declare upon ſo ſolemn an Occaſion, is much to be depended upon in 
judging what the Law then was, eſpecially when ſome of the Judges, 
who being eminent for their Learning in the Law, and Knowledge of 
the Practice of the Courts, if Prohibitions had. been uſually granted, 
and ought to be, could not in fo common a Caſe but know thereof, 
have gainſaid againſt the Intereſt of their Courts, and againſt the Opi- 
nion of others that did grant them, 4s Dodderidge and Croke in Har- 
din and Goſlin's Caſe, 3 Bulſtr. 241, and Richardſon in the Anonymus 
Caſe, Hetley p. 13. STE wh i Ee. 
Nor may it be ſaid, that theſe Zuger by their Conceſſions did only 
intend, that a Parſon by Force of the ſaid Acts might ſue pro Modo 
Decimandi, but not that the Judge ſhould proceed in the Suit in caſe 
the Modus be denied; for firſt, tis granted by them that the Statutes 
before cited in the Clauſes, declaring that all manner of Tithes and 
other Church Duties ſhall be ſued for in the Eccleſiaſtical Courts, do 
extend as wellto a Modus Deci mandi as to Tithes in kind. And the Sta- 
tute of 27 H. 8. ſaith That Tythes ſhall be paid acco2ding to the lauda- 
ble Uſages and Cuſtoms of the Partſh. and that foz ſubſtrating any 
of the ſaid Tythes, Offerings o2 other Duties, the Parſon may not 
only convent the Dffender bekoze the Oꝛdinarp, but alo compel him 
to yield the ſaid Duties, (that is, as the ſaid Judges expounded the 
ſaid Words,) as well Modus Decimandi, as the Tithes in kind, and 
with that in Effect agrees the Statute of 32 H. 8. cap. 7. So that 
what is enacted thereby in their Judgments extends alſo to a Modus 
Decimandi, as well as to Tithes in kind; and 'tis plain that it doth fo, 
for the Words thereof are, That all and ſingular the Tythes ſhall be 
paid acco2ding to the lawful Cuſtoms and Alages of the Pariſhes and 
Places where ſuch Tythes oz Duties ſhall grow, ariſe, come oz be 
due, and that the Party grieved may convent the Perlon mate" 
5 | 2 | fy 
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pefoze the D2dinary, and allo (which come cloſe to this Doubt) that in Cuſtom ot 
every luch Cale oz Matter oz Suit, the ſame ©2dinary, 8c. (as the 8 
words are) ſhall o: map by Uertue of this Att pyoceed to the Erami- © 
nation, Pearing and Determination of every ſuch Cauſe oꝛ Matter 
owdinarily .02 fumartly accozding to the Courſe and Pzoceſs of the 

ſaid Eccleſiaſtical Laws, and thereupon may give Sentence acco2- 
dingly.. And by Statute of 2 & 3 Ed. 6. tis ſaid, as to all manner 

of Predial /Tithes, That they ſhall be paid in ſuch Banner, 8c. as of 
Cuſtom and of Right they ought to have been paid. And after in 
another Branch thereof, tis enacted, That if any Perſon do ſubſtrat 

02 withdzaw any manner of Tythes, Obventions, Pꝛoſits, Commo- 
dities 92 other Outies befoze-mentioned, o2 any Part of them, which 

(ſay the aforeſaid Judges) extends to Cuſtom of Tithing, that is Modus 
Decimandi mentioned in this Act, &c. COntrary to the true Meaning 

of this Act oꝛ any other At heretofoze made, viz. 27 & 32 H. 8. that then 

the Party lo ſubſfrating ſhall be convented and ſued in the Eccleſi⸗ 
aſtical Court, &c. to the Intent the King's Judge Eccleſiaſtical ſhall 
and may then and there hear and determine the ſame accoꝛding to the 
King's Eccleſiaſtical Laws, (-/z.) the ſame Suit, as well for a Mo- 

dus as Tithes in kind, for by the ſaid Judges theſe Clauſes in theſe 
Statutes entirely extend as much to the one as to the other. 

When a Parſon libelled in the Spiritual Court for a Way, and it Cuſtoms and 
was ſuggeſted that the Libel ſer forth, That by the Cuſtom of the brett in 
County of Devon, when the Graſs is cut and put into GraſsCocks, the Spiritual 
the Tenth Cock ought to be aſſigned to the Parſon for his Tithe, and Court- 
that he might by the Cuſtom make it into Hay upon the Land of the 
Party, and that he was hindred by the Defandant, the Owner of the 
Land, of his Way to come to make it into Hay ; the Court adjudged 
that no Prohibition did lie, for that it is an Acceſlary to the Thing that 
is Spiritual, and Firz. Nat. Br. is, that the Parſon may have his 
Action upon the Caſe for the Diſturbance. But in this Caſe it was al- 
ledged further for a Prohibition, that the Cuſtom of the County is, that 
the Parſon ſhall not make his Tithe-Hay upon the Land, but carry it 
away preſently, and by this Libel in the Spiritual Court they would 
alter the Cuſtom, which is to be tried at the Common Law ; but not- 
withſtanding the Court would not grant a Prohibition. Mzch. 14 Fac. 

B. R. Reynolds v. Newberry, Roll's 1 Rep. 420. Now this Caſe 
ſeems to prove that when this Eccleſiaſtical Court hath Juriſdiction of 
the Principal, the Acceſſory, though it be a Preſcription, may there be 
ſued for, and if denied ſhall be tried there, it being granted in the 
Books, that not only Suits for ſtopping of Ways to carry Tithes may 
be in Court Chriſtian. Trin. 43 Eliz. Blackwwel's Caſe, 3 Cro. 843. 
Mich. 14 Jac. B. R. Reynolds v. Newberry, Rolls Rep. 420; but alſo of ways. 
if the Queſtion be, which of Two Ways is the uſual and accuſtomary 
Way 2 that ſhall be tried there. Hill. 6 Car. B. R. Halſey v. Halſey, Zones 
230, Which alſo proves, that a Preſcription upon which a Libcl may 
be grounded in the Eccleſiaſtical Court, may alſo be tried there, for 
to try whether the Defendant hath ſtop'd the right Ways, or which of 
Two Ways is the accuſtomary Way, is to try the Cuſtom or Preſcrip- 
tion, for they can go upon nothing but the Examination and Proof of 
long Uſage, which makes the Preſcription that gives the Right, and 


accordingly is the Sentence to be given. See Chap. 57. 
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I Ciftoms of Beſides in the Statute of Circumſpete 4gatis made 13 Ed. 1. where 
El NE it is determined that ſeveral Things are meerly Spiritual, and are to be 
aemanded in the Spiritual Court, and the IN Judge ſhall. have 
Concerning power to take Knowledge thereof, notwithſtanding the King's Probi. 
Il bade fach bition: One Article is, Af a Parſon-demand Martuaries in a Plate t 
44 Things for a Where a Moꝛtuary hath been uled tobe given by Foꝛte of this article, c 
N Mortuary. (and before the Statute of 21 H. 8. cap. 6. was made) if Doubt did { 
li | ariſe, whether there was a Cuſtom in a Place to have ſuch Thing, b 
i for a Mortuary, this Cuſtom was triable in the Spiritual Court, Fitz. ( 
| Nat. Br. 51 & 54. 10 H. 4. 2. 13 R. 1. 2. Fariſdittion 20. & Kel. ; 
0 way fol. 110. b. and that this was the Law before the ſaid Statute of i 
4 21 H. 8. was granted on all Hands, and by Jones and Jhitleck held S 
" to be ſo now notwithſtanding the ſaid Statute. Mich. 7 Car. B. R. r 
jt Margaret Hind v. Epiſcopum Ceftriz, 1 Cro. 237. See Articuli Cleri, J 
[i 9 Ed. 2. cap. 1. Trin. 17 Car. 2. Mark v. Guilbert, 1 Sid. 263, the | 
N I ſame Caſe, I Keb. 919. G Mich, 24 Car. 2. John V. Lloyd, 3 Keb. 0 
bi 75. 2 Keb. 835, 867. 3 N ; t 
1 Another Article in the ſaid Statute of Circumſpette Mgatis, is, That c 
i concerning if a Peelate of a Church 02 Patzon demands a Penſion due to him, b 
l of a Penſion, All ſuch Demands are to be made in the Spiritual Court; and ac- L 
| cordingly it hath been held, that though the Libel ſhews, that ram | ti 
i per realem compoſitionem quam per antiquam & laudabilem conſuetu- | i} 
j dinem ipſe & Predecefſores ſui habuerunt &. habere conſueverunt au- fi 
A 3 nualem penſionent, Cc. And ſo as was urged, the Penſion was demanded hi 
i upon Temporal Grounds, 9iz. Preſcription, and real Compoſition; | I 
|} yet Coke and the reſt of the Juſtices held, that a Prohibition ought 

| not to be granted. Trin. 10 Fac. C. B. Sprat v. Nicholſon, Godbolt, in 
1 Trin. 41 Bliz. B. R. Collier's Caſe, 3 Cro. 675. See 11 H. 4. 85. at 
Yi Fitz. Nat. Br. 41, Paſch. 35 Elis. Croker and York v. Dormer, | fo 
i Popham's Rep. 23. Goodwin v. the Dean and Chapter of Jells, Nyy of 
i 16. Bulbrook v. Brigs, 2 Cro. 217. And a Prohibition was denied, | er 
| for that a Penſion is a Spiritual Thing recoverable in the Spiritual | w 
4 Court; and yet a Title to a Penſion, if ſuable at all in the Spiritual } R 
. Court, muſt depend upon Preſcription, and if denied, the Preſcription | Or 
# muſt be tried there before the Penſion can be recovered. And ſo up- th 
4 on a Motion for a Prohibition to the Spiritual Court in a Suit there ſis 
„ for a Penſion, it was held by the Court, that the Law is according to by 
Fitz. Nat. B. 51. b. that if the Penſion be by Preſeription, tis in the T 

Election of the Party to ſue for it in the Spiritual Court as for a Pen- Pe 

ſion, or at the Common Law as for an Annuity. And it was further pe 

faid, that the Opinion of the Lord Coke, 2 Iuſt. 491, 492, is not war- fo! 

ranted by the Books by him there cited; but Miudham and Trwiſden it 

Juſtices ſaid, that in the Time of King Fames it was adjudged that 2. 

for a Penſion by Preſcription, Remedy ſhall be only at the Common be 

Law, therefore the Reporter makes a Lach of it. Trin. 15 Gar. 2 | hit 

1 Sid. 146. But afterwards it was reſolved by Keelizg and Twiſden W. 

Jjuſtices, that Penſions by Preſcription may be ſued for in the Spiritual 4 

Court at the Election of the Party, and although in the Caſe then be- all 

fore them the Preſcription was denied, yet would they grant no Pro- of 

hibition. Mich. 26 Car. 2. Smith v. Biſhop of Lincoln, 2 Keb. 439, his 

$02, and 1 FYentris 3. But afterwards it was held, that although a La 

Suit may be in the Spiritual Court for a Penſion, yet if it be denied to Wa 

be Time out of Mind, (5c. a Prohibition ſhall go, for that the Pre- it 
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ſcription ſhall be tried by the Temporal Conte: Mich: 36:2. e be- 


1 Ventris 265. See the ſame Book 120, and 3 Keb. 562, See before 

BY all which it appears that Preſcriptions in all Cafes are not to be 
tried in the Temporal Courts, in regard that by the ſaid Statute of Cir- 
cumſpette Agatis, Preſcriptions for the Payment of Mortuaries and Fen- 
ſions are triable and determinable in the Spiritual Court, and this hath 
been owned, and allowed by ſeveral Judgments in the Temporal 
Courts, and Opinions of the Judges; it will be difficult therefore to 
apprehend the Reaſon why a Modus Decimandi may not be tried alſo 
in the Spiritual Court, eſpecially there being this Article in the ſaid 
Statute of Arcumſpette 4eatir, That if a Parſon demand of his Pa- 
riſhioners Oblations oz Tythes due and accuſtomed, the Spiritual 
Judge ſhall Have Power to take knowledge notwithſtanding the King's 
Prohibition. And by Coke and the other Juſtices. Mich. 7 Fac. in the 
Caſe de Modo Decimandi, this Statute is acknowledged and expounded 
to give Authority to ſue for a Modus Decimandi in the Eceleſiaſti- 
cal Courts, and by the ſaid Act their Proceedings are not to be ſtopt 
by a Prohibition to bring the Trial of the Modzs to the Common 
Law. And Keeling and Twiſden Juſtices would not grant a Prohibi- 
tion in a Suit for a Modus where the Modus was denied. Smith v. Bi- 
ſhop of Lincoln. 2 Keb. 439, 802. 1 Yentris 3. Yet afterwards we 
find the Court of Opinion, that wherever the Cuſtom is denied; a Pro- 
hibition ſhall go. 3 Keb. 5 23, 527, ſame Caſe. 1 Feutri 274. Sce 
1 Ventris 120, 265. 2 Keb. 41, and 3 Keb. 562. 

And it is further to be obſerved, that in the ſame Article concern- 
ing Tithes in the ſaid Statute of Circumſpecte Agatis, it is ordained 
and eſtabliſhed, That if any Parſon doth ſue againſt another Parſon 
fo2 Tythes greater 02 ſmaller, ſo that the Fourth Part of the Galue 
of the Benefice be not demanded, the Spiritual Judge ſhall have Pow⸗ 
er to take knowledge notwithſtanding the King's Pꝛohibition; and 
with this agreeth the 38 Ed. 3. 6, where it is ſaid, that where the 
Right of Tithes comes in Debate between Two Spiritual Perſons, the 
one claiming the Tithes as of common Right within his Pariſh, and 
the other claiming to be diſcharged by real Compoſition, the Eccle- 
ſiaſtical Court ſhall have Juriſdiction of it: Which Caſe was vouched 


tween Wars 
ſong 7 Ec. 
ENS 


That all Pre- 


ſcriptionsare 


not to be 
tried in the 
Temporal 
Courts. 


Concerning 
Suits be- 
tween T'wo 
Spiritual 
Perſons for 
Tithes, 


by Bacon, and agreed by Coke. Mich. 7 Fac. in the Caſe de modo 


Decimandi. Coke 13 Rep. 39. And in an Action of 'Treſpaſs by pne 
Parſon againſt another Parſon, if the Defendant claim as Tithes ap- 
pertaining to his Parſonage, the Court ſhall be ouſted of Juriſdiction ; 
tor the Debate being between "Two Parſons, it ſhall be intended that 
it is for the Right of Tithes. 38 Ed. 3. 5. b. 2 Roll's Ar. 308. uu. 
2. And Richardſon ſaid, the Books make a Doubt where the Suit is 
between the Servant of the Vicar and the Parſon, but it ſeem'd to 
him to be all one. Mich. 3 Car. C. B. Comin's Caſe. Hetley 60, So 
when 2 Vicar ſued for Tithes againſt a Parſon appropriate (who was 
a Lay-man) in the Eccleſiaſtical Court for the Tithes of Saffron, and 
alledged that Time out of Memory, Gc. the Vicars have had Tithes 
of Saffron within that Pariſh : And the Parſon pleaded, that he and 
his Predeceſſors had uſed to have Tithes of Hay and Corn of this 
Land till within 40 Years laſt paſt, when it was ſowed with Saffron ; it 
was ſaid that no Prohibition thall be granted to try this Cuſtom, but 
it thall be tried in the Eccleſiaſtical Court; for that it is between 


the Parſon and the Vicar, although the Farmer was made Party, for 


X 2 | they 


So upon an 
Action of 
Treſpaſs be- 
tween 'Two 
Parſons. 


Between vi- 
car and Par- 
ſon no Pro- 
hibition. 
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Suits be“ they may well judge of it, and of the Compoſition ; and this yer, 
— Point was adjudged between Hunt and Buſh. 30 Elig. and that the 
party ſhould have a Conſultation. Hill. 43 Eliz. Benefield v. Hey. 
._ - Gouldsborough 149. 2 Koll's Abr. 310, nu. 5. So when the Parſon of 
1 5 Great Fakenham. brought an Action of Treſpaſs againſt the Parſon of 
4 Harmington; and the Queſtion was, If the Parſon of one Pariſh claim 
by Preſcription a Portion of Tithes out of the Pariſh of another, if the 
Spiritual Court ſhall have Juriſdiction for the Trial of it? And the 
Opinion of the whole Court was, that it ſhould, becauſe that the 
Matter is betwixt Two Spiritual Perſons, and concerning the Right of 
Tithes. Paſch. 29 Eliz. C. B. the Parſon of Faſenhams Caſe. 1 Ty. 
nard 59. Trin. 11 Fac. B. R. and per Cur. 2 Rolls Abr. 310. ny 
2. vide 35 H. 6. 39, and Br. Juriſdict. 3. Where in 'Treſpaſs for 
taking of Tithes, the Defendant claimed them as Parſon and within 
his Pariſh, and the Plaintiff preſcribed that he and. his Predeceſlors 
Vicars there, have had the 'Tithes of that Place Time out of Mind; 
U c. And the Opinion of the Court was, that the Debate being be- 
5 tween the Vicar and the Parſon, who are Spiritual Perſons that may 
8 try the Right of Tithes, therefore the Tempora! Court ſhall be ouſted 
N of the Juriſdiction. See alſo 6 Ed. 4. 3. 22 Ed. 4. 23, 24. 31 H. 6. 
11, between a Parſon and the Servant of another Parſon, & 7 H. 7. 
bt 35. 35 H. 6. 39. b. between a Parſon and a Parſon's Tenant in Tref- 
4 | paſs, where the Lay-man ſet forth his Title as Tenant, and pleaded 
il to the Juriſdiction of the Court: And by Gaſcoign, the Suit ſhall be 
in the Spiritual Court, becauſe that the Right of Tithes ſhall be tried 
only in the Spiritual Court betwixt Spiritual Perſons, ſee Mich. 11 Fac. 
B. R. 2 Bulſtrode 157. Mich. 5 Fac. Rolfs 2 Abr. 310. uu. 1. Trin. 
11 Fac. B. R. per Cur ibidem. uu. 2, and Mich. 14 Fac. between 
Adams and Sir Thomas Yevaſour v. Hubertſon, ibid. uu. 4 Mich. 28 
6 29 Elis. between the Vicar of Pankridge and Buſey, ibid. nu, 6, 
i | and Godbolt. Trin. 31 Eliz. Botham v. Cooper. 3 Go. 136. Mich. 29 
1 & 3o Eliz. B. R. Savell v. Mood. 3 Cro. 71, and 1 Leonard 9a. 
4 Trin. 30 Fliz. B. R. Gatehouſe and Penn's Caſe. 1 Leonard 128. 
1 Paſch. 2 Jac. C. B. Randa v. Knowles. Noy 147. Mich. 35 & 36 
[ Eliz.. B. R. Sherborn's Caſe. 3 Cro. 306. 3 | 
Wherefore Now in regard that the Words of the ſaid Statute of Circumſpecte 
i Prohibirions . 47775 as to this Point only are, Jf any Parſon doth ſue againſt ano: 
1 red in Suite ther Parſon fo2 Tythes greater oz ſmaller, ſo that the Fourth Part 
q of the Ualue of the Benefice be not demanded, the Spiritual Judge 


between Spi-. 
en, Fer- ſhall have Power, 8c. and ſo only gives the Spiritual Court the Cog- 
nnizance of the Right of Tithes betwixt Spiritual Perſons, not of Pre- 


ſcriptions expreſly; and yet by the Judgments relating to this Matter 
both Ancient and Modern, the Spiritual Courts have been allowed to 
try, and finally to determine the Right of Tithes between Spiritual 
Perſons, though they ground their Titles upon Preſcription (as for the 
moſt Part they muſt) and ſo to try the Preſcription ; but it is ſaid by 
Coke, that the Reaſon why Prohibitions are not granted in Suits be- 
tween Spiritual Perſons, as Parſon and Vicar, is becauſe the Modus 
ſuggeſted to be paid comes not in Queſtion, but only the Right of 
Tithes to which of the Spiritual Perſons they do belong. Draitos and 
Cotterel v. Smith. 2 Bulſtrode 158. But other Words in the ſame 
Statute are, If a Parſon demands of his Pariſhioner Oblations 02 
Tythes due and accuſtomed, (that is due in Kind or by Cuſtom, as the 


judges I have ſhewed expounded them) the Spiritual Judge ſhall have 
TY 2 Power 


Chap. EVIL The Complete Incumbent. 621 


Power to take Knowledge, &c. and fo. ſeems more expreſly to give Jjurifoicion 
Trial of a, Cuſtom or Preſcription for Tithes, iz. a Modus Deci- PF: 
andi to the Eccleliaſtical Judges, than the former Words do, which x RXV 
give the Trial of the Right of Tithes to that Court betwixt Spiri: 
tual Men: Yet notwithſtanding all that has been before ſaid, and the 

Caſes cited to the contrary, I conceive that the Law and Practice is 
ſettled in this Point, that if a Modus Decimandi be ſued for in the 
Eccleſiaſtical Courts, a Prohibition lies to ſtop the Trial of it, if the 

Modus be denied. 'The Reaſon given is, not upon the Account that 

the Spiritual Court wants Juriſdiction, but in regard of the Notion 

their Law has of Cuſtom different from ours : And being that every 

Modus is due by Cuſtom, tis the Common Law only that can deter- 

mine what Time and Uſage with us ſhall be ſufficient to create ſuch 

Cuſtom ; that is, Time. beyond all Memory to the contrary ; whereas 

by their Law ſometimes 10 Years, ſometimes 20, they will adjudge 

ſufficient to create a Cuſtom, as is ſaid 3 Keeble 527, in the Caſe of 

Andrews v. Simſon; and Prohibitions in ſuch Caſes are not granted, 
for that the Spiritual Court hath not a Juriſdiction” of the Matter, 

but in reſpect of the Trial which is to be by our Law only; and if 


upon the Trial it be found for the Modus, the Proceedings ſhall go : 
on in the Spiritual Court; if againſt the Modus, the Prohibition ſhall 3 
ſtand. See the aforeſaid Caſe of Andrews v. Simſon. 3 Keeble 523, ME 
1 

5 | | "RM 1 

| q 1 

1 
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Where, and by what Plea the Spiritual 
Court ſhall be ouſted of Juriſdiftion, and 
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upon what Suggeſtions Prohibitions are Fl 

| N 

granted. 16h 

h 0 e 
AO it may be granted, that a Parſon may ſue in the Eccle-7,,; , par- Wit 
fiaſtical Court for a Modus Decimandi originally, or for Money fon may ſue it} 

or other Thing due and payable by Cuſtom in lieu of Tithes, or 6. S FIT $1144 
therwiſe for Things not in their Nature Titheable ; and alſo if it be:pally. © f * 
admitted that a Modus may be proved and examined there, when the. 4 
Libel is grounded thereupon ; yet if the Proprietor of the Tithes of a 1 1 


Pariſh doth ſue in the Spiritual Court for Tithes in kind of Lands difs 
charged thereof by Preſcription, Gc. and the Defendant doth alledge | 81 
the Euſtom or Preſeription de Modo Decimandi in Bar, that Cuſtom 4 

or Preſcription ſhall not be tried and determined before the Judge Ee- 


—_— - 
2454580 


clefiaſticai, but a Prohibition licth to try the ſame at the Common Al; 
Law, for that the Suit is not originally for the Modus (as it might be), i * | 


but for the Tithes in kind of Lands, by a Modus or Preſcription diſ- 
charged of the Payment of Jithes; and in ſuch Caſe to ſue for 
Tithes in their Kind is prohibited by this Proviſo in the Statute of 2 & 
3 Ed. 6. cap. 13. Pꝛovided alwaps, and be it enacted by the Authoztty 


atozeſaid, That no Perſon ſhall be ſued, oz other wile unn K 
yield, 
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Juriſdiction 
of Spiritual 
Courts, Sc. 


0 


vet Prohibi- 
tion upon a 
Statute com- 
manding or 
prohibiting. 


Tho' a pro- 
hibition lies 
where Lands 


are abſolute- P 


ly diſchar- 
ged, yet non 
ſequitur, Ec. 


That where 
the Tithes 
are extinct, 
the Modus 
cannot be 
acceſlary. 


yield, give 02 pay any manner of Tithes.fozany Banos, Lands, Tene. 


ments 92Hereditaments, which by the Laws and Statutes of this Realm, 
oz by any Pꝛivilege oz Pꝛeſcription, are not chargeable with the Pap: 
ment of any ſuch Tythes, oꝛ that be diſcharged by any Compoſition real. 
And always when an Act of Parliament commands or prohibits an 
Court, be it Temporal or Spiritual, if the Statute be not obey'd, a 
Prohibition lieth, of which the Judges gave ſeveral Inſtances. 771g. 7 
Fac. in the Caſe. de modo Decimandi. 13 Coke's 1 12 & 37, and 
by Dodderidge in Harding and Gaſling's Caſe. 3 Bulſt. 241. So if a 
Biſhop or his Farmer (who ſhall alfo have the Privilege) doth ſuggeſt, 
that a Suit is in the Eccleſiaſtical Court for 'Tithes in kind, where the 
Lands are diſcharged by a Preſcription de nou Decimaudo, a Prohibition 
lies by the ſaid Prohibitory Clauſe. Paſch. 38 Elis. the Biſhop of 
Miucheſters Caſe. 2 Coke 44. _ 4 
But though it be ſaid, that where the original Suit is for Tithes in 
kind of ſuch Lands, which by Act of Parliament, Preſcription or Com- 
oſition real are diſcharged of Tithes abſolutely, a Prohibition lies by 
Force of the ſaid Prohibitory Clauſe in the Stat. 2 Ed. 6. yet from 
thence it ſeems not to follow, that if the Tithes in kind be ſued for 
of Lands which be not diſcharged of Tithes by any of the aforeſaid 
Means, and the Defendant doth alledge a Modus Decimandi, which 
relates to the Manner or Circumſtances of paying ſome particular 
Tithes of ſuch Lands only, that a Prohibition lies to try ſuch Modus 
at the Common Law ; for in the firſt Caſe the Lands themſelves are 
diſcharged of the Payment of Tithes, and ſo the original Suit is pro- 
hibited by the Clauſe of the ſaid Statute. 2 Ed. 6, but in the later, 
the Lands are titheable, and therefore the original Suit for the 
Tithes in kind is warranted (as hath been ſhew'd) by the before-men- 
tioned Statutes: And alfo in the former Caſe, the Plea of a Modus 


Decimandi cannot be ſaid Ay oe Right 1 Tithes upon the 
the Cale de Modo Decimandi, viz. 


Reaſons given by the Judges in 
becauſe the Tithes are extinct, and the Modus is the only Thing with 
which the Land is chargeable ; and therefore by the ſaid Clauſe in 
the Statute, which is in the Negative, the Principal, ↄig. the Tithes, 
are not to be ſued for there; and the Rule, That when the Eccleſia- 
ſtical Court hath Juriſdiction of the Principal, &c. cannot hold Place 
in ſuch Caſe: But in the later Caſe, the Modus is but Acceſſary to 


the Right of Tithes, and the Reaſons given by the Judges in the Caſe 


de Modo Decimandi are not applicable to it; for here, the Tithes in 


— | kind of the Land are not abſolutely extinct ; for we ſuppoſe the Caſe 


to be, that when the Lands are ſown, 'Tithes of Corn are to be paid 
in kind, when mowed, of Hay, when depaſtured, of the Stock ; yet 


for ſome of theſe Tithes, a Modus as to the Manner of Tithing is ſug- 


geſted; not for the reſt, as that the Eighth Sheaf-Shock or Cock, ſhall 
be paid inſtead of the Tenth ; that the Tenth of the Cheeſe made be- 
twixt certain Days, ſhall be paid for the Milk of Cows; 2 d. for a 


Lamb, Pig, Gc. In theſe Caſes the Lands are not diſcharged of 


Tithes in kind, but only a Recompence comes in the Place of a par- 
ticular Tithe by Preſcription, or a Preſcription doth direct the Circum- 
ſtances or Manner of paying the Tithe in kind, as that the Tithe of 
young Beaſts ſhall be paid at a certain Age, though uncapable of li- 
ving then without a Dam, &c. Now in theſe Caſes, when the Tithes 
of Land are not extinct, but the Lands are chargeable therewith, the 


Caſe ſeems to be out of the Prohibitory Clauſe in the Statute, and 


2 the 


the Teſtator in Bar, and the Plaintiff will avoid it, for that his Teſta- 8 
tor was an Ideot, this Idcocy ſhall be tried there, and no Prohibition 4738 
ſhall be granted, for that they have Juriſdiction of the original Mat- kl 45 


ty Bow ks OW 
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— Rd. — — 


the Principal, (ig.) the Right of Tithes, remains of Eccleſiaſtical Juriſoicion 
Cognizance, and that by Force of the ſame Statute; and ſo the M *%s 238. 
dus that comes in by Allegatian, and is dependant thereupon, is ac- L/N/V 
ceſſory thereunto ; and being ſo acceſſory, is alſo of the fame Jurif The Mer: 
diction : And this was not denied to be the Rule of Law by the Tem- e 
oral Judges, when twas argued by the Ciuiliaus in the Caſe of yr. 
1 abſolutely diſcharged of Tithes in kind, and endeavoured to be 

proved by Bacon Solicitor General, (who was on the Part of the 

Clergy) from ſeveral Authorities, but only it did not come up to the 

Caſe then under Debate; in which, by reaſon of the ſaid Clauſe, they 

had not Cognizance of the Right of Tithes in kind, but only of the 

Modus Decimandi. And the Authorities vouched by Bacon to prove 

the ſaid Rule were theſe. 1 Ric. 3. 4, the Opinion of Huſſey, that 

when the Original ought to begin in the Spiritual Court, and after- 

wards a Thing cometh in Iſſue which is triable in our Law, yet it ſhall 

be tried by their Law: As if a Man ſueth for a Horſe deviſed to him, . 
and the Defendant ſaith, that the Deviſor gave to him the ſaid Horſe, . 
the ſame ſhall be tried there. And the Regiſter 57 & 58. If a Man 1 
be condemned in Expences in the Spiritual Court for laying violent . 
Hands upon a Clerk, and afterwards the Defendant pays the Coſts, and 41 
gets an Acquittance, and yet the Plaintiff ſueth him againſt the Ac- 
quittance for the Coſts, and he obtains a Prohibition; for that Acquit- 
tances and Deeds are to be determined by our Law ; yet he ſhall have 
a Conſultation, becauſe the Principal belongeth to them, (but they 
muſt” proceed according to the Rules of the Common Law ; ) 38 Ed. . 
3. 5. Right of Tithes between Two Spiritual Perſons ſhall be deter- 14 
mined in the Eccleſiaſtical Court; and 38 Ed. 3. 6, where the Right Upon Rights 
of Tithes comes in Debate between Two sriritual Perſons, the one 1 
claiming the Tithes as of common Right within his Pariſh, and the ritual Per- 3 
other claiming to be diſcharged by real Compoſition, the Eccleſiaſtical ſons. $f 
Court ſhall have Juriſdiction of it ; to which may be added ſome mo- 9 
dern Caſes, as if a Suit be in the Spiritual Court for a Modus Deci- | 
mandi, and the Defendant plead Payment, this ſhall be tried there, 
(they allowing ſuch Proof of the Payment as is ſufficient at Common 
Law) for that the original Suit was well commenced there. Mich. 14 
Jac. B. R. Goſling and Harding, per Cur. Hobart 314. 2 Rolls Abr. 
305. So if a Man ſue for a Legacy in the Spiritual Court, ang the 
Defendant pleads a Releaſe in Bar, and the Plaintiff denies it, this 
ſhall be tried there, and no Prohibition ſhall be granted, for that this 
is a Matter ariſing from an original Cauſe of which they have the Ju- 
riſdiction. Mich. 15 Fac. C. B. between Percher and Jheeble, per Cu- 
riam. Hob. 255. Anonymus. Roll's 2 Abr. 307. un. 14. So it is, if 
Payment be pleaded in a Suit in the Eccleſiaſtical Court whereof they 
have original Cognizance. 12 Fac. B. R. Roll's 1 Rep. 12. & 2 Alt. 
395, 306. So if an Adminiſtrator ſue for a Legacy due to the 'Teſta- 
tor in the Spiritual Court, and the Defendant pleads the Releaſe of 
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ter. Mich. 15 Fac. Percher v. IWheebli. Roll's 2 Abr. 307. au. 15. : 1 
Or if a Parſon ſues in the Eccleſiaſtical Court, and the Detendant nage | Wt 
there pleads that the Plaintiff was preſented upon a Symontacal Con- "1 | 


tract againſt the Statute of 31 Elig. this ſhall be tried there, for that 1 
iy they "YN 
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Acceſſory. 
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Juriſdick ion 
of Spiritual 


” 


they have Juriſdiction of the original Matter. Mich. 8 Fac. C. B. 
Penn's Caſe. RolPs 2 Abr. 307. nu. 16. 


„Oc. 3 | 
9 To all which I will add Two other Judgments reported by Coke, 


When the 
may try the 


0 * 
. 


(1.) Robert's 
Caſe. 


| libels for Subſtraction of Tithes, an 


which ſeem to favour this Opinion, that the Spiritual Court having 
Juriſdiction of the Principal, ought not to be prohibited in judging the 
Acceſſory, though the Acceſſory is of it ſelf beyond Queſtion of Tem- 
poral Cognizance. | + 
The former of which is Robert's Caſe. Mich. 8 Fac. which is as 
followeth : A Prohibition had been granted in a Caſe of Subſtraction 
of Tithes, upon Surmiſe, that the Plaintiff (being Defendant in the 
Spiritual Court) had but one Witneſs to prove in that Court his De- 
miſe, which that Court would not allow for Proof, for that /imgulari, 
Teftis is not allowable by their Law. And upon- Conſideration and 
Sight of a Prohibition granted in the ſame Cauſe, in Hill. 3 Eliz. in 
Banco Regis, it was reſolved by Coke Chief Juſtice & totam Curiam, 
that a Conſultation ſhould be granted, and that for divers Cauſes, 
Firſt, It appeareth by the Regiſter, fol. 15, that it is a Rule, Onod 
non eft conſonum rationi quod Cognitio Acceſſoris in Curia Chriſtiani- 
tatis impediatur ubi cognitio Cauſæ Principalis ad forum Eccleſia- 
ſticum noſcitur pertinere, and with this agrees 1 R. 1. 3, 4. Second- 
ly, If ſuch Surmiſe ſhall be allowed, then in every Caſe for meer De- 
lay ſuch a Surmiſe may be made; for when the Defendant in the Spi- 
ritual Court ſhall ſurmiſe that he hath but One Witneſs, the Plaintiff 
there cannot deny it, and ſay, that he hath Two or more, for then he 
affirms Matter againſt himſelf, and when the Spiritual Court hath Ju- 
riſdiction of the principal Cauſe they determine the Acceſſory. But it 
was objected, That if 4. claiming by a Leaſe from B. of a Rectory, 
4 the Defendant pleads a former 
Leaſe made by B. to C. and the Defendant hath but one Witneſs in 


the Caſe to prove the former Leaſe; if no Prohibition ſhall be grant- 


ed, the Defendant ſhall be charged; and if C. ſue him upon the Sta- 
tute of 2 Ed. 6, at the Common Law, the Teſtimony of One Wit- 
neſs only will there be ſufficient, and ſo he ſhall be twice charged. To 
which it was anſwered, That firſt the Fault was the Defendant's, that 


he would not ſet forth his Tithes, for then he ſhall not be charged 


But if they 
will proceed 
upon the 

Conſtruction 
of a Statute, 


Sc. 


2. Fuller's 
Caſe youch- 
ed, 


whoever takes them. But in ſuch a Caſe, thoſe in the Eccleſiaſtical 
Court will upon One good Witneſs and any concurrent vehement Pre- 
ſumption, as Poſſeſſion or the like, allow of ſuch a Proof; and the 
Teſtimony of One Witneſs in our Law is no concluſive Evidence, but 
ought to be left to the Conſcience of the Jury, and ſo the Validity or 
Invalidity of Proof of Matters of Fact ſhall be left to them. But if 
a Queſtion at the Common Law ariſe from the Party upon the Con- 
ſtruction of a Statute, or the like, and thoſe of the Eccleſiaſtical 
Court will take upon them to judge of it againſt the Rule of Law; 
there, upon ſpecial Surmiſe of it, and upon the Shewing of the Anſwer 
or other Pleadings of the Parties, by which it appears to the Court 
that ſuch Surmiſe is a good Ground for a Prohibition, it ſhall be gran- 
ted; for Matter in Law ariſing upon Eſtates or Intereſts created by 
the Common Law, and Conſtruction of Statutes, ought to be made 
according to the Rules of Common Law, & aon debet trahi ad aliud 
examen. : 

The other Judgment that proves, that the Acceſſory is to be tried 


in the Eccleſiaſtical Court, when it hath Juriſdiction of the Principal, 
9 2 | Was 


grants the ſaid Rectory, and all Lands and Tithes any ways belonging 


Allegation is "Temporal, and for that it is a ſtronger Caſe to maintain Tennant 


* 
1 1 — * 
* 
a * 
{ J a 
ꝗ—ͤ— — — — 
5 


Chap. LVII. he Complete Incumbent: 


was avouched by Coke, and reported by him in the ſaid Caſe of Ro- Juriſtic oi 

berts ; which is this. Paſch. 35 Elis. in B. N. Fuller brought a Pro- Conz. 

hibition againſt Clements and Mistard, and Fuller counted that he WN/x: 

himſelf was Owner of the Rectory of J. and libelled in the Spiritual 

Court againſt Clements for Subſtraction of Tithes, pendant which Suit 

the ſaid J/isRkard intervening pro interefſe ſuo made theſe Allegations 

againſt the ſaid Fuller, That the ſaid Rectory was impropriate to the 

Monaſtery of Nendlius, and granted by Queen Elizabeth to M. and 

Hall, who enfeoffed Bogome, who let it to JVishard for Forty Years, 

and proved theſe Allegations by Witneſſes, and had Sentence againſt 

Fuller, who was condemned in Coſts Eight Pounds and Ten Shillings 

to Clements, and Thirteen Pounds and Six Shillings to JPisbard ; and 

after Fuller did appeal to the Court of the Arches, and their Fuller 

claimed the ſaid Rectory by reafon that Hall was ſeiſed of it, and by 

his Deed did give and grant the ſaid Rectory, and all Lands and 

Tithes to it appertaining, to Sir Edward Cleve before the Feoffment 

ſuppoſed to be made to Bozome, and that Sir Edward Cleve by his That the 

Deed did enfeoff Fuller, and although that he offered to prove the Court would 
elivery of the Deed of the ſaid Feoffment made to Sir Ederard 8 1 8 

Clecue by one ſole Witneſs, the Eccleſiaſtical Court would not allow enn 

it, without producing another Witneſs. And Fuller further ſaid, that 

although he had alfo alledged there, that theſe were Matters deter- 

minable at Common Law, notwithſtanding they gave Sentence. 'The 

Defendants for to have a Conſultation pleaded, that Fyller in the 

ſaid Court of the Arches proved the Delivery of the Decd aforeſaid 

by Sir Edward Cleve and Mouſe, but could not prove Livery and Sei- 

{in according to the Deed, and for this Cauſe Sentence was given, with- 

out that, that the Judges of the Arches would not admit of the ſaid 


Proof, unleſs he proved the Deed by other Witneſſes; upon which Fyt- | 


ler demurred in Law: And it was objected by the Counſel of Fuller, | 

1. That J/iskard (who is a meer Stranger to the Suit, and who comes 1. Argument 
in pro iutereſſe ſuo in the ſaid Rectory) pleads Matter meerly deter- 3 
minable at the Common Law, ſcilicet, Letters Patents, Fcoffment an Inheri- 


and Leaſe for Years ; and on the other Part, Fuller claims an Eſtate tance. 


in the ſaid Rectory by Conveyance at the Common Law. And now 0 } 
the Queſtion in the Eceleſiaſtical Court being only who hath the beſt 1 
Eſtate in the ſaid Rectory by the Common Law, this ought to be tri- 1 


ed by the Common Law, and not in the Eceleſiaſtical Court; for this 
is the Birthright of the Subject to have his Inheritance and Freehold 1 
tried and determined by the Common Law, for the Civil Law differs | 
much in the 'Frial of Inheritances. 2. It was objected, That all Mat- 5 1 
ters in Law ought to be determined by the Judges of the Law, and in ord 4 
Caſe Matter of Law ariſing, (ſcil.) If a Man hath a Rectory impro- 
priate which conſiſts in Glebe and Tithes, and by his Deed gives and : | 


— 


or appertaining to it, to another and his Heirs, and no Livery is 
made; in this Caſe, whether the Tithes ſhall paſs vr no, (for the 
Tithes may paſs without any Livery) this Queſtion is not fit to be 
detetmined by the Eccleſiaſtical Judges, but by the Judges of the | 
Common Law, Od quiſque novit in hoc ſe exerceat. 3. It was 3. That all 
objected, That J/7stard was a meer Stranger to the Suit, and all his Bs 1 
a Prohibition, for as much as betwixt him and Fuller nothing is in 
Queſtion, but to whom the Inheritance of the Rectory belongs; but 

7p Yyyy Clement, 
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Juriſdiction Cement, who is ſued for Subſtraction of Tithes, hath greater Colour 
Serke“ in his Defence, being lawfuily ſued in the Eceleſiaſtical Court, but all 
his Allegations, as hath been faid, is Temporal. 4. It was objected, 
4 hat ee That Fuller had but One Witneſs to prove the Delivery of the Deed, 
Wir, and in the Ecclefiaſtical Law aum Teſtis eft nullus Teſtis; for ali 
which Caufes it was prayed that the Prohibition may ſtand, and that 

no Conſultation may be granted. | 
To which it was anſwered and refolved by Sir Chriftopher Wray 

Chief Juſtice, and per totam Curiam. 

(As to the firſt Objection: That foraſmuch as the Original belongs 


TheReioit” to the Eccleſiaſtical Court, the Determination of all that which de- 


lution of the 


Court. pends upon it belongs to the Judges of the ſame Court, although that 
the Matter be triable by the Common Law; but where the original 

Matter belongs to the Common Law, and there commenced, and If. 

ſue be taken upon Matter triable by the Eccleſiaſtical Law, there the 

Judges of our Law fhall write to the Judges of the Eccleſiaſtical Court 

to try it, and to certify, &c. And the Reaſon of this Diverſity, is 

that our Judges have Authority to write and command them by the 

King's Writ to certify them of their Law, but they cannot write to 

the Judges of our Law to try any 'Fhing and to certify them, for 

that they have no ſuch Authority to command by Writ, &c. And at 

the End of this Anſwer to the firſt Objection it is further faid, That if 

in the Eccleſiaſtical Court the Suit is for a Legacy, and the Defen- 

dant pleads a Releaſe, if in the admitting or rejecting of Proofs con- 

cerning this Releaſe, which is Matter determinable at Common Law, 

they do Wrong to the Plaintiff or Defendant, they have no Remedy 

but by Way of Appeal. But Orgre as to this, for I take the con- 

trary to be Law, and ſo adjudged in the Caſe of Armiger Brown v. 

| They may Menterorth, Telverton 92, before- mentioned, Chap. 54. 2. To 
vive Sen. the Second it was anſwered and reſolved, That if upon Conference 
rence ac- With Men learned in the Law they give Sentence according to Law, 
7 fo this is well done, and no Prohibition ought to be granted ; but if they 
take upon them to draw the Intereſt of any Man ad alium examen, 
and to judge againſt the Rule of Law concerning the Inheritance or 

Intereſt of any, there a Prohibition lies. And in the Caſe at the Bar, 

they well reſolved the Law; for by the ſaid Livery of the Charter, 

the Tithes did not paſs as in groſs, for that the Intention of the Par- 

ties was to paſs the entire Rectory by Feoftment, and not to paſs the 

Tithes only ſeparate from it, for that would be to diſmember the 

Rectory into Fractions by a Conſtruction of Law contrary to the In- 

4 2900 tention of the Parties. 3. As to the Third Objection, it was anſwered 
- and reſolved, That by the Eccleſiaſtical Law a Stranger may come in 


Wy CO a 1 > 
in pro intereſſe pro interefſe ſuo, and when they have Juriſdiction of the original 


"a Cauſe of Suit, we ought not to draw in Queſtion their Order or Pro- 


cceding ; but if they proceed 7zzverſo ordine, not obſerving Form, this 

ought to be redreſsd by Appeal; and although that the Matter de- 

pending upon the original Cauſe be determinable by the Common 

Law, yet it ſhall be determined, as hath been ſaid, in the Eccleſiaſti- 

4 4 ours cal Court. 4. As to the Fourth Objection, it was anſwered and re- 
but One Wit. ſolved, That ſuch a Surmiſe that he hath but One Witneſs, is not ſuf- 
neſs is not ficient to have a Prohibition, for that the Ecclefiaſtical Court hath Ju- 
tuficient. riſdiction of the Principal; and if ſuch a Surmiſe ſhall be ſufficient, all 
Suits in the Eccleſiaſtical Court ſhall be either delayed or quite taken 

away ; for ſuch a Surmiſe may be made in every Caſe, and the Plain- 
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tiff in the Eccleſiaſtical Court cannot haye any good Anſwer to it Jurifoidion 
to have a Conſultation, which agrees, ſaith Coke, with the Reſolution r Spiritual 
in the principal Caſe, . Robert's Caſe, before- mentioned, which is 7 14, 
reported, 2 Cro. 269, and 12 Co, 65. So it hath alſo been held, that Surmiſe that 
if a Parſon ſued upon the Statute of 2 Ed. 6. in the Spiritual Court he forth 
for the double Value for not ſetting forth of Tithes, and the Defen- ==} be 
dant to have a Prohibition ſurmiſed, that he fet them forth, and that OneWitnek,, 
they would not admit the Proof thereof by One Witneſs, that no * *f an me 
Prohibition lies, for that they have Cognizance of the Matter. Fill. 

9 Car. B. R. Tolle and Sir Edward Powel, 2 Roll's Ar. 299. So by Incidentsleft 
the Reſolution of all the Judges of England, Paſch. 4 Fac. 1. under ae Keele: 
their Hands delivered to the Lords of the Council, it was agreed, TTY” 
That if the Queſtion be upon Payment or Setting out of Tithes, or 

upon Proof of a Legacy, or Marriage, or ſuch like Incidents, it was to 

be left to the Trial of their Law, though the Party have but One 

Witneſs; but where the Matter is not determinable in the FEccletia- 

ſtical Court, there lyeth a Prohibition either upon or without ſuch a 

Surmiſe, 2 Iaſtit. 608. Yet tis to be obſerved, That the very next 

Term after this Reſolution of the Judges is ſaid to be given, that the 

Proof of the Revocation of a Will by One Witneſs being refuſed in the 
Eccleſiaſtical Court, that for that very Reaſon a Prohibition was 

granted by the Court of King's Bench, as appears. Triu. 4. Fac. B. 

R. Armiger Brown v. Wentworth, Ttlverton 92. Nor is it material to 

ſay, that a Preſcription by the Common Law is to be tried at the 
Common Law. Sce 9 H. 6. 46. For when one preſcribed, (being ſued 

in the Spiritual Court for not paying towards the Repair of a Mother 

Church) that there was a Chapel within the faid Village, in which 

they had at all times Sacramenta & Sacramentalia, and that he, nor 

the Inhabitants that uſed to reſort to the ſaid Chapel, have ever uſed 

to repair the ſaid Church, it was held that a Preſcription, which is 

incident to the Eccleſiaſtical Things, ſhall be tried in the Eccleſia- 

ſtical Court. Mich. 20 Fac. B. R. Rolls 2 Rep. 265. And when a 
Prohibition was prayed upon the like Suggeſtion, by the Opinion of 

the whole Court a Prohibition lieth not, in regard that this Preſcrip- 

tion is meerly Spiritual, ſo the Prohibition was denied. Hill. Fac. 

B. R. 1 Bulſtr. 17. Hill. 12 Fac. B. R. betwixt the Church-wardens 

of Aſhton and Bromaee, 2 Roll's Abr. 311. 

Now one might have thought, that the Law as to the Points de- pobiibirions 
termined in theſe Caſes was fully ſettled, o. that the Court which granted a- 
hath Juriſdiction of the Principal hath the Juriſdiction of the Acceſſory, 2 tbe 
and that a Surmiſe of but One Witneſs is no Ground of a Prohibition; Points 
yet in a Prohibition obtained upon a Surmiſe, that whereas a Parſon 
had ſucd in the Spiritual Court for the Tithe of Pigeons, the Defen- 
dant there had paid the ſaid Tithe, and proved it by One Witneſs, 
and the Court Chriſtian would not allow the Proof without Two Wit- 
neſſes; the Prohibition was affirmed, Paſch. 41 Eliz. Moor gog. And 
ſo a Prohibition was granted for the ſame Cauſe upon a Suit for the 
Tithes of Lambs. Marner v. Barret, Hetley 87, and ſo Dodderidęe 


held in 14 Fac. B. R. in Harding, Gc. and Go/iin's Caſe, 3 Bulſtr. 


241. 64. 24 
at the Defendant in the Spiritual Court So when De. 


And when a Suggeſtion was, th 
claimed the Tithes by a Leaſe from the Parſon, of an elder Date than that 9-1 th 955 
Ele 


the Plaintiff had, that ſued him for them there by Force of a later Leaſe by der Leaf. 


the ſame Parſon, ſo that the Queſtion was, which of the Two Leaſes 
Yyyy 2 ſhould 
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Juriſdiction ſhould be preferred; a Prohibition was awarded; and though Cog 
Cen held that a Conſultation ſhould be granted upon 1 R. 3, 4, that where 
the Spiritual, Court hath Juriſdiction of the Principal, there if an Ac. 
ceſſory come triable at the Common Law, that alſo ſhall be tried 
there; yet Coke ſaid, that in one Furter's Caſe, there was a Suit in 
ia the Spiritual Court for Tithes, and Title made by the Grant of the 
WW Rectory, and the other made Title by a former Grant, and a Prohi- 
vo bition was granted, yet he agreed, 1 K. 3. 4, unleſs the Spiritual Law 
differs from our Law, as their Law is, that a Gift of Goods is not 
1 good without Tradition, but otherwiſe it is at our Law; and Dog.- 
bf deridge ſaid, that the principal Matter here, which is the Leaſe, i; 
li Temporal not Spiritual, therefore is not within the Rule, 1 R. z. 
| i but true it is, that if the Original be Spiritual, then the Acceſlory ſhall 
bl be tried there alſo, otherwiſe not; all which was granted by Coke, 
| who alſo ſaid, that if a Man make Title in the Spiritual Court by 
Force of a Leaſe of the Proprietor, and the Defendant deny the Leaſe, 
a Prohibition ſhall be granted, and in the Caſe then before the Court, 
a Prohibition was granted; per Curiam, Mich. 12 Fac. B. R. Worts v. 
If the Vali- Clifton, Roll's 1 Rep. 61. So a Prohibition was prayed to the Eccle- 
auryasPprr- ſiaſtical Court on a Suggeſtion, That the Trial of all Letters Patents 
ters Patents and Grants of the King ought to be at the Common Law, and not in 
may be tried the Eccleſiaſtical Court; and that the Defendant had libelled in the 
mere fe Feclefiaſtical Court for Tithes, and that his Tithes was by the King's 
Tithes. Letters Patents, whereas the Plaintiff (who prayed the Prohibition) 
had a more ancient Right to the ſaid Tithes by other former Letters 
Patents of the King ; but the Libel in this Caſe in the Spiritual Court, 
was only in the common Form, (viz. That he was Proprietor of the 
Tithes, without making any other Title; but upon the Proceedings, 
the Title did appear to be by Letters Patents on both Sides) and by 
1 North, Maud ham and Charleton, a Prohibition was granted; for that 
i the Eccleſiaſtical Court was not to try the Validity of the Letters Pa- 
tents; but Levis contra, the Suit in the Eccleſiaſtical Court being 
/ grounded only upon the Wrong in ſubſtracting the Tithes; and if the 
Tithe come in Queſtion there, tis only as an Incident, and ſaid that 
when the Foundation of the Libel is for a Spiritual Matter, and a 
Temporal Thing falls in incidently to be queltion'd there, the Eccle- 
ſiaſtical Court ſhall try ſuch Temporal Matter, ſo that they proceed 
according to the Rules of the Common Law, and cited 12 Coke 65, 
q 66. 1 N. 3. 4. Regifter 57, 58. 3 Croke 466, 788, and Trin. 24 Car. 
If © 2, B. R. Sir Witham Fuxton, ver. Seignior Byron, adjudged accor- 
| dingly by Hale Chief Juſtice, and the whole Court ; but the Prohibi- 
tion was granted in this Caſe by the Three other Judges. 3 Le- 

ping. 71. ä 
Other Caſes I will here alſo cite ſome Caſes mentioned by Rollis in his Abridg- 


whereProhi- nent, where Prohitions have been denied to the Spiritual Court upon 


wo 2 Trial of Temporal incident Matters, the Principal being proper to 
their Juriſdiction. As firſt, 

Wherea Par- If a Parſon compounds with a Pariſhioner for his Tithes, and grants 
1 them. by Deed to him for a certain Sum by the Vear according to the 
Deed, * Agreement, and afterwards he ſhall ſuc the Pariſhioner in the Eccle- 
after ſued fiaſtical Court for the Tithes in kind, no Prohibition ſhall be granted 
3 in upon this Diſcharge by Deed, for they may well try it having Conuſance 
of the Principal. 8 Ed. 4. 14. Paſch. 16 Fac. B. R. reſolved ch 

| 5 2 | *in 
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ri 72 and Bulſuſt, and a Prohibition een Ry ab be- Zurildicion 
GP was reſolved econtra for the Church of Wakerly. 5 my "a 3 
So if a Parſon leaſe all the 'Tithes of his Benefits to one Pariſhioner, | SD 
and after ſucs him for his own Tithes, no Prohibition ſhall be grant- ned ten 


— 


ed, 3 that this Leaſe is a good Diſcharge there. 8 Ed. 4. 14. per out. 
Choke. 14 | K e 

So if a Parſon leaſe by Deed the Tithes of his Pariſh, and after EIS the 
ſues for the Tithes in the Spiritual Court, and there this Leaſe is was Fast 
pleaded, where the Queſtion betwixt them is, whether the Fithes of 
all the Pariſh, or only of fome particular Things, are let; yet no 
Prohibition lies, for that they have Cognizance of the Original, and 
they ought to take Advice of them that be learned in the Common 
Law for their Dire&ion, as the Judges of the Common Law take Ad- 
vice of them ; but if they Judge contrary to the Common Law, a Pro- 
hibition lies after Sentence. Mich. 13 Car. B. R. betwixt Dr. Pock- 
ſington and Sir.. . . St. Fohn, Roll's 2 Abr. 306, 307. ; 

50 if A. the Parſon of B. ſues for 'Tithes in the Spiritual Court Ong * 
againſt B. who-pleads a Leaſe for Years made to him by the Parſon, ariſes . a 
and the Parſon replies, that he was Non-Reſident and abſent by the Srarute. 
Space of Eighty Days and more, in ſuch a Year, &c. from his Bene- 
fice, by which the Leaſe became void; no Prohibition lies upon this 
Plea, although that it be grounded upon the Statute of 13 #/iz. and 
although it was objected, that the Judges of the Spiritual Court ſhall not 
have the Expoſition of a Statute ; yet becauſe they have Juriſdiction 
of the original Cauſe, they ſhall have Power to try that which is the 
Acceſſory ariſing thereupon. Hill. 14 Car. B. R. Sir Thomas Lacy v. 

Dr. Lucy, per Curiam, Roll's 2 Abr. 308. nu. 22. 

Theſe Caſes ſerve to pro 
Leaſe be pleaded and denied, the Validity thereof is to be tried in the 
Eccleſiaſtical Court, which alſo are in Proof of the Rule of Law, 
that when the Eccleſiaſtical Court hath Juriſdiction of the Principal, 
it hath alſo Juriſdiction of the Acceſſory, though the Acceſlory be 
otherwiſe of "Temporal Cognizance. 


the Caſes. 


The Conclu- 


From all which we may conclude, That the Law formerly was fon That if 


taken to be, or at leaſt no Judgments or Reſolutions were to the con- à Temporal 
trary, that if a Suit be for Tithes in kind not extinct by Preſcription, OT Hom 
or of Lands not Tithe- free, and a Preſcription as to the Manner of other may 
rendring ſuch 'Tithes be ſuggeſted, and ſo comes in as an Acceſſory 3 
upon the Suit for the Tithes, though it be to be granted, that the Curt mul. 
Trial of a Preſcription is otherwiſe Temporal, and to be tried at more 4 Ae 
Common Law; yet when it comes in as an Acceſſory only to the 1 oh 
principal Matter of which the Spiritual Court hath Juriſdiction, it cames in « 
may be tried there, and no Prohibition lies. And it hath been before an Acceſſo- 
ſhewed to have been held, that a Suit for a Modus Decimandi may“ mw 
be well commenced in the Spiritual Court, and that the Modus may 
be tried there, as being purely of Spiritual Cognizance, and no Suit 
can be brought for a Modus in the 'Temporal Court; therefore if a 
Temporal Matter coming in as an Acceſſory ſhall be tried in the Spi- 
ritual Court, much more, as it might be urged, ſhall a Modus Deci- 
mandi, which is of Ecclefiaſtical Cognizance, originally be tried there, 
when that comes in as Acceflary only, Yet when a Parſon libelled in 
the Spiritual Court for the Tithe of Lambs, and the Detendant to | 
have a Prohibition ſuggeſted a Cuſtom to be, That if one hath Lambs 5 
under the Number of Seven, he ought to pay an Half- penny for 7 og ran 

h | yo Lam 


ve, that if upon a Suit for Tithes in kind a The Proof of 
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Juriſdiction Lamb under that Number in lieu of all Tithes of Lambs; and if he 
4 had but Seven, the Parſon ſhould have the Seventh Lamb, and 
ſnould pay Three Pence; and if he had Eight, he ſhould pay Two 
| Pence; and if he had Ten, the Parſon ſhould have the Tenth Lamb 
without paying any Thing. Berkley and Jones held, that the Canon 
Law is ſo, and ſo received in the Spiritual Court, and it is ſurmiſed 
that the Spiritual Court allows of it, and therefore there needs not 
any Prohibition. But becauſe it was alledged that it was a Cuſtom, 
and that the Parſon would ſtay until the Tenth did ariſe, and would 
refuſe to accept according to the Cuſtom, and that in the Spiritual 
Court this Surmiſe was not allowed; Bramſton and Croke: conceived 
that a Prohibition was grantable, and ſo Jones and Berkley agreed 
that it ſhould be granted, and that the Party might demur, if he 
would. Paſch. Car. B. R. Anonymns, 1 Cro. 403. But whether an 
Appeal or Prohibition lies, if ſuch Plea be refuſed, yet a Modus De- 
cimandi may be, and frequently hath been allowed to be tried in the 
Eccleſiaſtical Court; and the Croihnms, when the Debate was before 
King James I. ſaid, that they would allow. of a Modus, it being duly 
proved; for though it be ſaid in Linwood in his Title de Decimis cap. 
Ononiam propter, fol. 139. b. Onod Decime ſolvantur, &c. abſque ul 
Il. diminutione, and in the Gloſs it is ſaid, Cuod conſuctudo de non 
1% Decimando aut de non bene Decimando non valet, yet this 
8 | being againſt the Law and Cuſtoms of the Realm, is void by 
WW the Statute of 25 H. 8. c. 19, and the Spiritual Judges ought not to 
| have reſpect thereunto, but judge for a Modus proved, whether origi- 
1 ginally ſued for, or if coming in by Way of Plea upon a Suit for the 
1 Since what Tithes, to allow of the Plea, From all theſe ſeveral Caſes and dif- 
Da ferent Opinions of the Judges, one may conclude, that the Law was 
„ ritual Courts very much unſettled in the Time of Fac. I. and before, about grant- 
* have been ing Prohibitions to the Spiritual Courts, in caſe they took upon them 
4 TE rw to try.any Temporal Matter, or refuſed Evidence allowable at Com- 
1 poral colla- mon Law, as by One Witneſs or the like; but ſince the Time of Car. 
1 _ Mat- J. the Spirtitual Courts have been allowed to try all Temporal colla- 
" tteral Matters incident to the principal Thing there ſued for, and pro- 
i - per to the Juriſdiction of the Spiritual Courts without being prohibi- 
| | ted; but ſo, as they try ſuch 'Temporal incident Matter according to 
| the Rules of the Common Law to which it belongs, elſe a Prohibi- 
1 tion ſhall go, as if they refuſe Proof by One Witneſs, Gc. See 
| £2 5 It B 9 3: | 
8 5 A s i — be ſued for Tithes of Lands not Tithe- free, and pleads a Pre- 
« Pidui, Err. ſcription. for a ſpecial Manner of Tithing, which is not refuſed, or 
being refu- if ſued. for a Modus Decimanai originally; pleading another Modus, 
lebe er and his Plea is hond fide allowed, ſhall ſurmiſe falſly a Refuſal of his 
| - . -Plea, and for that Cauſe only a Prohibition ſhall be granted; the Que- 
ſtion is, whether ſuch Surmiſe of a Refuſal may be traverſed, that is, 
when the Matter. or Ground of the Prohibition is only the Refuſal, 
And it is ſaid, though the 'Temporal Courts will take Notice that no 
Modus is allowed in the Spiritual Courts, yet a Modus muſt be ſug- 
geſted to have been pleaded there in Time. Mich. 22 Car. 2. Meſſen- 
ger v. Fennings, 2 Keb. 721. And generally, where a Suit is pro- 
perly commenced in the Spiritual Court, Prohibitions are not granted 
till after the Plea there pleaded. Mich. 14 Car. 2. B. N. 1. Kel. 
387. Hill. 14 & 15 Cur. 2. Parker v. Williams, Siderfin 100. 1 Keeble 
433. Palch. 16 Uh. i. Batt) . „ 7. 
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As to the Refuſal of a Plea being traverſable, if the Suggeſtion for Jurifoiction 


5 k = * 
a Prohibition doth contain other Matter upon which a Prohibition may * Dpiritual 


be duly granted, as that upon a Suit for Tithes in kind, that the WIA 
Lands are Tithe-free by Preſcription, Gc. though it be alſo ſuggeſted, Not where 
that this was pleaded in the Eccleſiaſtical Court, and refuſed; yet oh Mane 
whether the Plea was refuſed or not is not traverſable, for the Party fit for a Pro- 
may have à Prohibition before any ſuch Plea pleaded by him in Dif- bibition. 
charge of Tithes, therefore in ſuch Caſes the Allegation of the Refu- 

ſal of the Eccleſiaſtical Judge are Words more of Courſe than Effect 

or Subſtance, Paſch. 38 Elis. the Biſhop of Miucheſter's Caſe, 2 Co. 

44, the ſame called }/right's Caſe, Moor 525, and is no Part of the 

Matter iſſuable or material in the Plea, but put in only to aggravate 

the Contempt, and many Times falſly, and therefore the Modus De- 

cimandi is proved by Two Witneſſes according to the Statute of 2 Ed. 

6. cap. 13, and not the Refuſal, Mich. 7 Fac. in the Cafe de Modo 
Decimandi. Yet it is granted that in ſome Caſes the Reſuſal is traverſable 

as it was adjudged, Mich. 3o & 31 Hli a. B. R. between Morris and Eaton, 

vouched in the Biſhop of J/7zcheſter's Caſe, 2 Co. 45, where the Caſe 

was, that Morris was ſued by Eaton in the Spiritual Court for 'Tithes, 

and Morris did alledge that Eaton did not read the Nine and thirty 

Articles according to the Statute, and that the Eccleſiaſtical Judge did 

refuſe to allow the fame, and this Refuſal was traverſable by the 
Judgment of the Court, for otherwiſe upon ſuch Surmiſe all Matters 

might be prohibited in the Spiritual Court, although that the Spiritual 

Judge did all that belongeth to Law and Juſtice; and in the ſame - 

Cafe the Party grieved may have his Remedy by Way of Appeal. 

From all which it may be collected, that if the Suggeſtion contains InwhatCaſes 
no other Matter upon which a Prohibition ought to be granted to the the one 
Spiritual Court, befides the Refuſal of a Plea there, which by the _p_—_— 
Common Law is a good Plea, and ought to have been allowed, that 
in fuch Caſe the Refuſal is traverſable. See Trin. 26 Car. 2. B. R. 
Peter v. Prideaux, 3 Keb. 332. Therefore ſuppoſing that a Modns 
Decimandi, or a Preſcription of a Manner of Tithing is triable in the 
Spiritual Court, if in a Suit there for a Modus Decimandi, another 
Modu be pleaded, or that there is no ſuch Modus, and that Plea is 
refuſed ; or if in a Suit for Tithes of Lands not Tithe- free, a Preſcrip- 
tion is pleaded as to the Manner of Tithing, and that Plea is refuſed, 
and a Prohibition being moved for upon Suggeſtion of ſuch Refuſal, 
the Refuſal being the principal Matter of the Suggeſtion, is therefore 
traverſable; and in all Caſes where the principal Matter is proper to 
the Spiritual Court, there no Prohibition ſhall be granted till Plea re- 
fuſed. The Courts of Common Law alſo, upon Suggeſtion of ſuch 
Refuſal, do oblige the Party to make Oath of the 'Fruth of ſuch his 
Suggeſtion, and will not grant any Prohibition without ſuch Oath, 


Mich. 25 Car. 2. B. R. Kendal v. Pearm; 3 Keeble 217. - 
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Actions in 
the Common 
Law Courts 
upon the Sta- 


tute 2 Ed. 6. 


cap. 13. 


By Husband 
and Wife. 


By the Wife, 
if the Huſ- 
band dies. 
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C H A P. LVIII. 


Actions upon the Statute of 2 & 3 Ed. 6. cap, 
13, for not ſetting forth of Tithes, by whom 
and againſt whom to be brought. Of Decla- 
rations, Pleas, Evidences, Verdict, and 
Fudements in ſuch Actions. 


AVING ſhewed what Remedy the Law gives the Owner of 
H Tithes for the Recovery of them, or Satisfaction for them being 
detained, and in what Courts ſuch Remedy is to be had; I will here 
ſubjoin in what Manner Actions are to be brought in the Common 
Law Courts upon the Statute of 2 Ed. 6. cap. 13, to recover Dama- 
ges for the Subſtraction of Tithes; and by whom, and againſt whom 
ſuch Actions are to be brought; how the Declarations in ſuch Action 
are to be framed ; what Pleas the Defendants may make for their De- 
fence ; and what Evidence is proper, and may and ought to be given 
both by Plaintiffs and Defendants in ſuch Actions. 

Firſt, If an Husband be ſeiſed or poſſeſſed of Tithes in the Right of his 
Wife, or jointly with his Wife, the Husband and Wife mult join in bring- 
ing the Action upon this Statute for the Subſtraction of ſuch Tithes. 
Hill 34 Eliz. Wentworth v. Criſpe, Moor 912. Mich. 39 & 40 Elis. 
Bedel v. Sherman, 2 Inſtit. 650. 13 Coke 48. Hill. 7 Fac. Forde v. 
Pomroy, Noy 136, ſame Caſe, 2 Brownlow 9, but yet, Paſch. 12 Fac. 
in Babbingtons Caſe, Roll's 1 Rep. 13, it ſeems to be admitted, that 
the Action may be. brought by the Husband alone without joining the 
Wife with him. 

If the Husband dies, the Wife, and not the Executors of the Huſ- 
band, ſhall bring the Action. Fhord v. Noy 136. But if the Tithes be 
once ſet out and ſevered from the Nine Parts, they then become a 
Chattel veſted in the Husband, Ley 70; therefore if after ſuch Seve- 
rance they be taken away by a Stranger, the Husband alone may bring 
an Action of Treſpaſs for ſuch taking away of his Tithes, without 
joining his Wife with him. Mich. 9 Car. Anonymus, Jones 325. 
Foord v. Pomroy, Noy 136. 2 Brownlow 9. But an Action of Treſ- 

aſs in ſuch Caſe lies not againſt the Owner, who ſet out the Tithes. 
IWebb. v. Pitts. Noy 44 Leigh v. Mood, Moor 912. 3 Cro. 607. Nor 
may any other Action be brought againſt him; if it be, he may plead 
the ſpecial Matter in Bar of ſuch Action. 26 FEliz. Gerrard's Caſe, 4 
Leonard 7. But if after Severance the Owner of the Corn himſelf, or 
any other by his Command, takes the 'Fithes away, the Husband and 
Wife, in ſuch Caſe, may join in an Action upon the Statute of 2 Ea. 
6. againſt the Owner, for not ſetting out his Tithes, notwithſtanding 
that they were once ſevered by him from the Nine Parts, for that ſuch 
Severance is to be looked upon as fraudulent, only to evade the Law. 


| Noy 136, But it ſeems to me, that the Husband in this Caſe hath an 


Election either to charge the Owner of the Corn in an Action of Tret{- 


paſs at Common Law, to be brought by himſelf alone for taking away 
1 : | 18 


within the ſame Reaſon, upon which Statutes Actions are ſo brought: 
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his Tithes after they were ſevered, or in an Action upon the Statute to, S 2 
be brought by himſelf and his Wife for taking N. the Corn, the 3 
Tithes not {et out, even as before the Statute, in ſuch Caſe the Party 
grieved might either have brought an Action of Treſpaſs at Common 

Law, or have commenced. a Suit for the Tithes in the Eccleſiaſtical 
Court: But Qgære, if there be not a Difference, when the Tithes are 
immediately taken away by the Owner of the Corn after they are ſe- 
verer'd, and when they are ſuffered to continue for ſome Time upon 
the Land after ſuch Severance. 

If one be poſſeſſed of Tithes by ſeveral Titles, as where Part of When one is 
them belong to the Parſon, and Part to the Vicar, who ſeverally make 1 
Leaſe of their Parts to one Perſon, ſuch Leſſee may bring one Action tles. 
for the Subſtraction of theſe Tithes. Paſch. 3. Fac. Sir Richard Cham- 
pernon v. Hill, 2 Cro. 68, ſame Caſe, Noy 63, and 1 Brownlow 86. 

So if the Land out of which Tithes are demanded lie in ſeveral Pariſhes, 
yet one Action may be brought for the Subſtraction of them; and the = 
Plaintiff need not ſet forth how much of the Lands lie in one Pariſh, and 10 


how much in the other, the Action being in nature of an Action of Tref- 1 
| 


we — 


paſs grounded upon the Wrong, not obſerving the Statute. Paſch. 23 Car. 
2. Pellow v. Kingsford, 1 Yentris 126, ſame Caſe, 2 Keble 765, and 2 
Levins 2. But if the Plaintiff only ſay, that the Tithes belonged to him, 
and ſets not forth in what Pariſh the Lands lic, out of which Tithes are 
demanded, this is nought if the Defendant demur to the Declaration ; 
but if it go to Trial, and a Verdict be found for the Plaintiff, this O- | 
miſſion of the Pariſh is help'd by the Verdict; by Rolls Trim. 1650. 
Cane v. Pell Stile 229. Two ſeveral Perſons, who have Right to Pere Tuo 
Tithes, by ſeveral Titles, cannot join in one Action for the Subſtraction not _ 
of them, as the Parſon and Vicar in the Caſe aforeſaid cannot join in 
bringing an Action, Sir Richard Champernoon v. Hill, 1 Brownlow 86. | 
Yet it is ſaid, that Joint-tenants or Tenants in Common of 'Tithes EE 4 
muſt join in an Action for the Subſtraction of them, Clayron's Rep. 2 
Caſe 48. But Cure as to Tenants in Common, for that it ſeems x 


- 
. — - 
1 — — 
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— 
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—— — 


contrary to the Reſolution of Sir Richard Champernoon's Caſe laſt be- 1 
fore cited. | b 

If the Action be brought by a Parſon by Plaint, he need not name If he 1 4 4 
himſelf Parſon in the Oueritur, for if it appear by the Declaration that fon. * | 


he is Parſon, tis ſufficient ; but it is ſaid by Fleming Juſtice, that if 19 
the Action be brought by Writ, he muſt name himſelf Parſon, al- 2h 
though he need not where it is by Plaint. Mich. 9 Fac. Willot v. Spen- | 1 
cer, 1 Brownlow 98. If the Action be brought tam pro Domino Rege 14 
quam pro ſei pſo, it is not good. Mich. 40 FEliz.. Zones v. Carn, 3 Cro. 
621, ſame Caſe, Moor 911. Yet it is agreed, Mich. 4 Car. Luvered 
and Owen's Caſe, Hetley 121, 122, That an Action upon this Statuts FH 
may be brought tam * Domino Rege quam pro ſeipſo; the Reaſon 44 
there given is, becauſe the King ſhall have a Fine, and the Parſor's 11 
Counſellor 404, takes this Caſe in Hetley to be Law rather than the if q 
Caſe in 3 Cro. 621. Moor 911. . Upen that Account only, becauſe the 1 Te 14 
King is to have a Fine, if Judgment be given againſt the Defendant, and no Reafon te 1 


mentions Actions brought upon the Statute of Hue and Cry, Gc. to be ground the 
10N fam 


quam: 


Wy 


— — —— ᷣ — — 
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But the Reaſon that the King is to have a Fine, ſeems to be no Reaſon 
at all to bring the Action in the King's Name, for in many Actions 
the King hath a Fine, and yet the Action not brought in his Name. 
And ] take both the Precedents and Practice to be generally againſt the 

| LS Parſons 


— 3 - 
. 2 Ms 
CUE 
— — 


. 
— 


PREY 
"dp — 

3 a l 
R a - 2 


2 a 


e — 
— * 


— — 
ar ERRNTY yt ts” 
"Ys — + - 


— PST — 1 — —— ——— 
W— ed W 
o * . 


— 


— 


— — — 
— 
— 


— * 
_ — 


a 


634 


The Clergy-Man's Law: Or, Chap, LVIT 


my 
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Suits on 2 
& 3 Ed. 6. 


Parſon's Counſellor, and according to Jones and Carr's Caſe, vis, to 
bring the Action in the Name of the Party injured only, and not ray 
pro Domino Rege, Cc. for a certain Duty being given by the Statute 
which may be ſued for by Action of Debt. I fee no Reaſon why the 
Action ſhould not be brought in the Name of the Party only injured 
by Subſtraction of the Tithes, and unto whom the Duty is given in 
Recompence and Satisfaction of ſuch his Injury; and the Caſe ſeems 
to differ from Actions upon the Statute of Hue and Cry, &c. which de- 
mand Damages only, but not any certain Duty veſted in the injured 


Party by the Statute. But it is admitted in Jones and Carn's Caſe, 


Moor 911, that an Information may be brought in the King's Name, 


grounded upon this Statute, againſt any Perſon for not ſetting out his 


Tithes; and Paſch 26 Elig. Savil 62, we find ſuch an Information 


How againl} 
Joint te- 
nants, & c. 


brought. 
IF Two be Joint-tenants, or 'Fenants in Common, of Land, the 


A&ion muſt be brought againſt them both ; but if one of them only 
doth occupy the Land, the Action is to brought againſt him: Or if 
one Joint-tenant, or 'Tenant in Common, ſets forth the Tithes, and 
the other takes them away, the Action is to be brought againſt the 
wrong Doer only. Mich. 8 Car. Cole v. Mills, Hutton 121, 122, Sir 
Richard Champernoon's Caſe, 2 Cro. 86. Mich. 12 Fac. Moyl v. Ecwer, 
2 Cro. 362. Hughes Abr. 687. But if the Owner of Land ſells the 
Corn thereon growing, and the Vendor by the Command of the 
Vendee reaps it, and carries it away without ſetting out Tithes, the 
Action lies againſt the Owner of the Land. Hill. 5. Fac. Rocheſter v. 
Porter, Noy 152. Hele v. Fretenden, 1 Brownlow 34. And J ſuppoſe 


the Action may alſo be brought againſt the Vendee at the Election 


Needs only 
ſay he 1s the 
Owner or 
Proprietor 


Needs not 
Mew by 

whom the 
Corn was 


Own, Ec. 


of the Plaintiff, 
If it is not neceſſary for the Plaintiff in his Declaration to make 


any ſpecial Title to the Tithes, or to ſhew any Deed to maintain his 
Right to them; for the Action is but in the Nature of Treſpaſs to re- 
cover Damages, and to puniſh the Wrong and Injury the Plaintiff hath 
ſuſtained by taking away his Tithes contrary to the Statute, and the 
Plaintiff's Title only as an Inducement and Conveyance to the Action; 
but it is ſufficient to purſue the Words of the Statute, and to ſet forth 
in the Declaration that the Plaintift is the Owner or Proprietor of the 
'Fithes, Gg. 12 Fac. Babbington's Caſe, Rolls 1 Rep. 13. Pelloc and 
Kingsford's Caſe, 1 Yentris 126. | 

It is not neceſſary to ſet forth in the Declaration by whom the 
Corn was ſown, the Action being brought againſt him who is Owner 
of the Corn at the Time of Reaping thercof; but the 'Time and 
Place where and when the Cora was carried away muſt be alledged, 
Moly v. Ewer, 2 Croke 362. And although the Severance of the 
Corn be ſhewed to be bcfore the Sowing thereof, yet becauſe the Men- 
tioning of the Time when the Corn was ſown is ſuperfluous and un- 
neceflary, the Declaration is good notwithſtanding, Parſons Counſel: 
for 404. So if the Taking away the Corn is alledged to be after the 
Defendant's Intereſt in the Land determined, yet *tis good; for the De- 
fendant continues to be Owner of the Corn, notwithſtanding that his 
Intereſt in the Land be ended before it be ſevered, Trin. 11 Fac, 2 Croke 
325, ſame Caſe, 1 Brownlow 123, Neither is it ncecflary for the 
Plaintiff to ſet fortk what Eſtate the Defendant hath in the Land, or 
by what Right or Title he occupies it; but to ſay generally, that the 


4 8 Defengant 
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Defendant is Occupier 1s ſufficient, March 21, 22, Nor need the Plain- Duits on 2 
tiff expreſs in the Declaration the Quantities or Loads of Corn, Ge. S. 
carried away, 1 Brownlow 72. Nor the ſeveral Kinds of it, 2 Iaſtit. Needs nor” 
650. 13 Coke 47. Townſend v. Clerk. 3 Keble 307. But in an Ejecti- hem the 
one firme hrought for Tithes, there the ſeveral Kinds ought to be antifa. 
ſet forth, Henry Harper's Caſe, 11 Coke 25. h. and where in a Declaration | 
the Plaintiff ſet forth, that he was Proprietarius Decimarum Garbarum 
& feni, Gc. And that the Defandant did ſow certain Land contain- 
ing ſo many Acres in that Pariſh with Grain, and carried the ſame 
away, not ſetting out the Tithes; after Verdict for the Plaintiff, it 
was moved in an Arreſt of Judgment, that Proprietarins Decimarum 
Garbarum was incertain, and no Grain in particular was demanded 
by the Declaration, therefore the Declaration was not good : But it 
was reſolved, that Garba in its proper Signification is intended of 
Corn. And Rolle ſaid, that it had been ſo reſolved in one Baxter's 
Caſe upon Conſultation had with the Civilians, where upon a Grant 
of Decimas Garbarum the Party claimed to have Tithe-Hay ; but a- 
greed, that although the Word Garba in its Latitude did compre- 
hend any Thing that uſeth to be bundled, as Wood, Gc. yet after 
Verdict it is to be intended of Corn only; and though the Demand 
was of ſo many Acres of Grain generally, it was held to be certain 
enough, it being mentioned to be ſown on a certain Number of Acres, 
this Action upon the Statute not being brought to recover the Tithes 
themſelves, but Damages for them only. And it was alſo reſolved by 
Rolle, that the Word Grain by common Conſtruction ſhall be meant 
Corn, and not other Seeds not titheable. Mich. 24 Car. Southcote v. 
Southcote, Allein 80. Stile 103, 108. Mich. 1650. Fairfax v. Fair- 
fax, Stile 237, 238. And in Hill. 40 Eliz. it was reſolved, that the 
general Allegation that the Defendant Grano ſemiuacit 20 Acras 
terre, Oc. without ſhewing what Kind of Grain, was good, 2 Inſt. 
650. Coke, lib. intrat. 162. And it is ſaid to be the beſt Way in gon beſt to 
Actions brought upon this Statute to declare generally, that the Plain- declare: 
tiff is Parſon, Gc. of ſuch a Pariſh, and that the Defandant had ſuch 
Tithes within that Pariſh, the ſingle Value whereof is fo much, by 
which the Action accrues to the Plaintiff, to demand the treble Value 
according to the Form of the Statute ; it is alſo ſaid that the Plaintiff 
nced not ſet forth, that he or the Defendant is Subditus Domini Regis 
(although the Words of the Statute extend only to Subjects, ) for that 
thall be intended. 1 S:derfiz 265. 1 Keble 922, nor need the Plain- 
tiff ſhew that the Tithes were not compounded for before the Corn 
carried away, for this lies on the Defendant's Part to be made out. 
Paſch. 18 Car. 2. Owen v. Evans, 2 Keb. 34. But where the Plain- 
tiff in an Action upon this Statute for not ſetting out the Tithe of 
Wood declared, that the Defendant had cut down Wood to the Value 
of Two Hundred Pounds, and demanded Six Hundred Pounds as the 
treble Value of the Tithes of the ſaid Wood, this Declaration was 
held not to be good, the Plaintiff of his own Shewing demanding 
more for Tithe than the whole Wood was worth. Paſch. 5. ſac. Man v. 


W Somerton, 1 Brownlow 94. Yet where the Plaintiff declared, that the De- 


fendant was Occupier of Twenty Acres of Land, qua quidem pre- 
if? Thirty Acres he did ſow, and carried the Corn away without 
ſetting out the Tithes; there the Word [Thirty] was held to be void, 
and that the Declaration was to be taken of the ſame Twenty Acres 
| 1 which 
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Suits, an : which before he was ſaid to be Oecupier of. Paſch. 15 Car. 2. B. R. 
of Fanſhaw v. Mildmay, 1 Levins' Rep. 977. | 

This Action Note, That an Action grounded ow this Statute 2 E. 6. for not ſc. 
not within ting ont of Tithes, is held not to be within the Statute 21 Jae. c. 16, 


rhe Sraru'® of Limitations, that Statute not extending to Actions grounded on Ads 


of Limitati- | : 
ons. of Parliament, therefore the Plaintiff is not by Law confined to Six 
Years, or to any other Time certain within which to bring his Action. 
Mich. 14 Car. Talory v. Fackſon, 1 Croke 513. Mich. 18 Car. 2. 
Fones v. Pope, 1 Sanders 38. 1 Siderfin 305. 1 Keble 93. Paſch. 21 
Car. 2. Hodſden v. Harridge, 1 Siderfin 415. 2 Keble 462, 497. 2 San- 
ders 66. 
3 The next Thing to be conſidered is, What Plea the Defendant 
Plea. ought or may plead in an Action brought againſt him grounded on the 
Statute 2 E. 6. As to this, the Declaration being a Demand of a 
Debt or Duty due to the Plaintiff from the Defendant, and. veſted in 
him by the Statute in Satisfaction of, or Recompence for the Tithes 
ſubſtracted, the moſt common and uſual Plea is, Ni Deber, which is 
a direct Anſwer to, and Denial of the Plaintiff's Demand; but Not 
guilty is alſo held to be a good Plea in this Action, that being a De- 
nial of the Offence, and Breach of the Law charged upon the Defen- 
dant in not ſetting out the 'Tithes according to the Statute, which 
Offence is the Ground and Foundation of the Plaintiff's Demand: See 
the Caſe of Boꝛrtry v. Iſted, Hobart 218. Trin. 42 Elis. Mortley v. 
Herpingham, 3 Cro. 266. Mich. 40 Elis. ohms v. Carne, 3 Croke 
621. Mich. 33 & 34 Eliz. Langley v. Haynes, Moor 302. Fill. 2 Fac. 
Special Sir Richard Champernoom v. Hill, Moor 914. And both theſe Pleas 
n *.* are the general Iſſue in this Action, but we find alſo that Defendants 
een have pleaded ſpecial Pleas, as a Modus, or other Diſcharge, and the 
ſame held good, as in Sonthcote and Southcote's Caſe, Meyn 80, and 
Bernerd and Evans Caſe, Raymond 14, ſame Caſe, 1 Keble 5, 
where a Parol Diſcharge of Tithes for Years was pleaded, but it 
ſeems not uſual to plead ſuch ſpecial Matter, neither is it fo ſafe as 
the general Iſſue, wherein any Diſcharge of Tithes may be given in 
Evidence, and may alfo admit of fome Queſtion, Whether upon a 
ſpecial Demurrer for that Cauſe ſuch ſpecial Pleas are good, as amoun- 
ting only to the general Iffue ? 
A. to the E. The Cauſe being at Iſſue, and brought to Trial, it is alſo neceſſary 
vidence to to be ſhewed, what Evidence is requiſite and material to be given b 
be given. the Plaintiff to maintain his Action ſo as to obtain a Verdict; and alſo 
what Evidence the Defendant may or ought to give to excuſe or juſtify 
| himſelf from the Penalty given by the Statute. | 
Firſt, If the Plaintiff be Parſon, Vicar, or other Eccleſiaſtical Per- 


Evidence by . | : : pas; 7 
a Parſon, Sc. ſon, and claims the Tithes in the Right of the Church or Benefice 


Tek, © whereof he is Incumbent, he is in Strictneſs bound to prove his Inſti- 
ſtitution and tution and Induction, and all Things elſe required by Law to qualific 
Induction, himſelf to be Incumbent of that Church whereunto the 'Tithes do be- 
long; but if the Plaintiff hath been for ſeveral Years in Poſſeſſion of 

his Living, he is not ordinarily put to prove theſe Matters, unleſs the 
Defendant in his Defence ſhew ſome Reaſons why theſe Things ought 
to be proved and made out; but the Law doth not determine how 
many Years the Plaintiff ought to be in Poſſeſſion of his Benefice to 
excuſe him from being put to prove theſe Things, but that ſeems to 
be left to the Diſcretion of the Judge who tries the Cauſe. We find 
it reported, that in a Suit of "Iithes brought in the Spiritual Co 
3 the 
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the Nine and thirty Articles, and the Court put the Defendant to 
prove that Matter, although it was a Negative, whereupon the Defen- 
dant moved for a Prohibition, which was denied: For by Coke and 
Dodderidge, the Law doth preſume that a Parſon hath read the Arti- 
cles, becauſe otherwiſe he is to loſe his Benefice ; and where the Law 
preſumes the Affirmative, there the Negative ſhall be proved. Mich. 
12 Zac. Monk v. Butler. Rolls 1 Rep. 83. So it is ſaid to have been 
ruled upon Evidence. at the Aſſize, that all Things requifite to make 
the Plaintiff Compleat Incumbent ſhall be preſumed, unleſs the Defen- 
dant by fome Evidence to the contrary, give Occaſion to the Plaintiff 
to prove thoſe Matters. ¶aytons Rep. 83. Yet in an Ejettioue firme 
for a Rectory, it was inſiſted on by the Defendant's Counſel, (after the 
Plaintiff had made Proof of his Admiſſion, Inſtitution and Induction 
that the Plaintiff ought to prove his Reading and Subſcribing the Arti- 
cles, and the Declaration of his Aſſent to all Things contained in the 
Book of Common Prayer, and that ſuch Declaration of his Aſſent was 
made within the 'Time appointed by the Statute : And by the Report 
of the Caſe one may collect, that the Opinion of the Court ſeemed 
to be, that all theſe Things ought to be proved ; but it is there ſaid, 
that Admiſſion, Inſtitution and Induction upon the Preſentation of an 
Eſtranger is ſufficient Evidence to bar the Plaintiff in an Ejectioue fir- 
m1, and to put him to his Care Impedit. Mich. 16 Car. 2. Snow Leſ- 
ſee of Dr. Crawley v. Philips. 1 Sd. 220. But according to the Opi- 
nions of Coke and Dodderidge beforc-mentioned, for that the Plaintiff 
having once a legal Title by Inſtitution and Induction, the other Mat- 
ters appointed by the Statute to be after performed by him, the Omiſſion 
of any of which, although it make the Living void, yet being as a 
Condition ſubſequent to the Plaintift's Title, ſhall be preſumed to be 
performed by him, and therefore the Non-performance ought to be 
made out and proved by the Defendant. 1 

The Plaintiff muſt alſo prove that the Lands lie within his Pariſh, 
and that the Corn, c. growing thereupon was carried away, and he 
muſt alſo prove the Value of the Corn, Gc. and if the Plaintiff be 
a Leſſee he muſt prove his Leaſe, but after a long Poſſeſſion he need not, 
nor need he prove what Eſtate his Leſſor had at the Time of the Leaſe 
made. 1 Siderfin 220. | 

The Plaintiff having made out his Caſe, and proved his Title to 
the Tithes, it is then incumbent on the Defendant to juſtifie or excuſe 
himſelf. In order to which, the Defendant muſt prove that the Tithes 
were juſtly ſet out according to Law, and the Cuſtom of Tithing uſed 
within that Pariſh ; and if the Tithes be once ſo duly ſet out, and af- 
ter that taken away by a Stranger, the Defendant Owner of the Land 
ſhall not be chargeable. So the Defendant may prove an Agreement 
or Compoſition made with the Plaintift for the Tithes, and though it 
be a Parol Agreement only, which by Law is not ſuſficient to grant 


the Intereſt of the Tithes, eſpecially for more Years than one, yet 


ſuch a Parol Agreement is ſaid to be good to excuſe the Defendant 
from the Forfeiture given by the Statute. Paſch. 13 Car. 2. Bernard 


v. Feers. Raymond 14, fame Caſe. 1 Keb. 21. 1 Lev. 24. Paſch. 24 


Car. 2. Knight & al v. Peepes. 3 Keb. 24. And if there be Two 
Plaintiffs who bring the Action, an Agreement with one of them only 


is ſufficient, and ſhall bind his Companion. Moor 915. The Defendant 
may 


the Defendant pleaded, that the Plaintiff being Parſon had not read Suits on 2 


& 3 Ed. 6. 


Negative to 
be proved. 


If in Ejc&- 
ment, the 


Plaintiff 


) muſt prove 


his Reading 
the 39 Arti- 
cles, Sc. 


That the 
Lands lie in 
the Pariſh, 


Sc. 


Defendant's 
Proof of ſet. 
ting out the 


Tithes, Sec. 
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Duits on 2 
& 3 Ed. 6. 


The Defen- 


dant may 


prove Simo- 
ny, or other 


Act or Omiſ- 


ſion, sc. 


may alſo refer another Perſon hath the Right to the Tithes, to 
whom he has paid them, or compounded for tem. 

The Defendant may alſo prove that the Plaintiff obtained his Li- 
ving by Simony, or did not read the Articles, or is guilty of ſome other 
Act or Omiſſion which makes his Benefice void, or he may prove a 
Leaſe, Grant, or other Title from the Plaintiff, or from ſome other 
Perſon under whom the Plaintiff claims, who had Right to leaſe or 
grant ſuch Tithes. And as it ſeems, the Defendant may prove that 
the Benefice is above 8 J. per Ann. Value, and that the Plaintiff hath 


accepted another Living without Diſpenſation, contrary to the Statute 


Where the 


Jury mult 
nd the Va- 
lue. 


Regula. 


21 H. 8. c. 13. 1 Croke 357. So may the Defendant prove a Modus 
Decimandi, or any other Diſcharge of the Tithes, or the Payment of 
them, by Preſcription, Privilege, Unity, Gc. and a Non papment of 
Tithes Time out of Memory is good Evidence of ſuch Diſcharge. 
Hobart 3 oo, 311. Savil 62. 3 Keb. 217. Dyer 349. b. Parſon's Coun- 
ſellor 338. But if the Diſcharge be by the Pope's Bull or Compoſition, a 
Copy of ſuch Bull or Compoſition is not Evidence without ſhewing 
the Bull or Compoſition it ſelf. Bret v. Ward, Winch 70. So Depo- 
ſitions taken in the Eccleſiaſtical Court in a Suit there for Fithes, (al- 
though the Witneſſes be dead) are not Evidence in an Action brought 
at Common Law; but a Sentence given in the Eccleſiaſtical Court in 
a Suit for Tithes, (it being a judicial Act) may be given in Evidence 
in an Action brought in the 'Temporal Courts. Mich. 13 Car. the 


Earl of Sarum v. Sir Brocket Spencer. Roll's 2 Abr. 679. March 


820. 
If the Jury give a Verdict for the Plaintiff, they muſt find the real 


Value of the 'Tithes. which ſhall be trebled by the Court; as if the 
Jury find the real and ſingle Value to be Twenty Pounds, Gc. they 
ought to give the Plaintiff only ſo much, and the Court ſhall treble it, 
and make that Sum given by the Jury to be Sixty Pounds, which is 
the treble Value; ſo was it done. Hill. 11 Fac. Baldwin v. Gen 
Godbolt 341. But if the Iflue be upon the Cuſtom of Tithing, or any 
other collateral Point, the Jury then need not find any Value of the 
Tithes, for that in ſuch Caſe the Defendant ſhall pay the Value ex- 
preſſed by. the Plaintiff in his Declaration, becauſe by the collateral 
Matter pleaded in Bar, the Value of the Tithes ſet forth in the De- 
claration is confeſſed, as was reſolved in Cofterdam's Caſe, cited in Oli- 
zer and Collins Caſe. Paſch. 6 Fac. 1 Brownlow, 100, ſame Cale. 
Yelverton 127. Therefore in all Actions brought upon this Statute, if 
the Defendant plead any collateral Matter in Bar of the Action, he 
muſt take the Value of the Tithes mentioned in the Declaration by 
Proteſtation, 218. he muſt by the Form of a Proteſtation aver, that 
the Tithes were not of that Value as is declared, otherwiſe he 
will be charged with the Value the Plaintiff hath by his Declaration 
ſet upon them. Mich. 24 Car. 2. Dame Bowles v. Broadhead. Allein 
88. Paſch. 16 Car. 2. Williams v. Inhabitants of Upwood, Gc. 1 Keb. 
706. And by Jones Juſtice, the ſame Law it is, if Judgment be gi- 
ven for the Plaintiff by Nihil dicit, non ſum informatus, or upon De- 
murrer, for in thoſe Cafes the Plaintift ſhall have Judgment for the 
whole Value by him demanded. Parſou's Counſellor 410. 

But the Plaintiff ſhall not recover any other Damages or Coſts, but 
only the treble Value of the Tithes. Moor 915. 2 Croke yo, and eu. 


kins 316, for it ſeems to be a Rule, that where a Statute gives a cer- 
| ; RN _ - ..tain 


—— 


Chap. LVIII. 7he Complete Incumbent, 639 


tain Penalty, there in an Action to recover that Penalty Damages and Sits an 2 
Coſts ſhall alſo be recovered ; but where no certain Penalty is given, & N. 
(as by this Statute for. not ſetting out the Tithes) there 'tis otherwiſe. 1 
Mich. 5 W. & M, C. B, Sedgwick, Qui tam, Gc. v. Richardſon. 


3 Leovinz 374. 4 

If the Action be brought againſt two or more Defendants, and the If their 
Verdict finds for the Plaintiff againſt one of the Defendants only, and Nen 
acquits the reſt, the Plaintiff ſhall have Judgment againſt him, againſt one 1s «c- 
whom the Verdict paſſeth, the Action being grounded upon a Statute, 9vitres. 
although it be otherwiſe in Activns grounded upon Joint Contracts at 
Common Law; by Rolle Chief Juſtice, in Brown and Nelſon's Caſe. 
Stile 317, 318. But if the Action be brought for Predial Tithes, for which 
an Action lies upon the Statute, and alſo for ſmall or other Tithes, 
for which no Action lies upon the Statute, and the Plaintiff obtains a 
Verdict for the whole, yet he ſhall not haye Judgment upon ſhewing 
this Matter to the Court, for that the Plaintiff ought not to recover 
in an Action upon the Statute for any other Tithes but for Predial 
Tithes only. Trin. 8 Fac. Pain v. Nichols. 1 Brownlow 65. Hill. 9 

ac. Mortimer v. Freeman, 1 Brownlow 70. : | 

In Actions grounded on the Statute of 2 E. 6, if Judgment be given Peferd' i» », 
for the Plaintiff, the Judgment ſhall be, Cod Defenders fit in miſc- — 
ricordia, and not OQuod capiatur, becauſe the Action is to recover a 
Debt given by the Statute as a Recompence for the Tithes, Roll's 1 
Abr. 223. Mich. 16 Car. 2. B. R. Probee v. Signeur Marquis de Dor- 
cheſter. 1 Sid. 233, and Mich. 1 V. & M. B. R. Bickerftaff v. Hol- 
den. And a Recovery by the Plaintiff in an Action upon this Statute Recovery in 
of 2 & 3 E. 6, is a good Plea in Bar to any other Suit brought after this Suit a 
for the ſame Tithes. Paſch. 3 Fac. Sir Richard Champion v, Hill, 3 Fwd 
1 Brownlow 87, ſame Caſe, Nelverton 63, | V 
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T, he Reader is defired to inſert under their proper Heads in the 
foregoing Chapters the following Rules and Caſes of the Common 
Law, for the better Explanation of divers Particulars before men- 


tioned, VIZ. 


Firſt, Of Erecting and Conſecrating Churches. 

Secondly, Of Rates for repairing of Churches. 

Thirdly, Of repairing and ordering of Seats in Churches. 
Fourthly, Of repairing Chancells, and ordering the Seats thereof. 
Fifthly, Of Chapels under the Mother-Church. 


Sixthly, Of Free Chapels, (5c. 


Firſt of Erectius and Conſecrating Churches, 


2 H E Author of the Codex lays it down as a Rule of the 
— Common and Civil, as well as the Canon Law, That 1 
Perſon may erect a Church without the Leave and Conſent of the 
Biſhop, and ſays, That it was made an expreſs Law of the Church 
of England in a Council at J/eſiminſter, vide Selm. 2 Fol. p. 41, and 
that this Right of the Biſhop could not be defeated by an Exemption 
of Religious Perſons from Epiſcopal Juriſdiction, &'c. And he cenſures 
my Lord Coke for ſaying, That by the Common Law and General 
Cuſtom of the Realm, Earls, Barons, and other Lay-Perſons might 
have built Churches in their own Poſſeſſions without Conſent of the Bi- | : 
ſhop; and though my Lord Coke has urged the Authority of the Let: g 
ter of King John and his Baronage or Parliament, to the Pope, in Con- 5 
firmation of what he ſays; yet ſays the Codex, whether that Letter 
be true or not true, is now only Matter of Speculation, and that ma- 
ny Years before, in the Reign of King Stephen, the contrary had been 
made a Law of the Church of England in the above-mentioned Coun- 
cil of VNeſtminſter, and the Pope's Anſwer thereto, Gc. From whence 
we may obſerve, That the Authority of a Canon and the Pope's Ap- 
probation, is of more Weight with the Codex, than that of King John 
and his Baronage, or Parliament. 

. Another Rule of the Codex is, That after a new Church is erected, 
1 it may not be conſecrated without a competent Endowment, and he 
18 3 Inf. 202. quotes ſeveral Canons and the Civil Law to that Purpoſe ; upon which 
MR Head my Lord Coke ſays, Though they might build Churches without 
* Ny 117. the King's Licence (which Ney denie:, becauſe they are Sanctuaries) 
bl (but zote the Erection does not make them ſo) yet they could not 
WW make a Spiritual Politick Body to continue in Succeſſion, and be ca- 
þ . pable of Endowment, without the King's Licence. But by the Com- 
I | | men 
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3 Inf. p. 201. 
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mon Law before the Statute of Mortmain, they might have endowed 
ſuch Spiritual Bodies without any Licence whatſover; which Body ſo 
incorporated is not diſſolved, though the Church is drowned, or other- 
wiſe deſtroyed. For in that Caſe one may be preſented to the Recto- 
ry, and ſhall be liable to Annuities and other Charges; the Church 
(in Conſideration of Law) being properly the Cure of Sorls and the 
Right of Tithes. 
Third Rule of the Codex, is, That Churches ma y be conſecrated 

on any Day of the Week, And | 

A Fourth Rule, That at the Conſecration of Churches Divine Ser- 
vice ought to be performed. Alſo 

A Fifth Rule, That in the Conſecration of new Churches Proviſion 
is to be made, That no Damage accrue in Point of Right or Reve- 
nue to any other Church. Which three laſt Rules we may well ad- 
mit to be founded on good Reaſon, and conſequently conſonant to the 
Common Law. But 

The Sixth Rule, That a Church once conſecrated may not be conſe- 
crated again, is by the Codex admitted to have ſome Exceptions, as 
where it is polluted with Blood, &c. in which Caſes the Canon Law 
enjoins a Reconſecration, though the Common Method here in Eug- 
land has been only a Reconciliation. As where a Chapel in the Sub- 
urbs of Hereford, which once belonged to the Priory of St, 7ohu of 
Fernſalem, had been from the Time of the Diſſolution apply'd to ſe- 
cular and prophane Uſes, being a Stable for Horſes, &c.. yet becauſe 
the Walls and Roof thereof were never demoliſhed, a Reconciliation 
was adjudged ſufficient ; and a like Inſtance of another Chapel is there 


cited. | 
On the contrary, when the Church of Southmalling in Kent, had 


not only been polluted per Beſtias, &c. but was alſo new built, and 
then uſed for Divine Offices without any new Conſecration, Archbiſhop 
Abbot interdicted the Miniſter, Church-Wardens and Pariſhioners, ab 
ingreſſu Eccleſis, Gc. till the ſaid Church and Church-Yard were re- 
conſecrated. | 

The Seventh Rule is, That the Law takes no Notice of Churches 
or Chapels, till conſecrated by the Biſhop ; and therefore whether a 
Church or not, or a Chapel or not, ſhall be certified by the Biſhop ; 
But the Canon Law ſuppoſes, That with the Biſhop's Conſent Divine 
Service may be performed, and the Sacraments adminiſtred in Churches 
or Chapels not conſecrated ; and the Codex ſays, there have been ma- 
ny Licences to that Effect granted on ſpecial Occaſions: But we may 
here Ouære, if there were any ſuch Licence granted for the Bangquet= 
ins Houſe at ]hiteball ? For as I am well aſſured it was never con- 
ſecrated either as a Church or Chapel; ſo the only Reaſon given wh 
it was not, is, For that it could never be employed to any ſecular Uſe 
had it been once conſecrated ; and therefore twas thought adviſable to 
appropriate it for the Uſe of Divine Service, Preaching, Cc. by the 
King's Licence only. gs 

The Eighth and laſt Rule 1s, That a reaſonable Procuration is due 
fo the Biſhop, who conſecrates a Church, from thoſe who pray ſuch Cone 
ſecration ; not for the Conſecration of the Church, but for the neceſ- 
fary Refreſhment of the Biſhop and his Servants, For that this draws 
him oftentimes to a great Diſtance from his Palace, where proper 


Accommodations cannot be eaſily procured ; and therefore, though at 


frſt the Demanding or Taking any thing for Conſecration was forbid, 
Aagaaa yet 


I Mod. 209, 


Codex 213. 
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yet afterwards twas admitted, but limited to a certain Price: But 
this by Uſage is now become different in different Dioceſes. 


— 


1 0 9 


Noe. In Archbiſhop Varhams Time, there is charged as Procurs. 


+ tion-Money for conſecrating three Churches in the Dioceſes of Bath 


and Melli, 10 l. i. e. 31. 65. 8 d. each © 


Codex 219. 


I Cro. 659. 


1 Ventr. 367. 


Church Or- 


naments. 


Sexton's 
Wages, 


Church 
Seats. 


Bells. 


To. 64. 


Cro. 659, 


Secondly, The Rules in the Codex concernins 


Kater for Repair of Churches, &C. are, 


I. The Cognizance of Rates made for Reparation of Churches ang 
Church-Yards belongs to the Spiritual Court: This ſays the Codex, is 
the Conſequence of the Stat. 13 EI. And that purſuant hereto, Pro- 
hibitions have been often denyed, and Conſultations granted by the 
'Temporal Courts. To which Purpoſe it cites ſeveral Caſes, viz. Py 
get v. Crumpton in 1Cro. An Anonymns Cale in Latch. 203; all 
Longmore v. Churchyard, ibid. 217. the Caſe in Popham 197. 1 Vent, 
308. RolPs Abr. 230. 

II. Rates for Reparation of Churches are to be made by the Churck- 
Wardens, together with the Pariſhioners aſſembled, upon Notice to be 
given in the Church. N 61. 1 Mod. 79. And the major Part of 
them that appear ſhall bind the Pariſh, 1 Mod. 236, or if none appear, 
the Church-Wardens alone may make the Rate. 1 Mod. 79, 194. 
2 Mod. 8, 223. Becauſe they and not the Pariſhioners are to be cited 
and puniſhed for a Defect of Repairs ; but the Biſhop cannot direct a 
Commiſſion to rate the Pariſhioners, and appoint what each ſhall pay: 


This muſt be done by the Pariſhioners or Church-Wardens as afore- 


ſaid, and the Spiritual Court may inflict Cenſures till they do. 

III. 4 Rate for Reparation of the Fabrick of the Church is real, 
charging the Land and not the Perſon; but a Rate for Ornaments is 
perſonal upon the Goods, and not upon the Land. And a Caſe in 
2 Rollis Abr. 262, 270, is cited, where it is agrecd, the Rate there 
being for Church Ornaments, and the Sexton's Wages. And becauſe 
the Party liv'd out of the Pariſh, though he occupied Lands in it, he 


was declared to be unduly rated; and further agreed, That a Fo- 


rcigner ſhall not be charged for repairing Seats in a Church, &'c. So 
in J/oodward's Caſe. 4 Fac. 2. a Tax being lay'd for the Bells, Ge. 
a Prohibition was granted on Suggeſtion, that the Party was not an 
Inhabitant of the Pariſh : And the Court gave this Reaſon, Becauſe 
tis a perſonal Charge, to which only Inhabitants are liable, and not 
ſuch who only occupy in that Pariſh and live in another. 
IV. A Rate for repairing the Fabrick ſhall be laid on all Lands 
within the Pariſh, though the Occupiers live in another. This Point 
was fully ſettled in Zefery's Caſe, where 'twas alſo reſolved, That 
ſuch Occupying of Lands makes the Occupier a Pariſhioner, (though 
not an Inhabitant) and entitles him to come to the Aſſemblies in the 
ſame Pariſh, when they meet for ſuch Purpoſes. And though ſeven 
Years after in Paget and Crumpton's. Caſe, a Prohibition was ob- 
tained on Surmiſe, that the Party lived not in the Pariſh ; yet on the 


Sight of this Precedent, Popham Chief Juſtice changed his Opinion; 


and it was reſolved, at ſupra, by him and the whole Court, and fo the 
Law now ſtands; And it has alſo been declared, That if a Man take 


a Leaſe of a Stall in a Market-Town, where he uſes once a Weck to 
{ell his Wares, but lives in another Pariſh, he ſhall not be charged to- 


wards the Repairs of the Church in the Market-Town. 2 Roll's Abr. 288. 
4 V. I here 
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V. Where ſuch Lands are in Farm, not the Leſſor but the Tenant *5 ce 6: 


"as 


Ld — 4 


ſhall pay. For there is an. Inhabitant and Pariſhioner who may be 


charged ; and the Receipt of the Rent does not make the Leflor a 
Pariſhioner ; (but the Occupying of the Land) and herewith agrees 
the Caſe in 4 Mod. 148. 5 EY 

VI. An Impropriator of a Rectory or Parſonage, though bound; to 
repair the Chancel, is alſo to contribute to repair the Church, in Caſe 
he has Lands within the Pariſh. 2 Roll. 211. Serjeant Daoy's Caſe. - 


| VII. The Inhabitants of a Precin& where there is a Chapel (tho! 2 Ret. 265. 
it is a Parochial Chapel and they do repair it) are of common Right Hob. 66: 


contributory to the Repairs of the Mother-Church. And if they 
have Seats at the Mother-Church, to go thither when they pleaſe, or 
receive the Sacrament, or Marry, Chriſten, or Bury at it, there is no 
Pretence for a Diſcharge. Nor can ſuch a Plea be allowed, but where 
they have been diſcharged 'Time out of Mind (which is alſo a Doubt) 
or that in Conſideration thereof, they have paid ſo much to the Repair 
of the Church, or Wall of the Church-Yard, or keeping a Bell, or 
the =_ Compoſitions. Vide Hob. 66. 2 Lev. 186. 2 Roll. 290. Noy 41. 
3 Keb. 791. . | 
VIII. If a Church is ſo much out of Repair, that it is neceſſary to 
pull it down, or ſo little that it needs to be enlarged, the major Part 
of the Pariſhioners (having firſt obtained the Ordinary's Conſent to 1 Med. 236. 
do what is needful, and meeting upon due Notice) way make a Rate * Md = 


for that Purpoſe. This was declared for Law, by all the three Courts 


ſucceſſively, 29 Car. 2. tho' this Cauſe was much laboured econtra by 
a great Number of Quakers. 

IX. The Hall of a Company being rated to Church Repairs, the Spi- 
ritual Court in Caſe of Non-payment, may proceed againſt the Maſter 
and Wardens of ſuch Company. For the Hall is liable to pay, and they 
cannot proceed otherwiſe than by Citation, which may be executed 
upon an aggregate Corporarion ; and therefore their Officers are to be 
cited, and the Rule paid by them is to be allowed on their Accounts: 


Thirdly, 7he Rules for repairing and order- 
ing of Seats, are, 


I. Of common Right the Soil and Freehold of the Church is the Cidex 221. 
Parſons, the Uſe of the Body of the Church and the Repair of it com- 
mon to the Pariſhioners, and the Di Jpoſong of the Seats therein the 
Right of the Ordinary. And generally though the Pariſhioners repair, 


the Ordinary ſhall diſpoſe of the Seats. 0. But 


Il. Au Ifle in a Church which hath Time out of Mind belonged to 
a particular Honſe, and been maintained and repaired by the Owner 
of that Houſe is Part of the Freehold, and the Ordinary cannot diſ- 
pole of the Seats, or intermedle in it. For the Law preſumes it to 
have been erected by his Anceſtor, or thoſe whoſe Eſtate he has, and 
thereupon particularly appropriated to ſuch Houſe ; and the ſame may 
be ſaid of Chapels annexed to the Houſes of Noblemen, Gc. the Seats 
c. whereof are out of the Power of the Ordinary: But otherwiſe, 2 RL Ab.. 
it is, if he has uſed only to fit and bury in the I and not repair'd it; . 2 Cre. 
for the conſtant Sitting and Burying there does not gain any peculiar | 1 


Property therein; and if it be repair d at the common Charge of the 


Pariſh, the common Right of the Ordinary takes Place in appointing 
from Time to Time, who of the Pariſhioners. may fit there, But 
| e III. 4 
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Pop. 140. III. A Fear cannot be granted by the Ordinary to a Perſon and hi; 


: Roll. 24 fein abſolutely. For the Seat does not belong to the Perſon, but only 
as he is an ai Pariſhioner) ; and if one that has a Seat, or 
1 


his Heirs, go and dwell in another Paridh, they cannot retain the Seat 


(vide infra 4.) Tet 54 
2 Bali. 151. IV. A Seat in the Nave or Body of a Church may be pre{cribed for 
Moor 87%. ns belonging to 4 Houſe. But a Roparation thereof by the Perſon, 


Go. pleading ſuch Preſcription, and praying a Prohibition thereupon, - 


muſt be alledged, becauſe the Ordinary Prima facie has the Right 
thereto. But in two Caſes Reparation need not be particularly plead- 
1 S.. 88. ed. 1 f. in Caſe of Preſcription for an Ale; becauſe by the common 
Keb. 37% Law, the particular Perſons are ſuppoſed to repair, and ſo need not 
ſhew it; and the Foundation of ſuch Right may be for other Cauſes 
than Repairing, as being the Fhander, or having been contributory 
1 Lev. 51, to its Building, &c. zdly. Where an Action on the Caſe is brought 
3 Lev. 73. for diſturbing one in his t, the Diſturber being a Stranger, and ha- 
Ray. 5% ving no Right prima facie, the Poſſeſſion of the other is a ſufficient 
Ground of Action, and he need not alledge Reparation. - 


: Inſt. $184 V. A Seat cannot be claimed by Preſcription as appendant to Land 


but to a Houſe, to which it belongs in reſpe& of its Inhabitants; and 
yet it has been held, that a Scat in an Iſle may be preſcribed for by an 
Inhabitant of another Pariſh. 
VI. As a Seat in a Church, fo Priority or the upper Place in a Seat 
may be preſcribed for. See for this, Noy 78. Palm. 424. Latch. 116. 
And Note 1 
2 Roll. 24. VII. A Cuſtom Time out of Mind of Diſpoſing of Seats by the 
Lutw. 793% Church-Wardens and major Part of the Prill, or by Twelve, or any 
particular Number of the Pariſhioners, is a good Cuſtom. And if the 
Ordinary interpoſe, a Prohibition will be granted. But the Author of 
the Codex hopes that this will be obſerved by the Ordinaries, Gc. To 
the End ſuch private Practices and By-Laws (as he terms thoſe Cu- 


ſtoms) may not grow ſo ſtrong, as to make Head againſt the Eccleſia- 


Codex. 222. ſtical Juriſdiction. Ecce homo. 


o 223 F ourthly, Of repairing the Chancel, and diſ- 


poſing the Seats therein. 


I. The Parſon is prima facie bound to repair the Chancel ; not be- 

cauſe the Freehold thereof is in him, for ſo is the Freehold of the 

: Vert, 239, Church. But by the Cuſtom of Exgland, the Repair of the Church 
5 Med. 389. belongs to the Pariſhioners, and of the Chancel to the Parſon ; yet if 
the Cuſtom has been for the Pariſh in general, or any particular Per- 

ſon's Eſtate therein, to repair the Chancel, ſuch Cuſtom is good. But 

the Codex obſerves, That the Common Law Books ſay nothing of any 


28 258 Obligation reſting either on the Parſon or Vicar to repair the Chancel. 
2 Mod. 254. Qnere of this. For he ſays, 


II. As Reftors or Spiritual Perſons, ſo alſo Impropriators are bound 
of Common to repair Chancels This is generally admitted, and the 
only Doubt has been in what Manner Lay Impropriators ſhall be com- 
pelled to do it, whether by Spiritual Cenſures only (as Pariſhioners 
are as to Repairs of the Church). Since Impropriations are now Lay 
Fees, or by Sequeſtrations, (as Incumbents, and it ſeems all Spiritual 
Impropriators are,) ſince Impropriations, before they became Lay Fees 


were liable to Sequeſtrations. And the King was to enjoy them in the 
3 ſame 


ſamo Manner as the Religious had done; and nothing was conveyed but 
what they enjoyed 7. e. the Profits, over and above the F inding Divine 
. Service, Repairing the Chancel, and other Ecelefiaſtical Burdens. And the 

general Saving in 31 H.8. cap. 13, of all Rights which any Perſon had 


before, is by the Codex extended to a Saving of the undoubted Right 


of the Ordinary in that Particular. Notwithſtanding which he admits 
this Point to have been twice under Conſideration at Common Law, 
in the Reign of King Charles II. unis 22 & 29, And that as in the 
firſt Cafe, the Court inclined there could be no Sequeſtration, ſo in 
the ſecond, the whole Court beſides AtÞins held, that a LayImpro- 
iator was not to be ſequeſtred. | 
III. Repairing of the Chancel is generally a Diſcharge from con- 
tribnting to the Repairs of the Church. And therefore it was declared 
in Serjeant Davy's Caſe, That no Doubt but the Impropriator was 


ratable to the Church for Lands, which were not Parcel of the Par- 2 Kb 139; 
ſonage, notwithſtanding he was as Parſon bound to repair the Chan- 


cel; fo when this Pl>a of the Farmer of an Impropriation, to be ex- 
empted from a Pariſh Rate, becauſe he repaired the Chancel, was re- 
fuſed in the Spiritual Court ; 'tis probable the Plea was offered in or- 
der to exempt other Poſſeſſions alſo from Church Rates, | 
IV. Seats in the Chancel are under the Diſpoſition of the Ordi- 
nary, in like Manner as thoſe in the Body of the Church are. But 
this is only an Aſſertion or Speculation of the Codex, and ſupported by 
no Authority ; and I take it in moſt Country Churches the Seats in 
Chancels are appropriate to peculiar Houſes or Families. And 


V. The chief Seat in the Chancel belongs to the Rettor Impropri- Noy. 133. 


ate, as was reſolved in the Court of B. R. 7 Fac. 1. 


Fiſthly, Of Chapels under the Mother-Church. 


I. Of Chapels ſub ject to a Mother-Church, ſome are meerly Cha pels 
of Eaſe, others are Chapels of Eaſe and Parochial. A Chapel meer- 
ly of Eaſe, is ſuch as is not allowed a Font, Sacraments or Burials, 
but is uſed only for the Eaſe of ſome Part of the Pariſhioners in 
Prayers and Preaching, and commonly the Curate thereof is remova- 
ble at the Pleaſure of the Parochial Miniſter ; though as Lyndwood 
obſerves, it may have the Rights of a Parochial Chapel by Cuſtom : 


is uſual (if not always) a Reſervation of repairing to the Mother- 
Church on a certain Day or Days, in Order to preſerve the Subordi- 
nation. But | 

Il. / Chapel may preſcribe for Tithes againſt the Mother-Charch ; 
ſo ſays Lynawood. And in the Caſe of Saer and Bland, when the 
Parſon libelled for Tithes againſt the Inhabitants of a Hamlet, where 
was a Chapel of Eaſe ; and 'twas ſhewn on the other Side, that Time 
out of Mind, the ſaid Hamlet had found a Clerk to do Divine Ser- 
vice in the ſaid Chapel, with Part of their Tithes, and (what was an 


2 Roll. 211. 


X 


en 
Anti 


uſual Compoſition upon the Erection of a Chapel) paid a certain Sum 


to the Parſon and his Predeceſſors for all Tithes; the Preſcription was 
held good, and a Prohibition granted. 


III. The Repairs of a Chapel are to be by Rates on the Landhold- 
rs eithin the Chapelry, in the ſame Manner as the Repairs of a 
Church, and ſuch Rates are alſo to be enforced in lite Manner. But 
Repairing the Chapel is of it ſelf no Diſcharge from repairing the Wo 

tner- 


net s 
. . "FR - = . ? . p 7 595. 
But where a Chapel is inſtituted, though with Parochial Rights, there 2 Roll. 126. 


4 Leon. 24. 
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2 Roll. 126. 
1 Inſt. 344. 


Saville. Caſe that other having been originally a diſtin& Pariſh Churc 


46. 


1 Roll. 126. 


Cedex 23 5. 


ther-Church, which though at the firſt View it may ſeem hard, yet 
has this Reaſon to ſupport it, that all Chapels and Diſcharges from 
attending Service at the Mother-Church were originally Matters of 
Grace and Favour; and the Eaſe or Convenience of particular Inha- 
bitants ought not to be purchaſed with Inconvenience and Damage to 
the Mother-Churccg. 1177 1 84 6 Nn 
IV. be Patron of a Chapel do preſent to that Chapel, it ſhall he- 
come a Church, and be preſentative. This was affirmed by Dodderidge 
and aſſented to by Coke in B. R. 12 Fac: 1. agreeable to what is ſaid 
elſewhere of Donatives, that if the true Patron preſents, and his Clerk 
is admitted and inſtituted, it is become | rag ha and ſhall never be 
Donative after ; yet if one is Patron of two Churches, and preſents to 
one only as the  Mother-Church cum Capella de (naming the other) 
| ſhall ſo re- 
main, notwithſtanding ſuch Preſentment, and that ever ſo often re- 
ated. 2 
rev. A Chapel or uo Chapel ( ſays the Codex) ought to be try d by the 
Spiritual Fudge : For a Chapel dependant on a Mother- Church can- 
not be founded but with Licence to the Ordinary ; and the Codex urges 
for this the Opinion of my Lord Coke, that a Chapel is Spiritual as 
well as a Church; and where two Spiritual Things are to be try'd, 
no Prohibition ſhall go, even as it goes not when a Modus is pleaded 
in a Diſpute between two Spiritual Perſons (viz. the Rector and Vi- 
car) about 'Tithes.. But note, there is a manifeſt Difference between 
the Rights of a Chapel which may be Temporal, and thoſe of Tithes 
which are Spiritual. 5 
VI. If a Queſtion be depending, whether it be a Chapel of Eaſe or 
a Pariſh Church, it ſhall be try'd (as to the Rights, the Limits, Cc.) 


in the Temporal Court; and ſo if the Queſtion be, whether a Cha- 


pel of Eaſe or a Parochial Chapel; and fo are the Bounds of Pariſhes, 
c. to be there try'd. All which do greatly check the Proceedings 
of the Spiritual Courts, not only in Caſes of Tithes, but in other 
Matters alſo, as in Suits for not frequenting the Pariſh Church, not 


contributing to the Repairs, &c. 
Sixthly, Of Free Chapels, &c. 


I. The Diſtinction of Free Cha pels is grounded on their Freedom 
or Exemption from all ordinary Furiſdittion : Other Reaſons, ſays the 


Codex, have been aimed at, but that this is the true one ſeems plain 


from the Form of the Writ in the Regiſter 40 b. 
II. Free Chapels may continue ſuch in Point of Exemption from ordi- 


nary Vifnation, tho the Head or Members receive Inſtitution from the Or- 


dinary. This, ſays the Codex, appears beyond Exception from the King's 
Preſentation of a Prebend of the Free Chapel of Haftings, made to 
the Biſhop of Chicheſter, and a royal Mandate reciting the Admiſſion 
and Inſtitution. Hide Codex 236. | 

III. The King may erett a Free Chapel, and exempt it from the 
Juriſdiction of the Ordinary. This he may undoubtedly do; and I 
think he may do without Conſecration, as in the Inſtance of J/hite- 
hall : But tho' the Codex is unwilling to grant it, yet our Books are 
very expreſs, that the King may licence any Subject to found a Free 
Chapel, and exempt. the ſame from the Juriſdiction of the Ordinary. 


3 


* 


Alſo 


1 DDE NV D A. 647 

Alſo the following Statuten not falling under any of the Heads in 
the foregoing Chapters, are here imſerted by way of Addenda. 

An Act for the better Preſervation of Parochial Libraries, in that j Ae cop. 

Part of Great-Britain called England. 18, | 

6. . FA] Þereas in many Places in the South Parts of Great Bri- Parochial 
tain called England and Wales, the P2oviſion of the Clergy . 

is ſo mean, That the neceſſary Expence of Books (92 the better Pꝛo⸗ ſupplying 

ſccution of their Studies cannot be defrayed by them; And whereas d 

of late Pears {ſeveral charitable and well difpoſed Perſons have by Books, 

charitable Contributions eref#ed Libzaries within ſeveral Pariſhes 

to pꝛeſerve the ſame, and ſuch others as ſhall be p2ovided (02 erected) 

in the ſame Panner, ftom Embezilment. Be it therefoze Enacted +, be pre- 

by the Queen's moſt excellent Majeſty, by, and with the Advice and ſerved for 

Conſent of the Zods Spiritual and Tempozal, and Commons in we, ale 

this pꝛeſent Parliament aſſembled, and by the Authozity of the appoticted by 

ſame, That in evetv Pariſh 82 Place where ſuch a Libzaty is, 92 ekounders, 

hall be erecked, the ſaine ſhall be pꝛeſerved fo? ſuch Uſe and Uſes as 

the ſame is, and ſhall be given, and the Oꝛders and Rules of the 

Founder oz Founders of ſuch Libzarfes ſhall be oblerved and kept. 

b. 2. And fo2 the Encouragement of ſuch Founders and Benefac- For which e- 
to2s, and to the Intent they may be ſatisfied, That their pious and 797% 
charitable Intent may not be fruſtrated, be ft alſo enacked by the Au- Se. mall 
thozity afozelatd, That every Incumbent, Kefoz, Uſcar, Miniſter sive fuck | 
02 Curate of a Parish, bekoze he ſhall be permitted to uſe and enjoy 8 
ſuch Libzary, ſhall enter info ſuch Security by Vond oz otherwife, Ordinary 
fo2 Pꝛelet vation of ſuch Libzary, and due Obſervance of the Rules inks ft. 
and Ozders belonging to the fame, as the pzoper Ozdinaries within 
their reſpettve Jurisdiſtions in their Diſcretion ſhall think ft, And And may 
in caſe any Book oꝛ Books belonging to the ſatd Lihzary ſhall be taken N e 
away and detained, it ſhall, and may be lawful fo? the ſald Incum⸗ emberiled | 
bent, Reftoz, Uicar, Viniſter 02 Curate, foz the Ttme being, oz any be Ora 
other Perſon 92 Perſons, to bzing an Afton of Trover and Conver- e Fabio 
ſion in the Name of the pxoper Ddnartes within their reſpective Ju⸗ treble Pa- 
risdiXions, whereupon treble Damages ſhall be given, with tull * 
Coſts of Suit, as if the ſame were his oz their proper Book 03 K 
Books; which Damages ſhall be applied to the Ute and Benet of Q 


the ſaid Libzary. | 


$. z. And it ts enatted by the Authozity afozeſaid, That it hall and ad oraing- 


may be lawful to, and fo2 the pzoper Owdinary oz his Commiſſary, fie, Se may 
6) Official in his reſpetive Jtirisdi#ton, oꝛ the Archdeacon, oꝛ by his 5 
Otreftton, his Offictal 02 Surrogate, ik the faid Archdeacon be not Commiſſion 
the Incumbent ok the Place where ſuch Libzary is, in his o2 their 257 Fern» 
relpeckive Citation, to enquire into the State and Condition of the Deteds, 4. 
laid Libꝛaries, and to amend and redꝛels the Gzievances and Octets 
ok, and concerning the fame, as to him oz them ſhall ſeem meet. Aud 
it ſhall and map be lawful ts, and fo2 the p2o0per Ozdinary, from 
Time ta Time as often as ſhall be thought fit, to appoint ſuch 
Perſon oz Perſons as he ſhalt think fit, to view the State and Ton- 
dition of fuch Libzaries; and the laid Owinaries, Archdeacons, oz 
Officials refpeiively, ſhall have free Acceſs to the ſame at ſuch Times 


3s they ſhall reſpectively appoint. | 
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Catalogues 9. 4, And be it allo further enacked by the Authozity afozelaid, That 
— n where any Libꝛary is appꝛopꝛiated to the Ale ot the Miniſter of any 
and ſign d by Pariſh oꝛ Place, every Reftoz, Uicar, Piniſter, oz Curate of the 
82 ſame, within ſir Months after his Inſfitutton, Jnduf#ton oz Admic. 
giſter d in ſion, ſhall make, o2 cauſe to be made, a new Catalogue of all Books 
8 remaining in 02 belonging to ſuch Libꝛary, and ſhall ſign the laid Cata⸗ 
="  - logue, thereby acknowledging the Cuſtody and Poſſeſſion of the laid 
Books, which ſaid Catalogue ſo ſigned, ſhall be delivered to the 
pPꝛsoper D2dinary within the Time afozeſaid, to be kept oz regiſtred in 
2. Hts Court, without any Fee 02 Reward foz the ſame. 
F. 5. And be it further enafted. by the Authonty afozeſatd, That 


Of Libraries pg 
in Being, by where there are any parochial Libzaries already erefed, the Incum⸗ 


29 Senptem bent, Refto2, Uicar, Miniſter 02 Curate, of ſuch Pariſh oz Place, 


Ber , and 
of choſe chat ſhall make, 02 cauſe to be made, a Catalogue of all Books in the 


2 ſame, thereby acknowledging the Cuſtody and Poſſeſſion thereof, 
after their CUhich Catalogue ſo ſigned, ſhall be delivered to the p2oper Ozdina⸗ 
Erection. ły on 02 befo2e the 29th Day of September, which ſhall be in the Pear 
| ok our Lozd 1709. And where any Libzary ſhall at any Time here: 
after be given and appꝛapziated to the Uſe of any Pariſh o2 Place, 

where there ſhall be an Incumbent, Refo2, Aicar, Miniſter, oz Cu⸗ 

kate in Poſſeſſion, ſuch Jncumbent, Refo2, Utcar, Miniſter oz Cu⸗ 

rate, ſhall make, oꝛ cauſe to be made a Catalogue of all the Books, 

and deliver the ſame as afozeſald, within ſix Months after he ſhall 

receive ſuch Library. 7 | 

Libraries on F. 6. And to p2event any Embezilment of Books upon the Death 


Death or Re- gy Removal of any Jncumbent : Be it alſo enafﬀed by the Authozity 


movalot ihe 2£02eſatd, That immediately after the Death o2 Removal of any Jn- 


Incumbent 


to be ſhurup, cumbent, ReX02, Cicar, Miniſter 02 Curate, the Libzary belonging 


benede lla to luch Pariſh 02 Place, ſhall be foꝛthwith hut up and locked, oꝛ o- 
new Incum- therwiſe ſecured by the Churchwarden oz Churchwardens fo2 the 


bent indukt. Time being, 02 by ſuch Perſon o2 Perſons as ſhall be authoztzed oz 
appointed by the pꝛoper Oꝛdinary oz Archdeacon reſpettively; fo that 
the ſame ſhall not be opened again till a new Incumbeut, Befto2, Ut- 
car, Miniſter 02 Curate, ſhall be inducted oz admitted into the ſaid 
Pariſh a2 Place. 

Except for (. 7. Pꝛovided always, That in caſe the Place where ſuch Libzary 

Veſtries oro- fg, 02 ſhall be kept, ſhall be uſed fo2 any publick Occaſion fo? the 

ther Pariſh. meeting of the Ueſtry, o2 otherwiſe fo2 the diſpatch of any Buſineſs 


£ 


uſineſs. i g 
er of the ſaid Pariſh, oꝛ foꝛ any other publick Occaſion fo2 which the ſaid 


Place hath been oꝛdinarily uſed, the Place ſhall nevertheleſs be made 
Aſe of as fo2merly fo2 ſuch Purpoſes, and after (ſuch Buſinels dil⸗ 
patch'd ſhall be again fozthwith ſhut and lockt up, oz otherwiſe le⸗ 
cured as is befoꝛe direted. | | 
Benefadtions. 9. 8. And be it allo further enacted by the Authozity akozeſaid, That 
and Books ko; the better Pꝛeſer vation of the Books belonging to ſuch Libza- 
given to be fies, and that the Benefafttons given towards the lame may appear, 


regitred Þ/ a Bool ſhall be kept within the ſard Libzary fo2 the entring and re- 


he Miniſter, | f 
"MY giſtring of all ſuch Benefaf#tons, and ſuch Books as ſhall be given 


towards the lame, and therein the Miniſter, Reitoz, Gicar o Curate 
of the ſaid Pariſh o2 Place, ſhall enter o2 cauſe to be fairly entred 


ſuch Benefatfon, and an Account of all ſuch Books as ſhall from 


Time to Time be given, and by whom given. 3 OD 
4 | | | | Hh. 24 And 
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. 5. And f02 the better governing the ſaid. Libzaries, and pꝛeſerving And addici- 
of the ſame, it is hereby further enacked by the Authozity afozeſaty, 24 ales 
That it ſhall and may be lawkul to, and fox the pꝛoper Dyvinary, to- may de made 
gether with the Donoꝛ of ſuch Benetackton (if living) and after the babe rl 
Death of ſitch-Donoz, fo; the proper Odinary alone, to make ſuch 2 
other Rules and.D2ders.concerning, the ſane over and above, and 

beſides, but not contrary! to: ſuch as the Donoz of ſuch Benefafton = 
ſhall in his Diſcretion judge fit and neceſſary; which ſaty Oꝛders and 

Rules ſo to be made, ſhall from Time ta Time be entered in the 

ſaid Book, oz ſome other Book, to be prepared foz that Purpoſe, 

and kept in the ſaid Libꝛary. DJ ae ' | | 


* C; 10. And it is further ena#ed-and declared by the Authozity afo2e- No Books, | 


ſaid; That none ot the ſaty Books ſhall in any caſe be altenable, no2 dare ha, 
anp Book o2 Books that ſhall hereafter be given by any Benefaio2 92 be alienated. 
Benekaſtoꝛs ſhall be alienated without the Conſent of the pꝛoper Oz: 
dinary, and then only where there is a Duplicate of ſuch Book 02 
Books: And that in cafe any Book oz Books be taken, oz other- 
wiſe loſt out of the ſaid Libzary, it ſhall and may be lawful to, and 
fo2 any Juſfice of Peace within the County, Riding oz Diviſion, to 
grant his Warrant to ſearch fo2 the ſame, and in tale the ſame be 
found, luch Book 02 Books ſo found, ſhall immediately by Oꝛder of 
ſuch Juſtice be reſtozed to the laid Libzary; any Law Statute oz 
Uſage to the contrary in any wiſe notwithſtanding. 7 <0 
F. 11. P2ovided always, That nothing in this Ad contained ſhall are 108, 1 
extend to a publick Libꝛary lately ereſted in the Pariſh of Ryegate, in ſearch for 
the County of Surtey, fox the Uſe of the Freeholders, Uicar and Jn. b Par 
habitants of the ſaid Pariſh, and of the Gentlemen:and Clergymen found, to be 
inhabiting in Parts thereto adjacent; the ſaid Ltbzary being confti- 020% no 
tuted in another Manner than the Libzaries p2ovided fo? by this Ack. to extend to 


* THe | | or . 21a the Library 
| | 3 . | . 3 R L 
An Att for granting to her Majeſty ſeveral Duties upon Coals for 2 bang a 


building Fifty new Churches in and about the Cities of London and 22. 
Weſtminſter, aud Suburbs thereof, aud other Purpoſes therein men- 


6. 1. A A OST Gracious Sovereign, We your Majeſty's moſt dutiful Preamble. 


and loyal Subjects. the Commons of Great Britain in Par- 
liament aſſembled, being zealous to provide ſuch Supplies as may en- 
able your Majeſty to purſue your pious and gracious Intentions, to in- 
creaſe the Number of Churches in or near the populous Cities of 
London and Weſtminſter, or Suburbs thereof, for the. better Inſtructi- 
on of all Perſons inhabiting, or who ſhall inhabit in the ſeveral Pariſhes 
wherein the ſame ſhall be built, in the true Chriſtian Religion as it is 
now profeſſed in the Church of England, and eſtabliſhed by the Laws 
of this Realm, do moſt humbly. preſent to your Majeſty the ſeveral 
Impoſitions, Rates and Duties herein after mentioned, and do beſeech 
your Majeſty that it may be enacted. And be it enafed by the 
Queen's moſt excellent Majeſty, by and with the Conſent of the 4 Duty 
Lozds Spiritual and Tempozal, and Commons in this pzeſent Par⸗ Coal; from 
liament afſembled, and by the Authozity of the ſame, That fo2 142411716, 
all So2ts of Coals and Culm, which from and after the 14th Dap 8 5. 4 
of May 1716, and befoze the 29ch of September 1724, ſhall-be-impozten  *' 
and bought into the Post of the City of London, og the River of 

Bb b bb Thames, 


And if any 


1 
— 2 2 2 = — — 
rr 7 
2 £ . + a — 


— 
Corr wh <li oo -V ————— 
- b 


* A no + con . p 
7 ˙mÜ ¶ ͤ og oO oe Oo. 
— 


. 
——— — 


2 * 2 — - 
. 


- 
* 225 1 ' 
l * 
Ke . = 41.16 — 
7 — 1 4 — EY —4 2 7 2 — 22 : 7 b 3 wi 
PART TATT SEES St, i 95 ra 
—EDL on = — b 


— — * - — — 
g - — S— J-———- — = 4 = A — 
a G89 — . == — RE TTY. * OE ö On — 5, DES i RT - \ — 
——— — 2 — r 7 = - . Ag — * — _ ——_——E- mY - — — by — — ——— 2 2# 
— — pre 9-3 4 * SEP 7 4 2 Sg . * 2 — — ; 
__ * i = ——_ a — — = = * * "ED ow or ee Ps 
, = . a * 8 * * 4 
8 hy 17 * : * - ä r 3 | 
* a * : EY , A ' ASS; , P w — * 
— * Ar e * n * 


— — 8 
— 7 22 
— — . 2 mV 
AEST Ee. aw, 7 __ 
_ # 
1 7 T 


—— — £ 
LEE Rn OS 
a. 7 


= ue WRITE 


* 


„ A e | 
* * * 4 * 
$ : 91 * 7 * * & 
4 a 0 x | 5 ; 
* Es SD: * — „ — n. : * | 
| EC 


Thames, within the Liberty of the ſaid City, upon the ſame River, 
there ſhall-he paid to her Bajeſfy, her Heirs and Succeſſozs, by way 
ok Impoſition thereon, over and belides all other -Impoſitiong and 
Duties accozding to the Rates hereafter mentioned, viz. From and 

-after the 14th of May 1716, fo; all ſuch ſozts of Coals and Culm as 
are uſually ſold by the Chalder, for every Chalder whereof containing 
2 7 e 16 Buſhels Wincheſter Meaſure the Sum ok 2s. And fo2 ſuch ſort of 
29 * 27. 'Coals as are ſold by the Ton, fq2 every Ton thereof containing 20 
7 Chalder hundzed Weight, the Sum of 2s. And from and after the 28th of 
from 29 Sept. September 1716, and befoze the 28th of September 1724, there ſhall be 
17:6, ro28 paid fo2 every ſuch ſaid Chalder of Coals and Culm, and Ton of 
50 5e, hal. Coals the Sum of 38. Which ſatv Sum of 25. fo2 the firſt Part of 
der or Ton. the ſaid Term, and 3s. fo2 the Remainder thereof, fo2 every Chalder 
of Coals, and Culm, and Ton of Coals, ſhall from Time to Time, 
during the full Term fir befoze mentioned, be raiſed, levied, col⸗ 
lefted and paid to her Majeſty, her Heirs and Succeſſoꝛs, in the ſame 
Manner, Method and Fo2m, and at ſuch Places, and by ſuch Rules, 
Mays and Means, and under ſuch Penalties and Fozkeitures, as are 
mentioned, expzeſſed, o2 referred unto, in and by any Ac, Law oz 
Statute, Aﬀs, Laws oz Statutes now in Fo2ce, fo2 raiſing, levy⸗ 
ing, collecting 02 anſwering any other Duty oz Duties now payable 
to her Majeſty, fo2 oz upon any Coals oz Culm whatſover impozted, 
02 bzought Coaſt-wiſe into the ſaid Pozt of London. And that all 
and every the Powers, Authozities, Penalties, Foxfeitures, Dif: 
abilities, Articles, Rules and Clauſes tn the lame Acts, Laws and 
Statutes, oz any of them mentioned oz contained, (except ſuch and 
ſo much ok them, fo2 and concerning which it is otherwiſe provided 
in this pꝛeſent At) ſhall be of ſuch Foꝛce and Effet, to all Intents 
and Puſpoſes, fo2 the raiſing, levytng, collecting, and anſwering 
the Impoſitions hereby granted, fo2 and during the laid Term and 
Terms herein bekoze limited, as if the ſame were particularly, and 

at large ſet down and enacked by this Ack. | 

The Money . 2: And be it further ena#ed by the Authozity afozeſatd, That all 

to be paid in- und every ſuch Sum and Sums of Money, which Hall be raiſed, col⸗ 

2 le#ed and levied, by Uirtue of this Aﬀ (the neceſſary Charges of rai: 

e ſing, managing and accounting fo2 the ſame always ercepted) ſhall 

ted for build- fam Time to Time be bꝛought and paid inta the Receipt of the 

Cuche“ Erxchequer, and by Fozce and Uirtue ok this A# are, and ſhall be 

&. appꝛopꝛiated, iſſued, applied and diſpoſed, fo2 the building of 50 new 

Churches of Stone, and other proper Materials, with Towers 0? 
Steeples to each of them, and fo2 purchaſing of Sttes of Churches 
and Church-yards, and Burying-places, in oz near the ſaid Cities 
ok London and Weſtminſter, 02 the Suburbs thereof, and fo2 making 
ſuch Chapels, Churches, as are already built, and capable thereof, 
Pariſh- Churches, And fo2 purchaſing Houſes fo2 the Pabitatious of 
the Miniſters of the ſatd Churches, and koz applying the Sum of 
4000). per. Annum out of the ſaid Duties and Impoſitions towards 
the repairing and finiſhing the Collegiate Church of St. Peter Weſt. 
minſter, and the Chapels of the ſame, and alſo fo2 applying the Sum 
of 6000 l. per Annum, Out of the ſaid Duties and Jmpoſittons ariſing 
by this Ac towards the finiſhing Greenwich Hoſpital, and the Chapel 
thereunto belonging, and to oz fo2 none other Uſe, Intent oz Pur- 


poſe whatſoever. 
Fas he $. 3. 
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5. 3. And it is hereby declared and ena#ed by the Author 50 Churches 
laid, That there ſhall be erefed and built of 9 — — = oa 4 
per Yaterlals, 50 Churches with Towers oz Steeples to cach of of Greenwick? 
them, whereof one ſhall be ereſted in the Partſh of Eaſt. Greenwich, in do be oe. 
the County AG: 1 1 At dane 3604 ned et > 7 
9. 4. And whereas in ſeveral Pariſhes in oꝛ near the Ci Ton. Chapels af: 
don und Weſtminſter, 02 the Suburbs thereof. — We TOs 2 — degree. 
pels erefed by well diſpofed Perſons at their own Charge koz the be Gnverred 
publick CUozſhip of God, as effabliſhed in the Church of England, 0 Churches, 
which are fit to be converted into Pariſh⸗Churches, and to have Di⸗ 
ſtricks 02 Eounds of Pariſhes allotted and aligned to each of them ; 
but ſeveral of them being built upon Terms fo? Years, under cer- 
tain G20und-rents, and therefo2e are not conſecrated, and there being 
ſeveral Deficiencies in their Conſtitutions which are neceſſary in a 
Pariſh-Church. Be it therekoze declared and ena#ed by the Autho⸗ Wi. 
rity afozeſaid, That ſuch of the laid Chapels as are fit and pꝛoper, 1 
may be made Partſh-Churches, "i Vi 
9. 5. And to the End that the ſaid Mew Churches ſo to be ereged Com miſſio- 9! 


ners te be 


may be conveniently ſituated, and the ſaid Chapels that are fit koꝛ named. &:. 
| 

: 
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Pariſh⸗Churches, may be accammodated and pꝛovided with all things dy be 

neceſſary fo2 thoſe refiving in the ſaid Pariſhes who ſtand moſt in Seeg. 
need thereof. Be it enacked by the Authozity akozeſalv, That it : 
ſhall, and may be lawful to, and ko: her Majeſty, by Letters Pa⸗ | 
tents under the G2eat Seal of Great Britain, to nominate, conſtitute i 

and appoint, ſuch Perſons as her Yajeſty ſhall think fit, to be Com- | 1 
miſſioners fo2 the Purpoſes herein after mentioned, which laid Com⸗ " 1 
miſſioners, 92 ſuch, o2 ſo many of them as ſhall by the ſatd Coin- . 
miſſion be authonzed, ſhall, within 20 Days after they ſhall be fo 44. Cen | Fi 
conſtituted as akozelaid, Meet, and fo from Time to Time as miſſioners 1 
often as there ſhall be Occaſion, with oz without Adjournnients, and Durs. | 1:4 
ſhall enquire and info2m themſelves in what Pariſhes the laid Mew 1 
Churches, except that of Greenwich, are moſt neceſſaty to be built, and | 
of p2oper Places fo2 the Scites of the faid reſpeftive New 
Churches, and alſo a Cemetery 02 Church-yard koz each of the ſaid 


Churches, fo2 the burial of Chaſttan People to be purchaſed; And Jt 
alſo which of the ſaid Chapels ate fit to be made Pariſh Churches, N 
and ſhall aſcertain the ſeveral Houſes, Lands, Tenements and He- 4 
reditaments, and the Botinds and Limits which fn their Judgment 


02 Opinion, may be fit to be made diſtin Pariſhes, and to inquire if 
and tnfozm themſelves by the beſt means they can, of the Galue of | 
ſuch Houſes, Lands, Tenements and Hereditaments, and of the 4 
reſpeive Eſtates and Intereſts therein, which the laid Commiſſi- ö 
oncrs, 92 ſuch, o2 ſv many of them as ſhall be authozized as afo2c- if 
ſaid, ſhall think neceſſary to be purchaſed fo2 the laid Stites and Ce- | 
meteries, and fo2 Pouſes fo2 the Habitations of the reſpetive Mini- 
lers: And the laid Commiſſioners, oz ſuch, o2 ſo many of them as 
ſhall be authozized as afozefatd, ſhall, on oz betoze the 24ch of Decem- 
ber 1717, repozt 02 certify to her Majeſty in Writing under their 
Hands and Seals, ſuch Yatters and Things as ſhall appear to them 
upon their Inquiries afozeſard, with their Opinions thereupon, and 
pꝛeſent a Duplicate of ſuch Kepozt o; Certificate to each ot the two 
Houſes of Parliament, to the End ſuch further Directions 1 5 
5 given 
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"given eherenpoR, as may be purluant to her Bay effies pious 7 nten 


tions in the Pꝛemies. 
a how. far this' Scion of the Kid Ae was purſued, 


19144 8 


g. 6. Pꝛobides that Boney may be tent on this AX at 61. per Cent 


WIRE 


Dioceſes; and for confirming ſeveral Letters Patents granted by her 
e „for perpetually annexing a Prebend of Glouceſter, to the 5 


hat Intereſt becoming due befoze the 4th of May 1716, 


to de fatisfy'd out of other Montes coming into the Exchequer on 


Loan, Sc. 
F. 8. That 100 Ebalder of Coals yearly fo2 the Uſe of Chelſea Þo. 


ſpital, ſhall not be chargeable. 

9. 9. That the ſuſpended Salary of the Sur veyoꝛ General of St. 
Paul's Church be paid to 25 December 1771. 

And that all other ſtanding Salaries Nerd ceaſe from that Time. 


Sec alſo the Stat, 10 Hung cap. 11. For enlarging the Time, 1 
giving further Powers to the Commiſſioners for building the 50 
New Churches, and for appointing Monies for rebuilding — Pariſh 
Church of St. Mary Woolnoth. 

And Stat. 12 > Sel. 1. cap. 17. For veſting in the ſaid Com- 
miſſioners as much of the Street, near theMay-pole in the Strand, as 
ſhall ſuffice to build one of the ſaid Churches thereupon, and reſtoring 
to the Principal and Scholars of King's Hall, and the College of 
Brazen-Noſe, in the Univerſity of Oxon, their Right of Preſentation 
to the Churches and Chapels in Stepney Pariſh. 

And 12 Anne Sefſ. 2. c. 6. For taking away Mortuaries with- 
in the Dioceſes of Bangor, Landaf, St. Davids, and St. Aſaph, and 
giving a Recompence therefore to the Biſhops of the ſaid reſp pective 


ſter- 

Pemb. Coll. in Oxon; and a Prebend of Rocheſter, to the Pro- 
voltſhi p of Oriel Coll. in Oxoz; and a Prebend of Norwich, to the Ma- 
ſterſhip of Wenn in n Canis dge. 


THE 


IT A B L 


1 


Principal 


Matters 


Contained in this 


B O 


O K 


Abatement. 


HO may plead in Abatement. 
Page 255, 256, Cc. 

Matter in Abatement, how 
to be pleaded. 370 
One of the Plaintiffs in Care Impedit 
dies, the Writ ſhall not abate. 264 
One Defendant in Quare Impedit dies, 
the Writ ſhall not abate; Writ of 
Right contra. 265 
It appears one of the Defendants was 
dead before the Writ. brought, the 
Writ ſhall abate. . 285 
Writ to the Biſhop, pending a Writ of 
Inquiry abates. . 287 
It appears by the Declaration, Plaintiff 
and Detendant are Tenants in Com- 
mon, if the Writ ſhall abate. 287, 
287, 4 C- 

Patron dies pending a Care Impedit, 
the Writ ſhall not abate. 254, 255, 
265, Oc. 


Writ will not abate for Matter found 
by Verdict. 256 


Falſe Latin or Want of Form, if it ſhall 
| abate the Writ. Page 285 
Miſnaming Plaintiff or Defendant, if it 
ſhall abate the Writ. zbid. 
Ouare Impedit brought by ſeveral joint- 
ly, who vary in making their Title, if 
the Writ ſhall abate. 253 
Darrein Preſentment brought, pending 
a OVuare Impedit, or econtra, the 
Darrein Preſentment ſhall abate. 


242, 243 


Two * Impedits brought againſt 
the fame Perſon for the ſame A- 

| voidance, the ſecond ſhall abate. 243 
Plaintiff made a Knight, his Writ ſhall 
abate Honour by Deſcent. 265, 285, 
Dare Impedis brought after the 
Church of the Plaintiff's Clerk, the 
Writ ſhall abate. 266, 285, 292 
The Plaintiff's Clerk preſented, Ge. 
pending a Quare Impedit ſhall not 
abate the Writ. 285 
Where a Ouare Impedit abating ſhall 
be peremptory to the Plaintiff, or not. 
ibid. &c. 
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Action on the Caſe on a Parol Agree- 


Action for hindring to order Tithes after 


The 


bas... 


”  #% A ana _ — 


Onare Impedit not brought againſt pro- 
per Perſons ſhall abate. Page 253 
Ouare Tmpedit againſt the Incumbent 
without the Patron, when the Writ 


ſhall abate. 254, 255 
Where a Writ may be abated by the 
Court ex officio, or not. 256 
Writ abated by Surmiſe to have a Pro- 
hibition. 266, 267 
If bringing a Duplex Oncrela will not 
abate a Onare Iinpedit. 233 
Abbles. 


Catalogue of Abbies above 200 . per 


Annum Value. 519, 5 20 
What Abbies diſſolved by Statute 27 H. 


8. cap. 27, Gc. Vid. pag. 515, 516, 
526 


Abeyance. 


Freehold or Fee- ſimple of a Church in 
Abeyance. 170, 186, 310 


Acceptance. 


Where Acceptance of Rent will make 
a voidable Leaſe good, or not. 479, 
480 


Action. 


The Law allows not of many Actions 
for the ſame Matter. 1 336 
Action on Statute 2 & 3 Fd. 6. for not 

ſetting forth Tithes, how tobe brought, 

by and againſt whom. 632, 633, (5c. 
Action for not ſetting forth Tithes, if it 
may be brought tam pro Domino 
Rege, Ge. 633, 634, Cc. 


ment for Tithes. 501, 502 
Action lies not for ſuing for Tithes con- 


trary to a Modus. 500 
No Action lies for ſuing unjuſtly for 
Tithes in a proper Court. ibid. 


Action for not taking away Tithes after 
they are ſet forth, where it lies. 1065 


they are ſet forth. 540, 545 
Action againſt the Ordinary for placing 
one in a Seat in an Ifle, in which an- 


other hath Property. 382 


2" 'v tk * * ** 
224 chars Haas 4 
3 


Action for taking away Winding-ſheets, 
who may have it. Page 391 
Where an Action lies for a Diſturbance 
to a Seat in the Church: 382 
What Action for breaking down Seats in 
a Church, and for whom. 382, 384, 


| | 58 
No Action upon a Promiſe againſt a Col. 
ration. | 440 
Action againſt the Biſhop for admitting 
a Clerk contrary to Verdict in a Jure 


Patronatus. 235 
No Action of the Caſe againſt a Biſhop 
| forrefuling Admiſſion, &c. 239 
Action of the Caſe for Dilapidations. 399, 

00 
Action againſt a Parſon for not 1051 
a common Bull and Boar. 555 


Action for taking or demanding more 
tor a Mortuary than is allowed by 
Law. 569, 581, 582 

What Actions Eccleſiaſtical Perſons may 
have to recover the Inheritance. 484, 

: j 485 * 2 C. 

Action upon the Statute 2 & 3 FE. 6. cap. 

13. for not ſetting forth Tithes is Per- 

ſonal, grounded on the Contempt. 

1073 

Matter prohibited by Statute, Action 

lies for doing it, altho' no Action be 

given by the ſame Statute. 341, 633, 

G | 6 

Action upon the Statute 21 H, 8. 9 5 

13. againſt a Clergy-Man for taking 

of Farms, c. 361 

Action by the Heir for pulling down, 

&c. Monument, Graveſtone, Gc. 389 

Action by the Parfon for breaking the 

Windows, Gc. of the Church. 380, 

| 89 

Action againſt a Parſon for 1 to 

ſay Divine Service. 332, 333 

Action for refuſing to admit one to the 

Sacrament. 316, 333 

Action for Money due for a Mortuary. 

1053 


Acce ſſarp. 
No Acceſſary in Simony. 46 


Admiſſion. Vide Pꝛeſentation, B!- 
ſhop and Inſtitution. 


Ad- 
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1 | 
Advowlon. Vide Appendant. .| amerciament. 


DF —_— 


The Definition and original Advowſons. How much a Biſhop ſhall be amerced in 
| Page 63, 64] a Quare Iinpedit, and upon what 


Adyowſon or Right of Patronage what. | Plea. Page 272, 299 th 
>, SS „ | [ 
The ſeveral Sorts of Advowſons. 65, | annuity; 

| 66 178 
advowſonl Wt accounted as Things | Annuity out of a Church united, how dif. 118 
gainful. 3 90 charged. 186 1 
Advowſons Aﬀets in the Hands and Ex- Arrears of an Annuity, how to be reco- 1" 
ecutors. ibid. vered after Judgment in a Writ of 1 
Advowſons how transferred from one to Annuity, 485 74 


another, and by what Words. 132 [Writ of Annuity brought againſt a Par- 
| | 1909] fon, who prays in Aid of the Patron 
How many Writs to recover an Advoiv- | and Ordinary, and Judgment is given 


fon. 239] by Default, this ſhall not bind the "280 
Advowſons, by what Names known. go] Sncccelor. 428 112 
Two Advowſons of one Church. 250, | | 13h 

251 Appeal. Vide Delegates, li 

Advocatio Medictatis GT Meatetns 1 f — 8 8 it 
TOCGHIONLS. 251, 269 [Of Appeal in Eccleſiaſtical Cauſes, 56, 1 
Advowſon appendant, what. 65, 66 57, Gr. id 
Advowſons in groſs, what. bid. Mhat Judgments may be avoided by Ft 7 
Advowſons held by Tcnure. 75, 8&7, Appeal. —4 if | 
89 [Appeals ſuſpend Sentence of Deprivati- 1 

Biſhop nothing to do with Patronage of | on. 58 i | 
Churches. | 230, 231 No Appeal from the Court of Dele- ti; 1&4 
Advowſons paſs by the Words Teue- gates. 59 in 
ments or Hereditament-s. 90 [Difference between Appeal and Com- i | 

Advowſons, if extendible upon Statutes | miſſion of Review. 1 11 
Merchant, (7c. 96 1 
Advowſon may be yielded in Value up-] Appendant, Vide Advowſon, | | 1 
on Warranties. 90 1 
Advowſons, to what they may be ap- f 4 

2... 


Aid, pendant. 65, 66, Fc. \ Wy 
Advowſons appendant to a Meſſuage. 9 
Who may pray in Aid, of whom, and 65,67 wW 
when. 4884, 485 2 appendant to two Manors, ! j 
+ i ORE 66, 67 || 380 
Alien. Two Advowſons appendant to one Ma- . 11 
| nor. ibid. 4 
Alien, if he may be refuſed Admiſſion to Advowſons appendant to a M anor, is 
a Benefice. 213, 214| appendant to the Demeſnes only, not i 
Aliens excepted out of the Statute of 14| to the Rents and Services. 66, 89 | 
Car. 2. cap. 4. 146, 147 Moiety of an Advowſon appendant. 257d. 
Advowſon appendant to an Acre of 
Amendment. Land, Parcel of a Manor. 6, 89 
Advowſon in one County appendant to 
Writs of Cuare Iinpedit, Gc. when a-| a Manor in another County. 66 
mendable. 248, 249 Rectory appropriate appendant to a Ma- 


-- | | 67 


Ma- 
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Manor to which an Advowſon is appen- [Appropriation ia futuro gives no Inte- 


dant Eſcheats; &c. Page 66, 75, 78, 
88, 199 

Corporation to which an Advowſon is 
appropriated is diſſolved, to whom the 
Advowſon of the Church ſhall go. 

| 199 
Advowſon of one Church appendant to 
the Advowſon of another Church. 68 
Advowſon appendant ſevered, if it may 
become again appendant. 69, 70 
Where an Advowſon ſhall become in 
- groſs by Partition. 70 
Advowſons appendant, how made to be 


in groſs. 68, 89 
Advowſons, Part appendant, and Part 
groſs. 66, 67 


Advowſon appendant, how to be plead- 
ed. 66 
Evidence that the Advowſon of a Vica- 

rage is appendant. 68 


Appꝛopziation, and Impꝛopꝛiation. 


Impropriation made to the Archbiſhop of 
Melle, charged to pay Firſt Fruits and 
'Tenths. 178 

Impropriations of the Dutchy of Lanca- 

| fter recontinued. ibid. 


What Words moſt apt to make an Ap-| 


propriation. 192 
What Perſons capable of an Appropria- 
tion. 189, (Fc. 
The Form of an Appropriation. 192 
The Effect of an Appropriation. 189. 
| I91 
If Vicarage may be appropriate. 346, 


349 

By whoſe Licence and Conſent, &c. Ap- 
propriations are to be made. 189, 

| 190, (Fc. 469 
Licence of Appropriation by the King, 
how to be made. 190, 191, (FC. 
Aſſent of the Patron to an Appropriati- 
on, how it may be declared, 190 
Appropriation without Licence, what 
forfeited thereby. 42, 191 
Corporation miſnamed in Licence of 
Appropriation. 192, 193 


Appropriation of a Church full. 185, 


191 


Appropriation by the King, where good. 
= 189, 190, 191 


—— ⁵ .w.Vü . 
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reſt till executed. Page 414, 41 
Yearly Reſervation to the Poor, 85 td 


be upon every Appropriation. 193 
Appropriations not grantable over. 205 
Impropriations when Lay Fee. 388, 

459 


Impropriator to repair the Chancel, and 
what Remedy to compel him to do 
it. 388, 391 

What Eſtate they ought to have to whom 
Appropriations are made. 189, 199 

By what Acts a Church may be diſap- 
propriate. 197, 198, 199 

Appropriation in Lay Hands, called Im- 
propriation. | 197 

Impropriations by Preſentment reſtored 
to the Church. 459 

Preſentation by a Stranger to a Church 

appropriate is void. 198, 245 

Appropriation by a Biſhop to an Hoſpi- 
tal made void by the Succeſſor. 199 

Vicar to be endowed in every Appropria- 
tion, 193 

Vicarage united to a Parſonage appro- 
priate doth not diſappropriate the Par- 
ſonage. 199 

Appropriation to a Corporation after 
diſſolved, who ſhall have the Advow- 
ſon of the Church. ibid. 

Appropriation of the Church of Haden- 
ham to the Archdeacon of EIy con- 
firmed by Parliament. 193 


Archdeacon. 
Archdeaconries, by whom given, and 


Archdeacon the Biſhop's Miniſter, 2 22, 


223 
Archdeacons to be in Holy Orders. 
170 
Archdeacon not a meer Function. = 


Archdeacons have Locum in Choro. 
ibid. 

Archdeacons are Dignitaries. 4 9 
Archdeaconry, if Benefice with Cure. 9, 
: 13, 179 

Archdeacon, if bound to read the Ar- 
ticles, ſubſcribe the Declaration, &c. 
170 


Ars 


The F II E. 


Arreſts. 


Arreſts, and ſerving Proceſs on the Lord's 

Day prohibited. Page 340, 342 
Arreſts not to be made in Churches, or 
Places dedicated. 340, 341 


Miniſters performing Divine Service not 
to be arreſted, unleſs where the King 


is Party. 341, Oc. 
Perſons not to be arreſted eumdo vel rede- 
undo from or to Divine Service. 340 
Arreſts good on Sundays if the Party ab- 
ſconds. 341 


Articles. 


158, 159, 
Oc. 
Thirty- nine Articles, how to be read and 
aſſented to, within what Time, and 
by whom. 158, 170 
Subſcription to the Thirty-nine Articles, 
how to be made, when, before and 
by whom. 11, 143, 152, 207, 50, 


The Thirty-nine Articles, 


51 

Thirty-nine Articles not ſubſcribed 
makes Admiſſion, Inſtitution, Ge. 
void. 11, 50, 152 
Subſcribing the Thirty- nine Articles, how 
to be underſtood. 152 


Aſſent. 


Aſſent to the Book of Common Prayer, 
and the Thirty-nine Articles, how to 
be declared. co. Ti, 13% 1008 
Aſſent to an Appropriation, how it may 
be declared. 190 


Aſeſſments, Vide Incumbents. 
Aﬀets, Vide Executoꝛs. 


Where an Aſſignee ſhall have Advantage 
of a Covenant to celebrate Divine 


Service. 332, 333 
Aſſize. Vide Darrein Pꝛeſentment. 
No Aſſize for Rent on Leaſe for Years. 


Vide Articles. 


wr 
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Page ibid. 
Attachment. 


Attachment for offending againſt a Rule 
of Court, but not againſt private A- 
greements. 43 


Attainder. 
Nobility loſt by Attainder for Treaſon 


or Felony. 24 
One attainted ſeiſed of an Advowſon for 
another's Life, all Avoidances which 
ſhall happen during the Eſtate are 
forfeited. 105 
Attainted of Manſlaughter, &rc. Cauſe 
of Refuſal. | 214 


Augmentation of Poo? Aicarages: 
Vide Utcarage, 


Abotdances. 


Avoidance of Eccleſiaſtical Benefices, 
4 5, Oc- 

Avoidance by Death, Lapſe, &c. ibid. 
Avoidance by Ceſſion, Reſignation, (5c. 
chap. 4. Deprivation, Gc. 5,6, 7, 8, 
9, 10 
Avoidance by Ceſſion how tried. 6 


ty. chap. 5. 
See alſo. Tit. void, and voidable. 


Batltf. 


HAT Acts done by Bailiff ſhall 
bind the Maſter. 479, 480, &c. 


Baptiſm. 
The Miniſter's Duty in baptiſing. 317, 


Midwives uſed to Baptize. 318 
When an Infant, Gc. ſhall be ſaid to be 


ſufficiently baptized. ibid, 
Neceſſity of Baptiſm too rigouxouſly 
taught. / ibid. 


Ddddd Ba⸗ 


Aſſize lies only to recover a Frechold. 


Avoidance by Act of Law for Incapaci- 
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Baſt ard. 
Baſtard not to be ordained without Diſ- 


penſation, and by whom ſuch Diſpen- 
ſation is to be granted. Page 145, 214 


Benelice. 


The original Import of the Word. 1, 2 
The ſeveral kinds of Eccleſiaſtical Bene- 

fices. "arty e hg 
'The ancient Manner of conferring them. 


Benefice with Cure of Souls, what, and 
how to be obtained. 9, 10, 13, Ge. 
What Benefices with Cure are intended 
by the Statute of. 13 Elis. cap. 12. to 
read and ſubſcribe the 'Thirty-nine Ar- 
ticles. „ 40s 13, 170,..361, Ge. 
Benefices without Cure incompatible, by 
what Law. 6, 9 


Biſhoprick, a Benefice with Cure. 9, 


I9, 13, 41, 3&1 

Prebendary no Benefice with Cure. 6, 9, 
[3 179 

Archdeaconry, if Benefice with Cure. 6, 
9, 13, 360 

Deanery, if Benefice with Cure, 6, 9, 
| | 360 

What is required to make a Perſon capa- 
ble of a Benefice. 21, 22, (FC. 141, 
211 

At what Age a Perſon is capable of a 
Benefice. 1 
What Benefices and Dignities are incom- 
patible 5, 6, 7, Ge. 
The Ways by which a legal Title to a 
Benefice is had. 4, 5, 149, 150 
Value of Livings in London. 490, 491 
Value of Benefices, how to be account- 


ed. N 6, 7 
Benefices of 30 J. yearly Value, who ca- 
pable of them. 33 


Benefices of Perſons not taking the Oaths, 
and Recuſants, veſted in the Univer- 
ſities. 5 

Biſhop. See O2dinary and Inſtitu⸗ 

tion. 


Biſhopricks are Benefices with Cure, 9, 


| 10, 13, 41, 361 
Biſhopricks all founded by the King, 


3 - 
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98, 99, 102, Oc. 


| and he their Patron. Page 418 
No Man to be accounted a lawful Bi- 
. ſhop, Prieſt or Deacon, ſuffered to ex- 
ecute any of the ſaid Functions, ex- 
cept called, examined and admitted, 
according to the Form preſcribed in 
the Book of Common Prayer. 142, 
| | 4 Tc. 
Biſhops nothing to do with the Patro- 
nage of Churches. 272,273 
BY kgs of Biſhops, when to be 
ſeiſed, or not. 240, 303, 412, 413 
Of Biſhops exauctorated or deprived of 
their Biſhopricks. 62, 63 
The King hath the Profits of Biſhop's 
Lands in Time of Vacation of Bi- 
ſhopricks. 411 
The King not to commit Waſte in Bi- 
ſhops Land in the Time of Vacation, 
ibid, 

What Profits the King ſhall have by Bi- 
ſhops Temporalities being in his 
Hands, 411, 412 
What Things are accounted the Biſhops 
Temporalities, and what Spirituaii- 
ties. 181 
Biſhops when inſtituted to their Tempo- 
ralities. | 413 
Biſhops not till Conſecration. 28 
Biſhops uſed irregularly to take Profits 
of Churches in Time of Vacation. 
01 

Biſhops not to receive the Fruits of the 
Church. 273, 401 
What Time allowed Biſhops to examine 
Clerks. i, 21.4, B97 
Biſhop may refuſe the true Patron's 
Clerk, the Church being full of a 
Diſturber. 216, 224 
Biſhop acts as a Judge in Admiſſion of 
Clerks. 4111, 228, 335 
Biſhop to ſhew the particular Cauſe of 
Refuſal of a Clerk preſented. 91, 117, 
CFC. 212 
Biſhop, if to refuſe a Clerk for not ſhew- 
ing his Orders. : 211 
Biſhops not bound by Teſtimonial of a 
Clerk's Ability, but may examine 
him, Ge. | 212 
Biſhop's Power to increaſe the Vicar's 
Maintenance. 200, 392 
Biſhop's Authority in puniſhing Offenders 
againſt the Statutes of Uniformity ſa- 


ved, 325, 332, 333 
| | Arch- 
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us, Kc 


Archbiſhop of Canterbary's Letter con- Bond to a Corporation and their Suecek 


cerning the Prayer uſed by the Cler- 
y before their Sermons. Page 321 
Archbiſhop's Recommendation of the 
Reading of the Act againſt prophane 
Swearing, Oc. 352 
Uſurpation upon a Biſhop, the Effect of 
K. | 
What Eſtates Biſhops may grant, and by 
what Laws reſtrained. 85, 417, 418 
Biſhop's Lands to be leaſed to the Dean 
and Chapter in the Time of Vacation. 
11 
What Offices Biſhops may grant. 3 
50 
Biſhop cannot grant the next Avoidance 
to bind his Succeſſor, though confirm- 
ed. 84, 85, 
What Acts void by Biſhop's Death, 21 
not by his Tranſlation, or Reſigna- | 
tion. | 469 
Biſhop hath the Cure of all Souls with- 
in his Dioceſe. 41 
Biſhops not to ſuffer Clerks to live a 
Lay Converſation. Al 
Fine, and Non-claim ſuffered by a Bi- 
ſhop, binds not his Succeſſor. 128 
Recovery againſt Biſhop without Title, 
binds not his Succeſſor. 1 hid. 
Biſhops to anſwer for the Acts and Of- 
fences of their Commiſſaries. 445 
Biſhops Power to unite Churches. - * 
Co 
Biſhop holding Benefice in Commemdam 
is Parſon as to that Benefice, and muſt 
be ſued as ſuch. 202, 257 
A Church in the Dioceſe of B. united 
to a Prebend in the Dioceſe of D. the 
Juriſdiction of the Biſhop of B. is 
thereby taken away. 186, 469 
Archbiſhop of Canterbury to preſent to 
the beſt Living of every new Biſhop, 


128 


ſors. Page 372,373 
Bond that the Grantee of the next Avoid- 
ance ſhall preſent, c. how forfeited. 


93, 94 


Bonds, Cc. relating to Simony. 41 


Canons, 


(© Anons of the Council of Laterah: 
15, 16, 122, 404, (FC. 532 
Canon of the Church, a general Sen- 
tence. 4, 15, 16, Oc. 121, 122, 404, 
4053 532 

Canon Law, one and the ſame through- 
out the whole Church. I5, 16, 20 
Canons about Diſpenſations, &c. 17, 18 
Canons, (5c. for Ordination of Miniſters. 


Canons which provide for the regular 
Adminiſtration of the Lord's Supper. 


1. 

Which preſcribe the Duty and Qualiftea. 
tion of Curates. — 312 313 
For the Celebration of Sun days and Holy- 
days, and the Form of Divine Service 
to be uſed in them. 314 
Which preſcribes the Form of Prayer to 
be uſed by Preachers before their Ser- 
mons. 321 


ing. 339 
Which reſtrain all Irreverence and Mo- 
leſtation within the Church. 348 
Impugners of the Form of Conſecrating 
and Ordaining Biſhops, Prieſts, c. in 
the Church of Zzgland cenſured. 142 
Four ſolemn Times for the making of 


Gc. 81, 82 
Levari Fac. to the Archbiſhop to levy 


Damages recovered in a gare Iinpe- 
dit upon the Ordinary, and Incumbent. 


306 


Bonds, 


Bonds of Reſignation. 39, 40, 41, 460 
General Bonds averred to be given to a 


Miniſters. bid. 
None to be made Deacon and Miniſter 
in one Day. _ #bid. 
The Quality of ſuch as are to be made 
Miniſters. 143 
Examination of ſuch as are to be made 
Miniſters. ibid. 
Subſcription by ſuch as are to be made 
Miniſters. 5 ibid. 
Revolters after Subſcription cenſured. 
| ibid. 


particular Purpoſe, 40, 41, 268 


| 


Canon 


451, 12 


Which regulate the Exerciſe of Preach- 
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Canon which appoints the Oath againſt 
$1107). | Page 154|. 


Reſignation- Bonds, ; bow allowed of in 
Chancery. Page i hid. 
Decree that a Vicar ſhould enjoy ac- 


Leaſe for 40 Years made good againſt 


Agreement to incloſe, made good againſt 


Leaſes void in Law by miſnaming a Cor- 


Injunction to continue Poſſeſſion upon a 


in Chancery. 40, 


Cabeat. 
The Uſe of a Caveat. 


| 2283 229 * 9 
Caveat, how long it continues in Force. Injunction to ſtop a Suit, brought by the 


cording to a long Poſſeſſion, though 
no Indowment could be produced, 


392 


229, 230 Parſon againſt the Vicar, for 'Tithes 
Caveat entred before the Church void. | contrary to an antient Compoſition, 


ibid. 


Certificate. 


Certificate for Non-payment of 'Tenths, 


how to be made, and if Peremptory, 
or may be traverſed. 51 
The King certifies the Judges that he 


was deceived in his Preſentation. 223, 
224 


Ceſſion. 
Voidances by Seſſion. Vide Chap. 2. 
Chancery. 


Bonds, Gc. for enjoying Leaſes contrary 
to the Statute of 13 Eliz. made void 
in Chancery. 424 

Advowſon aflign'd in Chancery to one 
Coparcener. 73 

A Bill in Chancery to diſcover who is 
Patron of a Church. " 


the Maſter of an Hoſpital. 441 


a Parſon who had Common there. 

| | „ 

A Decree that a Parſon ſhould have 
Meadow. Gc. in lieu of Tithes. 7b1d. 


poration, made good. 476 
Corporation decreed to make a new 
Leaſe according to their Promiſe. 440 


voidable Leaſe. | 434 
One Joint-tenant, Gc. compelled to join 
in Plea with his Companion where he 
would plead covenoully. 253 
One compelled to reſign according to a 
Bond of Reſignation. 39 
Ill Uſe of Reſignation- Bonds reſtrained 


Decree that a Vicar ſhall enjoy Tithes 
according to an ancient Compoſition, 
notwithſtanding Preſcription alledged 
to the contrary. 395 

Chancery relieves againſt a declaratory 

Statute, the Law before being dubious. 


Tithes ſued for in the Exchequer, Chan- 
Cery, &c. 3 07, 593, 59% 395 


Lord Chancelloz, &c. 


His Right of Preſenting to Benefices. 
80. 81, Gc. 222 


Chapel. Vide Church, 


Chaplain. Vide Diſpenſation and 
Pluralitr. 


Chapter. Vide Dean and Chapter. 

A C without a Dean 372 

Charges. Vide Jncumbent. 
Chattels. 


Grant of the next Avoidance is a Chat- 
tel, and goes to the Executor. 91, 
245 

Chattels cannot go in Succeſſion. 272, 
273 
Right of Preſentation is a Chattel. 76, 
pad 92, 245 
Preſentation to Churches of Perſons out- 
lawed is as Chattels in the King, and 
by what Words to be granted. 104, 
| 105 
Tithes ſet out are a Chattel veſted 
in the Owner. 595, 506, 540 


Churches 


594 


420 


© 


1 


cumbents. 


Of Erecting and Conſecrating Churches, 
c. See the Addenda. 
Churches by whom to be repaired. 186, 
So. 187, Gc. 388, 291. See alſo the 
Addenda. | 
Tax for repairing of the Church, how 
to be made, and by whom. 389 
Chancel, by whom to be repaired. 387, 
| (Fc. 391 

Chancel built for the Uſe of the Pariſhi- 
oners. | 387 
Freehold of the Church and Church- 
yard, in whom. ide Chap. 39, and 


Page 391 
Church-yards, by whom to be fenced. 
388 


An Ifle may belong to a private Perſon, 
yet the Freehold in the Incumbent. 
SI 
In whom is the Intereſt of the Church in 
the Time of Vacation. 403 
Property of the Goods of the Church, 
in whom, and how to be ſued for. 
| 390 
Superſtitions Pictures in Churches, who 
may deface them. 389 
What Ornaments of the Church are to 
be uſed. 321 
Property to Seats in the Church, how 
gained. 383, 384, 385, 386 
What Actions for Seats broken down, and 
for whom. 382, 384, 386 
Scats in Churches, common to all the 
Pariſhoners. | 382 
Seats in Churches intended to be built 
at the Charge of the Pariſhioners, 
| 385 
Who may order the Seats in Churches, 
and Chancel. 382, 387, 388. See 
the Addenada. ö | 
Tenants in Common of a Scat in a 
Church. 387 
Licence to bury within the Church, by 
whom to be given. 381, 389, 390 
Trees in Church-yards, by whom to be 
cut, and when. 7 A BL 
Property of Winding-Sheets, in whom, 
and who may have the Action for ta- 
king them away. . +398 


| 


Impropriator and his Farmer, to have 


Churches and Chapels. Vide Jn- 


the Chief Seat in the Chancel. 388 
Of Scats in Chancels. See the Jddenda. 
Preſcription for a Seat in the Chancel. 

8 
One who receives the Profits of Ho 
Church without Title, to what Char- 
ges he is liable. 405, Ge. 
Arreſt not to be made in Churches, or 

Places dedicated. 
To what Churches and Church-yards the 

Statute of 5 & 6 Ed. 6. Cap. 4. con- 

ccrning Quarrelling, &c. in Churches, 

c. doth extend. 346 
What ſhall not be ſaid drawing of a 

Weapon in a Church-yard within the 

Statute of 5 & 6 E. 6. 149 
To draw a Weapon in the Church-yard, 

Sc. in his own Defence, puniſhable. 

ibid. 
Ordinary may inhibit from making Di- 

ſturbance in the Church. 346, 384 
Things neceſſary for the King, and Com- 

monwealth, ought not to be ſaid pre- 

judicial to the Church. 369 
When a Church ſhall be ſaid Pleua & 

Conſulta. 278, 279 
When a Church ſhall be ſaid litigious. 

F 
Valuation of a Church to make a Plu- 

rality, how to be accounted. 6 
Diſturbances in the Church, and Church- 

yard, reſtrained, 
What Things may be read, or publiſhed 


in Churches. 340, 370 
Chapel preſentable. 170, 171 
Chapel by Preſentation becomes aChurch. 

201; 243 


Chapel to be intended Temporal, and not 
to belong to the Ordinary's Juriſdi- 
ction. ibid. 

Parſon bound to find a Chaplain in a 
Chapel of Eaſe within his Pariſh, may 
ſerve it himſelf. 334 

One bound to ſay Divine Service in a 
Chapel ruinated, is excuſed till re- 
paired. 

Of Free Chapels, 


Church⸗wardens. 


Church-wardens not Spiritual Perſons, 
tho' their Office be Eccleſiaſtical. 507 
Eceee 


340, (Fc. 


340, OC 


: 334 
Gc. See the Addenda. 
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Church-wardens may be removed at a- 
ny Time by the Pariſhioners, 390 
Preſcription for a Pariſh to chooſe; 
Church-wardens, to continuue two 
Years in their Office. ibid. 
What Remedy for Pariſhioners againſt 
their rel cd ibid 
Church-wardens cannot diſpoſe of the 
Goods of the Church. ibid. 
Church-wardens may have an Action 
for taking away Seats in the ogg = 
382, 387 

Church-wardens, if they may pull down 
and break the Roan of Scats in the 
Church ſet up without Licence. 381 
Action by Church-wardens, how to be 
brought. 390, Cc. 
Church-wardens may hinder Diſorder, 
c. in the Church. 347, Cc. 
Church-wardens may take off the Hats 
from Perſons Heads who irreverently 
keep them on in Time of Divine Ser- 
vice. | ibid. 
Church-wardens not to ſufter idle Per- 
ſons to be in the Church- yard, Gc. 
in Time of Divine Service. 349 
Church-wardens to preſent Names of 
erſons behaving themſelves irreve- 
rently in Time of Divine Service. 
ibid. 

Church-wardens if they may prohibit 
Strangers from Preaching. 335 
Bread and Wine for the Sacrament, at 
whoſe Charge to be provided. 316 


Coadjuto:s. 


Coadjutors to Incumbents. 370, 371 


Commendam. 


See phage 9. Pa. 79. ch. 18. pag. 200, 201, 
C. 
What Commendams are allowable by 


Law. ibid. 205 
What Commendams give a full Title. 
ibid. 


Commendams recipere, who may have 


it, c. ibid. 205, 206 


Commendai retinere, quid, &c. 29, 79, 
204, 205 


Commendam retinere is as a Preſentation. 
| 29, 205, 206. 


Difference between a Commendam and a 


Preſentation. | 79, 92,93 
Inſtitution not needful upon Commer. 
dams. 200, 201 


Commendam Semeſftris, what, where to 
be granted, and by whom. 200, 201 
Commendam Semeſtris gives no Title. iþ, 


Commendam as a Scqueſtration, 200 
Commendam cannot be to Part of a 
Church. 201 


Commendams are Diſpenſations, 202 
No Commendamn to a Church full. 201 
If a Biſhop may hold a Benefice by 
Commendam within his own Dioceſe, 
201, 202 

If Church lapſed may be granted in 
Commendam. 201, 203 
Commendan for Life, by whom to be 
granted, 201 
He that holds a Church by Commendan 
is Incumbent, and may plead as ſuch, 


29 
Commendam to the Patron, by what 
Words to be granted. 201 


Patron's Conſent, when neceſſary to 
Commendam, and how ſuch Conſent 
may be given. bid. 

Dean by Commeudam, his Authority. 465 

Commendam to a Biſhop before and after 
Conſecration, the Difterence. 92, 93 

Biſhop hath a Commendam retinere of his 
former Benefice, if the Church ſhall 
be ſaid to have been void. 79 


Common ppꝛaper. 


How the Common Prayer is appointed 
to be read. Vide chap. 31. pa. 310. 
Aſſent to the Book of Common Prayer, 

how to be declared. 50, 157 
At what time Incumbents reſident (keep- 
ing Curates are bound to read the 
Common Prayer. 314. 
Whether other Prayers being no Part of 
the Book of Common Prayer, may be 
uſed. hy 311, 320 
Common Prayers reviewed, Gc. in the 
Reign of King James I. 321 
Laws againſt the Abuſe or Neglect of the 
ancient Service, in Force for the Uſe 
of Common Prayer. 313, 321, 322, 

33) 

What Statutes in Force for Wy of 
tenders 


| - 


The TABLE 


Enders againſt Uniformity of prayer, 


How Offenders againſt the Statute of U- 


niformity may be puniſhed. 320, 322, 


325, 326 
Every Miniſter bound to read Prayers on 


Holydays. 311, 312 


Prayers for the 5th of Nov. Oc. if any 


Part of the Book of Common Prayer. 

i hid. 

Neglect of reading Prayers on the 5th of 
Nov. &c. how to be puniſhed. ibid. 
Parſon bound by Preſeription, or Cove- 
nant, to read Prayers in a Chapel, 
what Remedy to compel him therc- 


to. 333 
Book of Common Prayer to be tranſla- 


ted into, and read in the e Tongue 


within Wales. 320 
Canons concerning Prayers, (5c. to be 
read on Sundays and Holydays. 313 

; ; 18 

Canon which directs the Form of Pray- 
ers before the Sermon. 321 
Archbiſhop of Canterbury's Advice con- 
cerning Prayer before Sermons. 321 
Decency and Order in "Time of Divine 
Service directed by Canon. 348 


Confirmation, 


What ſhall amount to a Confirmation. | 


471, Oc. 
Confirmations, how to be made, and by 
whom. | 464, 465 
What Grants or Leaſes need Confirmati- 
on. 414, 415, OC. 458, 461 
Where Confirmation for an Hour is good 
for the whole Eſtate. 473 
Where Confirmation of the Land, and 
of the Eſtate or Deed, the Difference. 
462, 463, 472 
Where Confirmation may be Part of the 
Eſtate only, or not. 472 
What Leaſes or Grants may be made 
good by Confirmation, for what Time, 
and againſt whom. 462, 463, OC. 
Confirmation after the Eſtate determin- 
ed, is void. | 473 
No Intereſt paſſeth by Confirmation of 
Dean and Chapter, and Ordinary, (5c. 
436, 467, 469, 471, 472, 474 
Confirmation muſt be paid during the 


1 


Cc. Page 322 


Life of the Party, whoſe Grant, &c. 
is confirmed. Page 462, 473 
Confirmation by Tenant in Tail, for Life 
or on Condition. 47⁰ 
Void Leaſe cannot be made good. 443, 
6 

Confirmation, made before the Etats — 
Deed which is confirmed. 462, 463, 
473 


Confirmation of Patron, where neceſſa- 


ry. | 468, 469 
Leaſes and Grants of Donatives,by whom 
to be confirmed, 468, 470 
Where the King's Confirmation to an 
Incumbent is good, or not. 78, 79, 
117, 118, 127, 223, 224 

Clerk in a void Preſentation, it ebb 
of Confirmation. 7,78, 79 


Confirmation or Releaſe by a Common 


Perſon to an Incumbent in by wrong- 
ful Title, when good. 245 


longer than the Eſtate of the Party 
confirming. 470 
Confirmation by the ſucceeding Biſhop, 
or Patron if good. -- 076 
Confirmation by the Biſhop without the 
Dean and Chapter, where good. 469 


Bithop, Dean and Chapter, may confirm 


ſeverally. 472 
Guardian of Spiritualities cannot confirm 
any Leaſe or Grant. 469 
Two concurrent Leaſes, and the latter 
firſt confirmed, 474 
Conſolidation of Benefices. Vide 
Union. 
Conſultation. Vide Prohibition. 
Continuances. 


No Continuance after Judgment with a 
Cefſet Executio. 272, 273 


Cop;hold. 


Copyholder is in by Cuſtom, not by the 
Law. 463 
Eſtates granted by Copy are Eſtates at 
Will. 441 
Copyholds are of the Demeſnes 9 a 


Manor. 451 


Co2- 


Confirmations which ſhall endure no 
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What Corporations ſhall be ſaid ſeiſed in 


The TAB L E. 


Cozpo:ation. - 


What Things neceſſary to the Founda- 


tion of a Corporation. Page 194, 474, 
Page 475 
Corporations Sole, Aggregate, Regular 
and Secular. | 371 
Corporations of two ſorts. 462 
One Corporation both Aggregate and 


Sole. 193 
Collegium, what comprehended thereby. 
65 


Members of Corporations, in doing 
Corporation Acts, ought to be Capi- 
tulariter Congregati. 467 
Aſſent of the Members of Corporations, 
bo to be given. ibid. 
Majority of the Members of a Corpora- 
tion binds the reſt. 465, 467 
All the Members of a Corporation arc 
but as one Body. | 467 
One Part of a Corporation cannot Con- 
ſent to the Acts of the other, but muſt 

all join in doing the Act. ibid. 
What Acts Corporations aggregate muſt 
do by Attorney. 371, 481, 482 
What Acts they cannot do without Deed. 
481, 462 

Corporations aggregate, what Eſtates 
they may make. 415, 462, Oc. 
What Offences Corporations aggregate 


cannot be ſaid guilty of. „ 


What Corporations may be ſaid to have 
Succeſlors, (Fc. bia. 
Every beneficed Clergy-Man is a Cor- 
poration, or a Part thereof. 371, 372 
Vicar, a Corporation by the Common 
Law. | | 194 
Biſhop, Dean and Chapter, one ou 
e 46 
The Head of a Corporation aggregate, 
cannot by his ſole Act deveſt any 
Right, or do any Act to bind the Cor- 
poration. 86, 467, 480, 484 


Corporations, - what Lands they may | 


have, and how they may purchaſe. 
8 372, 373, Cc. 
nds or Poſſeſſi- 
44 „ 
cannot be ſaid ſeiſed in 
373 


Corporation without La 


Corporation 
Tail. 


Fee, or not. 462, 473, 479, 48, 


a 


Corporations cannot be ſeiſed to an Uſe 
and how they ſhall be ſeiſed, no Uf 
being expreſſet. Page 37; 
Bond to a Corporation, and their Suc- 
ceſſors, how it ſhall go. 372, 373 
What Corporations may have Chattel, 
in their politick Capacity. ibid, 
Corporations miſnamed, when it ſhall a- 
void their Grants, (5c. 474, 475 
Miſnaming of Corporations in pleading 
how helped. 475, 476 
See Title Name. 

Corporation diſſolved or changed, Penſi- 
ons, (Fc. due from them are not de- 
termined, 575 

What Corporations might grant or leaſe 
at Common Law, without Confir- 
mation. 415, 416, 462, 463 

Where a Corporation ſhall take a Fee 
without the Word Succeſſors. 373 


Covenant, 
Parſon leaſeth for 21 Years and dies, the 


Leaſe is determined, Action of Coye- 
nant lies againſt his Executors for not 


Enjoyment of the Term. 458 
Covenant, which ſhall go along with the 
Land. 332 


Parſon bound by Covenant to read Pray- 
ers in a Chapel, what Remedy to 


compel him thereto. 333 


Courts and Jurisdiction. Vide De⸗ 
legates and Trial. 


Courts of Record, what Courts thereby 
intended. 45 
Matters of Law ariſing upon Eſtates and 
Intereſt, to be adjudged by the Com- 
mons Law Courts. 381, (FC. 389 
All Deeds and Acquittances to be tried 
at Common Law. 279, 381, Cc. 
Tempora! Courts to give Credit to the 
Proceedings in the Courts Spiritual. 
175 
Tithes, when they may be ſued for 1 
the Exchequer. 593, 594 
Eccleſiaſtical Juriſdiction ſaved by the 
Statute of 31 Elis. cap. 6. 45, 46 
Juriſdiction Eccleſiaſtical, by whom to 


be executed, 445, 465 
| What 


495 
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What Crimes not examinable in the 
Spiritual Court. 33 
Spiritual Court to examine a Crime af- 
ter Verdict at Law. ibid, 
Spiritual Courts not to proceed for a 
Temporal Crime, till Conviction at 
Common Law. 


hold. 46 
Spirituat Court may award Coſts, not 
Damages. 307, 347, 381 


What Damages to be recovered in the 
Spiritual Court in Suits for Tithes. 

| 593, 594, 603, (FC. 608 

No Suit in the Spiritual Court after In- 
duction. 7, 8, 582, 583, 619 


What Cuſtoms triable in the Spiritual | 


Court. 581, 582, (Fc. 590, OT. 
Patron, no Remedy in the Spiritual 
Court for any Diſturbance. 232 
In Suit for Tithes between Eccleſiaſtical 
Perſons, the Spiritual Court only to 
have Juriſdiction, how far to be ex- 
tended. _. | 
Spiritual Court hath the proper Juriſ- 
diction of Tithes. 594, Gc. 604, 605 
Perſon inhabiting in one Dioceſe, ſub- 
ſtracts his Tithes in another Dioceſe, 
in the Court of which Ordinary to 
be ſued. _ | e 
Matters concerning Endowment of Vi- 
carages between Parſon and Vicar, to 
be tried in the Spiritual Court. 195, 
CESS. $90 196 
Lay-Perſons, no Remedy for 'Tithes in 
the Spiritual Coutts, till aided by the 
Statute. 578, 611 


Modus Decimandi allowed in the Spi- 


ritual Courts. 630, Ge. 
Modus Decimandi, if to be ſued for in 
the Spiritual Courts, 610, 611, 612 
Suit in the Spiritual Court for hindring a 
Way to-carry 'Tithes. 589 
Snit in the Spiritual Court for cutting 
down Trees in the Church-yard. 381 
Suit in Spiritual Court for taking away 
the Goods of the Church, in what 
Cafe it may be. 390 
How the Spiritual Court uſed to proceed 
to Purgation, after Clergy allowed. 


54 
Where Spiritual Court hath Juriſdiction 
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t#bid. 
If the Spiritual Court may deveſt a Free- 


591, 619, c. | 


| d 
Curate. 


Curates, how to be qualified, -and ad- 
mitted. Page 207, 208; 409, 459 
What beneficed Men ought to keep Cu- 
=: 349} 312,313 
Curates bound to read the Prayers, as 
- - Miniſters beneficed. ibid. 


.. ate as Curate, 311, 312 
Executors of Curates, not chargeable tor 
+ Dilapidations. 4Aco 
Leaſes by Parſons to their Curates. 458 
Curates, who ſerve tne Church in Time 
of Vacation, how to be paid. 402, 

| 409410 
What Curates a new Incumbent ſhall be 
. compelled to pay. 409, 410 
Incumbent, if puniſhable for Neglect of 
his Curate. $42; 332 


Cuſtom. Vids Pꝛeſcription. 


Cuſtom, what. | 502 
Cuſtom de Non Deci mando, where 
good. (Jide Tithes.) 503, 526, 
1 5 51, Oe. 

Cuſtom and Preſcription, how they dif- 
. 502 
Original of the Cuſtom de non Deciman- 
do. 527 


Damages and Colts. 


XXI HO ſhall recover Damages in a 
Luare Impedit. 261, 262, 292, 
g 293, CC. 
What Damages in a Ozare Hupedit, and 
how tobe recovered. 261, 262, 29 2, Oc. 
Where Damages ſhall be recovered in 
Ouare Impedit againſt the. Biſhop. 294 
Damages recovered in Care Impedit, if 
to be levied, upon one or all the Di- 
ſturbers. 294 
Where in Onare Impedit the Plaintiff 
ſhall recover Damages for two Years, 
though the fix Months be not lapſed, 


292, 293 


of the Principal, ſhall have it of the Levar. Jac. ta the Archbiſhop, to levy 


Acceſſary. 617, 620 
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Damages recovered in a Qare Tmpe- 
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TABLE _ 


dit upon the Biſhop and 


If the Plaintiff recovering in 
- Impedit may have both a Writ to the 
Biſhop, and Damages. 293 
In an Action upon the Statute 2 E. 6. 
for not ſetting forth of Tithes, what 


Damages and Coſts ſhall be recover- 


ed in the Temporal Courts, and how 


thoſe Damages are to be aſſeſſed. 595 
596 
In Action upon Stat. 2 E. 6. for not ſet- 
ting forth Tithes, what Damages ſhall 
be recovered in the Spiritual Courts. 
595 

Damages awarded in a Writ of Error 
upon a Judgment in OQuare Impedit. 

| 305, 306 
Damages recovered againſt a Parſon for 
not ſaying Divine Service to which he 

is bound. 333 
Spiritual Courts may award Coſts, not 
Damages. 307, 347 381, 390 
Colts in Lpare Impedit, if to be aſſeſ- 
ſed by the Jury. 283 
Coſts and Damages for not proving a 
Suggeſtion, when to be given, and 
how. 599, 603, 604, (FC. 


Darrein Pꝛeſentment. 


Aſſiſe of Darrein Preſentment, where 
it lies, and by whom. 233, 239, 240, 
Fr 242, 481 
Aſſiſe of Darrein Preſentment, how to 
be arraigned. 271 
How the Defendant ought to plead in an 
Aſſiſe of Darrein Preſentment. ibid. 
Where it ſhall be taken by Dogg 
N 5 ibid. 
Proceſs in an Aſſiſe of Darrein Preſent- 
mMent, how returnable. ibid. 
What ſhall be recovered by a Judgment 
in Aſſiſe of Darrein Preſentment. 

es | 254, 271, 289 
Darrein Preſentment brought pending 
a Onare Iinpedit. 242 
Darrein Preſentment, and Ouare Impe- 
dit, did not lie at Common Law = 
the Church filled, I31 
Patentee of the King, where the Patent 
is void, gains ſuch Right by Preſenta- 
tion, Cc. as that he may bring a Dar- 
rein Preſentmentse 127 


| 


| 


en. 


Incumbent. How many of the Jurors ought to have 


Page 306| 
a Ouare 


the View in an Aſſiſe of Darrein Pre- 
ſentment. i Page 271 
Deacon. 


The Office of a Deacon. 146 
What Offices, Gc. he is capable of. 33 
| | 53, 141, 207 
Who capable of being Deacon, and at 
what Age. | 141 
If two be allowed to adminiſter the Sa- 
craments. 146 
Forfeiture of a Deacon adminiſtring the 
Sacraments. ibid. 
Deacon's Admiſſion, & c. to a Benefice, if 
void, or voidable. 52, 141 
None to be accounted Deacon, & c. or to 
execute the Office of a Deacon, unleſs 
admitted, &c. accordingly as preſcribed 
in the Book of Common Prayer, 141, 


142 
Dean and Chapter. 
Deaneries Preſentable, Elective and Do- 


native. 77, 170, 171 
Lay-Man not capable of a Deanery. 
141 

Dean hath no negative Voice in the 
Chapter. 466 
Dean by Commendam, what Acts he 
may do. 465 


Dean if to read the 39 Articles, Com- 
mon Prayer, Ge. | 9, 174 
Dean accepting a Prebend in the ſame 
Church, makes the Deanery void. 9 
Patronage of Deaneries, to whom they 
belong de jure. 77, 468 
Poſſeſſions of the Deans, Gc. derived 
from the Biſhoprick. 77, 372, 468 
Biſhop, Dean and Chapter, one Body. 
468 

Others conſenting, muſt be preſent with 
the Dean. 467, 468 
Deanery, if Benefice with Cure. 9 
Deputy Dean his Authority, and who 
| capable of being ſo. 464, 465 
Deanery of Melli diſſolved, and a new 
One erected. 468 
Dean and Chapter without Poſſeſſions, 
BY 5 


Chapter without a Dean. ibid. 


Chapter 
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Chapter cannot purchaſe, 6c. without 


their Dean. Page 372 
The Deanery of Battel, its Original. 


Declarations. Vide Pleadings. 


> 5 | 

Declaration that the Plaintiff is ſeiſed 
de Medietate Eccleſiæ without ſhew-: 
ing ſpecially how, if good. 269 

Preſentations if neceſſary, and how to be 
alledged in Declarations in Oyare In- 
pedit. 266, 267, 268, 269] 

Declarations, when double. 268 

Declarations in Oware Impedit, where 
the Right of Preſenting is by 'Turns. 

| 269 

When in a Dare Dmpedit one ought to 
declare of the whole Advowſon, and 
when of a Moiety, third Part, Gc. 

ibid. 

The Plaintiff in his Declaration muſt 
ſhew his Eſtate, Gc. 267, 268 

Declarations in a Prohibition upon a 
Diſcharge of Tithes. 

That the Incumbent, &c. ſubſcribed the 
39 Articles not needful to be ſhewn 
in a Declaration. II 

Declarations in OQuare Impedit where the 
Plaintiff's Eſtate in an Advowſon is 
gained by Wrong. 268, 281 

The King in Cuare Iinpedit declares of 
Damage, but recovers none. 294, 

295 

Declarations in Care Impedit, where 

the Ordinary refuſeth one Clerk as 
inſufficient, and denied to admit a 
ſecond. 269 

Declarations on Statute 2 & 3 E. 6. 
for not ſetting forth of 'Tithes, how to 
be framed. '632, (FC 

If the Declaration in Quare Iinpedit, &c. 
be .not good, although the Bar be 
nought, the Plaintiff ſhall not reco- 


ver. 8 
Deeds. 

Deed what, and the ſeveral Sorts of 

them. 429, 430 


Intereſt in Lands, (5c. not to be grant- 
ed, (5c. without Writing. 432, 433 
Deeds of Corporations, if perfect with- 


” >” —— — 


Corporations, what Acts they may do 

without Deed. Page 440, 483 
A Biſhop, &c. may command one to 
demand Rent, or diſtrain without 


Fo SEG br 481, 482 
Preſentation to a Benefice in Writing, 
TIES, 8 150 


Preſentation to a Benefſce may be with- 
out Writing, Grant of next Avoidance 
not good without Deed. 89, 1 50, 


5 F 
Tithes, if grantable, Gc. without Dced, 


3 430, 636 
Advowſons in groſs, not to be granted 
without Deed. 89 


Pleading Advowſon granted by Deed, 
mentioning the Deed, is Surpluſage. 


| | bid: 
Dekault. 
Default after Iſſue joined. 271 
One Defendant appears, the other makes 
Default. idid. 
Delegates. 


Their Power and Authority, &c. 56, 


| 57, 58s 
Demand. ; 


Leaſe to be veid on Non-payment of 
Rent, the Rent muſt be demanded: 
5 482, 483 
Demand of Rent, how to be made. ibid. 
Penſion, if to be demanded before ſued 
for in the Eccleſiaſtical Court, 585 


Depzivation. 


Deprivation ipſo fal to, for what Crimes; 
_—— ————ÞþA0 36 OS 

Clerk inſtituted, but not 8 
be deprived. 406, 407 
Deprivation, where neceſſary to make 
void the firſt Living on Acceptance of 


a ſecond; 6,8 
How to proceed to Deprivation for ac- 
cepting a ſecond Benefice: 6, 7 


What are Cauſes of Deprivation. 6, Gc. 


| 46, Ge. 50, 545 555 38, 336. 
Where Sentence of Deprivation is neceſ- 
ſary or not. 6, 7, 46, 53, 62, 153, 217, 


218 
Where a Pardon ſecures an Incumbent 


againſt Deprivation. 46, 59, 60 


out Delivery. 482, 483 | 
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Viſitor by the King's Commiſſion, re- 


turns Cauſe of Deprivation into the 


Chancery. Page 218 
Spiritual Courts may deprive for Simo- 
ay after a general Pardon. 46 


How to proceed in the Spiritual we'd 
1 hi 1 


to deprive for Simomy. 
Whether a Perſon incapable be Incum- 


bent till deprived. 52 
A Churchman may be attached for com- 


mitting Waſte. 453 
Dignities. 
What Preferments in the Church are 


Dignities. 0" 8, 9 
Mere Dignities not Benefices with Cure. 


360 


Dilapidation. 


Gifts of Goods, &c. to defraud Suc- 
ceſſors of their Remedy for Dilapi- 


dations made void. 399 
Long Leaſes Cauſe of Dilapidations. 
420, 453 


Money received for Dilapidations, how 


to be imployed. 5 
Remedy for Dilapidations, in what 
Court to be ſued for. ibid. 


Executors of Curates not chargeable 
for Dilapidations. 400 | 


Dilapidation a Cauſe of Dera 
8 ibid. 


Dilcent. 


Advowſons how they deſcend. 72 


Poſſeſſio fratris, where it ſhall be. ibid. 
Diſcontinuance, 


Diſcontinuance what, and the Effects of 
it. 483, 484 


What Eccleſiaſtical Perſons might have 


diſcontinued at Common Law. 7b1d. 


Statute no Diſcontinuance. 452 


Diſpenſation. Vide Licence, Plu⸗ 
rautp, and Commendam. 


Of Diſpenſations in general. 20, 21, 
ET Gc. to 30 


2 


The Effect of a Diſpenſaticn. Page 


1 2 3 2 
At what Time a Diſpenſation to hol? 
a Church ought to be made. 26, 

83 | 2 3 
What Perſons the King may dißßente 
withal to be Non: reſident. 367 
Diſpenſations to hold a Benefice, altho' 
eprived, is repugnant, | 26 
Diſpenſation retinere for Years only. 29 
To hold a ſecond Living Modo ſit in- 
fra ten Miles of the former, if Con- 
dition. | 26 
When to be ſaid conditional. ibid. 
What Diſpenſations are contrary to Law. 
25 11, 12 
Commendam is a Diſpenſation. 302 
Simoniſt cannot be diſpenſed with. 44, 


To a Biſhop to hold a Benefice, whe 
good. 28, 29, 202, 203 
To hold Benefices, to what Perſons 
good. 21 


If neceſſary to qualify Perſons to hold 


Pluralities. 23, 24 
What Words neceſſary in Diſpenſation 
for Plurality. 26, 27 


Form of a Diſpenſation for Non-refi- 


| 


' 


Biſhop's Leaſe not warranted by the 


dence. | 368 
How. many Livings the King's Chap- 

lain may hold by Diſpenſation. 202 
Diſpenſations to take three Benefices, if 

good for two. 27, 28 
One diſpenſed with to take two Bene- 
fices takes a third. 27 
Diſpenſations for Pluralities to be ex- 

pounded by the Canon Law. 26 
Diſpenſation after Inſtitution, and be- 

fore Induction. 6, 26 
If being made Biſhop, or tranſlated from 
one Biſhoprick to another, makes 
void Diſpenſation before obtained. 28, 
29, 202 
Biſhop Syfragan, if he may hold a 
Dignity or Living without Diſpen- 


ſation. 28 
Patron's Right of preſenting, not to be 
taken away by Diſpenſation. 6 


To a Biſhop of Jreland to hold a Li- 
ving in Eugland, under what Seal to 


be granted. 29 
To the Son to hold a Living of his 
214, Ge. 


Father. 
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Who may diſpenſe with a Baſtard, Cc. 
to be ordained, 145, 214 
Difpenſation prevents Voidance of Be- 
eee. | 25, 26, 79 
Forfciture for obtaining Diſpenſations 

contrary to Law, 25, 28 
Diſpenſation retinere Dignitatem De- 

canatus good for the Deanery. 
Biſhop cannot diſpenſe with the Statute 

that' mjoins reading the Common 

Prayer, c. 300 
Difpenſations againſt the Statute of 13 
Elix. cap. 12, void. mo 
Reſidence of Chaplain diſpenſed with 
by the Statute of 25 H.8. cap. 16. 


364 
The King's Profeſſor of Law in Oxford 
may hold the Prebend of Shipton, 
tho a Lay-Man. 49, 141, 211 


Diltrecs. 


Where the Lord may diſtrain for not 
doing Divine Service according to Te- 
nure, | 334 
Tithes diſtrained Damage-feſant for be- 
ing ſuffered to remain too long upon 


the Land after fet out. 586, 589 
Donatives. 

Of Donatives in general. Se from pag. 
| ; 170 70 174 
Donatives why ſo called. 170 
How conferred. 170, 171, OC. 
Who capable of Donatives. 141, 172 
Who may viſit Donatives. 172 
No Lapſe of a Donative. 31, 107 


Biſhopricks anciently Donative {or ra- 
ther Elective). 171 
Preſentation, c. by a Stranger to a 
Donative voids * 120, 307 


How it may become preſentable. 107, | 


„ 

Donatives, tho made preſentable, yet 
remain free from the Biſhop's Juxiſ- 
diction. 107, Cc. 
Benefices to which Biſhops collate are 
not Donatives. 85 170, 171 
Donatives preſentable, Gc 107, 170, 
"= wal 

Frec Chapels are Donatives. 107, 172, 
Gor n 


n 


29 


( 


What Means to compel the Patron of 
a Donative to preſent, _ 31, 107 
If Patron of a Donative may recrive 
or ſue for the Profits in Time of Va- 
cation. 5 3 
The Function of him who hath a Do- 
native, if Spiritual. 141, 172, OC. 


What Eccleſiaſtical es are of 


may be Donatives. 107, 172 
What Remedy for the Patron of a 
Donative, if uſurped upon. 307 
Given without limiting for what E- 
ſtate. 171 
How to be reſigned. 31, 32 
Reſignation of a Donative to the Pa- 
tron and a Stranger. 8 
Reſignation of a Donative to one Pa- 
tron where there are more. ibid. 
Leaſes and Grants of Donatives, by 
whom to be confirmed. 468 
Donative recovered, to whom the Writ 
of Poſleſſion ſhall be directed. 298 
If he that comes into a Donative ought 
to take the Oath, read the Articles, gc. 


| 171, 172 
Dower. 


Wife endowed of a third Part of a Ma- 
nor to which an Advowſon is appen- 
dant, ſhall have a third Part of the 
Advowſon. 89 


Duplex Querela. 
Duplex Ouerela, where it lies, before 


230, 231 

Sued by the Patron. 290, 300 
Allowed by the Common Law. 232 
A ſafe Courſe for Clerks to take. 234 
Bringing a Duplex Querela, if it will 
abate a Quare Impedit brought by 
the Patron. 233, 234 
Clerk inſtituted pending Duplex One- 
rela, no Prohibition ſhall be grant- 
ed. 232, (5c: 


45 \ * 


Election. 
\ x 7 HA'T Preferments Spiritual aro 
| had by Election: 1743 175 
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Canterbury and York. 82, 83 
Electing an unfit Perſon, Cc. forfeits 
the Power of Electing. 225 
One preſents, and dies before the Clerk 
admitted, his Executors preſent ano- 
ther, the Biſhop may admit either at 


his Election. 76 
Emblements, Vide Jncumbent and 
Tithes. 

Enqueff, 


What Points the Enqueſt ought to en- 
quire of in a Quare Impedit, and 
how the ſame are to be enquired up- 
on a Demurrer. 282, 283 


verdict finds not when the Church be- 


came void, yet good, 283, 290 
A Biſhop ought to have a Knight in his 
Enqueſt. ; 1 
What Damages the Verdict ought to 
find in an Action for not ſetting 


forth Tithes on Statute 2 (5 3 E. 6. 

i 638 
Entry. 

Entry into Lands how to be made, and 

by whom. 3 

F or Forfeiture, when to be made. 

452, 483 


Entry by a Succeſſor for Forfeiture, or 
. a Condition broken before his Time. 


463, 484 


No Entry where there is a Diſconti- 
| 


Erroz, 


Writ of Error of Judgment in Ouare 


Inpedit given by Juſtices of Nis 


Piu. 3 304 
Judgment againſt a Defendant dead is 
Error. 3 
Writ of Error brought by one as Heir 

and Executor. e 304 
No Writ of Error againſt the King 

without Petition. zbid. 


The Party ſhall not aſſign Matter for 
Error which is for his Advantage. 


293 


Bringing Writ of Error, if Superſede a. 


to Writ granted to the Biſhop. 305 | 


ated Biſhops by the Archbiſhops of 


Writ of Error, if Superſedeas to tho 
Enquiry of Damages. Page 30; 
Verdict for Coſts and Damages where 
they ought not to be given, is Er- 
ror. 5 . 306 
Error brought by one who had no Loſs, 


Error aſſigned in a Scire Facias brought 
to have Execution. Ns 
Error in one Judgment, if Cauſe to re- 
verſe another Judgment. 306 
Writ after Judgment directed to a wrong 
Perſon, if Error. 3 1 
Where ſpecial Entry of a Judgment 
may help an Error. 306 


Biſhop may join in Writ of. Error, tho' 
he claims nothing but as Ordinary, 


O 
To maintain the Incumbent in polleſ. 
ſion, ſufficient Cauſe for Writ of Er- 
ror. why 305, 306 
Damages for half a Year, where they 
ought to have been for two Years, 
Error. 293 
Matter in Abatement of the Writ not 
to be aſſigned for Error. 256 
Judgment without a Cefſet Executio, 
if it be Error or no. 272 
Error in Execution no Error to reyerſe 
the principal Judgment. 298, 299 
Error in giving Damages not Error to 
reverſe the whole Judgment. 3os, 


1 5 306 
Eſchrat. 


One ſeiſed of an Advowſon dies with- 
out Heir, to whom the Advowſon 
ſhall go. OS 75 

What Advowſons will eſchcat, and. in 


* 


what Caſe. 75, 199 
Elloin. 
What Eſſoin allowable in an Action of 
Onare TImpeadrt. | „ 1 
Not adjourned makes the Plaintiff be- 
come nonſuit. 2 270 
Eſſoins, how to be adjourned, ibid. 
Eſſoin no Appearance. ibid. 
May be caſt by a Stranger. bid. 


When the Defendant may appcar after, 
an Efloin, r 
Defendant may be eſloined upon the 


Summons or Actachnient, hd. 
2 Several. 
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zveral Defendants in Quare Inn pedit, 


how they may eſſoin. ibid. 
The Plaintiff not to be prejudiced by 
caſting an Eſſoin. To 263 


Caſting Eſſoin by a Biſhop Defendant in 


Onare Impedit makes him as a Di- 


ſturber. | 259 
What Pleas cannot be pleaded after an 
- Effoin, ibid. 


Evidence, 


Evidence to prove a Reſignation. 32 
Non- payment, Evidence of a Diſcharge 
of Tithes. 510, 527, 528,638 
That an Office hath been uſually grant- 
ccd in Reverſion. | 446 
Evidence of a Preſcription to be diſ- 
charged of 'Tithes by real Compoſi- 
tion. $10, 527, (FC 
Single Witneſs not ſufficient Evidence by 
the Civil Law. | 624 
Grants for the Augmentation of Vica 
rages, how to be proved. 297 
Evidence to prove the Retainer of a 


Chaplain. | "os 


Evidence ſufficient to prove a Suggeſtion | 


whereupon to have a Prohibition. 598, 
59 
Evidence that the Advowſon of a Vi 
carage is appendant. 66, 68 
Whether Incumbents need prove read- 
ing and ſubſcribing the Articles, &c. 
| > 169, 637 
Evidence of Benefice with Cure of 
Souls. l 10 
Payment of Tithes to the Vicar, E- 


vidence of an Endowment. 391, 392, 


r | 394 
Evidence for the Defendant in Action 


on Statute for taking Farms. Q, 369 


In an Action for not ſetting forth of 


Titles, and the general Iſſue plead- | 


ed, what may be given in Evidence. 


What is neceſſary for the. Plaintiff to 


prove in an Action 'bronght for not 
ſetting forth of Tithes. 636, 637 
Evidence ſufficient to bar the Plaintiff 
in an Ejeciment for a Rectory, and 


to put him to his Care Lupedit.“ 


637 
Diſcharge of Tithes by Pope's Bull or 


Depoſitions taken in Eceleſiaſtical Courts 
no Evidence at Common Law, but 
Sentence given in the Eccleſiaſtical 
Courts, contra. thed. 


Erchange, 


Spiritual Preferments not to be exchan- 
ged for Lay. 30, 31 
Exchange ſuppoſeth a Condition to be 
void, if not fully executed. 30 
Patrons muſt preſent upon Exchange of 
Benefices. . 
Penalty of a corrupt Exchange. 32, 
— 5 
Excommunication. 


Excommunication 772 Fucto, if Sen- 
tence be neceſſary. ” 346 
No Excommunication for ſmiting in a 
Church, &c. till Conviction of the 
Offence at Common Law. 346, 
347 
Execution, Vide Writ to the Bi: 
9p. ae 
Executio Furis non habet Injuri ant. 


| 259 
One recovers in Cuare Tmpedit, and 


dies, the Executor, not the Heir, 
ſhall have Execution 77 
Executoꝛe. 


Grant of Chattel to one and his Heis 
ſhall go to the Executors. 92 
Leaſe to a Biſhop or Parſon,- and his 
Succeſſors, ſhall go to his Execu- 
tors, LR £2101 1 1098 
Grant of the next Avoidance is a Chat- 
tel which ſhall go to Executors, 46, 


Ps 
Exeeutors grant the next Preſentation 
before the Will proved. 76 


Damages recovered in Oare Impedit by 
— Executors ſhall be Afets. 245; 264 
IF Executors of the Husband, or the 
Wife, ſhall preſent to a Church fallen 

void in the Life of the Husband. 77 
The King, and not the Exccutor of Bi- 
ſhops, hall preſent to Churches void, 


Compoſition what ſhall be Evidence 
to prove ſuch Diſcharge. 638 


during the Biſhop's Life. 77 
| Exe- 
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Exccutors may by Action remove a 
Clerk preſented by Uſurpation in 
Time of the Jeſtator. 76, 77 

One preſents, and dies before the Clerk 
admitted, Executors preſent another, 
the Ordinary may receive either. 76 

224 

Executors, how far bound by a void or 
voidable Leaſe. 458, 480 

Action lies not againſt Executors upon 
the Statute of 2 (5 3 E. 6. for not ſet- 
ting forth 'Tithes. 597 


Fines. 


WHAT Corporations are bound by 
Fine and Non- claim. 427, 478 


Eccleſiaſtical Perſons not bound by Fine 
and Non-claim. 427 
Fine levied of Tithes. 580 


Tenant in Tail grants the Nomination 
of a Clerk by Fine, if his Iflue be bound 


thereby. 34 


Fine levied by a Diſſeiſre during the Diſ- 
; Tetlm, 244 


Firſt Fruits. Vide Tenths, 
Firſt Fruits, when payable. 


nited. 181, 183 


Statutes concerning Payment of Firſt 


Fruits. 175, Cc. 
Firſt Fruits, how to be compounded for. 
175 

Firſt Fruits granted to the King by 36 
Heu. 8. Cap. 3. | I75 


Spiritual Perſons, how to be bound for | 


Payment of Firſt Fruits. bid. 
Fermors of Spiritual Perſons not to pay 
Firſt Fruits. 176 
Out of Firſt Fruits a Tenth to be de 

ducted. bid. 


Year for Payment of Firſt Fruits, when. 


to begin. 177 
Firſt-Fruits to be reſtored by the Ordi- 
nary, Oc. to the Incumbent. bid. 
Firſt Fruits further reſerved by 37 H. 8. 


cap. „ ibid. 


| 744, 745 
Firſt Fruits and Tenths of Churches u- 


Repealed by 3 Ph. & M. cap. 4. and 
revived by 1 Eli. cap. 4. ibid 
Vicarages and Parſonages diſcharged gf 
Firſt. Fruits. 198 
Where a fourth Part ſhall only be paid. 
Former Diſcharges thereof to the U. 
verſities, &c. confirmed. hr. 
Archbiſhop of J/ells charged with Firſt 
Fruits. ibid. 
Revenues of Hoſpitals and Schools dif. 
charged. 2 thtd, 
Queen Azxre's Authority to erect a Cor- 
poration, and ſettle Firſt Fruits, &c. 
on the meaner Clergy. ibid. 


But not to avoid any former Grant, c. 


3 | ibid, 
One Bond to, be taken for the four Pay- 
ments of Firſt Fruits. tbid, 
What Eccleſiaſtical Benefices thereby 
diſcharged for ever. - 808d. 
Biſhop's Certificate for that Purpoſe, 
wo 179 

Firſt Fruits once applied, Gc. to — 
nue for ever. ibid. 
Not to diminiſh Penſions charged on Firſt 
Fruits. bid. 
What Benefices for ever diſcharged there- 
of by 6 Ann. cap. 7. 179 
Time allowed to Archbiſhops and Bi- 
ſhops to pay their Firſt Fruits. ibid, 
Deans, Archdeacons, Gc. how and when 
to compound. 179, 180 


Foꝛcible Entry. Vide Jndictment, 
Fozfciture. Vide Penalty, 
Freehold. 


Freehold of Church and Church-yard, 
in whom. 380, 381, 387, 389 
Patron gains no Freehold in the 
Church by Entry in Time of Vaca- 
„ 186 
Freehold of the Church in Abeyance. 


Vide Abeyance. 
Frechold not to commence from a Day 
to come. | 433 
Glebe⸗ 


| 


Fw TABLE 


Glebe-Lands, 
Vide Page 359, 403, 404, 410, 413 
Gꝛants. Vide Leaſes, 


CE ſhall not derogate from his own 
Grant. | 85 
Ancient Grants, how to be expounded. 
374, 393, 394, 414, Oc. 

Grants in libera Eleemoſyna, how ex- 
pounded, 
Expreſſing what the Law implies alters 
nothing in Grants. 85 
Every Grant to be taken moſt ſtrongly 
againſt the Grantor, Fc. ibid. 
Words in Grants to be conſtrued accor- 
ding to an eaſy, not ſtrained Conſtru- 


ction. 90 
Corporations, how to be named in 
Grants. 474, 475 


What Corporations might at Common 
Law grant or leaſe without Confir- 
mation. 415, 462, 463 

Grant of the next Avoidance by a Biſhop. 

85, 444 

What Eſtate Church-men might have 

made at Common Law, and what at 


this Day. 414, 415, 426. 455, 456, 


Sc. 462 


Spiritual Benefice not to be granted for 
Years, or at Will. 170 
Guardian of Spiritualities, if grantable 
during the Archbiſhop's Life. 445 
Offices, Rents & Annuities granted by 
Eccleſiaſtical Perſons. 444, 445, 481 
To 4. Parſon of D. and his Succeſſors, 
and A. Parſon of D. and his Heirs. 
373 

By Dean and Chapter, not naming the 
Dean, if gocd. 474 
o Dean and Chapter, Habendum to 
their Heirs and Succeſſors. 373 
Of the Nomination of a Clerk, Haben- 
Aum the Advowlſon. 90 
if the Habendum in a Deed may ſever 
that which was joint by the Premiſ- 
{es 226 


(Grants of Copyholds (Corporations, 5c.) 


not reſtrained by any Statute. 129, 


459, 462 


3735374 


Of a Chattel to one and his Heirs ſhall 


go to the Executors. 90, 91, 92 
Miſnaming Corporations, where it ſhall 
make Grants void. 474, 475 
Patron grants his Advowſon, the Church 


being void. 93, 94, 243 


Void Turn, if grantable over. ibid. 


Of the next Avoidance, the Church be- 
ing void, what ſhall paſs thereby. 93 
Of the next Avoidance of a Church with- 
in the Dutchy of Lanucaſter, &c. un- 
der what Seal to be made. 91, 92, 
5 220, 222 
Advowſon not grantable by a common 
Perſon after an Uſurpation. 1 29, 244 
Patron grants his Advowſon after a void 
* Preſentation. 219 
What Grants are void againſt the Gran- 
tor, or not. 243, 244, 477, Oc. 
Name of Baptiſm changed by Confirma- 
tion, by what Name to purchaſe or 
grant. 474 
Grant of Primam Heſturam, what ſhall 
paſs thereby. 443 
Grant of Decimas Garbarum, what ſhall 
paſs thercby. 635 
Where Grants to Corporation may be 
without Decd. 373 
By the King or Biſhop not to preſent to 
a Church by Lapſe is void. 95 
The King grants a Manor with the Ad- 
vowſon, the Church being void, if the 
void 'Turn ſhall paſs. 94.95 
By what Words Advowfons will paſs from 
the King in the Caſe of Reſtitution. 
88 

By what Words the King may grant an 
Advowſon. | 87, 88 
The King may grant the void Turn of a 
Church, or a Right of Action, and 
how ſuch Grants are to be made. 129 
The King's Grant not to be taken to two 
Intents. 192 
The King may grant the Temporalities 
of a Biſhoprick in the Life of the Bi- 
ſhop. | 412 
Nom obftante in the King's Grants. 192 
By what Words the King may grant the 
Preſentations to livings of Perſons out- 
lawed. 105 
Advowſon in groſs not mentioned in the 
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Premiſſes of the King's Grant, will not 
paſs by the Habendum. 87 
Grant 
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Grant of the Nomination or Preſentation 
is Grant of the Advowſon. . Page 90 
Of an Adyawſon, excepting the Preſen- 


* 
* 
„ 8 2 . * * 
= 


tations during Life, the Exception is 


void, | 90 
Of next Avoidance, how to be made. 


91 

By what Words an Adyowſon may be 
granted, 87, 88 
Void Turn of a Church, not to be grant- 
ed by a common Perſon. 94 
Of the third Part of a Manor cum per- 
tinentiis, nothing of the Advowſon 
will paſs. 89 
A Manor to which an Advqwſon is ap- 
pendant, bargained and ſold, the Deed 

is not inrolled, the Advowſon will not 
paſs. 92 
Appropriation will not be granted by the 


Name af an Advowſon. 90 


Advowſon of a Church appropiate, ap- 
pendant to a Manor, by what Words 


to be granted. 199 


Grant of next Avoidance alters not the 


Right of Patronage. I 00 
Of an Advowſon, or the Manor to which, 


Sc. after Uſurpation, 128, 129, 243 


Termor grants the next Avoidance, if 
any happen during the Term, and ſur- 
renders. 85 


Grant to 4. for Life, ſo that he may | 


_ preſent if the Church void during 
Life, is a limited Grant. 92 


Executor grants before the Will proved. | 


76 


Grant of a Portion of Tithes, Tithes be- 


longing to a Rectory will not paſs 
thereby. 506 
Grant of a Chapel, a Portion of Tithes 


Tenant in Tail grants the next Avoidance 
and dies, the Grant is void. Page 8 
Tenant in Tail grants to the Uſe of him- 
ſelf and Wife, void to the Wife. 8; 
Tenant in Tail and his Heir apparent 
joins in a Grant, void as to the Heir. 


8 | 83, 470 
Grants in Mortmain void. ; --j 


[In what Gates, and againſt what Per- 
IT 


ants, Gc. ſhall be ſaid void. 
Grant ta build Houſes on Church or 
lege Land no Alienation, but as a Li- 
cence. or Covenant. 426 
Grant of a Seat in a Church to one and 
his Heirs, if Good, . 384, 384 
Gift of Goods without Tradition, void 
by the Civil Law, but contrary by 
the Common Law, Q. 281 


fons, 


Oly-days, why fo called. 326 
What Holy-days to be obſerved, 

and for what Reaſon. bid. 
Holy-days how to be obſerved. 311, 
314, 314, 326, Oc. 
Canons which provide for the Obſerva- 
tion of Holy-days. „ 
Statute concerning Obſervation of Holy- 
J ͤ INONN 326 
Puniſhment for not obſerving Holy- 
days. | 328 
What Evens of Holy-days to be kept 
with Faſting, 327 
Notice of Holy-days to be given by Mi- 
niſters. 332 


belonging to the Chapel will paſs 


thereby. ibid. 
Grant to three & eorum cuilibet com jun- 
dim & diviſim. ” 
Grantee of the next Avoidance relieved. 
by the Statute of 13 E. 1. cap. 5. 134 


Tenant in Tail grants the Nomination | 


of a Clerk by Fine, if the Iſſue in 
Tail be bound thereby. 84 
Tenant in Tail of an Advowſon grants, 
if to the Reverſion in Fee, what Eſtate 


_ doth paſs by ſuch Grant. 
Tenant in Tail, by what Means he may 


grant an Advowſon to bind his Mye, |: 


. 83, 84 


The 29th Day of May. 330, 349, 353 
Diſcovery of the Powder T1 reaſon. 329 


349, 353 
The zoth Day of January. ; 331 
Hoſpital preſentable. L70 


Leaſe by Maſter of an Hoſpital with 
the Conſent of the Brothers and Siſters 
of the ſaid Hoſpital, if good. 476 
Leaſe for forty Years made good in Chan- 
cer) againſt the Maſter of an Hoſpital. 


440 
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Yusband and life. 


If tho Executors of the Husband or the 
Wife ſhall preſent to a Church void, 
during Coverture or before. Page 76, 
| 0» #4) 

If the Executors of the Husband or the 
Wife ſhall have an Action for Tithes 
ſuſtracted during the Life of the Hus- 
band. 283 

Husband and Wife ſeiſed jointly, or in 


Right of the Wife, the Husband can-} 


not grant an Advowſon to bind the 


Wife. 86, 87 
If they muſt join in brining a Care Iiu- 
pedit. 2535 254 


If Husband and Wife muſt join in a Pre- 
ſentation. 75 140 

If the Husband and Wife ſhall join in 
Action for ſubſtracting Tithes held in 
Right of the Wife. 


Impꝛopꝛiation. Vide Appꝛopꝛiation. 
Incumbent. Vide Church. 


Wir Things required to qualify 
a Clerk to be Incumbent of a 
Church. (Chap. 14, 15, 20.) pag. 141, 
| C. 149, 209, OF. 
What Methods an Incumbent is to take 
to be able to prove Performance of all 
Fhings required by Law to qualify 
him to be Incumbent. 168, 169, Gc. 
He that holds a Benefice by Commen- 
dam is an Incumbent, and may plead 
as ſuch. 29 
One cannot hold a Benefice and: officiate 
as Curate. 311 
One cannot hold both a Church and a 
Chapel of Eaſc. ibid. 
If a Miniſter may officiate at two 
Churches. LS ibid. 
Incumbents may diſpoſe of Corn grow-! 
ing by them ſowed. 403, 410 
Where Incumbents ſhall have Corn on 
_ the. Glebe or not. 401, 594 
| Parſon not to have an, Action for taking | 
away Seats in the Church. 382 


For what Things fixed to the Church 
the Parſon may have an Action. 
5 Page 380, 381; Gc. 

Spiritual Perſons not to take Farms, ſell 
for Lucre, keep Brewhouſes, (5c. 357. 
358, Cc. 


| Church void by Statute and by Canon 


Law, the Difference, 6, 8, 384, 385 
When a Clerk ſhall be entitled to re- 


ceive, or ſue for the Profits of the 


Church, 137, 155, Oc. 404, Ge. 
In whom the Intereſt of the Church is in 
Time of Vacation. 4o1, 402, Cc. 
Who uſed to take the Profits of the 

Church in Time of Vacation before 

the Statute of 28 H. 8. cap. 11. _ 

JC. 
He who receives the Profits in Time of 

Vacation wrongfully, cannot detain 

for Payments by him made. 409, 410 
What Perſons chargeable with treble Va- 

lue for not paying, Gc. to the Incum- 

bent the Profits received in Time of 

Vacation. 402 
What Charges Incumbents ought to al- 

low out of the Profits received in Time 

of Vacation. 402, 409, 410 
What Remedy for the Profits received in 

Time of Vacation, againſt whom, and 

how the Action is to be brought. 408, 

409 
From what Time Incumbents are inti- 
tled to the Profits upon Voidances by 

Simony, Ceſſion, &c. 404, 405, Oc. 
What Leaſes or Eſtates Incumbents may 

make, (Chap. 415 42, 43. Pag. 45 

e. 

What Charges Incumbents are liable to. 
402, 410 

Incumbents, if puniſhable for Neglect of 
their Curates. boy 
Clerk of an Uſurper removed, if he ſhall 

retain the Profits. 403, 404. 
Parſon misbehaving himſelf in Preach- 

ing, or otherwiſe,. bound to his good 

Behaviour. 348 
The ſeveral Duties of Miniſters, (Chip. 

31, 32, 33, 34, 35.) pag. 310, Oc 


[Neglect of not performing what Part of 


the Service a Miniſter is puniſhable by 
the Statute of 1 Elig. 14 Car. 2. 310, 
311, 313, 314 
278, Ge, 484 


Parſon Imperſonee. 
TWO 
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Two pretending to be Incumbents, in 


what Actions their Rights may be ex 
amined. Page 223, 238, 300 
What Remedy for Incumbents wrong— 
fully put out by the King's Preſentee. 


218 
Indica vit. 
Writ of Indicavit, where it lies 198 


Indictment. 


Indictment of forcible Entry for keep- 
ing Poſſeſſion, gc. of a Church. 43 
Upon the Statute of 5 & 6 E. 6. cap. 4. 
for drawing a Weapon in Church, (5c. 


346, Cc. 

For indecent Behaviour in the Church. 
347, 348 

No Indictment for not reading wo ſub⸗ 
ſcribing the Articles. 50, 51 
Indictment on Statute, not to be made 
good by Common Law. ibid. 


Induction. 


Induction, what, and how to be made, 
and the Fffects of it. 137, 155, Gc. 
Induction, by whom to be made. 155, 


Ge. 

Induction a temporal Act. 8 
Poſſeſſion had without Induction. 155, 
156 

Induction by a wrong Perſon, if void. 
| 155 

No Induction to a Donative. 170 
What Remedy againſt the Archdeacon, 


if he refuſe to induct. 307 


No Seiſin or Right to take the Profits 


till Induction. 137, 404, OC. 


Parſon cannot grant the Profits of his 


Church, or ſue for them before Indu- 
ction. 406, 407, 414 


Authority to induct given by the Guar- 


dian of the Spiritualities, determines 
by the making of a new Biſhop. 307, 
- 308 
Church not full againſt the King till In- 
duction, but againſt a common Patron 
by Inſtitution. 27, 77, 114, 216, 222, 


> Oo 
Parſon Imperſonce by Induction. 278, 


2795 484 
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Inkants. 


Infant Heir to preſent by Guardian, Gc. 
| Page 140 

Infancy good Cauſe of Refuſal of a 
Clerk. 214 
Infant Noblemen may qualify Chaplains. 
| 22 
Infant can't ſurrender by Deed. 439 
Of Leaſes, Oc. by Infants. 439, 440 


Inkozmations. 


Information for Non-reſidence, how to 
be brought, and in what Court. 370 
Two Informations brought at the ſame 
Time for the ſame Matter. ibid. 
Information upon the Statute of 2 (5 3 
E. 6. for not ſetting forth Tithes. 

| 536, OT 


Jnftitution and Admiſſion, Vide 
Biſhop, O2dinary, and Jus Pa- 
tronatus. 


Admiſſion of a Clerk, what. 155, 
Admiſſion and Inſtitution removed in 
Chancery for to prevent being loſt, 


c. | 245 
It the Biſhop may admit a Clerk once 
refuſed. - 214 


What Remedy againſt the Biſhop for re- 
fuſing to inſtitute. 230, 237, Cc. 
Biſhop not bound to admit inſtantly, 
327 
Clerk to be examined before Admiſſion. 
151 

Biſhop not to admit on Condition. 30, 31 
Two Patrons ſeverally preſent one Clerk, 
how the Biſhop ought to admit. 227 
One Joint-tenant, c. preſents alone, 
the Biſhop may admit or refuſe. 225 
Biſhop not to refuſe a Clerk for want of 
Teſtimonials, &c. or for not ſhew- 


ing his Orders. 212 
Where the Preſentation is void, the Bi- 
ſhop may refuſe to admit. 224 


Admiſſion, & c. on a void Preſentation, 
to what Purpoſes it ſhall fill the 
Church. 46, 47, 219, 220 

What Perſons the Biſhop may refuſe to 
admit, and for what Cauſe. 110, 140, 

ii , 
: Having 
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Having another Benefice no Cauſe of Re- 
fuſal. Page 214, 215 
The Biſhop may refuſe to admit where 
the Church is litigious or full. 111, 
5 225, 226, Oc. 260, 262 
Biſhop, if he may admit after Preſenta- 
tion revoked, 221, 222 


What ſhall be ſaid a Refuſal to admit. : 


211, 213 

What Refuſal of a Clerk will make the 
Biſhop a Diſturber. 227, 228 
The Biſhop ſafe, if he admit the Clerk 
firſt preſented, 227, Cc. 
The King's Title to be examined before 
his Clerk admitted. 218 
Biſhop to admit the Patron's Clerk, 
though himſelf hath collated wrong- 
fully. 217, 218 
Patron preſents, and dies before Admiſ- 


ſion, the Executors preſent another, | 


the Biſhop may admit either. 76, 224 
Admiſhon and Inſtitution, where neceſ- 


ſary to be made, and by whom. 151 


| 155 
Inſtitution, what, and how to be made. 
155 

Inſtitution not neceſſary to be made with- 
in the Dioceſe. bid. 
Admiſſion and Inſtitution during the 
Time of the Archbiſhop's Viſitation, 
by whom to be made. 113 


What Remedy againſt the Biſhop for re-| ] 


fuſing to inſtitute. 230, 237, Oc. 
Inſtitution upon a void Preſentation, 1s 
but as a Collation. 110, 219, 220 
What Right is gained by Inſtitution be- 
fore Induction. 157, 179 
Church, in what reſpect full by Inſtitu- 
tion. 27, 32, 156, 216, Oc. 221, 207, 
278, (FC. 406 

Clerk inſtituted puniſhable tor Neglect 
of Cure before Induction. 32, 407, 
c. 

Commendatory may enter into the 
Church without Inſtitution, Gc. 201, 
202 

Inſtitution after Judgment in Qare In- 
pedit, and before Writ to the Biſhop, 
no Superinſtitution. 296 
Superinſtitution, when void or not. 216 
217, 296 

Biſhops uſed to delay Inſtitution until 
they had received the Tithes, Gc. 


Inſtitution by the Guardian of the Spiri- 
| ritvalities, Page 
Inſtitution to a Donative. 171, Ofc. 


Intendment. \ 


A Parſon ſhall be intended reſident upon 
his Benefice. 40, 46, Oc. 
An Incumbent ſhall be intended to have 
performed all Things required by Law 

to qualify him to hold his Benefice. 

| 169 
Seats in Churches intended to be built 
at the Charge of the Pariſhioners. 385 
Ancient Appropriations intended ſuff;- 
ciently made, till the contrary appear. 
195, Oc, 


Joint-Tenants. 


Preſentation by one Joint-Tenant makes 
Title for reſt, 125 
One Joint-tenant preſents alone, the Bi- 
ſhop may refuſe to admit his Clerk, 
or not, at Election. 225, 226 
One Joint-tenant prefents his Compa- 
nion, tis good, and the Biſhop can- 
not refuſe him. 77 7" RIG 
Joint-tenants, (5c. if they ſhall join in 
bringing an Action for Subſtraction of 
Tithes. | 633 
oint-tenants of an Adyowſon, one grants 
all his Intereſt, 'tis good for his Part, 
and ſhall bind his Companion, 88 
One Joint-tenant compelled in Chancery 
to join in Plea with his Companion. 
253 

Joint-tenancy ſevered by Partition. 48 2 


— — 
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Journeps Account. 


When a Writ by Zourneys Account may 
be brought, and the Advantage of 
bringing ſuch Writ. 265, 266 

Where a Cuare Impedit may be brought 
by Zourneys Account. ibid, 


Judgment. 


What to be recovered by Judgment in 


401 


Quare Jupedit. 253, 283, 289, 292 
What to be recovered by Judgment in 
Aſſize of Darrein Preſertment. 25 3. 
5 J 20a 
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of Darrein Preſentment given by Ju- 
ſtices of Niſi Prius. Page 283, 284, 301 
Judgment to ſtand in Force till reverſed 
by Error, &c. 
Judgment in a Writ of Right, binds not 
Uſurpations after made. 125 
Judgment not to be confeſſed on Condi- 
tion. 30 
Joint Judgment not to be given on ſe- 
veral Titles. | 253 
Judgment, that an Incumbent ſevered 
ſhall be reſtored. 304, 305 
Church, if void by Judgment in Oxare 
Inpedit. 289, 290 
Who bound by Recovery and Judgment 
in Quare Impeadit. 123 
Judgment in Quare [mpedit may be at 
Common Law, or upon the Statute. 

| 295 

Judgment without a Cefſet Executio, 
where it ought to be, if Error. 272 
Succeſſors of Eccleſiaſtical Perſons not 
bound by Judgments. 428 
Action on Statute 2 & 3 E. 6. for not 
| ſetting forth of Tithes againſt ſeveral 
Defendants, one is found guilty, the 
reſt are acquitted, if the Plaintiff ſhall 
have Judgment. 638, (Fc. 
Action on the Statute 2 & 3 E. 6. for 
predial and other 'Tithes, and a Ver- 
dict for the Plaintiff for the whole, no 
Judgment ſhall be given. ibid. 
Judgment on the Statute of E. 6. for 
not ſetting forth of Tithes, ſhall be 
Onod Defendens fit in miſericordia. 


ibid. 


Judgment for Plaintiff in Action for not 
ſetting forth Tithes, is a Bar to any 
other Suit for the ſame Tithes. zbzd. 

Conſtitution of Lateran concerning Plu- 
ralities a general Judgment. 6, 16, 

116 

Judgments to be given according to the 
Writ. 253 

Plaintiff in Ozare Impedit to make Ti- 
tle againſt all the Defendants, elſe 
cannot have Judgment. 287 

Who may fallify a Judgment. 886, Gc. 


Jure Patronatus. 


To what Purpoſe provided and awarded. 
| 111, 227, 234, 236 


5 


Judgment in Hoare Tmpedit and Aſſize 


131 


1 


How to proceed in a Jure Patronatus. 
. Page 236 
At whoſe Coſts to be ſued. 227 
Second Jure Patronatus, where it may 
be awarded. 8 228 
Biſhop, if bound to award a Jure Pa- 
tronatus without Requeſt of the Par- 
ty. 112, 227, 235 
Enqueſt in Jure Patronatus, how to be 
ſummoned, and puniſhed for Non- 
appearance. 3 
Several Jure Patronat. awarded, and 
contrary Verdicts found. 228 
Awarded where one Clerk is only pre- 
ſented, and the Church not litigious. 
welken 228, 234 

He for whom the Right is found by Jure 
Patronatus preſents not within fix 
Months, but a Stranger, if the Biſhop 
be bound to admit his Clerk. 112, 
228, 235 

Biſhop, how he ought to admit after a 
Jure Patronatus. 228, 234 
Clerk, if he ought to requeſt Admittance 
after a Jure Patronatus. I12 

A Stranger found to have a Title by the 
Fure Patronatus. 112, 234 
Inſtitution, &'c. pending a Jure Patro- 
natus. 234 
Church how litigious after Verdict in a 
Jure Patronatus. "2037, 08 


Action againſt the Biſhop for not ad- 


mitting a Clerk according to Verdict 
in Jure Patronatus. 235 
New Preſentation not neceſſary after 
Jure Patronatns. 112 
Commiſſioners in Jure Patronatus neg- 


lect or refuſe to act. 237 
Juris Utrum, 
The Writ of Juris Utrum. 202 


Juriſdiction. Vide Courts. 


King. 
1 E King not bound by the general 
Words of Acts of Parliament. 110, 134 


Is perſona mixta. 506 
Is the Head of the Law. 374 
Can do no Wrong. 216 
No Plenarty againſt the King. 244 


Is ſuppoſed always preſent in Court. 279 
Nullum 


7 


a The TABLE. 


— ——— 


| 110, 117, 137, 2 
Preſents to Livings of Perſons Pa ur 
291 

'The King ſhall not do an A& as Servant 
to another Perſon. „ 
What Preſentations the King ſhall have 
by the Temporalities of Biſhops be- 
ing in his Hands. | 77 
The King Founder and Patron of all 
Biſhopricks. 111,299, 418 
King Supreme Ordinary and Patron. 75, 
77, I14, 190, 201 

Church not full againſt the King till 
Induction. 27, 77,156, 222 
The King's Turn of Preſenting not ſerved 
till Induction. 115 
Temporalities granted to a Biſhop be- 
fore Conſecration, prevents the King's 
Right of Preſenting. 77, Cc. 
All Juriſdiction exerciſed by the Pope, 
acknowledged in the King. 190 
What Acts will prejudice the King's 
Right of Preſenting where he hath 
but one Turn. 117, 126, 127 
If bound by the Statute of J/eftmnin- 
ſter 2 cap. 5. I 34, Oc. 
All L.ands and Advowſons held of the 
King. | 190 
Grant of next Avoidance to the King, 


ſhall have the next Turn only. 92| O, 


Seiſing two Parts of a Manor to which 
an Advowſon is appendant, ſhall 
have two Parts of the Advowſon. 

| 88, 100, (Fc. 
Not bound in his Right of Prefenting 
buy Compoſition made to the Pa- 
trons. 79 

'The King not to be intended ignorant 
of the Law. 192, 374 

The King preſents to Livings, the In- 
cumbent being made Biſhop. 77 

If the King's Turn of Preſenting the 
Incumbent being made Biſhop, be 
ſatisfied by a Commendam retinere. 


| 79 

Where the King hath loſt his Turn by 
not preſenting for Simony. 96, 97 
If the King ſhall preſent again, where 
the Clerk doth loſe his Living by ill 
Pleading. 118 
Grant of the next Avoidance of a 
Church within the Dutchy of Lau- 


Nullum tempus occurrit Regi. Page 


caſter, under what Seal it ought to 


be. Page 91, 220 
If the King may revoke his Preſenta- 
tion, „ 
Canont collate without preſenting to 
the Biſhop. 31 
The Queen as a Feme Sole, and may 
preſent to Churches, (5c. 149 


The King not confined in any Court 
wherein to ſue to recover his Right. 
594, Oc. 


Lapſe. 


Sing what, Gc. See chap. 12. pag. 
107, Gc. 118 

To whom it ſhall go, and how. 111 
Lapſe, by what Law. 5 
From what Time to be accounted. 5, 
6, 9, 32, 109, 215, (5c. 

In what Manner the Six Months ſhall 
be accounted. | 109 
Biſhop Patron, preſents not within fix 
Months, Lapſe incurs to the Metro- 
politan. I14 
Lapſe not grantable. 95 
uare incumbravit prevents Lapſe. 112 
Infants and Femes Covert bound by 
Lapſe. 109 
No Lapſe of a Donative. 31, 107 
If Lapſe incurs of Recuſants Livings, 
given to the Univerſities, 
If Lapſe ſhall bind Lords who enter 
for Mortmain. 123 
Clerk refuſed lawfully, Lapſe incurs. 
20. 31, :3% 111, $18 

No Lapſe where the Biſhop delays Exa- 
mination of the Clerk till after the 
ſix Months. > 44 
Patron preſents ſo near the End of the 
ſix Months, that the Biſhop hath not 
Time to examine the Clerk, Lapſe 
incurs, 261 
Naming the Biſhop in the Action, if it 


| (FC. 

Biſhop not named in the Action, Lapſe 
INCHES: - 112, 257 
No Lapſe to a new Biſhop, where the 


pre- 


99, 100 


prevents Lapſe. 109, 112, 260, 261, 


— ra | IS) : _ 


— * E 
"ED - 
4 — — — * _ 
= 2 — — = 
3 P — — i * 
— — 3 * = 


Dr errno ot — eo. 52 — 3 


= — 
— — . = 
IS 3 8 — — a F 
* On 
- — — * Yi 3 A 
my ö 


* 
1 

PR « . 1 AS of 

. * 
* 
. 
_ * 
A * R 


. g I hay 5 — = 
» —_ # |; 
© &® CT : . 
2 
7 A a 0 1 
; | | 4 : 
©. * 
. lad Mae AM 7 
= 
. 22 : 
T4 * F z RY 
; A s WW - : * 
3 1 22 « G \ CE 
. A q 
5 1 ., * * 0 
- I p 2 - 
. - * 
- - - 
#5 > n 7) as. 2 — — _ 


th. _ 
—_ 


Action. Page 113,913 
No Lapſe without Notice, where No- 

tice ought to be given. 32, 111, 115 
Church void for not paying of 'Fenths| 


Lapſe incurs without Notice. 51 
No Lapſe where Biſhop refuſeth to a- 
ward a Jure Patronatuß. 112 


preceding Biſhop was named in the] Church lapſed, if grantable-in- Commen- 
dam. I F1 Page 201, 202, 203 


| Leaſe. Vide Gꝛants. 


Leaſe void, cannot be made good. 440, 


445, 479, Ge. 


What ſhall be ſaid to be Lands uſually 


letten. a 


448, 449 


Lapſe pending a ure Patronatul. 112, 6H 
| 438604 What Leafes ſhall be void, or voidable, 


| | 04 
Lapſe pending a Writ of Error. ibid. 
No Lapſe, where the Right of Preſent- 


ing is in the King, and the Reaſon] What Perſons ſhall take Advantage of 
] voidable Leaſes. 478, 479 


of it. 108, Oc. 273, 277, Oc. 


Inſtitution, &c. declared void, no Lapſe. | By caſe \ 
be made abfolutely void. 86, 480, 


111 


and againſt what Perſons. 86, 478, 


479 


what Means a Leaſe voidable may 


If Lapſe ſhall go to the King or Me- 5 | c. 
What Acts ſhall affirm and make good 


tropolitan, where the immediate Or- 
dinary could not preſent. 113, 114, 


Void Preſentation, if it prevents Lapſe. 
110, 216 


Wrongful Collation, if it prevents Lapſe. 


110, 115, 217 

Inferior Ordinary collates for Lapſe, af 
ter the Right veſted in the Metropo- 
litan: If the Patron, or Metropolitan 
be thereby barred of Preſenting. 116, 


Collation by Lapſe is in the Patron's 


a Leaſe voidable. 86, 479 
From what 'Time Leaſes ſhall be faid 


to be void by Act of Parliament, G. 


51 

Leaſes ſhall not be good for Part of the 
Term, and void for the Reſidue 
thereof, | 432, 439 
Bonds and Covenants for Enjoyment of 
Leaſes contrary to Law, made void. 


429, Gc. 460, Gc. 


117| Leaſe of Tithes, where good, or not. 


430, 638, Cc. 


Leaſe from henceforth, or from the 


Right, and muſt be mentioned in the 
Declaration. 268, 269 making, 433, Cc. 
Lapſe incurred to the Ordinary, Metro- Leaſe, not ſaying from whence it ſhall 
politan, or King, if the Patron may] commence. ibid. 
reſent. 115, 116, Oc. 201, 217 Leaſe for Lives to commence from a 
Biſho dies before he takes the Bene-| Day to come, not good. ibid, 


p 
fit of a Lapſe, who ſhall preſent. The Day whereon a Leaſe is made, 


11 

Biſhop preſents by Lapſe after 4 
wrongful Collation by himſelf. 1 10, 
115 

Lapſe, not on Voidance, by Reaſon of 
Orders, Inſtitution, Gc. had ſimonia- 
cally without Notice. 48 
Writ to the Biſhop to admit, not taken 


when to be taken excluſive, or not. 


ibid. 


Leaſe for twenty-one Years, and for 
twenty-one Ycars from a Day paſt. 


435 


For three Years, and ſo from three 
Years to three Years, for 21 Years, or 
Life. 441, Gc. 


out within ſix Months, Lapſe ſhall From three Years to three Years for 


incur. 112 
Who ſhall have the Advantage of 
Lapſe during the Archbiſhop's Viſi- 
tation. 
Lapſe not where the Biſhop is a Di- 
ſturber. | 
Ordinary's Neglect, if it may prevent 
Lapſe to the Metropolitan and King. 
114 


ten Years. bid. 
For above three Years not good without 
Writing. 4.32, c. 
113 No Remedy for Rent reſerved on void 
Leaſe. 479, 480 
111 Leſſee by voidable Leaſe may puniſh 
Treſpaſlors till his Leaſe actually 
made void. 


| 480 
. Exe- 


WAN CH EL 
\ . # 
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Executors how far bound 

voidable Leaſe, .. Page 458, 480 
Leſſee for another's Life dies, 5 55 ſhall 
have the Leaſe. 441, 442 
Leaſe of a Manor cum Pertinentiis, 
if an Advowſon will paſs thereby, 

: 89, Oc. 


To two, & dintius eorum viven', who |: 


make Partition, and one of them 
dies; if the Leſſor may enter into his 


Part. | 482, Gc. 
Leaſe by a Corporation out of Poſſeſ- 


ſion, how to be made. 482 
Parſon leaſeth his Parſonage, if the Ad- 
_ vowſon of the Vicarage will thereby 
paſs. 67, 88 
Prebendary hath a peculiar Juriſdiction ; 
and leaſeth his Prebend with all Pro- 
fits and Commodities, if the Peculiar 
paſs by ſuch Leaſe. O, Grants. 
Leaſes and Grants by Parſons, Vicars, 
Sc. where good, or not. 419, 455, 
456 
Leaſe made by a Parſon de facto. 3 5, 


7 
Leaſe of a Parſonage, what ſhall paſs 


thereby. 67, 88, 121 
Leaſes by Parſons, Gc. void, and void- 
able. 85, 86, 456 


Leaſes made by Incumbents to their 
Curates, how long they ſhall cndure. 
456 

Leaſes made by Incumbents preſented, 
ſimoniacally. 97, 98 
What Leaſes by Biſhops good to bind 
their Succeſſors. 85, 86, 429, 443 
What Leaſes by Biſhops are good againſt 
the King. . 86, 411, 412 
Lands of Biſhops to be leaſed to the 
Dean and Chapter in Time of Va- 
cation. 411 
Succeſſors of Biſhops have Elections to 
make Leaſes void, or not, and by 
what Means. 86 
Leaſes and Grants by Biſhops, Gc. void 
againſt the Succeſſors, but good a- 
gainſt the Biſhops, Cc. themſelves. 
| | 85 » 477» & Co 
Leaſe to Biſhop and his Succeſſors, ſhall 
go to his Executors © 373 
The King, during the 'Temporalities in 
his Hands, cannot confirm a void 


Leaſe to bind the ſuccceding Biſhop. | 


86 


by void or: 


* OI . fo 


Advowſons appendant leaſed with the 

Manor to Which they are appendant. 
ERS eee 
Leaſes without Impeachment of Waſte 
not to be made by Eccleſiaſtical Per- 


ſons, Colleges, &c. 452, 453 
Leaſes without Impeachment of Waſte 
how made. ING 453 
Leaſes by Eccleſiaſtical Perſons how to 
be made, and where good, or not. 
3 86, &c. 201, 429 
What Eſtates Churchmen might have 
made at Common Law, and what 
at this Day. 83, 86, 414, 455 Gc. 

| | . C. 
Leaſes and Bargains to and with Spiri- 
| tual Perions made void. 357, Oc. 
Appropriations reſtrained to be leaſed by 
the Statutes which concern Eccleſia- 
ſtical Perſons. | 459 
What Corporations raight grant or 
leaſe without Confirmation, or not. 
415, 462, OC. 

Leaſes in Reverſion and concurrent Lea- 
ſes, what, . -.- 4/15... h$0s $35 
Concurrent Leaſes by Biſhops, when 
good, or not. 434, 464 
Concurrent Leaſes by Eccleſiaſtical Per- 
ſons other than Biſhops, where good, 


— 


or not. | 4.36, 464 
Concurrent Leaſes, when they ſhall 
take Effect. 43% 


confirmed. 474 
Building Terms in London, made by 
Parſons, (7 c. | 425, Oc. 


| bid, 
[Leaſe of Mounten Barn and 'Tithes 
in Southwark by Mandlin College in 
Oxford, how to be made. 454 
Leaſe by St. John's College in Oxford 
to the Heirs of Sir Thomas JWhite. 

85 455 

Commiſſion out of the Exchequer, to 


what Penalties they are liable to. 


* 


K k k k K Lecture 


Two concurrent Leaſes, the latter firſt 


Leaſe of Newgate Market in London. 


take a Leaſe. 7.8 
Lecturers, 
Lecturers, who are ſo called. 141 


How to be admitted and qualified, and 
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Lecture. Sermons in the Univerſities ex- 
cepted from the Penalties of the Sta-| 


tute of 14 Car. 2. Page 208 


5 Moztmatn, 
The Clauſe it the Statute of 14 Car. 2. Grams in Mortmain void. Page 374 


What Uſes at this Day are not within 


' concerning Lecturers licenſed to preach, | 

i c. to whom it extends. 3235 What Purchaſes of Corporations thall 
4} So ne a. | be faid Mortmain. 374, 375 
4 Licence. Vide Diſpenſation. {The King may purchaſe in Mortmain, 
3 | | iy x 

l Licence to preach where neceſſary, and [What ſhall be a ſufficient Licende 20 
if from whom to be obtained. 147, | purchaſe in Mortmain. thid. 
V Ys W 335 What Corporations are within the Sta- 
. Licence to build, no Alienation. 426 tutes of Mortmain. 375, Oc. 
[A Licence to bury within the Church, by | Who ſhall enter for Mortmain, and 
'Y whom to be granted. 381, 390] within what Time. 374, Cc. 379 
1 Licence to purchaſe in Mortmain. 374 |Statutes againſt Mortmain. 374, Gc. 
ii Licence of Appropriation how to be | Appropriation without Licence, if Mort- 
4 made or given, and by whom. 190, main. 190 
4 191, Oc. Grant to the King to grant over in 
| 5 Licence perinde valere. 6| Mortmain, not good. 379 

j 


. 
9 
5 
al 
4 


ny” there. 571 
Midwives, why licenſed by the Biſhop. Where to be ſued for, and by what 

6 318] Action to be recovered. 581, 618 
Midwives uſed to baptize weak Infants. |Mortuaries within the Archdeaconry of 


| TILES . | Gheſter. 570, Oc. 582 
3 Monaſt eries. Vide Abbies. Ft | 
V | | Penalty 
5 wc! 3 | p 


* — 
— —— 
dw edi 


| Limitation. | the Statutes of Mortmain. 378, 379 
3 3 i What Eſtates are within the Statutes of 
m1 Eccleſiaſtical Perſons not bound by any] Mortmain. 59, 374, 375 
* of the Statutes of Limitation. 429 | Biſhop preſents by Uſurpation, if the 
2 Action for ſubſtracting of Tithes, not | Advowſon thereby become in Mort- 
5 within the Statute of Limitations. main. 107 
'Y 635 or 636 | Citizens of London may deviſe in Mort- 
3 Statute Limitation extends not to Actions | main. Rs 
'N grounded on Acts of Parliament. ibid. If Lords, who enter for Mortmain, be 
i Wh | bound by Lapſe of fix Months, that 
1 Livery and Seiſin. | they cannot preſent. 123 
5 | 

U If it ought to be in the Life of the Moꝛtuaries. 
5 Parties, or not. 482 . 

1 | | What anciently called. „ 
5 FTA : | Where to be paid, and by whom, 
„ e and by what Law due. 569, 583 
1 8 If an Action of Debt will lie for Mo- 
1 Pano. ney payable for a Mortuary. 584 
5 899 If a Mortuary may be ſeiſed. «bid. 
1% A Parſonage may be a Manor. 459 Upon what Reaſon Mortuaries are ſaid 
1 Copyholds are of the Demeſnes | to be firſt paid. ibid. 
| of a Manor, 452 | Mortuaries in Wales. 570, 583 
b | [What Duties payable to the Clergy 
1 Midwives. | in Richmondſbire, by Perſons dying 
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The TAB LE. 
Penalty for taking more for Mortuary fiaſtical Patron, Lay-Patron contra, 
than by Law is limited to be paid. „„ 
Page 569, 584, Gr. Notice of Revocation of the King's 
Preſentation, if neceſſary to be given. 
| | 4 E $ j 
N Notice of not ſubſeribing the Articles, if [ N 
| neceſſary to be given. 47, 50, 51 1 
Name, Notice of the Church being void, to In 
what Purpoſe neceſſary. 6, 7 
HAT ſhall be a Name ſufficient [Of Reſignation, if neceſſary. 31, 32 
whereby to deſcribe a Church] Of the Church being void, how to be 
in a Qure Impedit, & c. 251,252 given, and at what Time. 50, 51, 


jon — — — 
— — 1 ——— 


Biſhop holds a Church by Commenudam,]“ ET, 315, 216, 276 
how to be named in Suits concerning | Ordinary dies before Notice given, by 
that Church, | 202, 368] whom Notice is to be given. 32 

Miſnaming in an Act of Parliament ſhall Notice to the Vice-chancellor of the 
not prejudice. 100] Univerſities, of the Voidance of Li- 

Name of Baptiſm changed by Confir-] vings of Recuſants and diſabled Per- 
mation. 474] ſons, how to be given, and at what 

Name of Corporation, is as the Name of | 'Time. 103 
Baptiſm. ibid. Notice of Deprivation where neceſſary. 


Corporations Miſnamed, when it ſhall G1, 62 
make void their Grants, Go. 474 Church to what Purpoſes void by De- 
In what Caſe the proper Name of the] privation without Notice. 121, 404 
Head of a Corporation ought to be] Notice to be given of Holy-days. (Vi- 
uſed, | ibid. | de Holy⸗daps) 
How the miſnaming of a Corporation | Notice of the ſetting out of Tithes 
in pleading may be help'd. 4756} to what Purpoſes neceſſary to be, 


Action for not ſetting forth Tithes] given. | 591 
brought by a Parſon, if he necd to be 
named Parſon in the Writ. 633 i 3 N 

Ne Admittas. | 
Oaths. 
Ne Admittas, where it lies, and when| | 
to be ſucd out. 229 ATH of Supremacy, by whom to 
be taken, and at what Time. 143, 
Notice. | | 1535 154 
Oath of Obedience, by whom to be ta- 
Notice of Refuſal of a Clerk, how to| ken. 143 


be given, and within what 'Time. 6,|Oath againſt Simony, if to be taken. 
215, 216, 276 | I54 

Voidance of a Benefice by Act of God, | Oath ex Officio taken away. ibid. 
no Notice neceſſary to be given. | Perſons refuſing to take the Oath of Su- 
4, 5 premacy, Gc. diſabled from having 


No Lapſe without Notice, where No- any Spiritual Promotion. 154 
tice is neceſſary. 61, 111 An Oath taken, declared void by Par- 
Where no Lapſe ſhall be without No-] liament. 456 
= 6, 7, 32, 121 ; ; 5 
Where Notice is neceſſary, or not, up- Oblations, Offerings, Obven⸗ 
on Voidances of Benefices by Act of tions. 
Parliament. 75 332 7, 51 5 5 S 
Notice not. neceſſary upon Refuſal of Oblations and Obventions, what. 488, 
the Clerk preſented by an Eccle- 571, Gc. 575, Oc. 


Obla- 
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Oblations, 
the ſame. 
Offerings, where to be paid, and how 
recovered. * 571, 575, 581, 594, 600, 
3 2 617 

_ Obligation, Vide Bonds. 


0 o 


Offerings and Obventions, all 


Occupant. 


Occupancy what, and where it ſhall] 


be. 442, (Fc. 


Dffices. 


Offices, how grantable by Eccleſiaſtical. 
Perſons to bind their Succeſſors- 

PE 444, Oc. 
Offices granted in Reverſion when good 
to bind the Sueceſſors of a Biſhop, 
1 445 
Offices Judicial not grantable in Re- 
verſion, Miniſterial contra. ibid. 


Option. Vide Biſhop and Election. 
The Archbiſhop's Right thereof. 81, 82 


Oz2dinary, Vide Biſhop and Jn- 
5 ſtitutton. 
Who ſhall be ſaid to be the Ordinary. 
| | 257, GC. 
Ordinary when he ought to admit the 
Uſurper's Clerk. 129, 135 
If the Ordinary may give Titles to 
Seats in Churches. 
Ordinary inhibits Perſons from making 


Diſturbance in the Church or Chan- 


8 cel. 347 


O2dination. 


'The Method and Form of - Ordaining. 
| | 147, 148 
'Orders at what Time to be given. 142 
Ordination lawful, what ſhall be ſaid to 
5 g 141 
None to be taken to be a Prieſt, or 


Deacon, that is not ordained ac-| 


cording to the Form preſcribed in the 
Book of Common Prayer. 141, 142 
None to execute the Office of a Prieſt or 
Deacon, Gc. that is not ordained. 141, 
4 : | "$68 
Prieſts and Deacons Orders, who capa- 


One ordained Prieſt, if he may preach 
Page 572| 


384, 385, (Fe 


without Licence. Page 147, 335 
What Cauſe ſufficient to refuſe giving 
Orders. 142, 145 
Archdeacons to be in Holy Orders. 170 
Baſtard not to be ordained without Dif- 


penſation. 145 
Outlaw2y, 


The King preſents to the Livings of 
Perſons outlawed. 104, 105, 140, 


| 7 + 

[| Perſon outlawed, pardoned, yet the 
King preſents to his Livings void. 
104, 105 


To what Preſentations Perſons out- 
lawed ſhall be reſtored by Reverſal 


of the Outlawry. 105, 291 


Papiſts, Vide Recuſants, 


Pardon. 
O what Time Pardons relate. 59, 
60 
[To what Matters they extend. a 
tbid. 


Pardon prevents Deprivation. | 
Diſchargeth Suits in the Spiritual Court 
pro Salute Anima, Cc. 45, 59 
Cannot reſtore one diſabled by Act of 
Parliament. 44, 45, 59 
Cannot reſtore to a Church void. 12, 


50 
Pardon of Simony, the Effect of it. 
8 45, 46 
Pardon of a Recuſant's Conviction, if it 
takes off the Diſability of Preſent- 


ing. 101, C; 104, 105 
Parceners and Partition. 


Parceners compellable to make Parti- 
tion. 72 
Parceners, how they ought to protege: 
tbid. 

If Privilege of firſt preſenting in the 
eldeſt Coparcener ſhall go to her Iſ- 
ſue, Aſſignee, Cc. 72, 123, 124 


Compoſition by Parceners to preſent, 
how to be made. 


2 


: ble of them. ibid. 


4 
When 


3 


1 


Patron no Remedy in the Spiritual 


—— — — — — . 
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When an Advowſon ſhall be ſaid held 
in Coparcenary, or not. Page ibid. 
Partition of an Advowſon in groſs. ibid. 
Partition made in Chancery avoided. 

i | {i} a rn 124 
Partition if it ſever the Inheritance, or 

the Poſſeſſion only. 1 


Partition made, ſome of the Coparce- 


ners being under Age, if good. 73 
Three Coparceners of an Advowſon, 
all muſt confirm the Incumbents 


Leaſe.  . a7 


Coparceners, if they ſhall join in a 


Writ of Right after Partition. 73, 
| 780 124, 136 
One Coparcener recovers in a Ovare 
 Tmpedit after Summons and Severance 
of her Companion, tis in the Right 

Parton. Vide Jncumbent. 

Patron. Vide Advowſon, 


The King Supreme Patron. 75, 77 
Patron enters into the Church in Time 

of Vacation, he gains no Right there- 
Ch CUT 403 
The Rector is Patron of the Vicarage 


of common Right. 67 


Patron's Right of Preſenting not to be 
taken away by Diſpenſation. 1 


Court for any Diſturbance. 232 
What Remedy for a Patron upon a Di- 
ſturbance. Ee 237, 238 
Recovery by the King, reſtores the Right 
of the true Patron. 1 


Collation by Lapſe is in the Patron's 
Right, and makes a Title for him. 


247 


If Patron and Ordinar may charge the 
Glebe in Time of Vacation. 403, 


8 e 
What Patrons are aided by the Statute 


of Weſtminſter 2. r 
When Patrons are ſaid to be Aae 
238 


Biſliop Patron of the Deanery. 77, 78 
The King Patron of all Biſhopricks. 78 


9 | ET 1 
Penalties and Foꝛkeitures. 


592 


What Forfeitures the King mall have. 


Forfeiture of a Deacon adminiſtring the 
Sacrament. Ms FARO 187 
For adminiſtring the Sacrament in pri- 

vate, except to the Sick, _. 317 


% 


For obtaining Orders corruptly. 48, 145 
For obtaining Diſpenfations contrary to 


Law. 12, 13, 25 
For obtaining Unions contrary to Law. 
va 12 


Appropriations without the King's Li- 
cence, what is forfeited thereby. 106, 


5 * 191 
eie for Simony, and who ſhall 
_ have it. 4, 43, 44, 45, 46, 48 
Forfeiture of double Value of ak Church 
for Simony, how to be accounted. 44 
For taking, Cc. more for a Mortuary 
than is due by Law. 570, 584 
Forfeiture of Incumbents not reading the 
Common Prayer, &c. 52, 53, 314 
Miniſters not reading Divine Service at 
the Times appointed, how to be pu- 
niſhed. | 5 
Of Incumbents making Leaſes, and after 
being Non: reſident eighty Days, and 
who ſhall have ſuch FG rflituns, 422, 
: 455, 458, Ge. 
Penalty for not obſerving Holy-days. 328 
Penalty for moleſting, &c. any Preach- 
ers, or Miniſter ſaying Divine Service. 
2 L 
Preſentation forfeited by Arden : 5: 
Penalty of Perſons preaching, being by 
Law diſabled. 208 
Perſons prohibited to preach liable to the 
Penaltics, as Perfons diſabled to preach. 
| 1 | 210 
Penalty for irr Yerently handling or ors 
dering the Sacraments, pulling down 
or defacing Altars, G. 3343 
Penalty for arreſting a Miniſter officia- 
ting in Divine Service. 340, &. 


For preaching, teaching, &c. that eat- 


ing Fiſh, or forbearing Fleſh, is of 


— 


7 I 


Ls 


OO” 


For extolling a Foreign Juriſdiction. 


| +. =; "II0> 338 
For brawling, fighting, Ge. in any 
Church or Church- yard. 


E 
8 Penalty for being Non-reſident., 362, 395 
Penalty upon the Pariſhioners, where the 


Party moleſting Miniſters, (5c. can- 
not be apprehended... , 344 


III penalty 


Ee TBL H 
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Penalty for reſcuing ar Offender, arreſted Diſcharge, of Tithes by Statute 31 H. 8. 


| ſubſcribing the 39 Articles. 47 
vor uſing ſcandalous Words in Sermons. 
Penalty on Spiritual Perſons, for buy- 
ing, felling, or taking Farms. 357 
Penalty for not ſetting forth Tithes, who 
\ ſhall have it, and in what Court to 
be ſued for. WP 586, Ge. 
For not reſtoring to an Incumbent the 
Profits received in Time of Vacation 
of the Beneficſe. 402, 408 
For giving an Oath that the greater Part 
of a Corporation ſhall not bind the 

LI 7. 


Penalty on Truſtees or Mortgagees of 


Papiſts, or diſabled Perſons preſenting 


tO Livings. | | 2103 
Leſſee for Life of an Advowſon, how 


he may forfeit it by Alienation. 106 


Penalty for not proving a Suggeſtion 


made for the obtaining of a Prohibi- 


| tion. 1 vi r 598 
For a Biſhop refuſing to admit a Clerk 
upon a Writ to him directed, and ma- 
king an ill Return to ſuch Writ. 299 
: + << 302, 303 


Penſions, Pꝛoxieg, and Synodals. 


Penſions, Proxies, Syngdals, &c. how to 


be recovered, in what Court, and a- 
gainſt whom the Suit is to be brought. 
577, 572, 584, 585, 618 


Penſion, if to be demanded. before Suit 


brought for it. 385, 618 


"x i 


pleadings and Pleas, Vide Decta; 
+ rations and Replications, . 
All Pleas pretending Innocency muſt be 


bleaded the firſt Day. 259, Oc. 
How . to. plead. an Adyowſon to be ap- 


pendant.” : | 66 


Every ones Right to be taken as plead- 
ed. 5 . ; 45 | 


4 

4 p 
: 

: 


| 
, 


* 
* 


When the Defendant in a Onare a 
elf, 
277 


Pg e BY. ERS. His, 
Page 530, &. 


Bleſſed Sacrament, or Common Pray- [Defendant in Qyare  Impedit, not to 


EY - 2 es * 190 .. 
For preaching Doctrine contrary to the | 
| ; 33$| 


counterplead the Plaintiff's Title with- 
out making a Title to himſelf, 280, 
| ID 8 281 


dit ought to make a Title to him 


Plaintiff to recover by his own Strength, 


not by. the Weakneſs of the Defen- 
dant's Title. 2867, 280 


The Defendant muſt either confeſs and 


avoid, or traverſe the Plaintiff's Ti- 
—_— eine, 356 


Miſnaming a Corporation, how help'd by 


Pleading. 4 876 


What Plea may be uſed againſt Unity 


of Poſſeſſion in Diſcharge of Tithes, 
and how Unity ought to be pleaded. 
1; 430, Oc. 


What may be pleaded as Amicus Curiæ. 


7 282 


Sentence in the Eccleſiaſtical Court, how 


Incumbent muſt plead of whoſe Preſen- 


= 


to be pleaded. — 246 


Where pleading an Advowſon paſſed by 


Deed, Mentioning the Deed is Surplu- 


tation he is in. 28080, Ge. 


Incumbent cannot plead himſelf in of 


of the Preſentation of one Patron, and 
make Title by another. 280, 281 


Biſhop pleads he claims nothing but as 


Ordinary, how to be underſtood. 261 


Biſhop pleads he did not diſturb, how to 
be underſtood. 5 06-0 A ACHE. 259 


By what Law: Incumbents may counter- 


% 
- 


£ : 


where the fncumbent ought to plead 


0. 
1 
. 


Pleading Plenarty as at Com 


plead the Plaintiff's Title, and what 
Incumbents may ſo counterplead. 254 


Y 3 274, 278, 280, Oc. 
If the Patron's Plea ſhall prejudice the 


Pictures and Amagts. Vide Church. | 


Incumbent, or the Incumbent's Plea 


the Patron. Wiirme 


| mon Law, 
taken away by Statute Mſtin. 2. cap. 5. 


himſelf inducted. 279, 280 


Incumbent may loſe his Living by ill 


Pleading, 279 


What Pleas the Ordinary may and ought 


4434 do plead. 256, 57, Oc. 271,2 2, 274, 28 1. 


Ordinary 


) 


1 
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Ordinary who” hath 3 by Lapſe, 
if he may counterplead the Plaintiff's 
FRE, 31: Page 273, 281 

'Fhe Defendant ought to gainſay the Di- 
ſturbance and Title of the Plaintiff, 
elſe the Plaintiff ſhall recover. 266, 

275, 279, Ge. 

Statutes miſrecited in Pleading makes 

; the Plea ill. 459 

1 Plea to avoid a Bond or Covenant upon | 

1 Statute 13 Elis. cap. 20. ibid. 

Refuſal of a Clerk by a Biſhop, how to 
be pleaded. 273, 274 

Ineambent before Induction, or in of a 

void Preſentation, what Plea he may 


| ade” . * > - N > . hy 
. ⁰ 


lead. | 278, 281 
What Plea: in a Quate Vnpedit 1s the 
general Iſſue. 281, Oc. 


Upon what Pleas in a Oware Impedit the 
Plaintiff ſhall have 33 and a 
Writ to the Biſhop. 276 

Collation by Laple, how to be 1 

tht 

What Pleas will charge the Ordinary to| 
be a Diſturber. 259, 273, Oc. 

In Actions for not ſetting forth of Tithes, 
what Pleas the Defendants may or 

ought to plead, 635 
What Plea is the general IY in Actions 
for not ſetting forth of Tithes. 636 
Miſtake of a Nan may vitiate a Plea. 
279 

One Jointenant, G. compelled by Bill 
in Chancery to join in Plea with his 


Companion. i 
Non: reſidence to avoid a 21 Eäte, how to 
pienartr. 


Plenarty, by whom it may be pleaded 
5 2 

No Plenarty till after ſix Months, and 
from what Time the fix Months ſhall 


be accounted; - © 108, 122, 276 
No Plenarty againſt the King. 126, Fe 
l AGB 


Plenarty withinat; Notice, hehe it bail 
be. * 3182308 Page 109, 110 
Inſtitution, Ge. on void Preſentation, to 
what Purpoſes it makes a Plenarty- 
217, 230, 276 

What Preſentations do not fill the Church. 
46, 47, 216, 281 

Void Preſentation by the King, to what 
Purpoſes it fills the Church. 219, 220 


pluralitr. Vide Ditpentation. 


What Perſons qualified to have Plurali- 
ties. 12, A, Gr. 
Valuation of Benefices to make a Plura- 
lity within the Statute of 21 H. 1. how 
to be accounted, 6, 
Plurality of Benefices, not to be without 
Diſpenſation. 24, 25, Gc. 201, GC. 
Qualifications for Pluralities, how deter- 
minced, 24 
What Retainer good to qualify for Plu- 
rality. 4 5122x 33 
More Chaplains retained than the Statute 
allows, which of them are oe” 
to hold a Plurality, 
The Lord, Gc. of a Pluraliſt dies; if 25 
ſhall retain his Livings. 24, 367 
Chaplain cannot take Plurality . 
Death, Gc. of him who qualified. 2 
Perſons qualified may. retain Pluralities, 
altho' diſcharged of being Chaplains. 23 


Pluralities, and how any they may 


ſo quality. 22, c. 
The Statute againſt pluralities to be 
conſtrued ſtrictly, _ 23 


| Conſtitution for Pluralities a 


general 
Judgment, and how it binds. 5 


Procuring a Church to be united, if 


within the Statute of Pluralities. 185 
Two Benefices in one Church, if a Plu- 
rality. 8 
Perſons having one Living, diſabled to 


Livings of Papiſts, Gc. 99, 103 


Pleharty by Collation when pleadable, 


tion. 32, 114, 221, 222, 276 


277 
Church in What Reſpebt full by Infſtitu-| 


| Dean holding a Prebend in the ſame 
Church makes a Plurality. 9 
Polleſſion. 


Wrongful Collation, to what Purpoſe it 
makes a Plenarty. 110, 115, 116, 


4 


Cc. 237, 277 


The Effects of a legal Poſſeſſion: - 370 
Legal Poſſeſſion of -a Benefice, when it 
{hall be ſaid to be obtained, . 4hid. 
Setting 


What Perſons may qualify Clerks to hold 


be preſented by the Univerſities tothe 
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Setting forth of Tithes 
in Poſſeſſion of them. Page 
eee ee 39) ngo, 589 
Judgment in Ouare Impedit puts all 
Perſons out of Poſſeſſion. 123 
Incumbent not named in the Action re- 
moved by Writ to the Biſhop, if the 
Patron be thereby out of un 0 

; ibid. 


Paſſe ſſio Fratris, where it ſhall be. 72 
pPeebends. 


Prebends, by whom to be given, and 
how. 1869, 170, 472 
Lay-Man not capable of a Prebend. 10, 
141 

9, 10, 
170 
Induction into a Prebend, by whom to 
be made, and how. 169, or 170 
Biſhop, Dean and Chapter have Intereſt 
in the Prebends. 471, 472 
Prebendary, if to be ſaid ſeiſed in Right 
of his Church or Prebend. 184. C. 
16 


Prebend no Benefice with Cure. 


Leaſes and Grants by Prebendaries, 
bog (Chap, 41, 42, 43.) 414, Oc. 
Prebendary hath a peculiar Juriſdiction, 
leaſes his Prebend with all Profits and 
Advantages, if the Peculiar paſs by 


ſuch Leaſe. 90 
Pꝛerogatibe. Vide King, 
Pꝛeſcription. 


Preſcription, what. 503 
Difference between Preſcription and 
Cuſtom. 502 
Preſcription to have a Way through a 
Church or Church-yard. _ 381 
Pariſh preſcribes to chuſe two, Church- 
wardens to continue in their Office 
two Years. ITE 
Preſcription to fit in the upper Part of 
3 | 384 
Preſcription to have the chief Seat in a 
Chancel. 388 
One cannot preſcribe for a Seat as be- 
longing to a Perſon, but to a Houſe, 


Oc... | 


Preſcription for a Seat in Nave Accle- 


ſie. 
4 


391 


384, Ofc. 


386] 


5055 5405 


preſcribe jointly. bene iP age 387 
Parſon cannot preſeribe againſt the En- 

dowment of the Vicarage. 394 
Preſcriptions concerning Tithes. Vid. 


Tithes. 


oy 
- 


— * 


Pꝛeſentation. 


Preſentation, what. 149, 150 
The Form of a Preſentation. 150 
Right of Preſentation, how at firſt 
gained. | ohr Jig 72 
Collation and Preſentation, how they 
ia e 46, 47, 170, Ge. 
What Perſons may preſent, or not. 99, 
101, 105, 140, 141, 214, (FC. 

What Preſentations are void, and do 
not fill the Church. 46, 47, 216, 
Een 281 
What Guardian may preſent for an In- 
fant. 91 140 
Void Preſentation by the King, to what 
Purpoſes it fills the Church. 219, 
220 

Preſentation by Word of Mouth only, 
un ũ m enen 
Void Preſentation is as none at all. 46, 
5 | ol; 21 1:66; 398 
Wrongful Collation, to what Purpoſes 
it fills the Church. 110, 115, 117, 

| „ 

Wrongful Preſentation by the King, how 
to be voided. ieee 
Nomination and Preſentation, how they 
Gill, and when to be taken for the 
lame. 84, 90, 94, 149 
One hath the N 8 7 
Preſentation, in whom ſhall the Ad- 
vowſon be ſaid to be. 90, 115 
One hath the Nomination, another the 
Preſentation, by whom the Clerk 
ſhall be ſaid to come in. ibid. 
He that hath the Preſentation, not No- 
mination, preſents, if the Biſhop be 
bound to admit. hf 115 
One hath the Nomination, another the 
Preſentation, and the Right of Pre- 
ſentation comes to the King. 91 


Preſentation obtained from the King by 


Fraud, void. 22 
How a Clerk preſented ought to be 


qualified. 211, 212 


5 | Leſſee 


* „ . 1333 . abuts 


Ee 1 
Leſſee for Life of a Manor with an |Preſentation by the King in another's 


Advowſon appendant commits a For- 
feiture, the Reverfioner may preſent 
to the Church before Entry into the 
Manor for the Forfeiture, 84, 
A Diſſeiſee of a Manor to which an 
Advowſon is appendant, may preſent 


to the Advowſon before his Entry | 


into the Manor. Io 
If Patron may preſent to a Church af- 
ter ſix Months lapſed, 115, 116, &c. 
Patron preſents to the Ordinary after 
Church lapſed to the Metropolitan. 
115, 151 
Preſentation by a Corporation, how to 
be made. 150, 151, 164 
Preſentation to the Archbiſhop, the 
immediate Ordinary being inhibited. 
I 151 
Who ought to preſent, where the Clerk 
| hath obtained Orders ſimoniacally. 
| 146, Ge. 
Patron preſents as Attorney to another 
Perſon: | 138 
If Patron may preſent himſelf. 119, 
. 169, 226 

Corporations preſent their Head, void, 
but one of their Members, good. 119, 
120, 221, 282 

Grantee preſents his Grantor. 221, 226 
Executor preſents his Companion. 226 
Who ſhall preſent upon Unions. 186 
Preſentation to a Church ſimoniacally, 
to what Purpoſes void. 217 
Two bring Ouare gg one is ſum- 
moned and ſevered, the other reco- 
vers, he that was ſevered ſhall not 
preſent. 2 ibid. 
If Patrons may vary in their Preſenta- 
tions. | III, 221, Ge. 
Patron varies in his Preſentation, the 
Biſhop may admit either Clerk. 224, 

| 225 

New Preſentation not neceſſary after 
Recovery in Opare Impedit, Ge. 
224 
'The King's Clerk not to be received, 
where the Church is ful}, till Reco- 
very. 218, Oc. 
Preſentation by the King under what 
Seal to be made. 91, Oc. 150 or 


+ 


1061 


Right without Title, how to be a- 

voided. : 2218, 219, Ge. 
Preſentation to Livings belonging to the 
Dutchy, under what Seal. 91, 92, 


1407 151, 220 

To what Livings in Value the Lord 
Chancellor preſents. 80, 81, 139, 
8 220, 222 


The King may preſent to Livings under 
the Value of 20 J. per Annum. 79, 
Fo 15 140 
Lord Chancellor preſents to Livings a- 
bove the Value, if void. 220, 222 
Difference between Preſentations made 
by the King, and the Lord Chancel- 
lor. | 220 
How the Value of the Livings to which 
the Lord Chancellor prefents ſhall be 
accounted. 80, B1, 220, (FC. 
The King miſtakes his Title, his Pre- 
ſentation is void, and where the King 
ſhall be ſaid to miſtake his Title. 
220, 221 

The King's Turn of preſenting not 
ſerved till his Clerk inducted. 115 
The King may preſent to a Church 
_ lapſed to any of his Predeceſſors. 
The King may revoke his Preſentation 
at any Time before Induction. 222 
The King cannot collate without prc- 
ſenting to the Biſhop. 31 
The King ſhall not preſent anew, where 
his Clerk hath loſt his Living by ill 
Pleading. 138 
'The King preſents upon Lapſe as ſu- 
preme Ordinary and Patron. 114, 
I16 


The King's Preſcntation by Reaſon of 


| the Temporalities of Biſhops in his 


Hands. 77 
Preſentation by the King without Right, 
when it ſhall make an Uſurpation. 
5A : 46, 47 
The King by his Preſentation ſuppoſeth 
a Right where he hath none, tis 
void. „ 
What Preſentations by the King make 
an Uſurpation. ibid. 
How the Church is to be ſupplied. till 
the King preſents. 108 
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The King prefents after the Tempora 
lities granted out of his Hands to a 
Voidance fallen before. 775 78 
The King preſents, the Ineumbent being 
made BIH¹oõ P. 178, Ge. 
The King preſents to Livings of Per- 
fons outlawed. 140, 291 
The King preſents upon Simony, and 
where the King's Right of Preſenting 
in ſach Caſe is loſt, 37, 42, 44, 73, 
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. 96, 97, Oc. 
The King preſents to Livings of Aliens 

after e found. | 106 
The King preſents Ratione Tapſus, 


having no Right, if Lapſe to the Or- 
dinary be thereby barred. 110 
Preſentation by the King of a Perſon 
diſabled by Law, void. 220 
Eccleſiaſtical Patron preſents one who 
is refuſed as inſufficient, he ſhall not 
preſent another 225 
Exccutors, where they fhall prefent. 
| 76, $4, 224 
One appoints by Will who his Execu- 
tors ſhall preſent. 94, 226 
One Joint-tenant, or Tenant in Com- 
mon, preſents his Companion. 125 
| | 221, 226 
One Joint-tenant, or 'Tenant in Com- 
mon, &'c. preſents alone, the Biſhop 
may admit or refuſe the Clerk. wh 
22 
Preſentation by one Joint-tenant, or Te- 
nant in Common, IF it ſhall put the 
others out of Poſſeſſion. 124, 125 
Church being void, the Advowſon is 


„ 


— >. 


granted over, who ſhall preſent. 243] 0 


Mortgagee of an Advowſon is paid off, 
the Church becomes void ; the Mort- 
gagee reconveys, who ſhall preſent 

to the Avoidance, ibid. 

Preſentation by one Joint-tenant alone 
makes Title for all. 125 


Lords preſent to Livings of their Vil- 


lains. 2 3 
Preſentation in Time of War void, and 


makes no Title. 122, 221 
Lapſe during the Archbiſhop's Viſita- 
tion, who ought to preſent, and to 

whom the Preſentation ſhall be made. 

al ob + bs 113, 151 | 
Where Preſentation by one Perſon ſha]! 
veſt a Right in another. 171, 72, 92, 


thereby full. 
hall prefent. 


Ineumbent having one Benefice un 


d, if the Church be 
| 33% 73 
Infant, 
pr wy 140 
Guardian marries one Co parcener, and 
preſents, in whofe Right it ſhalt be. 
| 73 
der 
Value accepts a ſecond, if the Patron 
may preſent. 545 4 
Incumbent in by Uſurpation dies within 
ſix Months, the true Patron may 
preſent. 122, 138, (5c, 
Patrons adviſed to preſent before ſix 
Months near expired, and for what 
Reaſon. | 109 
Patron preſents and dies, his Executors 
preſent another Clerk, the Biſhop may 
admit either. 76, Oc. 224 
Two Patrons ſeverally preſent one 
Clerk, how the Biſhop ought to ad- 
mit. 227 
ſurper preſents after Deprivation, and 
before Notice of it to tle true Pa- 
tron. | \ 404 
Grantee of the next Avoidance loſeth 
the Fruit of his Grant, where the 
Incumbent is made Biſhop. 92 
Compoſition to preſent in Turns made 
by Tenants in Common. 72 
Incumbent being convict of extolling 
foreign Juriſdiction, who ſhall pre- 
ent! 835 
Patrons muſt preſent upon Exchange of 
Benefices. e 
Where the Plaintiff after Recovery in 
ware Impedit may preſent without 
a Writ to the Biſhop. 296 
Corporation preſents by a wrong Name. 
= 475 

New. Preſentation not neceſſary after 
Jure Patronatus. ſ+ BIS 
Tenant in Dower to preſent to every 
third Turn, 75 
Husband and Wife, how they ought to 
reſent. 173, 76, 140 
Husband and Wife preſent jointly ha- 
ving no Right, the Wife gains no- 
thing. | I20 
If Husband, or Executors of the Wife, 
ſhall preſent to a Church void in the 
Lite of the Wife. 75 
If the Wife, or the Exccutors of the 


Lay-Man preſente 


If the Guardian, or Heir being 


73 18 


U 


96, 1 37 | 


Husband, ſhall preſent. ibid. 
3 Husband 


> tin. — — 


be ack . e * 1 
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Husband grants the third Turn, and 
dies, his Wife is cadowed, the Wife, 
not the Grantee, ſhall preſent to the 
"third Turn. Page 75 


What ſhall be a ſufficient Preſentation 
by the Grantee, of the next Avoid-| 
92, Cc. 


ance to ſatisfy his Turn. 
Simoniacal Preſentation by a Stranger, 


the Patron, and not the King, ſhall 


Mo reſent. : | 1 119. 120 
Where. a. Biſhop AE. preſent by Lapſe, 
_- pending a Luaxe Iupedit againſt him. 
i 258 
Biſhop dies before he takes the Benefit 
of a Lapſe, who ſhall preſent. 114 


Archbiſhop of Canterbury prefents to 


the beſt Living of every new Bi- 
ſhop, by. what. Law; how Option of 
ſuch Living is to be made, and 
waether the Archbiſhop. ef Tork hath 
the ſame. Privilege, 80, 81, Ofc. 


To what Livings of Papiſts, Gc. the 


_ Univerlitics ſhall preſent, and what 


Perſons they may not preſent. 98, 99, 
102 


Feoffment to Uſe before the Statute of 


27 H. 8. and after, who ought to 
preſent. 140 


Preſentation not to be recovered after 


{x Months Plenarty. 244 
What Means to compel the Patron of 
a Donative to prefent. 31, 32, 106 


Donatives preſentable, and how they] 


may become fo. I71 
Preſentation by a Stranger to a Dona- 
tive void. 


mendait. 201 


Deanery preſentable, &c. 170, 171, Ge. 


Chapel preſentable. 170, 251 
Pꝛoclamation. 


Proclamation for preventing . 


niſhing Immorality and Prophaneneſs. 


| 354, 355 
Proclamation of Briefs and Citations, 


@c. in Churches, an Abuſe. 356, 


Pꝛohibition. Vide Suggeſtian. | 


Prahibition to be granted ex debito Fur 
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I 20, 307, 308 
Difference between Preſentation and Com-| 


Prohibition, the King's, Writ, and any 
one may pray to have, it, Page. 43 
When to be granted after Conſultation. 
bald aj 4; LS ba 
Defendant in the Prohibition dies, the 
Executors may proceed till new Pro- 
hibition granted. id. 
If a new Prohibition be grantable up- 
on the ſame Libel, aftor an Appeal. 
| +24: OS 
Prohibition in a, Suit for Tithes, how 
to be had. "30 SIC 
To Suit for treble Value of Tithes in 
the Spiritual Court. 510, 596, 599 
Suit in Spiritual Court for a Modus, or 
upon a Cuſtom, when to- be prohi- 
bit d. (Chap. 54, 55, 56.) 586 
Where ſhall be to the Spiritual Court 
for the Coſts, as wel as for the 

| Principal. 581 
To Suit for a Penſion, when grantable 
or not. 58% 617, Ce. 
Prohibition, if grantable to Suit for 
Mortuary, 582, 617, 618 
Spiritual Court adjudging contrary to 
the Common Law, if Cauſe for Pro- 
hibition. 394, 588, 628 
FSuit in the Spiritual Court between 
Parſon and Vicar, no Prohibition. 91, 

| 200, 394, 591, 620 
Suit between Vicar and Impropriator, 
if Prohibition ſhall be granted. 581 
Prohibition to Suit for Tithes of a 
Mill. | 568 
'T 0 Suit for the Tithes of Rakings, and 
how the Suggeſtion ought to bo. 
542 
Parol Agreement to. diſcharge the 
Payment of Tithes during Life, if 
| Ground for Prohibition. 430 
If Prohibition ſhall be granted where 
the Spiritual Court bath proper Ju- 
riſdiction. 1 
Plea, that Tithes were truly ſet forth, 
refuſed in the Spiritual Court, a Pro- 
bibition granted. 538, 589 
Land barren or not, prohibited to be 


| tried in $ ritual Court. 579 
357 Suit for Dilapidations, not to be pro- 


Prohibition to ſtay Proceedings in the 


Spiritual Court upon a Spoliatic n. 
309 


ſtitiæ. . 43] 
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Spiritual Court awards Damages for 
ſtriking in the Church, Go. Prohibi- 
tion granted. _ ee 


Clerk removed by Judgment in 
Inpedit, and another inſtitute 


Prohibition ſhall be granted. 299 
Suits in Spiritual Court concerning the 
Titles of Advowſons, ſhall be pro- 
hibited. | 232 
Biſhop inſtitutes the Clerk of a Stranger, 
ending Duplex Ouerela, no Prohi- 


dition. 232, (FC 
If Spiritual Court proceed after In- 
duction, Prohibition ſhall go. 229, 
be | 232 


Where Prohibition ſhall go to ſtop a 
Duplex Querela. 232, Oc. 238 
Spiritual Court refuſing Proof by one 
Witneſs, if Cauſe for Prohibition. 
* 612, 629, 630 
Suit in the Spiritual Court for Diſtur- 
bance to Seats in Churches, when to 
be prohibited. | 382, 386 
Preſentes refuſed, and another pre- 
ſented, c. if the firſt libels againſt 
the ſecond in the ſpiritual Court, 
Prohibition lies 215, 225 
Prohibition to the Spiritual Court, if it 
ſhall be before Plea there pleaded. 
338, 630, 631 

Oath to be made of the Truth of the 
Suggeſtion before Prohibition grant- 
ed. | | 631 
Suit in the Spiritual Court to compel 
Pariſhioners to come to a Church 
united, Prohibition lies. 184 
Prohibition to the Spiritual Court up- 
on-Denial of a Plea of Simony. 43 
If Prohibition ſhall go notwithſtanding 
Variance between the Suggeſtion and 
Libel, or in the Proof of the Sug- 

| . 388, 599 
Where any Matter is prohibited by Sta- 
tute, Prohibition lies to any Court 
that proceeds contrary thereto. 622, 
| | | 623 
Prohibition to hinder Waſte. 43, 453 
Prohibition to Suit for cutting down 
Trees in the Church-yard, &c. 381, 
| = (gn WI 
Suggeſtion for obtaining a Prohibition, 
how and when to be proved. 598, 

| 599 


Suit in the Spiritual Court upon the 


Ache | 
, the]. 


firſt libels in the Spiritual Court, a 


Statute of 2 & 3 E. 6. for not ſet- 
ting forth of Tithes againſt an Exe 
cutor; no Prohibition lies. 2 357 
Piꝛoof. Vide Evidence. 
Purchaſer. 


Where the Purchaſer of an Advowſon 
is without Remedy by Uſurpation 
and Plenarty of fix Months. 135, 

136, 138 
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 Nuare Incumbzavit. 


Uare Incumbravit, where it lies; 
and what may be pleaded there- 
to, and in what County to be 
brought. 239, 240, 263 

If it lies after Writ of Error brought 

of a Judgment in Ovare Impedit. 

O 

A ſecond Quare Tycumbravit after the 

_ Plaintiff hath been nonſuited in a 
former. | 240 

The Effect of a Recovery in Onare In- 

cumbrapit. | 240 

Quare Incumbrazvit prevents Lapſe. 112 


/ 


Quare non Admiſte, 


Quare non Adimi ſit, When; it lies. 239, 
| 392, 303 
In what County to be brought, and 
what ſhall be a good Return or Plea 


thereto. 264, 303 
What to be recovered by Oxare nom 
Adimuiſit. | 264 


Judgment in Qare non Admiſit de- 
pends on the Judgment in the Oua- 
re Impedit. 257 


Quare Impedit. Vide Declara- 
tions, and Pleadings. 


Quare Impedit, where it lies, by whom 
'and for what. 233, 234. Chap. 22, 


4 


9885 | 23, Cc. 
Writs of Qyare Impedit, how to be 
framed, teſted, G . 248, 249, 252 
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What to be recovered by Judgment I 
N. 28 3, 284, 289, 292 
Onare Impedit a Writ of Poſſeſſion. 245 
"Lis of higher Nature, and of more ge- 


neral Uſe, than Darrein Preſent-| 


ment. | 242, 253 
When a Ozare Impedit ſhall be ſaid 
depending. 239 
What Days of Return in it. 270, Cc. 
What Proceſs in it. ibid. 


No Damages to be recovered in a Oua- 
re Impedit at Common Law. 235 
No QOmnare Impedit againſt the King. 
255, 291 

Who ought to join in the Writ, and a- 
gainſt whom to be brought. 253 
Where the Patron ought to be named in 
the Writ or not. 254, (FC. 
Who ſhall be ſaid Patron againſt whom 
the Writ ſhall be brought. ibid. 
Naming of the Patron, for whoſe Be- 
nefit. 5 256 
Ordinary named in the Writ, to what 
Purpoſe. 3 257 
Ordinaries anciently rarely made Par- 
ties in Care Iinpedit. 261, 262 
Plaintiff and Defendant when both 
Actors in Ouare Impedit. 277 
What Seifin ſufficient to bring a OQuare 
Jupedit. 245, 267 
Onare Impedit, in what County to be 
brought. | 263 
Age, Protection, (5c. not allowable in 
Ouare Impedit, &c. 271, 303 
Incumbent not named, ſhall not be re- 
moved by Ouare Impedit. 47, 219, 


256 


Onare Impedit abated for falſe Latin, 
Sc. the Plaintiff may have a new 
Writ. 248. (Fc. 

What ſhall be a Name ſufficient to de- 

ſecribe a Church by in a Qware Impe- 
dit. 251, Oc. 

Church have two Names, how the 
Ouare Impedit ſhall be brought. 252 

Declarations in Quare Impedit alledg- 
ing ſeveral Preſentations, if double. 

268, 269 

Preſentation of the laſt Incumbent, by 

whoſe Death the Church is void, if 
neceflary to be.alledged. 247 


_—— * 
The Effect of a Onare Inpedit 3 Page 


: 


* 


Quare Impedit by the King, by Reaſon 
of a Biſhop's Temporalities in his 
Hands, what Plea the Defendant may 
not plead. Page 78 

Quare Impedit upon the Incumbent's 
Accepting a ſecond Living under Va- 

lue. | 6 

Husband and Wife, if they muſt join in 

uare Impedit. n 

Where a Patron is not put to his Qzare 

mpedit. | 238, Gc. 

What Pleas Incumbents might plead at 
Common Law. 254, 274, Gc. 


Who ſhall be ſuch an Incumbent as to 
plead by the Statute 25 E. 3. c. 7. 254, 


275, 278, 280, (TC. 
Incumbent wrongfully put out by the 


| Ge. 
Compoſition by Fine to preſent by 
Turns, what Remedy thereupon. 238, 


C. 


Compoſition by Tenants in Common to 
preſent, when to be ſhewed in Cuare 
„ 72, 73 

Nonſuit or Diſcontinuance in one Qua- 
re Impedit, if Bar in another. 243, 

265, (FC. 

Judgment in one Quare Impedit, if Bar 
in another. 265, (FC 

Judgment in one Qyare Impedit, if Bar 
to another. ibid. 

There ſhall not be two 
dits, &c. of the ſame Diſturbance. 

| 242 243 

Darrein Preſentment brought pending 
a Quare Impedit. 243 

He that recovers in Quare Impedit, and 
removes the Incumbent, ſhall not 
have the Meſne Profits. 

The Biſhop's Refuſal to admit, and not 
the Diſturber's Preſentation, intitles 
the Patron to his Quare Impedit. 260 

One Coparcener recovers after Sum- 
mons and Severance, if it ſhall be in 
Right of both. 123 

To what Purpoſes a Church is void or 
full after Judgment in Quare Hiupedit. 

2095 Cc. 404 

One brings Ovare Iinpedit after the 
Church full of his Preſentation. 266, 

| 292 


| 
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King's Preſentee what Remedy. 218, 


Quare Impe- 


296 


Judgment 
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udgnient in Ouare Jupedlit puts all 
Perſons out of Poſſeſſion. Page 123 
What Judgment in OQpare ſuupellit fhall 
put à Patron out of de ibid. 
Executors bring Ouare Dupedit upon 

an AS Life of the Te- 
- ſtator. 7 76 
What Pleas the Ordinary may or ought 
to plead. 255, 256, 257, 271, 272, 


2811 


Ordinary maintained to be a Diſturber 


after Plea that he claims nothing but 


as Ordinary. 258, 272, 273, 286, 
„ e OT ee 808 
Where Preſentation by one Perſon ſhall 
make Title to another. 246, 247 
Ouare Impedit by Executors, how to 


be brought. 2245 
Onare Iiupedit of Church new erected 
before any Preſentation.  ' 246, 267 


Within what Time the Lord ought to 


bring his Opare Impedit upon an A- 


lienation in Mortmain. 123 


Opare Impedit by the Patron after fix 
Months, an Uſurper having preſented 


by Simon y 96, 97 
What Preſentations ſhall be ſufficient 


to make Title in Quare Impedit. 251, 


266, 267 


Diſturbance laid after Date of the Writ. 
1 258. 275 


The Defendant in Cuare Hupedit not 


to counterplead the Plaintiff's Title 
without making Title to himſelf. 267, 


JANES: 277, Oc. 
ware Impedit, how to be brought after 


Union. 186 
Omnare Tmpedit of a Vicarage. 249 
Ouare Impedit, if it lies on Preſentation 

to a Church appropriate. 245 
Onare Impedit of a Church in Males, 

where to be brought. 263 


Ovar Impedit not to be brought with- 


in Liberty or Franchize. 263, 264 


Quare Impedit by him that hath the 


Nomination, Gc. only, how to be 
brought. 90, 94, 249 


 Guare Impedit of a Chapel. 249 


Onare Impedit by a Chapter againſt 


their Dean. 1:1 - ua" 


Oware Impedit of a Donative, the Form 
thereof, &c. 240, 257, 258, 307 
OQuare Iinpedit prafentare ad medieta- 


tem, tertiam Partem, Goc. where it 


. Page 269 
Quare Impedit præſemtare ad Eccleſſam, 
where Right to a Moiety only. x 37, 
ape teig, 23% 1, 269 
Duare Impedit againſt a Sheriff for re- 

fuſing to. give Poſſeſſion of a free 
No Quare tImpedit or Darrein Preſent- 
ment at Common Law after the 


* 
* 


 Kecuſant, 


Popiſh Recuſants convict diſabled to 
_ preſent, &c. - 98, 99, (5c. 
Truſtees of Popiſh Recuſants diſabled 
to preſent. 102, 103 
Wi of Truſtee of Popiſh Recuſant 
preſenting without giving Notice to 
the Univerſities. 5 
Popiſh Recuſant before Conviction dif- 
abled to grant the next Avoidance. 


c * * 
Ou 


noo or may be. 136, 250, 251, 


11>. BY 
Fraudulent Grants made by Popiſh Re- 


cuſants are void. 101 
Preſentations of Popiſh Recuſants veſt- 


ed in the Univerſitics 98, (FC. 102, 


3 Ss. 
Preſentations made by Recuſants, if 
void or voidable, RE 
What Intereſt the Univerſities have in 


Recuſants Livings. 100, (FC 
What Intereſt Recuſants have in their 
Livings after Conviction. 99, Go. 
What Grants by Recuſants ſhall bind 
| the Univerſities. Loo, CFC. 
Recuſant not to leaſe his Advowſon 'in 

|... Truſt. g 99 
Where the King, and not the Univerſi- 
ties, ſhall preſent to Recuſants Li- 
vings. 100, CFC. 
Recuſant conformeth himſelf after a 
Right of preſenting is veſted in the 
| Univerſities. 100 
Perſons refuſing to make, repeat and 
ſubſcribe the Declaration according 
to Statute 1 V. & M. c. 26, diſabled 


to preſent, Gc. as Popiſh Recu- 

ſants. 102, CFC. 
Refuſal, Vide Jnfitution, 

3 *  Nela- 
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Relation; 


Relation a Fiction in Law, and ſhall 
not work a Wrong. 
To what Time Pardon ſhall relate. 59, 
601 

To what Time Acts of Parliament ſhall 
relate. $2 | 60, 516, (TC 


| Keleaſe, 


Relcals ot one Coparcener, Gc. to an 
Uſurper ſhall not prejudice his Com- 
panion. 247, 265 

Leaſe to Chantery Prieſt and his Suc- 
ceſſors, the Leſſor releaſes all his 
Rig ht to him and Succeſſors, what 
is NG by ſuch Releaſe. 372 


The King releaſeth to an Uſurper, if“ 


void. 127, Oc. 
Releaſe to the Patron in Time of Va- 
cation, to what Purpoſe good. 403 
Releaſe of all Right to Land will not 
extinguiſh Tithes. 503 
Grantee of the next Avoidance cannot 
accept a Releaſe of the Advowſon. 
110 

Releaſe from one e to ano- 
ther, where goo 94 


a 


Remitter. 


Where. one ſhall be remitted to an Ad- 
vowſon after Uſurpation. 138, 139 


Rent, 


Out of what Things a Rent may be re- 
ſerved or not. 443, 478, Oc. 
Rent which ſhall not be incident to 
the Reverſion. 443 
What Remedy ſor Rent reſerved out of 
a Fair, or other ſuch incorporeal 
Thing. 443, 478 
Rent, how to be reſerved b Eccleſi- 
aſtical Perſons in their Leafes. 450 
Biſhop reſerves Rent payable to the 
Dean andChapter in Vacation of the | 
Biſhoprick, void. 411 


Rent reſerved payable at the wihal | [rt 
Feaſts during the Faun; or ten Days 
alter. „„ wd 3103610 800: 


| 


1 —— 
—— — 


268 - 


| 


Leaſes by Colleges, what Rent to be 
reſerved thereby... Page 453, 454 


Where the uſual Rent ſhall be ſaid to 
95h Oc. 


be reſerved or not. 
Accuſtomed Rent, what mall be Laid 
to be ſo, where differents Rents. have 
been reſerved on ſeveral Leaſes: 450 
Rent reſerved by concurrent Leaſes, 
when it becomes payable. | 438, 439 


Replication, 


An inſufficient Plea may be ak good 
by the Replication. 275, 276 
Plaintiff by Replication maintains the 
Biſhop a Diſturber after Plea that he 
claims nothing but as Ordinary. 258, 


272, 273, 286, 2875 294 
Vequeſt. Vide Notice. 


Reſidence and Non-reſidence. -/ 
. (Vide Chap. 37. Pag. 362 to 371. 3 


What ſhall be ſaid Non-reſidence or not: 
3665 367 

What ſhall excuſe from Reſidence. 
367, &c. 

What beneficed Perſons may be non- 
reſident. 362, Cc. 


Non-reſidence, how puniſhed. 362, 353 


Biſhops, if required to reſide, and by 
what Law. 368, F <4 

What ſhall be Non-reſidence to avoid. a 
| Leaſe, and how to be pleaded. 456, 


4575 (FC. 


Every Parſon intended reſident upon 


his Benefice. +1) £290 
Sixty Days Abſence by. Perſons pre- 
ſented by the Univerſities to Livings 
of Papiſts, Gc. makes the Livings 


void. I03, 104 
Qualitied Chaplains, if they may be 
non-reſident without Diſpenſation. 
367, Cc. 

[Information er 8 dence, how to 
be brought. 369, 370 


Two Informations for Non - reſi dence, 
brought at the ſame Time for the 
tame Offence. 7 


Keſig⸗ 
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Reſignation. 
Reſignation, how to be made, to whom, 
and by what Words, (Chap. 4. per 


totum, & vide 39, 40, Cc.) 
Reſignations, why to be made to the 


Ordinary, G ' 5 31, 32 
Reſignation to the King, Ge. 30 
Corrupt Reſignation, how puniſhed. 3 2. 
5 33 


Reſignations conditional, when good. 30 


Reſignation not effectual till accepted. 
| | 7 
Patrons muſt preſent upon Reſignations. 
| | | | 30, 31 
Biſhop cannot reſign to the Dean and 

„ 31 
Evidence to prove a Reſignation. 32 
Reſignation-Bonds held good, but the 


ill Uſe of them reſtrained. 40, 41 
Reſignation after Inſtitution and before 


Induction. 31, 32 


Reſignation of a Donative. es > 
Incumbent after Recovery in Quare Im- 
pedit may reſign. | | 296 
Reſignation of Donatives, how to be 
made, 31 
Reſignation of Donative to the Patron 
and a Stranger, or to one Patron on- 
ly. ; ibid. 
Keftitution.' 


By what Words Advowſons will paſs 


from the King in caſe of Reſtitution. | 


| | | 88 
To what Preſentations a Perſon outlaw- 


ed ſhall be reſtored upon Reverſal of| 


the Utlawry. 105 
What is comprehended under the Word 
[1ſes] in the King's Reſtitution. 94 
Return, Vide Writ to the Biſhop. 


What ſhall be a good Return to a Qare 


nom Admiſit. 303 
What ſhall be a good Return to a Writ| 


directed to the Ordinary upon Reco- 
very in Quare Iupedit. 299 


Archbiſhop returns upon a Writ, Oc. | 
bent in Poſſeſſion. 


Scire Facias upon an Agreement by Fine 


that 'tis not within his Juriſdiction. 
297 


Biſhop fined, if he make a bad Return. | 


299, 300, 303 


Revpocatton. 
Preſentation revoked. Page 221, &. 
Where the King may revoke his Preſen- 

tation, and what ſhall be ſuch Revo- 
cation. ibid. 
Notice that the King has revoked his 
Preſentation, if neceſſary. 223, 225 
Lord Chancellor, (5c. if he may revoke 
his Preſentation. | 225 
If Inſtitution may be revoked, and by 
what Act. 222, 223 
Death of Patron, if it revoke the Preſen- 
tation. 35s A 224 
What Patrons may revoke their Preſen- 
tat ions. | 21, 223 
Mandate to the Archdeagon to make In- 
duction revoked.. 2 


Sacrament. 


HE Miniſter's Power in admitting 

or refuſing of Perſons to the Sa- 
crament. RO I: \ i 3 
The Miniſter's Duty in adminiſtring the 
Sacrament. l ibid. 
Canons for the more regular Admini- 
ſtration of the Sacrament. 215, 216 
A common Error in ſome Perſons re- 
ceiving the Sacrament to qualify them 


for Offices. f 216 
Sacrament to be adminiſtred to the Sick. 
217 


How many Perſons to be preſent at re- 
ceiving the Sacrament. 


Notice to be given of adminiſtring and 


receiving the Sacrament. 217, (5c. 
Sacrilege. 
Sacrilege, what. 390 


Scire Facias. 
Scire Facias by the Party that recovers 
in Cuare Impedit, againſt the Incum- 
292, 299, 300 
298, Gc. 
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to preſent by Turns. 
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Seats in Churches. Vide Church. 
; Seeiſin. 


Preſentation the only Seiſin of an #Ad- 
vowſon. n Page 277 
Seiſin of an Advowſon once had not de- 
feated by Uſurpation. 137 


Sequeſtration. 


Sequeſtration of a Bcnefice by reaſon of 
the Incumbent's offending againſt the 
Statute of 13 Elis. 422, 4234 457, Gc. 

Sequeſtration of an impropriate Parſo- 
nage for not repairing the Chancel, 

| 88 

Ordinary may ſequeſter the Profits of 

the King's Chureh till he preſent. 77, 


8. 108 


Profits of Church to be ſequeſtred where| 


the Title is in Controverſy, 309 

If they, who are to receive the Profits 
of a Church by Sequeſtration, may 
ſue for them, it detained, 408 
If the Sequeſtrators ought to Pay, Cc. 
the Profits received to the Ordinary. 
1 | ; 408, 409 
Profits not diſpoſed of to be reſtored in 
Specie after Sequeſtration taken off. 

| | 309, Sc 5 
What Remedy againſt the Sequeſtra- 
tors, ec. ; | tbid. 


Profits of the Church ſequeſtred where 


the Incumbent is abſent above eighty 
Days in one Year; 3 422 


Simonp. 


2 Pag. 48, 97. 
Simoniacal Contract, how it may be 
made; 33, Oc. 
Clerk preſented ſimoniacally without his 
Knowledge, if diſabled to hold that 
Living. 44, 46 
Simony in taking Orders. 48, 145, 146 
In Admiſhon, Inſtitution, &5c. 47 


Oath againſt Simony, if to be taken. 


| TH e 
Forfeiture for Simony. 42, 43, 44, 146 
Clerk how diſabled, by taking Orders 

Simoniacally. 95, 96 


Who ſhall preſent, where the Incum: 
bent obtained Orders Simoniacally. 


| Page 145, 146 

To what Purpoſes a Church thall be ſaid 
full by a Simoniacal Preſentation. 42, 93 
Church, to what Purpoſes void by Si- 
mony. 42, 405 
Simony makes Admiſſion, c. void. 113 
f 8 46, 48, 405 

Bonds given upon Simoniacal Contracts, 
if void. | 45 > 
Simony not to be diſpenſed withal. 44 
Bonds to reſign, if Simoniacal. 39, Oc. 
How ſuch Bonds are accounted of in the 
Court of Chancery. ibid. 
Bond that the Clerk ſhall reſide, not Si- 
moniacal. 9 
Bond to pay ten Pounds ycarly to Z 14 
Son or Widow of the laſt Incumbent; 
© SWnody..-;- ::-/ >. 8 38 
Averment, if allowable, and where neceſ- 
ſary to make Bonds Simoniacal. ibid. 
Simoniacal Contract made, and afterwards 
the ſame Perſon preſented gratis. 43 
Simony to buy the next Preſentation, the 
Church being void. 1 
To buy the next Preſentation, the In- 
cumbent being old or ſickly. 34; 35 
Simony, where the Clerk and Patron are 
ignorant of it. 37, 44 
Simony, in the Father by purchaſing the 
next Preſentation for his Son. 35, 44 
To procure the Grantee of the next A- 
voidance to ſurrender his Grant, and 
the Grantor to preſent a certain Per- 
ſon. 34, c. 


One buyeth the next Preſentation with 


Intent to preſent J. who is preſented 
acccordingly, if Simony:  , 35 


Covenant on Promiſe, in Conſideration 


of Simony. Vide Chap. 5. per totun 


he will marry his Daughter, c. will 
procure him to be preſented, if Simo- 
ny: 3 36, 37 
How the next Preſentation may be 
bought to prevent Simony. 36, 37 
Advowſon bought, pending a Ozare Iin- 
Pedit, if Simony. | 3 
To buy the next Preſentation, the Church 


—_— 


ney when the Church is voidg&Simo- 
ny. DT „. 
Forfeiture of double Value of the Church 


accounted. 
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44 
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being full, to pay the Purchaſe-Mo- . 


for Simony, how the Value is to be 
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If the King may prefent upon Simony. 
«1 ame ©. Page 42; 44, 46, 96 
Where the King hath loſt his Turn by 
not preſenting for Simony. 96, &c. 
Simoniacal Preſentation by a Stranger, 
the Patron, and not the King thall 
preſent. 96, 120 
Pardon will not enable a Simoniſt, but 
diſchargeth the Forfeiture only. 4 
eve; 


Nomination in one, Preſentation in ano- 


ther, the Simony of the one ſhall not| 


forfeit the Right of the other. 96 
Simony diſables the Party from having 
that Living. 44, 45 
Simoniſt continues in Poſſeſſion by Aſſent 
of Parties after Judgment againſt him, 
how he may be removed. 43 
No Acceſſaries in Simony. 46 
Simoniacus and Simoniace Promotus. 
| | 423 45 

| Statute againſt Simony, extends to Do- 
natives and Churches of the King's 
Incumbent. 417 


Sundays, ac. (Vide Pag. 637.) 
Spoliation. 


Spoliation, where it lies, and againſt 

whom. 8, 30, 198 

How tried, c. 6 
Statutes. 


Statutes to what Time they ſhall relate. 


3 505, 516 
No Statute till the King's Aſſent. ibid. 
Statutes to be expounded according to 
the Meaning of the Law-makers. 99 
Affirmative Statutes take not away the 
Common Law. 184 
Statutes which are to be read in Churches. 
Where the King ſhall be bound by a Sta. 
tute, or not. 108, 134, Ge. 9h 
c. 
Statutes which give Recuſants Livings 
to the Univerſities, are private Sta- 
tutes. | 100 


— 


Stat. 5 Elis. for tranſlating the Bible in- 
to the Je Tongue, is a private Sta- 
8 2 | - 22 

Private Statutes muſt be pleaded, or the 

Judges will not take Notice of them. | 

Ioo 


| 


Statute miſrecited, makes a Plea vitious. 
bi i RIGHT USD ag 
Statutes which begin with Perſons of an 
inferior Rank, not to be extended to 


' thoſe who are ſuperior. 420, 535, 


. | 536, Oc. 
Where Matter is prohibited by Statute, 
Action lies for doing of it contrary to 
the Statute, though no Statute be gi- 
Ven, - 341 


Stat. Tempoze Regis H. z. 


9 H. 3. c. 5. Temporalities of Biſhops, 
Sc. how to be uſed in the King's 
Hands. | 411 

9 H. 3. c. 36. No Lands to be given in 
Mortmain. 374; 375, Oc. 

52 H. 3. c. 12. Concerning Proceſs in 
Luare Impedit, &c. 270, 287 


Stat, Tempoze Regis E. 1. 


7 E. 1. Of Mortmain. 375, Ge. 
13 E. 1. c. 1. Of Donis Conditionalibui. 
2 | | 83 

13 E. . c. 5. Of Advowſons, c. 123,1 36, 
238, 261, (Fc. 276, 277, 292, Ofc. 294 
What Perſons relieved by the ſaid Sta- 
1 137, 13 133 
What Feme Coverts relieved by the ſaid 
Statute. 1 
What Heirs relieved by the ſaid Statute, 
and how. 131, 132 
What Spiritual Perſons relieved by the 
ſaid Statute, and how. 134, 135 
What Reverſioners relieved by the ſaid 
Statute. 132 
13 E. 1. c. 32. Of Mortmain. 376 
13 E. 1. c. 30. Judgment in ce Im- 
Pedit, &c. to be given by the Juſtices 
of Niſi Prius. 283, 284, 301 
13 E. 1. De Circumſpecte Agatis. 3 8, 
A, Bi Go 
35 E. 1. Ne Reflor proſternat arbore 
in Coameterio. — JGT 


Stat, Tempoze Regis E. 2. 


9 E. 2. c. 5. No Prohibition where Tithes 


are demanded of a new Mill. 566 
9 E. 2. c. 8. Clerks in the King's Service 
to be diſcharged of Reſidence. 369 


4 1 . 9 E. 
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9 E. 2. c. 13. Exainimatient of Clerks pre- 
ſented. to Benefices, belongeth to the 
Spiritual Judge. Page 212 

17 E. 2. e 

to prejudice the King. 


the Vacation, 157 BI 
17 E. 2. c. 15. Advowſons, (5c. not to 
paſs from the King without ſpecial 
Words. 88 


Stat. Tempoze Regis E. 3. 


4 E. 3. 
Action of Treſpaſs for a Wrong done 
to their Teſtator. 77. 245, 596 

14 E. 3. c. 4, 5. How the Temporali- 
ties of Biſhops ſhall be uſed in the 
Time of Vacation. 411, Oc. 

18 E. 3. c. 3. Prelates, &c. not to pur- 
chaſe Lands in Mortmain. 374 

18 E. 3. c. 7. No Scire Facias to be a- 
warded againſt a Clerk for Tithes. 

5755 & C. 


25 E. z. c. 1. The King not to preſent | 
to a Church in another's Right, by. 
Title fallen in Time of his Progeni-] 


tors. 115 
25 E. 3. c. 3. Where the King preſent- 
cth to a * in another's Right, 
his Title ſhall be examined. 218 
25 E. 3. c. 7. Ordinaries, (5c. may coun- 
terplead the King's Title. 
278, 280, 281 

11 . Of Proviſors. 1 
45. E. 3 c. 3. Prohibition to a Suit ho 


the 1 hes of Silva Cædua. 
58 4 . No Prohibition ſhall oc 


2 is 7 Conſultation duly grant- 
8 604, or 605 
CO Th 1s &e $+ None ſhall arreſt Prieſts, 
c. doing Divine Service. 340 


Stat. Tempoze Regis R. 2. 


1 R. 2. c. 14. In an Action for Goods ta- 
ken away, the Defendant makes Ti- 
tle for Tithes. 637 

1 R. 2. c. 15. Penalty for arreſting Prieſts 
doing Divine Service. 340 

13 R. 2. c. 1. The King's Profentes not 
to be received, until he hath recover- 


ed by Law, % "BY 8 


1 


Lapſe of ſix Months; not 


108 
7 E. 2. c. 14. The King to have the 
'"Efokiats of Biſhops "Tenants, during] 


7. Executors ſhall have Yn! 


2735 27453 


| 
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1 2. c. 5. Aſſurance of Lands to 
certain Perſons; Oc: adjudged Mort- 
main. Page 376 
t5 R. 3. 0:6. In Appropriation of Benc- 

neos, Proviſion to be made for the 


Poor, and the Vicar. r. 193 
Sat. Tenip0z0 Regis H 4: 

2 H. h; c. 4. penalty is ourchall ing Bulls 

to be VR of 'Tithes. 28 


4 H. 4. c. 12. In l of Bone- 


fices, Provifion to be mado for the 
Poor and Vicar. 193, 194 
4 I, 4. C. 22. Remedy, where by the 
King's ta any Incumbent is 
put forth 219, Ce. 
7 H. 4. c. 6. The Penalty of him that 
purchaſeth a Bull to be diſcharged of 
Tithes; | 528 


I H. 5. c. 7. Frenehmen, Gc. diſabled 
to have Benefices in Euglaud. 213 


Stat. Tempoze Regis R. 3. 


i R. 3. c. 1. All Acts made by or againſt 
Cell Y que uſe, to be good, &c. 140 


Stat. Tempoze Regis H. 75 


H. 5. c. 10. Coſts, Ge. awarded to 
the Plaintiff, if the Defendant ſue a 
Writ of Error. 105, 307 


Stat. Tempoze Regis UI. 8. 


6 H. 8. c. 15. Second Letters patents 
making no Mention of the Firſt, made 
void. 2223 225 
21 H. 8. c. 6. Where Mortuaries ought 
to be paid, and for what Perſons, (5c 
368, 576, 584 

21 H 8. c. 13. Againſt Non-relidence, 
362, G. 

21. H. 8. c. 13. Spiritual Perſons abridg- 


king of Farms, c. 7, 9, 12, 1% Cc. 

J37. 358; Cc. 361, 362, Oc. 367, 

How the ſaid Statute is to be expounded. 
| 7, 9, 13, 20, 21, 23, Gr. 


The 


ed from Plurality of Livings, and ta- 


ha — a * 
1 rr 32 r — * . 
2 > <p 2 EE — on tet... a — EIN 
— = 8 . * — "GS af” - » 


* FIN 
44 A ͤ ny a. 
& * N . 


* — "Wc: 
* o —ͤ—P4ôñ — — 
- 


28 . 8. Pi 


"The 7 LE 


2 


— a0 noc%eae rr — „ 


135 23 
the Dipceſe; wherein they inhabiti 611 


23 H. 8. c. 10. Feoffments of Lands to | 


* Uſe of a Church, ſhall be void. 


377, 378 
25 H. 8, c. 16. What Perſons may have 
a ONT: NOI: with Cure. 14, 


15, 21, 363 


250 E. 8. 6. 19. of Eccleſiaſtical * Juriſ- 
diction, Appeals, Ge. 16, 17, 56 


25 N 8. c. 21. Of Revival. 20 


26 H. 8. c. 3. For the payment of Firſt 


Fruits, Goc. 4 175 
26 i. 8. c. 14. of Biſhops n 
21 
26 H. . C. 15. What Duties Spiritual | 
Men in Richmondſbire ſhall take af- 
ter the Deceaſe of any Perſon. 571 
26 H. 8. c. 17. Fermors of Spiritual Per- 
. _- not to pay Firſt Fruits, &c. 176 

7 H. 8. c. 8. When Spiritual Perſons 
i not pay Tenths. „ 44% 

7 H. 8. c. 10. Of Uſes. 140, 245 
by H. 8. c. 20. Tithes to be paid accord- 
ing to the Cuſtom of the Pariſh. 
J 576, 600, 610, 614 

27 H. 8. c. 28. Monaſteries under the 
Value of two hundred Pounds per An- 
uum, given to the King. 516, 526 
28 H. 8. c. 11. Profits received during 
the Vacation of Benefices, to be reſto- 
red to the next Incumbent: 1775 40 I, 
When by the ſaid Statute the Year for 
Payment of Firſt Fruits ſhall begin. 
Seki OI 

13. Non- 4} by reaſon | 
of Study 1 in the Univerſities, reſtrained. 
64 

58 H. 8; c. 16. of Diſpenſations, Ge. 


17 
eyes f $i 6. 13. [Manabterics diſſolved, 
"and: their Lands given to the King. 
2 518, 519, 526, Sc. 529, Ge. 


2 32 H. 8. c. 7. How Tithes ought to be 


paid, and how to be recovered, if not 


paid. Nee 578, 584, 600 
32 H. 8. c. 24. The Lands, OC. of 
St. John's of Fernſalem veſted in the 
King. 533, 534 


0 The ald Tse is en LawiPage | 
* .»740 4 D. 2. 0 141 
| Ka H. 8. c. 9. For citing per ons out of 


| 3 HI. 8. c. 28. Leaſes to be made by 1 72 
4 


-Perſoiis ſeiſed in the when of their 
Churches, &c. Page 90, 415, 416, 463 

32 H. 8: c. 36. Of Fines. 84 
33 H. 8. c. 27. Leaſes of Hoſpitals, Ge. 
Sood with Conſent of the major Part. 


466 
3 ; H. 8. c. 28. Non- reſidence of certain 
Chaplains diſpenſed with. 366 


34 & 35 H. 8. c. 19. Concerning Pay- 
ment of Penſions, Proxies, Gc. 572 
37 H 8. c. 2. Ot Firſt Fruits, ©, 177 
37 H. 8. c. 4. Chantries, Gc. veſted in 
the King. = 35 
37 H. 8. c. 21. Concerning the Union 
of Churches. 1803 181, 184 
37 H. 8. c. 12. Concerning Payment of 
Tithes i in London. 488, 489, 493 


Stat. Tempoze Regis E. 6 6, 


1 E. 6. c. 1. Penalty for unreverent 
ſpeaking againſt the Sacrament, Gc. 


316, 336 
1 E. 6. c. 14. Chauntries given to the 
King. 535 


* E. 6. c. 13; In what Manner 
Tiches ought to be paid. 488, 528, 

536, 560, 564, 565, 571, 586, Ge. 
598, Gc. 614, 623, 632, Ge. 

When the ſaid Parliament commenced. 

587 

2 & 3 E.'6. c. 20. Concerning the Pay- 


ment of Tenths. 3 
Which Days Rall bo 


5 & 6 E. 6. c. 
85 Holy-days, Ge. and if in Force. 3 23, 
326, 328 
5 & 6 £.6. c. 4. Penalty for ſtriking or 
drawing a 1 in the Church or 
Church-yard. ö 


Stat. Tempoꝛe Regis & Regine 
| Phil. & Mariæ 


1 M. c. 3. Penalty for diſturbiag Preach- 
ers, and Miniſters in the Church, 342, 


C. 
2 & 3 N. 85 M. c. 4. Repealing ſeveral 
3 of H. 8 


relating to Firſt 
Fruits, Go. 19, 177 
4 & 5 Phil. G Marie, c. 1. Confirma- 
tion of Letters Patent, G. 88 


1 Stat. 


Stat. Tempoze Regine Eliz. 


1 Eliz. c. 1. Ancient Juriſdiction re- 

ſtored to the Crown, Oc. 53, 174, 
3 Page 336, 339 
1 Elia. c. 2. For Uniformity of Prayer, 
Sc. 310, (Fc. 321, 323 


1 Elis. c. 4. Repealing of 2 & 3 P. & 


N. c. 4. 19, 177 
1 Elig. c. 19. Leaſes and other Aſſuran- 
ces of Biſhops Lands reſtrained. 85, 
128, 417, 419, 429, 474, 477, 479, 
| 502, 529 
5 Elia. c. 1. Aſſurance of the Queen's 
Power over all Eſtates. 143, 337, 


30 


5 Elis. c. 5. Statute for tranſlating the 
Bible into the Velſb Tongue. 212, 


213 


5 Elis. c. 5. Preaching, Oc. that the 


eating or forbearing to cat Fiſh is of 
Neceſhity. 339 
13 Eliz. c. 10. Leaſes by Eccleſiaſtical 
Perſons, and the Expoſition of the 
ſame. 85, 128, 399, 419, (FC. 429, 
43274, 477, 478, 529, 536 

13 Elia. c. 10. Deeds of Gift, by Spi- 
ritual Perſons to defraud their Suc- 
ceſſors of Remedy for Dilapidations. 

| 86, 399 


13 Elis. c. 12. Reformation of Diſor- 


ders in the Miniſters of the Church. 
1133,51, 52,6173, 143, 158, 170, 335 
13 Eliz. c. 20. How long Leaſes of 
Eccleſiaſtical Benefices, ſhall continue 
in Force, Go. 456, Cc. 461 
This Statute a general Law. 460 
14 Eliz. c. 11. Concerning Leaſes by 
Eccleſiaſtical Perſons of Houſes in Ci- 
ties, &'c. and Leaſes made by them 


to their Curates, (5c. 421, 423, 426, 
Cc. 437, OC 457, Oc. 
14 Eliz. c. 11. Concerning Bonds and 
Covenants given to enjoy Leaſes, and 
of Leaſes made by Curates. 458, 40 

C. 

The ſame is a general Statute. 421 
14 Elis. c. 11. Money received for Di- 
lapidations, how to be employed. 399 
15 Fliz. c. 12. Of ordaining Prieſts, Cc. 
148, 261 

18 Eli. c. 6. Concerning College Leaſes. 
e e 


Te TABLE 


18 Eliz. c. 7. Clerks convict having had 


their Clergy to be delivered without 
Purgation. 
18 Elig. o. 11. Concerning Leaſes by 
Spiritual Perſons. 422, Cc. 437, Gc. 


This Statute a general Law. 424 


27 Eliz. c. 5. Judgments to be given at- 
ter Verdict, (5c. notwithſtanding any 
Defe& in Proceſs or Pleading. 274 


29 Elia. c. 6. Certain Aſſurances made 


by Recuſants to be void. 100 
31 Eliz. c. 6. Of Simony, and the Ex- 
poſition of it. 32, 33, 34, 70 46, 48, 


96, OC. 145, 217, 405. 


39 Eliz. c. 7. 9. 8. Of Church Leaſes. 
424 


Stat. Tempoze Regis Jac. . 


1 Jac. r. c. 3. Aſſurances made to the King 
of Biſhops Lands, void. n 

3 Zac. 1. c. 1. Concerning the Powder- 
Treaſon. 3349 

3 7ac. 1. c. 4. For the Diſcovery and 
Repreſling of Popiſh Recuſants. 100, 
143 

3 Fac. 1. c. 5. To prevent Dangers which 
may grow from Popiſh Recuſants. 98, 
99 

21 Fac. 1. c. 16, Of Limitations. 429, 
| 636 


Stat. Tempoze Regis Car. 2. 


2 Car. 2. c. 14. For a perpetual Anni- 
verſary Thankſgiving on the 29th Day 
| of May. 339, 349, 350 
13 Car. 2. c. 12. Of Eccleſiaſtical Juriſ- 
diction. 18 
13 Car. 2. c. 12. Concerning the Oath ex 
Officio. | 114 
14 Car. 2. c. 4. Of the Uniformity of 
Prayer. 49, 142, 146, 152, 157, 170, 
171, 207, 174, 310, 314, 70 321, 322, 


435; 


14 Car. 2. c. 25. Rents and Sums of Mo- 
ney granted for Augmentation of poor 
Vicarages, confirmed, | 398 

15 Car. 2. c. 6. For Explanation of Part 


of the Act of Uniformity. 209. 


17 Car. 2. c. 3. For Uniting of Churches 
in Cities, G. 182, 185, 379, 395 
22 Car. 2. c. 11. For Rebuilding the 
City of London. 23 B 4 
PpPPPP 22 & 


Page 54 
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ſons; c. in the Pariſhes, of the City 
of London, burnt by the late dreadful 
Fire. Page 495, 496, Oc. 
29 Car. 2. c. 3. Of Frauds and Perjuries. 
i432, 433, 440, 442 
29 Cr. 2. c. 7. For the better Obſer- 
vation of the Lord's Day. 341 


29 Chr. 2. c. 8. For Confirming, Gc. 


Augmentations made to ſmall Vica- 
rages. 395, 396, Ge. 


Stat. Tempoꝛe Regis W. E Regine M. 


1 W. & M. §eſJ. 2. c. 2. Againſt aon ob- 
ftante's. 368 
1 V & NI. S$efſ. 1. c. 8. For abrogating 
the Oaths of Supremacy, (5c. and ap- 
pointing new Oaths. 140, 147, 154, 174 
1 V. & M. c. 16. Simoniacal Promotion 
of one Perſon, may not prejudice ano- 
ther, Cc. 97 
1 V & M. c. 18. Againſt diſturbing any 
Congregation in Time of Divine Wor- 
hip. N 348 
1 N. & M. c. 18. For exempting Prote- 
ſtant Subjects from the Penalties of 
certain Laws. 147, 312 
1 & M. He. 1. c. 26. To veſt in the 
Univerſities the Preſentation of Bene- 
fices belonging to Perſons refuſing to 
ſubſeribe the Declaration, c. 102, 
370 
3 & 4M. & M. and 11 & 12 V. 3. C. 16. 
For the better Aſcertaining the Tithes 
of Hemp and Flax. ... 553 
4 & 5 M. & M. c. 12. Pariſhioners of 
Churches united, to contribute to the 
Repairs and Ornaments, Gc. of 
Churches to which they are . 
5 & 6 V. & M. c. 21. Of Duties be 
Parchment, G c. 1 
6 25 13 15 For the more effectual 
Suppreſſing prophane Curſing and 
Swearing. | | 350, (Fc. 
7 & 8 V. z. c. 6. For the Recovery of 
mall Tithes. 605, 606, Ce. 
7 & S M,. z. c. 27. For better Security of 
his Majeſty's Perſon, F 
7 & 8 M. 3. C. 34. That the ſolemn At- 
fir mation of Quakers ſhall be accepted 
inſtead of an Oath. Io 


c. 37. For the Encourage- 
ment of charitable Gifts and Diſpoſi- 
tions (in Mortmain.) Page 379 

8 & 9 V. z. c. 11. Coſts given in Action 
for not ſetting out Tithes. 597 

to & 11 . 3. c. 15. For the continuing 

the Act for the more eaſy Recovery 

of ſmall Tithes. 509 


Stat. Tempoze Anne Regine. 

2 & 3 Anne. c. 2. Firſt Fruits and Tenths 
given to the Queen for Augmentation 
of poor Livings. 178, 396 

2 & 3 A471. c. 11. For erecting a Cor- 
poration, and ſettling Tithes, 75. 178 

5 Anz. c. 24. Small Livings augment- 

ed by a Diſcharge from Firſt Fruits 
and Tenths. 178, 179, 396 

6 Aun. c. 27. Several Benefices diſcharg- 
ed of Tithes. 179 

7 Ann. c. 18. Of preſerving Patrons 
Rights to Advowſons. 71, 74, 131 

12 473. Sell. 2. c. 12. For Augmenta- 
tion to ſinall Vicarages, 0c. 209 


Subſcription. Vide Articles. 
Suggeſtion. Vide Pzohibition. 


Suggeſtion to have a Prohibition, how 
and when to be proved, and by what 
Witneſles. 588, (Fc. 


j 


Six Months for proving a Suggeſtion, 


| how to be accounted, _ 603 
: Coſts, Gc. for not proving a Suggeſtion, 
when to be given, and how. 588 


Summons and Severatice, 


[Symons and Severance, where it ſhall 
| be. 253, 265, 304 
Judgment for an Incumbent ſevered to 


be reſtored. 305 
Summons in Qare Impedit, how to be 
made, 270 


Where a Writ of Deceit lieth upon a 
Summons unduly returned, (5c. ibid. 


"Sundays, Vide Yolydays. 


Superledeas. 


Writ of Error if Superſedeas to the En- 

quiry of Damages after Judgment in 

Luare VIinpedit. 305, * 
1 


- Surplufage, 


Pleading an Advowſon granted by Deed, 
mentioning the Deed is Surpluſage. 
89 

Surrender. 


Surrenders in Deed, and in Law. 439 
Acceptance of a, voidable Leaſe, Surren- 

der of a former good Leaſe. ibid. 
Acceptance of a new Leaſe at a Day to 


come, is a preſent Surrender of the 


R 439 ibid. 
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If Writ of Error be Superſedegs to a Writ| 
awarded to the Biſhop, Page 305, Cc. 


„ — 4 


Tenant in Tail, 
"Tenant in Tail, by what Means he may 
grant an Advowſon. © Page 83 
Tenant in Tail grants the next Avoidance 


able. 2073 - © $3, 84 
Tenant in Tail grants the Nomination of 


a Clerk by Fine, if the Iſſue be there- 


by bound. 
Tenant in Tail, and his Heir apparent 
join in the Grant of an Advowſon. 83 
Tenant in Tail grants to the Uſe of him- 


{elf and Wife, &c. void as to the Wife. 


An Infant, if he may ſurrender. 439, [Tenants in Tail, how relicved by the 


| | 40 | 
Acceptance of a lefler Term, Sate 


of a greater. | 439 
Leflec of an Advowſon accepts a Preſen- 
tation from his Leſſor, is a Surrender 
of his Term. 107 
Leſſee of an Advowſon grants the next 
Avoidance, if any happen during the 
Term, and then ſurrenders. 85 
Surrender to an Ecclcfiaſtical Perſon, 
whereby a new Leaſe is to be made, 
ought not to be conditional. 439, 440 


2 


Taxes. Vide Incumbents. 
Tenants in Common, 


FT" Enants in Common of an Advow- 
3 1 | 85, 86 
Tenants in Common of a Seat in 

a Church. " "4 
Tenants in Common of a Seat, cannot 
preſcribe jointly in an Action concern- 
ing it. 3 ibid. 


Preſentation by one Tenant in Com-| 


mon, or Jointenant alone, if it ſhall 
put the others out of Poſſeſſion. 123, 
1 1.24, Cc. 
Compoſition to preſent, how to be made 
by Tenants in Common. 72, Ge. 


Lenant by the Curtefy, 
Husband ſhall be Tenant by the Curteſy 


Statute Jeſt. 2. c. 5. 134 
Tenths. Vide Firct Fruits. 


Tenths, by what Law payable, how to 
be demanded, and by whom. 51, 52 
Certificate for Non- payment of Tenths, 
how to be made. 51 
A yearly Tenth of all Spiritual Livings 
given to the King. 175 
Fermors not to pay any Firſt Fruits of 
the Tenths. 176 


Spiritual Perſons not to pay any Tenth 


the ſame Year they pay the Firſt 
Fruits.  tbid, 
'Fenths may be deducted out of the Firſt 
Fruits. 176 


Remedy where a Succeſſor pays for his 


Predeceſſor. thid. 
The King's Tenths reſerved by 37 H. 8. 


we 79 Le | 177 
Grants of Tenths to the Univerſities con- 


Archbiſhopof Melly charged with Tenths. 
Mons bid. 
Hoſpitals and Schools diſcharged of 
T'enths. bid. 
Tenth veſted in a Corporation of the 
Bounty of Queen Anne. 178 
Eccleſiaſtical Benefices diſcharged there- 
of by 5 Aun. c. 24. "68d. 
Tenths formerly granted in Perpetuity 


not diſcharged. 179 


Tenths, Go. 404, 406 
Tenths paid into the Exchequer after be- 


of an Advowſon. 72, 75 
3 


_ Tenures, 


and dies, if the Grant be void or void- 
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Parſon in by wrong, if liable to pay 


ing demanded by the Biſhop. 5 1, &c. 
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Hot n r re Portion of Tithes, what. Page 431, 511 
Tenures. Decimam Garbam and Decimas Gar- 

ids eifoF SFr 8 lit” 7 3h: mo 1. harden, the Iifieregce...: 509 ; 
Advowſons in groſs, if held by 'Tenure. | Preſcription to have Decimam Garbam, 
£ 59 A4 Page 72, 75 no Diſchargebf Tithes. ibid. 


Tenure in F rankalmoign, and by Di- Tithes of Cattle kept on Commons 
vine Service, the Difference. 333, 3344 where the Pariſh is not certainly 
He that holds by Divine Service, ſhall] known, to whom to be paid. 507, 


do Fealty. ibid. 560, Oc. 
Ancient Tenures by Divine Service ſu-|Tithes of Grain, to be intended of 
perſtitious; now to be performed ac-] Corn, not of Seeds. 635 

- cording to the Book of Common] Where the Parſon ſhall pay Tithe to 
Prayer. wo i ibid. the Vicar, or the Vicar to the Parſon. 
Statutes for Uniformity take not away | - 5555 505 
ancient Tenures. ibid. Where Executors of Parſon, or his Lef- 
One bound to ſay Divine Service in a] fee, ſhall pay Tithe for Corn ſown 
Chapel ruinated, excuſed till the Cha-| upon the Glebe. - * $0 £oy 
pel be repaired. ibid. Parſon lets his Rectory, reſerving the 
All Lands and Advowſons held of the] Glebe, he ſhall pay Tithe to his Leſ- 
King. | 190] ſee. 504, 505 
Teſtimontal. Parſon ſells the Corn ſown on the 

| Glcbe, the Vendce ſhall pay Tithe. 

Teſtimonial of Inſtitution, &c. if ne- I» 505 
ceſſary. 155 | Tithe of two Years not to be accounted 
Teſtimonial that an Incumbent per-| together. 554 


formed all Things required by Law.|Leaſe or Grant of Land free from all 

73 168, G. Exactions, will not diſcharge Tithes. 
Biſhop not to refuſe a Clerk for Want 504, 506 
of Teſtimonials. 212| Where the Leſſee of Land diſcharged of 
Tithes, ſhall pay Tithes or not. 544, 
Tithes. | 505, 527, 533, Cc. 
. Tithes in Lay-Hands is Lay-Fee. 591 
| When eſtabliſhed here in Eugland. 4 Tithes ſevered, are a Lay-Chattel. 505, 
| Tithes charged with Payment of Firlt | 539,.540, 589, Oc. 591, 632 
| Fruits. 177 Fine may be levied of Tithes. 580 
Tithes of what T age payable: 486, Tithes, if grantable without Deed. 429 
c. 500, Gc. 538 Tithes de communi Fure belong to the 


Tithes, in what Manner they ought to Parſon. 391, 505 
be paid. | 541, 554, @©c-| Tithes diſtrained Damage-feaſant for 
Cuſtom in the Manner of Tithing to be being ſuffered to remain too long on 
obſerved. 540, 545, 554| the Land, after ſet out. 591 
Who capable of Tithes at Common Tithes not Parcel or appendant to a Ma- 
Law. 503, 505, 534, Cc. nor. „„ 
Tithes to be paid as they uſually have The Owner of Tithes bound to carry 
been paid, c. 528, 537 them away in reaſonable Time. 588, 
Tithes not iſſuing out of Lands. 503, 505 | 591 
Double Tithe, what ſhall be ſo ſaid. Who to take Care of Tithes after ſet 
| 542, Oc. 555, 562| forth. 540, 637, Oc. 
Eccleſia decimas ſolvere Eccleſia nor de- Corn carried away by a Stranger, Tithe 
> | 505 not ſet forth. 3809, 590, 632 
Glebe Land in another Pariſh, ſhall pay |Non-payment, Evidence of a Diſcharge 
Tithe. _ 8 ibid. c. of Tithes. 510, 527, 637 
Parſon of one Pariſh hath Tithes with- [Diſcharge of Tithes, intended perſonal, 
in another Pariſh. _ 505 | not-real. 1 517 

| . | Lay: 
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Lay-Perſons, how capable of Tithes. 
„ bage 507, 509 

What Remedy for Tithes detained, 
and carried away 5 
1 578, 589, Cc. 632, Cc. 
Action of Treſpaſs or Detinue lies for 


Tithes taken away after ſet out, 


Action of Account contra. 589, 590 
Tithes not to be recovered by Action, 


but a Recompence for them only. 


after ſet forth. 


Two "Tenants in Common, one ſets 
forth the Tithes, the other carries 
them away, againſt whom the Action 
ſhall be brought. Page 633, 634 

Fraud to deceive the Parſon of his 

Tithes duc by Cuſtom, what Reme- 

dy. 540, 555» 593, 395 

What Damages to be recovered in the 
Spiritual Court in a Suit for Tithes. 

: $995 Cc. 


— 
- -— nyo ons 


— - e 0 


513, 514, 633 A Parſon, &c. may have his Action of 


One poſſeſſed of Tithes 
tles, may bring one Action for them. 
If Joint-tcnant and Tenants in Common 
muſt join in Action for not ſetting 
forth Tithes. 633 
An Action of F;jcttione Firmæ may be 
brought of Tithes. 680, 590, 635, 
| 636, c. 
Tithes, by whom to be ſet out. 540, 
| 586, 587 
What ſhall be a ſufficient ſetting forth 
of Tithes. 587, 588, 632, (Fc. 
What Power the Owner hath to ſt out 
his Tithes, or carry them away, (5c. 


GR 588, 589 
Notice of the ſetting forth of Tithes, 
if neceſſary. 591 


Eccleſiaſtical Courts have the proper Ju- 
riſdiction of Jithes. 595, 598, 611 

In the Court of what Ordinary, Gs. 
Tiithes may be ſucd for. 610 
Lay-Perſons could not ſue in the Ec- 
clefiaſtical Court for Tithes till aid- 
ed by Statute. 527, 578, 611 
When Tithes may be ſucd for in the 
Excheq and what Value to be 
there recovered. 593, 494, Oc: 
Tithes ſued for in Chancery. 595 
What Remedy to compel 'Tithes to be 
ſet forth according to Cuſtom. 539, 

| | 349 
Action on the Statute of 2 G 3 E. 6. 
for not ſetting forth of Tithes is 

_ perſonal grounded on the Contempt. 


C3 47 
4 9 


596, 633, G. 


If Action for not ſetting out Tithes lies 
for or againſt Exccutors. 597 
Action for not ſetting out Tithes lies 
not by Zuſticies. 595 
Once hindered of his Way to carry his 
Tithes, what Remedy. 


by ſeveral 'T'i- 


632, (Fc. 


Predial Tithes what. 
Mix'd Tithes, what. 


588, 589] 


the Caſe, if he be diſturbed to order 
his Tithes after ſet forth. 545 
No Action for ſmall or mix'd Tithes 


upon the Statute of 2 E. 6. 587, 
639 

No Tithes of Marriage-Goods in Wales. 
562 

The ſeveral Sorts of Tithes. 538 


538, 545, 551 
538, 554, Ge. 
Small Tithes, what ſhall be ſo account- 


| ed. 392, Ge. 
Perſonal Tithes, what, and by whom to 
be paid. 538, 564 


Payment of Tithes to the Rector, no 
Diſcharge againſt the Vicar. 511 
By what Means Lands may be dif- 
charged of Tithes. 500, CFC. 516 
Diſcharge of "Tithes is contrary to 
common Right, and to be taken 
ſtrict. | 527 
Real Compoſition for the Diſcharge of 
Tithes, what, now made, and who 
bound thereby. 500, 508, 509, 517 

15 | 529 

What Orders privileged from the Pay- 


ment of Tithes. 3 532 
What Bulls of the Popes may be ſuffi— 
cient to diſcharge 'I'ithes. 529 


To what Abbey Lands the Statute of 
31 H. 8. doth extend. 516, Cc. 
Abbcy-Lands how anciently diſcharged 
of Tithes, and how at this Day. 515, 


7 . 

Privilege of Abbies to be diſcharged of 
Tithes is perſonal. 515, 516 
Privilege of Abbies to be diſcharged of 
the Payment of Tithes, not to be. 
waived by the Abbots, &c. 532, Cc. 
Privilege of Abbics to be diſcharged:of 
Tithes, how veſted in the King. 515 
Pre- 


Qqqqq 
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| F ithes, to whom it ſhall extend. 527, 
| Page 533, Cc. 
Proſeription to pay 146 than the whole 
Tithes, when good or not. 540, 565 
Preſoription for Diſcharge of Tithes, to 
f what "Tithes it ſhall extend. 510, 
511, 513 
Lord of a Manor Preleribes to have 
Tithes. 508, 509 
Preſcription for Diſcharge of a Garden 
which is inlarged. 552 
Biſhop preſcribes to, have the Tithes of 
his Copyholders. 503 
Preſcription to ſet forth Tithes, ſiue vi- 
ju vel tactu of the Parſon, if 2 
557 
- Preſcription to be diſcharged of Tithe- 
wool. ibid. 
Cuſtom, c. de non decimando, where 
good, and by whom. 502, 503, 506, 


526, 544, Cc. 
Two Hundreds preſcribe in Non deci- 
mando, it good. 568, Fc. 
Modus decimandi, what. 508, 509 
Every Modus ſuppoſeth an original A- 
greement. 568 
Modus, how loſt, or deſtroyed. 503, 512, 
Cc. 544 
Things not T ithable given in Diſcharge 
of Tithes. 513, 514 


A Modus ought to be the Benefit of 
him who has the Right of Tithes. 
$07, Oc. 510, 538, Cc. 543, Cc. 
What ſhall be a ſufficient Conſideration 
for a Mods. 545, 555, 559, 562 
Modus i in Diſcharge of 'Tithe-Milk. 555 
No Modus for T ſthe-Hops | 552 
Modus in Diſcharge of Agiſtment. 5 45 8, 
2 

Modus fie the Tithe of Colts, Calves, 


Gr. 554, 555 
Modus for Houſes, how to be intended. 


487, 488 

Modus to pay ſo much by every Oc- 
- - Cupier, or the Inhabitant of an Houſe, 
not good. - ibid. 
Cuſtom for a Baker to be Tithe- free for 
all Corn ground for the Uſe of his 
Family. 567, 568 
Modus Deri mundi, if allowable in the 
Spiritual Courts. 567, 568 

; | *T | 


piers, c. ſhall be diſcharged of 


Modns, when fa able for in the Spiritual 
Courts. Page 61 1, 612, 614, 622 Oh, 
Modns, that the Inhabitants hall p 
the tenth Part of the Value of "4 
| Land and Houſes, good. 488 
Modus to pay fo much for every Day's 
Plowing, if good. ibid. 
Modus to pay Part in Kind only, when, 
good. 540 
Modus for all the Demeſnes of a Ma- 
nor, if a Mill erected thereupon ſhall - 
be thereby diſcharged. 567 
2| Barren Land, how diſcharged of Tithes, 
and what ſhall be ſaid ſuch gas” 
Land. 
Modus for a Park which 4 is Aar 1 
Tithes ſhall be paid. 513 
Tithes of Lands lying fallow. 541 
Lands i in the King's Hands pay no Tithes, 
503, 506, 534 
Tithes of Lands not within any Pariſh 
belong to the King. 228 
Land diſch irged of Tithes by Preſcrip- 
tion in the King's Hand's, the Pre- 
ſcription is deſtroyed by granting them 
out of the Crown, * + 
The King's Leſſee, or Grantee, e5:. 
ſhall be diſcharged. 503, 507, 534 
What Preſcription ſhall diſcharge the 
King's Farmers, 307 
What Unity of Poſſeſſion, ec. ſufficient 
to diſcharge * of Tithes. 530 
Unity of Poſſeſſion in Diſcharge of 
Tithes, how to be pleaded. bid. 
What Pleas may be uſed againſt Uni- 
ty of Poſſeſſion in Diſcharge of 


33 530, 531 
Houſes, if they ought to pay Tithes. 
486, Cc. 

What Houſes in London are diſcharged 
of Tithes. 492, (Fc. 
Tithes in London, how paid, and how 
to be recovered. . 489, Oc. 
Tithe of Mills, what Sort of Tithe it 
is, and how to be paid. 566 
For what Mills Tithes ſhall be paid. 
566 

Modus for all Mills erected, or to 15 e- 
rected. 567, 568 


Tithe of Herbs, Gc. in a Garden. 552 
No T ithe of Quarries of Stone, Ce. 
486 


Lime 
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Lime not titheable but by Cuſtom. 
F Page 486 
Brick not titheable. ne 
Tithe of Eggs. 563 
Tithe of Pidgeons. 563, Oc. 
Rabbets titheable only by Cuſtom. 614 
Sheep, c. caten in the Family, if 
titheable. 
Tithe of Beaſts feræ nature. 563, c. 
Tithe of Fiſh taken in the Sea, Ge. 
8 6 
Fiſh titheable only by Cuſtom. 180 

OY 6 


5 8 
Tithe of Colts, Calves, how to be paid. 


n 4 5 00 
Tithe-Milk, how to be paid. 555 
"Tithe of Hemp and Flax how to be 


paid. 753 
Tithe of Bees and Honey. ibid. 
'Fithe of Fowls. 563 
Tithe of Heath, Turf and Broom. 486 

| 545 


/ 

Tithe of green Tares, and Corn ſown 
on Head-Lands cut for Cattle, c. 
! 

Tithes for Agiſtment of Cattle, and 
by whom payable. 543, 558, 561 
Cattle for the Pail and Plow, (5c. diſ- 
charged of Tithes. 559, 560 
Tithes of Gueſts Horſes agiſted by In- 
keepers. | 543, 561, 562 
Servants in Husbandry to pay no Tithes. 
564z Ge 


Tithe of Rape, Saffron, &c. 12, 39 


| 552 
Tithe of Clover-Graſs, who ſhall have 
Wh: 393 


Tithe of Hay cut to feed Deer. 539 
Tithe of Stubble, or the After-crop, 
or for Cattle fed thereon. 541, 542 


Tithes, if payable of Rakings. 540 


Cattle fed in divers Pariſhes, how tithe- 


able. 561 


Fithes of the Profits and Gain of an 
Inn-keeper. | 
Tithe de Animalibas utilibus & inuti- 
FVV 
Tithe of a new Seed not before known, 
who to have it. 392, 393, 552 


Tithe of Wool, how eto be paid. 556 


'Fithe paid of the Wool of Sheep, no 
"Tithe for their Herbage. 557 
r 


Tithe of the Fruit of Trees planted in| 


Nurſery. 


557, 558, 564 


561, 5651 


556]. 


T wo of the Fruit 
charge of the Soil. Page 551, 552 
Tithe of Hops, how to be paid. 552 


Tithe of Wood, when firſt paid. ibid. 
Tithe of Wood, how to be paid. 545 
For what Wood Tithes are payable. 


N 3545, 5.47 

Loppings of Trees when titheable. 549, 
| Cs 

Silva Cædua, what. 547 


Wood to burn Brick for Repairing or 
Inlargement of an Houſe, Oc. if tithe» 
able. 346, 547 
Where Wood not Titheable ſhall pri- 
vilege Wood which ought to pay 
Tithes. 549 
Tithe of the Fruit of Trees which are 
after cut down, no Tithes to be paid 
for the Trees. 552 
Wood 1280 for Hedge or Fuel, Gc. if 
tithefble. 545 Ge. 
Wood cut to make Hop-poles, if tithe- 
able. 546, CFCs 


of Wood. 546, 547, 559 
Traverle, 


Where a Traverſe may be taken upon 4 
Traverſe. | 267 
The Plaintiff cannot forſake his own 
Title, and traverſe the Title made 
by the Defendant. ibid. 
Where the King may forſake his own 
Title, and traverſe the Title of the 


Of whoſe Preſentation the Incumbent is 

in, if traverſable. 280 
Cauſe of refuſing a Clerk by the Bi- 

ſhop, traverſable. 273 or 274 
Suggeſtion of Plea refuſed in the Spiri- 
tual Court, if traverſable. 631, Cc. 
Certificate for Non- payment of Tenths, 
if traverſable. | 51, Ge. 
Several Defendants in Quare Impedit, 
every one of them may traverſe, or 
confeſs and avoid the Plaintiff's Ti- 
tle. | 258 

Trees. 


Trees in Church-yard, by whom to be 
cut, and when, and in whom is the 
Property. 380, 381, 391 

| Trial, 


330 


of Trees no Diſ- 


Wood titheable by Cuſtom only. 5751 


Preſcription in Diſcharge of the 'Tithes 


Defendant. ibid. 
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"Tre TABLE | | 18 | 


A Y Who Patron of Fong Vicarage of com- 


Trial, Vide Courts. 1 mon Right. Page 194 
E! ade; appendant to the Parſonage. 


Church full or not, or void or not, how 67 
to be tried. | Page 234| Vicar can claim nothing but according 


Cauſe of Refuſal of a Clerk by the] to the Endowment, or by Preſcrip- 


Biſhop, how to be tried. 234, 273, tion. 505 
| &c. Vicarage endowed without the King's 


Ability or Diſability of a Clerk, how Aſſent. 194 
to be tried. 234 If Vicarage be united to the Parſonage 


Unions ſhall be determined in the Spi- - by Preſentation. 197, 198, 251 


ritual Court. 186 Vicarage, how to be reſtored to the 


Divine Service performed, or not, how| Parſonage. 196, (Fc. 
to be tried. 334 Poverty of the Parſonage, Reaſon to 
Matters concerning the Endowment of * reſtore the Vicarage, GS. 200 
Vicarages between Parſon and Vicar, | Charge on Vicarage to be recompenſd 
triable in Spiritual Court. 195, 200] by the Parſonage. 1 23 $889 
Barren Land or not, where triable. 538 Biſhop's Power to augment, Gc. the 


Church or Chapel, how to be tried. Vicarage. 200, 292 
25 2 Vicarage reſtored beforo the Statutes of 


Diſſolutions, how made good to the 
King, and his Patentees, by thoſe 


: Sw: THE 4s Statutes, = 297 
| ' [Vicarage united to another Church. 
ance. 19 
2 Ga Endowment de decimis Garbarum, what 
HAT ſhall be ſaid a Variance| ſhall paſs thereby. 93 
from the Name of a Corpora-| Vicar endowed by the Word e 
mn. 394, Oc. 


tion. 474, 475 


Where a Prohibition may be granted, [Vicar endowed of white Tithes. 395 


notwithſtanding a Variance between Preſcription by Vicar to have certain 
the Suggeſtion and the Libel. 598, Tithes, doth ſuppoſe an Endowment. 
599 391, 392, 393 


A Leaſe upon Condition, and a Leaſe| Vicar ſhall not have Tithes of the 
abſolute, or Leaſe for 21 Years, and| Parſon's Glebe, without ſpecial En- 


a Leaſe for 21 Years from a Day to] dowment. 395 
come, not intended the ſame Leafe.| Tithe of new Secd not before known, 

435 if the Parſon or Vicar ſhall have it. 
_ 393, 394 
Utcarage, Lands uſually ſowed with 8 is 
ſowed with Saffron, Woad, & c. if the 


Vicars in Cathedral Churches not pro- Tithes belong to the Parſon or we 


perly Vicars. 366] car. 
Vicarage, how created and endowed.| Parſon leaſeth his baba if the Ad- 


194] vowſon of the Vicarage is leaſed 


Vicarage not to be created without Af- thereby. 67 
ſent of the Patron. I bid. Compoſition between Parſon and Vi- 
Vicarage derived from the Parſonage.| car, and Endowments of Vicarage, 

i 57 how to be expounded. 392, 393 

What Intereſt the Vicar hath in the] Conſtant Uſage by the Vicar to have 

Church. 391] ſuch certain 'Tithes : Evidence of an 

If the Vicar, or Parſon, hath the cs + Endowment of them. 391, 392 
of Souls. 1 % OO „ 


Endow- 


„„ 2 


WK ———— —V————ů——— m — 
Endowment of Vicarages to be ex- Union of the Profits of a Prebend, doth 
pounded by the Judges of the Com-] not unite the Office, Gc. Page 186. 
mon LaTr. Page 394] What Clerk capable of Churches u- 
Matters concerning the Endowment of nited by Virtue of the Stat. 17 Car. 
Vicarages between Parſon and Vi. 2. 6. 3. 153583, 184 
car, may be tried in the Spiritual Advowſon of the Church united, how 
Court. 135, 196, 200] it is affected by the Union. 185, 186, 
Vicar, a Corporation by the Common] een 251 
Law. 372 Two Churches Appendant, or the one 
Augmentations of Vicarages confirmed. Appendant, the other in Groſs, uni- 
and continued, and Remedy gived . ted, how the Advowſons hall be 

recover the ſame, by Stat. 29 Car. 2. I 


.> ſaid to be. 66, 69 
- 396, 397 Pariſhioners; of the Church united, to 

What Augmentations of Vicarages are] contribute to Repairs and Ornaments 
confirmed by Stat. 29 Car. 2. 396, of the Church to which the Union | 

— 2 c. is made. 186, (5c. ll 
Grants for Augmentation of Vicarages, Penalty for obtaining Unions contrary 
to be regiſtred and made as Records. |. to Law. 5 5 | 

| ibid. Unions to be determined in the Spiri- [ 

\ | - tual Court, e [ 


nth 130 Unity of Poſſeſſion, _ 

i laica removenda, where it lies, how| . WIE | 
to be ſued out, to whom to be di- Unity of Poſſeſſion, c. what. 73, 529 j 
rected, and what may be done there-¶ Unity of. Poſſeſſion in Diſcharge of 


Ai laica removenda. 


upon. DE 43, 44, 308] Tithes, how to be pleaded. 5 30, (5c. 
SPE | - | What Unity in the Abbots, Gc. ſuifi- 5 
Anions. cient to diſcharge the Payment of | 
Tithes. x | ibid. ; 
Unions of Churches, how to be made. Unity of Poſſeſſion doth not extinguiſh 
180, 181, 183, 184, (5c-| Tithes, 518, 529, 531 
What Churches may be united, and by | 5 
whom. 183, 184] Qniv:ritties, 
Union of a Church full, may be by | mY 
apt Words. | 185 To what Livings of Recuſants, &c. tho 


The Effect of Union of Churches. 181,| Univerſities ſhall preſent. 100, 101 
| c.] What Intereſt the Univerſities have in 


Churches in Cities, &c. how to be u- Recuſants Livings. 100, 101 
nited. 182 | What Grants of Advowſons by Recu- 
Who ought to preſent upon Unions. ſants, Gc. ſhall bind the PRI 
: | I 5 101, oi f 
Unions of Churches, how to be made When a Preſentation ſhall be ſaid veſt- b 
void by the Pariſhioners. 1810 ed in the Univerlities. 100 
Unions made upon falſe Surmiſes, if Preſentation veſted in the Univerſities, | 
Ws... 184| not to be deveſted by Conformity, &c. | 
Unions not reſtrained, but limited by | | | | ibid. | 
the Stat. 37 H. 8. c. 21. bid. What Allegations to be made by the 


Biſhop cannot unite a Church of his| Univerſities in a Ouare Intpedit. 101 
own Patronage, without Conſent of Notice of the Avoidance of Livings of 


the Dean and Chapter. 185, Gc. Recuſants, &c. how to be given to 

Chapel united to a College. 186| the Univerſities, and within what 

Church united to a Prebend in ano-| Time. 103 
ther Dioceſe. 186, 469 | 

| ; RTLrr Lecture- 
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Le . re-Sermons in the Univerſities, ex- 
** eepted from the Penalty of the Stat. 
14 Car. 2 Page 208, Ge. 


*  Avidance. Vide Avoidance, 
Innen $$ FT |; 15 TIT. 
.,.**** Uvid"and Uoidable, 
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* Enjoyment of Leaſes, &c. made by 
- Feeleſiaſtical Perſons void. 458, 


460 


ww +4 2 


N 3 4597 400 [1 
What Leaſes, c. ſhall be faid void, 


or Voidable. 85, 86, 477; Cc. 
Leaſe void cannot be made good. 474, 
No Remedy for Rent reſerved upon a 
V HAR. * 
Leaſes and Grants, & c. to Spiritual 
© Perſons made void. 85, 86, 357 
By what Means a Leaſe, c. voidable 
may be made abſolutely void, or 
good. 478, 479 
Where an Eſtate ſhall be ſaid to be 
_ abſolutely made void or not. 469, 
24350, 478, Oc. 

The King cannot affirm or make void a 


Leaſe to bind the ſucceeding Biſhop. 
85, 86 


What Perſons ſhall take Advantage of | 
| 479| 


a voidable Leaſe. 
Tenant in Tail grants the next Avoid- 
ance, and dies, the Grant is void. 
Ih: 1 Sz, 84 
Leaſe to be void on Non- payment of 
Rent, the Rent ought to be demand- 


ed. | 404 482 
Freehold Eſtate not void before Entry. 
80 


In what Reſpect, and againſt w 
Perſons, a Grant, or Leaſc, Gc. ſhall 

be ſaid void. 477, 478, Oc. 
| Church void by taking Orders ſimonia- 
..cally. 119, 146 
To what Purpoſes a Church is void by 
Simony. 11, 33, 73, 140, 217, 405, Cc. 
To what Purpoſes a Church is void by 

Judgment in a Ovare Jin pedit. 289 
8 Eh 295, Cc. 
To what Purpoſes a Church is void by 
ui; 14, aod. We. 
By what Means Churches become void. 


Re 5 4+, 5 
Church void by the Act of God ibid. 
5 


| 


ati 


— 


n 8 
Church void by 
mc 10 5327 


Fe the A@ of the Party. 
e 0 bu Sc yd b 5 
Lay-Man admitted to a Bene i if 
TJeid. Page 15, 33, 52, 53, 147 
Incumbent made Biſhop in Feland 
makes his Benefice' void; Suffragan, 
or Titular Biſhop, contra. 28, 29 
Incumbent extolling foreign Juriſdiction 
makes his Living void. 336, Goc. 
Prefentative, where it ſhall 6 void. 
ig bens 2116, Ge. 
Inſtitution,” Oc. upon a void Preſenta- 
tion, if void. 486, 217, Ge. 
Not reading or ſubſcribing the Articles, 
how it makes Benefice void. 11, 50, 
38 * 
Church, when void by Ceſſion, and to 
What Purpoſes. + 5, 6, 9, 24, 27, 28, 
P. 1 
He that hath one Living IMs. : 
ſecond, and contends to keep both, 
both ſhall be void. | 5, 6 
He 'that hath a Benefice under the Va- 
lue of 8 J. per Annum, accepts a ſe- 
cond, to what Purpoſes the firſt is 
void. 6 
Voidance by accepting a ſecond Living, 
to what Time it ſhall relate. 6, 7 
Firſt Living, if void by Inſtitution into 
a ſecond. ibid. 
Where Deprivation is neceſſary to make 
an Avoidance. 5, 6, 51, 52 
To what Purpoſe a Church is void by 
Deprivation before Notice given. 404, 


” Fx 
S $4 


. 5 

Parfon incapable inſtituted, Oc. if the 
Church be void before Deprivation. 
LR 51, 52 

When a Church ſhall be ſaid to be- 
come void by Deprivation or not. 5, 
6, 52, Goc. 
Sixty Days Abſence makes Livings of 
Recuſants preſented to by the Uni- 
verſities, void. 103 
Church made void by Statute, void to 
all Purpoſes. 52, 53, 403 or 404 
Church void by not paying the Tenths. 


51, 52 
Aſurpation. 


The Nature and Effect of an Uſurpa- 
tion. See Chap. 13. Pag. 1 19, Ge. 
What Eſtate is gained thereby. 119, 


123 


Uſur- 


— 


e 
No Uſurpation till Inſtitution had. 122 
Preſentation by Simony makes no Uſur- 
pation. Kas Xsan 11 4 20 
No Uſurpation by preſenting to a Do- 
native. TIE 6-03 Toh 
No Uſurpation upon a Church appro- 
priate. 120, (FC. 143, OC. 
By what Means à Right gained by U- 
ſurpation may be regained. 129, &c. 
What Acts will make an Uſurpation. 
| 119, Oc. 220, 221, 267, 268 


2 


Superinſtitution makes no Uſurpation. 


= Dee. 
Uſurpation upon the | Grantee of the 
three next Avoidances, the Effect of 
:; Belil wth 125 
405, 40 

1 by one Coparcener upon The 
Other. 123, 124 
Uſurpation upon the Turn of one. Co- 
3 is no Uſurpation upon the 


0 ” | reſt. | ibid. 
If an Uſurpation puts the King out of Uſurpation after Judgment in a Wie 


_ 


Poſſeſſion. 126, Gc. 276 


of Right. 125 


What Preſentations by the King make If the Dean may uſurp upon the Chap- 


an Ufurpation. 47, 70, 71, 120, 


ter. 126 


126, Oc. 219 Husband and Wife may preſent jointly, 


Where an Uſurpation by the King ſhall | 
be avoided. 139, (Fc. 


— 


having no Right, no Uſurpation by 
the Wife, 3 120 


Ufurpation made upon him who hath The Effect of an Uſurpation upon a 


the Nomination, by him who hath the 
Prefentation. 84, (Fc. 


Rightful Patron preſenting after Uſur-|Notice of a Church being void, not 


pation, and Plenarty of Six Months, 
is an Uſurper. "- I.I38 
Wrongful Collation, to what Purpoſes 
it is an Uſurpation. 115, 116, 119, 
| 149 
Uſurpation by the Conuſor of a Fine 
before the Fine executed. 125, Oc. 
What Preſentations will put the right- 


— 


ful Patron out of Poſſeſſion. 1 19, Gc. 


| 276, (FC. 

Leſſor uſurps upon his Leſſee, what is 
gained thereby. 124, (Fc. 
No Remedy at Common Law after 
Church full by Uſurpation, but by 
Writ of Right. 131, 135, 136, @c- 
Uſurpation on Vicarage, not avoided by 
avoiding Uſurpation upon the Par- 
ſonage. 136, Cc. 
No Uſurpation but where the Church 
was void .at the 'Time of the Pre-| 
ſentation made. 120, 121 
One preſents to his own Church as 
Proctor or Attorney to another Per- 
ſon, is an Uſurpation upon himſelf. 


107, 120 


— 


— 


Uſurpation by preſenting in the Right or Common Prayer in Wales to be ſaid in 


Name of another Perſon. 1 20, (5c. 


Leſſee preſented by the Leſſor to the . 


. Biſhop or other Eccleliaſtical Perſon. 
127 


neceſlary to make an Uſurpation. 
109, 121, Oc. 130 


What Perſons relieved upon Uſurpation, 


by the Statute of Mefim. 2. Cc. 130, 
131, Gc. 276. 277 

How the Statute of Veſtm. 2. relieves 
againſt Uſurpations. 128, 130, Ge. 
Purchaſer by Uſurpation and Plenarty 
of Six Months, is without Remedy. 

131, 132, 133, 138, 2 
Biſhop by denying or login : Jane 


Patronatus, is a Diſturber. 261 
If Uſurpation upon Recuſants Livings 
bind the Univerſities. 99, Cc. 


Uſurpation upon a Benefice granted in 
Mortmain. | 123 


Wales. 


Brie and Common Prayer-Book to be 
I tranſlated in the Melſb Tongue. 320, 
| 3737 374 


Ware Impedit for a Church in Wales 
where to be brought, 263 


the Velſb Tongue. 320 


Church leaſed, if an Uſurpation. 1 35 


Cauſes 


— oy 4 £ 


* 
— —— 


Cauſes of Refuſl to admit a Clerk to a 


Church in Nat. Page 272, Ge. 


9 b * * 


— 7 


Warranty collateral binds the Iſſue in 
e ee 


5 Tail. a 84 


Leaſes diſpuniſhable of Waſte. 453 
Attornment with Proteſtation to ſave 
the Privilege not to be puniſhed for 
Mae. | We 
Leaſes diſpuniſhable of Waſte not to be 
made by Eccleſiaſtical Perſons, Col- 

* leges, Go. 452, 473 
Prohibition to hinder Waſte. 43, 45 
; a es, b 4 , "of 
Waſte not to be committed on Biſhops 
'Temporalities in Time of Vacation, 


« 3 
wn 7 


* — 9 
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Wills and Teſtaments, 9 


Laſt Wills and Teſtaments to be taken 
according to the Intents of the Par- 
ties. nn nne 100 

Incumbents may by Will diſpoſe of Corn 
growing by them ſowed. 403 

One may appoint by Will what Perſon 

his Executors ſhall preſent to a void 
Church. 95, Gc. 226 


Incumbent having the Advowſon may 


deviſe the ſame, or the next Void-| 


aner, by Will. 95, 96 


CArit of Right of Advowſon, | 


Writ of Right of Advowſon, where to 
be brought, and of what Seiſin. 136, 

| 137 
ibid, 
Advocatio- 


| 251, Cc. 
by him who hath the No- 


Trial in a Writ of Right. 
Writ of Right de nedietate 


Nis, Oc. 
. Writ of Right 


' mination or Preſentation only. 97, 


een Oc. 

The Lord in Mortmain cannot have a 
Writ of Right of Advowſon. 123 
Judgment in a Writ of Right of Advow- 
ſon, how it binds. 125, 126 
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To whom it 
At what Time it ſhall be gr 
3 13 er 4 


2, 


Who to be removed by 


w_ 258, 259, Ge. 290, Cc. 2 


2 Stranger. 


Ik the Plaintif may ha 


Writ directed to a wrong Perſon, 


r » 
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When a 


very in Oxare Impedit, &c. ſhall be 


awarded. Page 283,284, 293, 295, &. 
For whom to —— * 
ſhall be directed. 296, 297, 
«255! | 304 

ted. 271, 
| 4 3 90 i esc. 287 
Where the Plaintiff ſhall have a Writ to 
the Biſhop. 258, 260, 271, Gc. 276 
Where the Defendant ſhall have it. 
77 277 

may 
258, 277, 
286, 287, Ge. 
or Bei 
Nie 288 
105, 112, 
99, 3oo, 
3 | ; md 301, ©} Co 
Writ to the Biſhqgp not to be awarded for 
F 284, 288, 289 

If a Writ may be directed to Biſhop 
without Title made. 258, 277, Gr. 
b 28 285, Ge. 
ve both a Writ to 
the Biſhop and Damages, or either 
at Election. 2392, 293 
Writ to the Biſhop, if returnable. 29), 
ei e e is 298, 299 
What the Biſhop ought to do upon a 
Writ to him directed to admit, and 
what Return to ſuch Writ (hall be 
good. | 299 
if it 
makes the Judgment erroneous. 298 
Where the Writ to the Biſhop ſhall not 
| have the Clauſe, Non Obſtante Re- 
clamation'”, &c. 259, 260 
Iſſue found againſt the King, yet a Writ 
to the Biſhop awarded for him. 303 
Writ to the Biſhop awarded for the 
King, being no Party to the Suit, 279 
EH 288 

If the Patron may have a Writ to the 
Biſhop, where his Clerk pleads him- 
ſelf to be inducted, Oc. 279 
Donative recovered, to whom the Writ 
for Poſſeſſion ſhall be directed. 297 

| 77-9175 300 


Where both Plaintiff and Defordart 
have Writ to the Biſhop. 
Where neither Plaintiff 


ſhall have it. + 
it. 
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In Qzare Impedit Plaintiff hath Judg- 
ment againſt ſome of the Defendants, 
and barred as to the Reſt, no Writ to 
the Biſhop. = 286, 287 
Writ awarded to the Guardian of the 
Spiritualities, and a Biſhop is made 
before the ſame executed. 298 
Where the Plaintiff after Judgment may 
preſent without any Writ to the Bi- 
ſhop. reeds | 296 
Where Writ to the Biſhop ſhall be a- 
warded with a Cet Executio. 272, 
| 273, 276, 283 
Writ once directed to the Metropolitan 
ſhall not after go to the immediate 
Ordinary. 297 
Biſhop making an ill Return, or no Re- 


turn of the Writ, ſhall be fined, and 


—_ 


1 Sicut alias awarded. 299, 301, 302, 


N 2 
If the Juſtices of the Seſſions in Wakes - 
may ſend a Writ to the Biſhop to ad- 
mit, Ge. oo 1 5 ITS 
What Remedy for a Clerk, after Inſti- 
. tution, (5c. upon a Writ to the Biſhop, 
where another Incumbent keeps the 
Poſſeſſion. — 300 
Where Writ to the Biſhop ſhall be award- 
ed upon Nonſuit, Abatement, Gc. 284 
Two Defendants, one makes Default at 
the grand Diſtreſs, Writ ſhall be a- 
warded | for the Plaintiff by the Sta- 
tute of Maribridge. 287 
No Writ to the Biſhop till Writ of En- 
quiry of Damages to be returned, un- 


lels the Damages be releaſed. * ibid. 


0 


8 
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P AGE z. for Church read Churches ; P- 5 dele per; p. 10. for without Cure read with Cure; 
p. II. for c. El. read Eliæ. cap. p. 12 in Margin, for Ed. 1. read Ed. 3. and for H. 1. read H. 8. 


14. in Margin, for 12 H. 1. read 21 H. 8. p 


. 16. for vag actually, read was not actually; and for 


c. read H. 8. c. p. 20. for reſtrain d by read reſtrain d thereby ; p. 26. for me what read me in 


zwhat ; and for this read his; p. 32. after and Note, add by 31 El. c. 6. 
31 El. c. 6. p. 5 


13 El. c. 12. p. 34. after enacted add by 


5 31. after Day add by 
2. for 13. c. read 13 El. c. p. 56. after 


. 66. for in the 


3 & 4 Xl. ele Cauſes, and for Eccleſiaſtical read of Fecleſiaſtical Cauſes ; p. 58. for his Court read 


this Court; p. 59. after For lin. 1. add T ho. p. 65. for Demenſes. read Demeans ; P 
p. 67. for Appellant read Appendant z p. 97. for c. 26. in Margin, read 
. 130. in the Margin, for c. 6. read c. 5. p. 366. for c. 14. read 


County read in one County ; 
c. 16. p. 98. for c. 36. read c. 16. p 
c. 13. p. 369. in Margin, for c. 2. rea 


penult. after enatted add by 3) H. 8. c. 12. p. 640 4 
ſer was written ; in the Table Tit. Tyrhes, 6 Anne c. 27. for ſeveral read ſmall. 


d 2. c. p. 438. for Note, But.) read But Note. p 


p. 488. lin. ante 
. after Parliament add by whoſe Advice that Leit- 


T% 
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1. N Abridgment of the Common Law: Be-| Culex Legam veterum; containing all the Lars 
3 area Colleaion of the principal Caſes ar- from King Henry the Firſt to Magna Carla; 
gu and adjudged-in the ſeveral} Courts of H- and alſo Biſhop Nichotſon's Epiltolary Diſſer- 
= minfer-Hall. The Whole being digeſted in a| tation, e fendali veterum Saxonum. By Dr. 
8 | clear and alphabetical Method, under proper] in. Falios. | r 
4 F. Kegiſtrum Honoris De Richmond. eæhiben Ter- 


Heads, with ſeveral Diviſions and Numbers un-“ 
rarum & Villarum, Fo quond am fuerunt Edwini 


den each Title, for the more ready finding any | 
Judgment or Reſolution of the Law: Caſes ;| Comitis inſra Richmondſhire, Deſeriptionem : Ex Li- 
8 the Opinion and judgment of the] h Domeſday in Theſaurariov Domini Regis : Meg. 
ourts may, be ſeen in an exact Series of Time, non variat eætentas, Feoda Cumitit, Fæda militum, 
and what Alteratiens have been made in the Law| Kelevia, Fines © Wardas, Inqui ſitiuneß, Compotos, 
by ſubſequent Statutes and Judgments; brought | Clamea, Chartaſque ad Richmondie Comitatum 
75 of | ſptttantes : Omnia juzta Exemplar amiqum iu 

io. 


4 


down to the Year 1725. By William 
the Middle Temple, Eſq;. In three Vols. Bibliotheca Cottoniana afſervatum exarats. Adſici- 
2. Sir Orl. Bridgman's Conveyances: Being ſe- | untur in Appendice Charte alia, Obſervationes ply- 
lect Precedents of Deeds and Inſtruments con- | rime, Genealogie, & Indices ad Opus illuſtrandum 
cerning the molt conſiderable Eſtates in Eng- neceſſarit. Folio. | * 
land. Drawn and approved by that Honourable] 8. The Reports of Sir Creſuell Levinz, in 
Perſon in the Time of his Practice. In twof three Parts; beginning at the twelfth Vear of 
Parts. The fifth Edition with large Additions; King Charles the Second, and ending at the 
and a new Table to the Whole, V. B. The ſe- | eighth Year of King William the Third. In Folio, 
cond Part may be had alone. Folio, French and Engliſh, with References. | 
3. The Reports of that Reverend and Learned | 9. Reports 1n the Courts of King's Bench, from 
Jodge the Right Honourable Sir Henry Hobart, the twelfth to the thirticth Year of King 
Knt. and Baronet, Lord Chief Juſtice of his | Charles the Second. By Joſeph Keble of Gray's 
Majeſty's Court of Cimmon Pleas, and Chan- Inn, Eſq;. In three Vols. Folio. 
cellor to both their Highneſſes, Henry and] 10. A Report of divers Caſes in Pleas of the 
Charles, Princes of Wales, The fifth Edition. | Crown; adjudged in the Reign of King Charles II. 
Review'd and correted from the Errors of all | with Directions for Juſtices of the Peace and 
former Impreſſions ; with an Addition of many | others. By Sir John Keyling, Knt. from the o- 
Thouſands of new References, by Edward Chil Hginal Manuſcript under his own Hand. To 
| ton late of the Middle Temple, Eſq; with an which is added, the Reports of three modern 
| exact alphabetical Table by an Honourable and | Caſes, viz. Armſirong and Lilly, the King and 
| Learned Hand. Folio. Plumber, the Queen and Manbridge. Folio. 
4. Reports of Cates adjudged in the Court of | 11. Tables of all the Caſes printed in the 
King's Bench; together with ſeveral ſpecial Ca- Books of Reports, digeſted under proper Heads. 
ſes adjudged in the Courts of Chancery, Com- To which is added, the Names of all the Caſes 
mon Pleas, and Exchequer ; from the Revolution in an alphabetical Order. Folio. | 
| to the tenth Year of Queen Anne. By Mil- 12. Modern Entries: Being a Collection of ſe- 
. liam Salkeld, late Serjcant at Law, With twol ict Pleadings in the ſeveral Courts at West- 
Tables; the one of the Names of the Caſes, the] winſter, viz. Declarations, Pleas in Abatement 
other of the principal Matters therein contain- and in Bar, Replications, Rejoinders, Cc. To 
= ed. Vol. III. Printed from the original Manu- which is added, a Collection of Writs in moſt 
| ſcript written by himſelf. Folio. Caſes now in Practice: With two Tables; one 
1 5. The firſt Part of the Inſtitutes of the of the Names and Caſes, and the other of the 
| Laws of England, or a Commentary upon Lit-| Pleadings and Writs. By Fohn Lilly, Gent. late 
tleton ; not the Name of the Author only, but] Principal of Cliffords- Inn. Folio. 
l of the law itſelf. By Sir Edward Coke, Knight.| 13. Reports of Caſes and ſpecial Arguments 
| The eleventh Edition, carefully correRed ; with argued and adjudged in the Court of King's 
an alphabetical Table To which is added, the] Bench; with many marginal Notes and Refe- 
Treatiſe of the old Tenures of the Law of] rences, and two complete Tables; one of the 
England, and alſo three Tracts; the firſt, his] Names of the Caſes, the other of the princi- 
Reading upon the Statute of levying Fines ;| pal Contents. By Sir Bartholomew Shower, Kat. 
the ſecond, of Bail and Mainpriſe ; the third, In two Vols. 
his complete Copyholder; and many Thouſands 14. A Treatiſe of the Pleas of the Crown; 


of new References to the modern Law-Caſes.For a Syſtem of the principal Matters relating 
Folio. PE * to that dubjeck, digeſted under their proper Heads, 
6. Leges Anglo-Saxonice_ Fw War $6 & Gir two Books. By William Hawkins of the Inner 

viles; containing all the Engliſh, Saxon, Frenth,| Temple, Elq;. | $3 
Norman, and Lain Laws, Foin the firſt Chri-] 15. The Report of ſeveral Caſes argued and Y 


ſtian King Ethelbert, down to Magus Charta; adjudged in the Court of King's Bench, from 
ſt Vear of King James, the Second, to 


with large Notes, containing neceflary Explica- the ; . 

tions and References to the old and preſent the tenth Fear of King Hzlliam the Third. 
Laws in Great Britain; the Capituhrics and old] Collected 55 Roger Comberbach, Eſq; late Re- 
Laws of Germany and France, Smelen and Den-] corder of Cheffer. IA ati d X 
mark. To which is added, Sir Henry Spelmans _ NE wet | 
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